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THE CASE
Impediments to enforcement
DECISION UNDER APPEAL
Decision of the Swedish Enforcement Authority of 16 March 2017 in case U 25445-16/0103.
BACKGROUND
In the late 1990s, Romania introduced various investment incentive schemes, such as tax
relief and customs duty exemptions, with the aim of boosting investment in disadvantaged
regions of the country.

On 29 May 2002, the governments of Sweden and Romania concluded a bilateral agreement
on the promotion and reciprocal protection of investments (SÖ 2003:2). According to this
agreement, each party, within its territory, would promote investments made by the investors
of the other party. The agreement stated that disputes would be ultimately settled by
international arbitration, at inter alia the International Centre for Settlement of Investment
Disputes (ICSID) pursuant to the 1965 Washington Convention.
Negotiations concerning Romania’s accession to the EU began in February 2000. The
EU Common Position of 21 November 2001 noted that the aid schemes that flowed from the
investment incentives did not comply with the EU rules on State aid. Romania cancelled most
of the investment incentives concerned on 31 August 2004.

The Appellants in this case, who had made investments in Romania, brought an action before
the arbitral tribunal, claiming compensation for the injury caused to them by the cancellation
of the investment incentives. In the arbitral tribunal’s decision of 11 December 2013,
Romania was ordered to pay damages to the appellants of RON 376 433 229 (equivalent to
some SEK 900 million) plus certain interest.
In a decision of 30 March 2015 (1470/2015), the European Commission (‘the Commission’)
laid down that payments pursuant to the arbitral award constituted State aid within the
meaning of Article 107(1) of the Treaty on the Functioning of the European Union (TFEU),
and that they are incompatible with the single market. The Commission also laid down that
Romania may not pay such incompatible State aid and must recover any incompatible
State aid that had already been paid out. Appeals have been lodged against the Commission's
decision, and are being processed by the General Court.
The Appellants sought enforcement of the arbitral award in Sweden via the Enforcement
Authority. Through the decision under appeal, the Enforcement Authority accepted Romania’s
objection that there were impediments to the enforcement sought.
[Page 12]
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FINAL DECISION
1. The District Court rejects the appeal.
[…]
GROUNDS FOR THE DECISION
The principle of sincere cooperation applies within the EU. Pursuant to this principle, the
Union and the Member States shall, in full mutual respect, assist each other in carrying out
tasks which flow from the Treaties. This is laid down in Article 4(3) of the Treaty on
European Union. The obligation to cooperate in this way applies not only to the
Member States, but also to their authorities, and not least to their courts (see inter alia the
CJEU rulings in cases C-213/89 Factortame, C-453/00 Kuhne & Heitz, C-119/05 Lucchini,

C-505/14 Klausner and C-284/16 Achmea). A national court which has the duty to apply
EU law is obliged to ensure that this law is given full effect and, if so required, to refrain
from applying any provision of domestic law which is in violation of EU law (see C-441/14,
DI).

By means of its decision of 30 March 2015, the Commission established that all payments
flowing from the arbitral award constitute State aid and are incompatible with the
single market. In the same decision, the Commission established that Romania may not pay
this incompatible State aid.

According to Article 108(3) TFEU, an aid measure may not be implemented until it has
received final approval from the Commission. This is known as the standstill clause. It is true
that an appeal has been lodged against the Commission decision in this case, but no higher
court has upheld the appeal. It should be noted that the Commission’s ban is directed at
Romania; in other words, Romania is the party which may not make payments pursuant to
the arbitral award. There is no doubt, however, that enforcement in Sweden would mean that
Romania, by means of the actions of the Enforcement Authority, would be forced to pay, and
would therefore be in breach of the Commission’s prohibition on payment; this, in turn,
would require Romania to immediately recover what the Enforcement Authority had seized.

Enforcement of the award, therefore, would have led to a Swedish authority helping to set
aside the Commission’s decision. As long as the Commission’s decision is valid, therefore, it
is not possible, under the principle of sincere cooperation, to allow the enforcement sought.
The obligation for a national court to refrain from adopting decisions which are incompatible
with a Commission decision is wide-ranging (see C-284/12 Deutsche Lufthansa). EU law
blocks the application of the principle of res judicata if such application would mean that the
EU State aid rules were set aside (C-119/05 Lucchini, C-505/14 Klausner and C-284/16
Achmea).

The District Court notes that Sweden is obliged pursuant to Article 54 of the Washington
Convention to enforce the arbitral award as though it were a final Swedish judgment.

A Swedish judgment of this type, whose enforcement was in violation of EU law, could not
have been enforced either. There is no difference in this respect, therefore, between a
Swedish final judgment and the arbitral award. Sweden’s commitments pursuant to Article
4(3) TEU, therefore, entail that there are impediments to the enforcement sought. Application
of Article 351 TFEU does not lead to a different view (C-241/91 P and C-242/91 P). The
appeals should, therefore, be dismissed.
[…]
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HOW TO APPEAL, see Annex 1 (TR-12)
Appeal by 13 February 2019 (Svea Court of Appeal)
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