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I.

INTRODUCTION

1.

My name is Octavio del Moral and I have been requested by the law firm Bofill Mir
& Álvarez Jana, representing, together with Vinson & Elkins RLLP and Mayer
Brown LLP, the Autoridad del Canal de Panamá (“ACP”) in arbitration proceedings
20910/ASM before the International Court of Arbitration of the ICC, between Grupo
Unidos por el Canal, S.A., Sacyr, S.A., Salini-Impregilo, S.p.A. and Jan de Nul, N.V.
acting as Claimants, and the ACP as Respondent, to act as an expert on issues of
Panamanian law relevant for this arbitration.

2.

I am independent from all of the parties in the arbitration and I will remain so.
Further, I am aware of no issues that would present a conflict of interest for me in
providing an opinion in respect of this arbitration.

3.

I have previously been engaged ACP as an independent expert, and set out below my
previous reports:
•

Legal Expert Report of Octavio Del Moral dated May 15, 2015 issued as
part of the Cofferdam Arbitration (19962/ASM);

•

Response to the comments of Dr. Arturo Hoyos on Legal Issues under
Panamanian Law dated July 28, 2015 issued as part of DAB Referral 13A;

•

Second Legal Expert Report of Octavio Del Moral dated November 24,
2015 issued as part of the Cofferdam Arbitration (19962/ASM);

•

Legal Expert Report of Octavio Del Moral on Determination of Damages
dated 21 December 2016 issued as part of the Cofferdam Arbitration
(19962/ASM);

•

Legal Expert Report of Octavio Del Moral in respect of Emergency
Application for Interim Measures dated December 13, 2016 issued as part of
this arbitration (20910/ASM/JPA C-20911/ASM);

•

Expert Report of Professor Octavio Del Moral dated 28 February 2017
issued as part of High Court proceedings (CL-2016-000741).

•

Legal Expert Report of Professor Octavio Del Moral dated 14 December
2017 issued as part of this arbitration (20910/ASM/JPA C-20911/ASM);

•

Expert Report of Professor Octavio Del Moral dated 16 March 2018 issued
as part of the GKK arbitration (22588/4SM/JPA).
3
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•

Expert Report of Professor Octavio Del Moral dated 25 May 2018 issued as
part of the GKK arbitration (22588/4SM/JPA).

•

Expert Report of Professor Octavio Del Moral dated 20 July 2018 issued as
part of the GKK arbitration (22588/4SM/JPA).

•

Expert Report of Professor Octavio Del Moral dated 3 August 2018 issued
as part of High Court proceedings (CL-2016-000741).

4.

This Report will express my opinions in respect of Panamanian law, on the basis of
my knowledge, experience and research. The topics I will address have been provided
by counsel instructing me.

5.

In order to prepare this Report, I have been given access to the Legal Opinion on
Panamanian law prepared by Dr. Arturo Hoyos dated June 1, 2018; to the Legal
Opinion on Panamanian Law prepared by Mr. José Andrés Troyano Peña dated June
1, 2018; and to the Legal Opinion on Spanish law prepared by Dr. Antonio-Manuel
Morales Moreno, dated June 1, 2018. I will refer to them in my Report and, when
appropriate, will express my views. I have also been given access to the Statement of
Reply by the Claimants in this arbitration and to the Witness Statements, Reports,
Appendices, Exhibits and Legal Exhibits attached to it and to Exhibits and Legal
Exhibits that the ACP intends to submit with their Statement of Rejoinder. For the
preparation of my previous reports, I was also given access to the Statement of Claim,
Statement of Defence and the documents attached to them.
II.

BIOGRAPHIC INFORMATION AND EXPERIENCE

6.

I obtained my degree in Law and Political Sciences from the University of Panama in
1982.

7.

I obtained a Masters in Comparative Jurisprudence from the New York University in
1983.

8.

I am a lawyer admitted to practice in Panama since February 1983.

9.

In 1982 I joined the law firm Tapia, Linares y Alfaro and became a partner of the
firm in 1989, a position that I hold as of today.

10.

Between 1984 and 2000 I was Professor of Civil law at the Universidad of Panama,
where I taught all aspects of Civil Law, including obligations and contracts.
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11.

Between 1992 and 2001 I was also Professor on Civil Liability in the Masters of
Private law at the University of Panama.

12.

Between 1997 and 2001 I acted as Deputy Magistrate at the Third Court of Justice of
Panama, in matters of Competition Law and Consumer Protection.

13.

I obtained a Diploma on Civil Liability and Compensable Damage from the
Universidad Externado of Bogota, Colombia.

14.

Between 2004 and 2014 I was Dean of the Faculty of Law and Political Sciences of
the Universidad Latina de Panamá. I had ownership interests over such University
until 2016.

15.

I have published extensively on matters of Civil Law, Civil Liability and other legal
matters.

16.

I have also participated in the legislative process of Panama by drafting two bills
which later were passed as laws: the bill on Electronic Storage of Documents (passed
as Law No. 11 of January 22, 1998) and the bill on the Authority for the Micro, Small
and Medium-Size Businesses – “AMPYME” (passed as Law No. 8 of March 29,
2000).
III.

17.

QUESTIONS TO BE ADDRESSED

The matters I have been asked to address are as follows, arising out of the documents
I have reviewed:
•

Characteristics of the Panamanian legal system;

•

Legal status of the ACP: historic background and legal regime of the ACP;

•

The hierarchy of Panamanian law sources and legal provisions applicable to
ACP’s contracts;

•

The Contract entered into by the Parties;

•

The duties and rights of the Parties under the Contract and the applicable
law;

•

Additional payments for additional works under Article 1345 of the
Panamanian Civil Code;
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18.

•

Requirements for civil liability under Panamanian law;

•

Delay damages and concurrent liability under Panamanian law;

•

Lack of entitlement of the Second to Fourth Claimants under the JSG; and,

•

Issue preclusion.

My opinion will not review the facts of the case, but will only address legal issues. I
will take into account in my answers the clauses of the main contracts at issue and
will refer to the validity and effects of some contractual provisions. At some points, I
will make general factual assumptions from the documents I have reviewed which are
necessary to develop the legal argument, without giving any opinion on these facts or
on the evidence supporting them.
1. Characteristics of the Panamanian Legal System

19.

As I stated in my previous Report,1 and as is also recognized by Dr. Hoyos in his own
Report,2 the Panamanian legal system is a codified legal system that pertains to the
civil legal tradition.

20.

The Panamanian legal system differentiates between private and public law. Private
(civil) law regulates private parties’ relations, while public (administrative) law
regulates the relations in which the State participates as one of the involved parties.3

21.

Regarding private law, it is possible to identify the influence of different foreign civil
traditions in the 1907 Panamanian Civil Code. Indeed, as I explained in my previous
Report,4 the Panamanian codification process that led to the promulgation of the 1907
Civil Code was influenced by the Spanish Civil Code of 1889. In fact, the
Panamanian Civil Code adopts, almost literally, Book IV titled “Of Obligations and
Contracts”, from the 1889 Spanish Civil Code. Other sections of the Panamanian
Civil Code were influenced by the Chilean Civil Code of 1855 through the
Colombian Civil Code, and also by the Civil Codes of Costa Rica (1886) and
Honduras (1906).

1

See paragraph 22 on pdf page 6 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX-5/6}
See paragraph 7 on pdf page 4 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/4}
3
See paragraph 38 on pdf page 10 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX-5/10}
4
See paragraph 23 on pdf page 6 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX-5/6}
2
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22.

As for Panamanian administrative law, it is mainly influenced by French
administrative law, also through Colombian administrative law. Such influences were
also recognized by Dr. Hoyos in his first Legal Report.5

23.

Notwithstanding the separation between civil and administrative law, it must be noted
that pursuant to Article 975 of the Civil Code,6 private law provisions generally apply
in administrative matters in cases where there is a legal vacuum in the administrative
rules. Therefore, civil law provisions play a suppletory role regarding administrative
provisions.

24.

Panamanian law has also received influence to some extent from the common law of
the United States’ legal system, due to the relationship that existed between those two
countries since the era of the construction of the Panama Railways in 1855. The
influence of the laws of the United States can be found in the Panamanian Maritime
Code of Procedure of 1982, in Law 32 of Corporations, in Law 17 of Trust and in the
Decree-Law 1 of 1999.7 This influence can also be found in ACP’s Regulations, as I
explained in my previous Report.8

25.

Dr. Hoyos’ Report addresses the topic on the influence of US law in Panama in a
quite extensive manner.9 In doing so, he misses the point of the discussion. In effect,
in my previous Report, I made references to certain Panamanian laws that were
inspired by U.S. law provisions with the purpose of providing an accurate
characterization of the Panamanian legal system, considering the historical ties
between the U.S. and Panama.

26.

This is further confirmed in the Panamanian Constitution, which provides in its
Article 32810 for a Temporary Provision that ensured the continuity of the regulations
that were in force under the US-Panama co-administration of the Canal, as long as
they did not contravene the Constitution. Besides, Dr. Hoyos himself recognizes the
impact of U.S. law provisions in Panamanian law, specifically the influence that U.S.

5

See paragraph 24 on pdf page 9 of the Fourth Legal Opinion of Dr. Arturo Hoyos. {C-EX-6/9}
See Article 975 of the Civil Code on pdf page 98 of Exhibit C-LA-0001 {C-LA-0001/98} and its English
translation on pdf page 1 of Exhibit R-LA-0121. {R-LA-0121/1}
7
See paragraph 25 on pdf page 6 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX-5/6}
8
See paragraphs 25 and 55 on pdf pages 6 and 14 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/6} and {R-EX-5/14}
9
See paragraphs 24 to 32 on pdf pages 6 to 8 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/6}
10
See Article 328 of the Constitution on pdf page 114 of Exhibit C-LA-0171 {C-LA-0171/114} and its
English translation on pdf page 4 of Exhibit R-LA-0015. {R-LA-0015/4} When originally introduced in
1994, this was Article 322, first paragraph. However, since the 2004 amendment, it is the sole paragraph of
Article 328.
6
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Federal Acquisition Rules (“FAR”) had in the procedural aspects contained in the
Regulation.11
27.

Regarding the sources of Panamanian law, Article 13 of the Civil Code provides that
the sources are laws, followed by analogy in the application of the law when there is
no law exactly applicable and in absence of that, constitutional doctrine, and the
general rules of law and custom, when the latter are general and comply with
Christian morality. Such Article provides:12
“Article 13.- When there is no law exactly applicable to the
controversial point, the laws governing similar cases or
matters shall apply, and failing that, the constitutional
doctrine, the general rules of law and custom, as being
general and compliant with Christian morality”.

28.

Dr. Hoyos again, as he did in his previous Report, confuses the concepts of “rules”
and “principles”.13

29.

Furthermore, Dr. Hoyos states that “[t]he general principles of law have a
fundamental value as they apply both directly, to inform and interpret the content of
existing legal rules and the legal order as a hole, and indirectly, to the supplement of
a legal lacuna”. This statement is incorrect.14

30.

First is important to consider that the reference to the application of general rules
under article 13 is very exceptional, it requires a legal lacuna and the absence of a
rule that can be applied by analogy to fill the lacuna. Only then general rules, together
with constitutional doctrine and the custom, as being general and in compliant with
Christian morality, can be considered. With regard to interpretation of laws, general

11

See paragraph 31 on pdf page 7 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/7}
See Article 13 of the Civil Code on pdf page 20 of Exhibit C-LA-0001 {C-LA-0001/20} and its English
translation on pdf page 1 of Exhibit R-LA-0121. {R-LA-0121/1}
13
See paragraph 8 on pdf page 4 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/4}
14
When referring to the “general principles of law”, Dr. Hoyos also mentions Article 2 of the Panamanian
Civil Code (see paragraph 9 on pdf page 4 of the Fifth Legal Opinion of Dr. Arturo Hoyos {C-EX-19/4}),
stating that it contains the “principle of completeness of the legal order”. This reference does not really relate
to the description of the Panamanian sources of law that precedes it, because as explained, Article 13 of the
Civil Code does not contain a reference to principles of law. Furthermore, pursuant to the principle of
completeness of the legal order, recognized in Article 2 of the Panamanian Civil Code, courts may not refuse
to issue a ruling under the pretext that there is no law applicable to the case, or that the law available is either
obscure or insufficient to resolve the dispute. This hypothesis will not present when applying Article 13 of the
Panamanian Civil Codes, since the article itself provides for the legal mechanisms to avoid legal vacuums and
obscure provisions. What Article 2 provides is that even if such analysis is not sufficient to determine the
applicable law, judges will still be obliged to render a decision.
12
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principles of law do not apply directly. The Panamanian Civil Code provides in
Chapter III of its Preliminary Title for a specific set of rules that must be primarily
applied in the interpretation of legal provisions. In these rules, the general principles
of law play a secondary role, and therefore apply only indirectly in the interpretation
of legal rules.
31.

Accordingly, Dr. Hoyos’ assertion regarding the direct application of principles to
interpret the law and the indirect application to supplement a lacuna is incorrect
mainly because it confuses the direct and indirect application of such provisions.

32.

Having clarified that, I must note that Article 13 of the Civil Code does not consider
case law or court decisions as a source of law. This means that neither the
interpretations given by the Panamanian courts, nor its rulings on previous cases are
binding for courts that must decide similar cases.15

33.

With regard to doctrine, understood as scholars’ opinions on different matters of law,
it is not a source of Panamanian law under Article 13 of its Civil Code either.
Notwithstanding the above, both case law and doctrine are relevant and used by the
Panamanian courts to assist in interpreting the law.

34.

The rules for the interpretation of Panamanian laws are contained in Article 9 of the
Civil Code,16 which reflects the exegetic method of interpretation:
“Article 9. When the meaning of the law is clear, its
wording may not be disregarded under the pretext of
consulting its spirit. However, one can resort to its purpose
or spirit for interpreting a dark expression of the law,
clearly expressed in it or in a reliable history of its
enactment”.

35.

As I explained in my previous Report,17 under the method of exegesis the literal
interpretation of the provision’s written text is the main and fundamental rule of
interpretation. Only when the rule or provision is obscure, the interpreter –that is, the

15

See paragraphs 28 to 29 on pdf page 7 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/7}
16
See Article 9 of the Civil Code on pdf page 20 of Exhibit C-LA-0001 {C-LA-0001/20} and its English
translation on pdf page 1 of Exhibit R-LA-0121. {R-LA-0121/1}
17
See paragraph 34 on pdf page 9 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX-5/9}

9
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judge– may refer to the purpose or spirit of the rule, which is explained in the law
itself or in the truthful history of its establishment.18
36.

Thus, in the task of finding the purpose or spirit of an obscure rule, Panamanian
courts may resort to the application and interpretation of similar rules. This may
involve local, or even foreign issues in cases where the laws of other jurisdictions
were the source of the obscure rule that requires interpretation.19

37.

This does not mean, as I have already explained,20 that foreign doctrine and foreign
case law are sources of the Panamanian law. Nevertheless, they are used by
Panamanian Courts for interpreting legal provisions where the terms or scope of
application is unclear.

38.

Referring to the relevance of foreign doctrine and case law, Dr. Hoyos states that
when there is little jurisprudential development regarding certain matter, Panamanian
courts resort to Spanish doctrine and jurisprudence for civil law issues, and to
Colombian doctrine and jurisprudence for administrative law issues.21 By doing so,
he attempts to undermine the relevance of the foreign doctrine and jurisprudence –
specifically from Chile, France and Germany– quoted in my previous Report.

39.

Regarding this issue, some clarifications are needed. I agree that Panamanian civil
law of obligations and contracts was greatly influenced by Spanish civil law, while
Panamanian administrative law was developed following Colombian administrative
law. I recognized this in my previous Legal Report.22

40.

Nevertheless, this does not mean that doctrine and case law of other foreign
jurisdictions, other than Spain and Colombia could not be consider when it comes to
the interpretation of an obscure or unclear provision by the Panamanian courts. In
effect, as per Article 9 of the Panamanian Civil Code,23 courts may refer to foreign
rules, doctrine or jurisprudence for the reasoning of their decisions, as long as those
elements are relevant for interpreting an obscure Panamanian rule.

41.

As I explained before, the Spanish Civil Code influenced some sections of the
Panamanian Civil Code, specifically the regulation of contracts contained in its Book

18

See paragraph 34 on pdf page 9 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX-5/9}
See paragraph 35 on pdf page 9 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX-5/9}
20
See paragraph 37 on pdf page 9 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX-5/9}
21
See paragraph 13 on pdf page 4 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/4}
22
See paragraph 23-24 on pdf page 6 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX-5/6}
23
See Article 9 of the Civil Code on pdf page 20 of Exhibit C-LA-0001 {C-LA-0001/20} and its English
translation on pdf page 1 of Exhibit R-LA-0121. {R-LA-0121/1}
19
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IV, but not all of them. In fact, and contrary to what was said by Dr. Hoyos, the
Chilean Civil Code also played a big part in the drafting of the Panamanian Civil
Code, through its intermediary, the Colombian Civil Code.
42.

Referring to this matter, Dr. Hoyos states that the influence of the “Código de Bello”
(the Chilean Civil Code) in the Panamanian Civil Code is limited. 24 To support that
statement, he quotes a prior paper of my authorship in which I analyze the
contribution of the Chilean Civil Code in the drafting of the Panamanian Civil
Code.25

43.

I must be clear that Dr. Hoyos wrongfully quotes my paper and takes it out of
context. As a matter of fact, in that work I specifically explain that the Panamanian
Civil Code adopted from the Chilean Civil Code, through its Colombian
intermediary, important elements, such as its systematization,26 the rules of contract
interpretation and the graduation of fault.27 The Panamanian Civil Code also follows
the Chilean Civil Code in the definition of dolo28 and the effects of law in time.

44.

It really is not correct to state that the influence of the Chilean Civil Code is limited
to “civil law subjects, such as property and inheritance”.29

45.

In addition, and notwithstanding the fact that Panamanian Courts resort to Spanish
civil law doctrine because of the influence of the 1889 Spanish Civil Code, they also
frequently rely on Chilean doctrine as well. For example, the Supreme Court of
Panama has relied upon Chilean authors Arturo Alessandri and Fernando Fueyo to
interpret Panamanian law.30

24

See paragraph 14 on pdf page 4 of the Fifth Legal Opinion of Dr. Arturo Hoyos {C-EX-19/4}, referring
to Exhibit C-LA-0287 {C-LA-0287/10} Octavio Del Moral, “El Código Civil de Bello en Panamá”, p. 175176.
25
See paragraph 14 on pdf page 4 of the Fifth Legal Opinion of Dr. Arturo Hoyos {C-EX-19/4}, referring
to Exhibit C-LA-0287 {C-LA-0287/10}. Octavio Del Moral, “El Código Civil de Bello en Panamá”, p. 175176.
26
The only difference between the systematization of the said codes is that the Panamanian Civil Code has a
Fifth Book titled “Del Notariado y Registro Público”, which is not found in the Chilean Civil Code. See
Octavio Del Moral, “El Código Civil de Bello en Panamá”, Bogotá (Colombia) enero-junio de 2006, p. 174
and its English translation on pdf page 15 of Exhibit R-LA-0176. {R-LA-0176/15}
27
See Octavio Del Moral, “El Código Civil de Bello en Panamá”, Bogotá (Colombia) enero-junio de 2006, p.
175 on pdf page 15 of Exhibit R-LA-0176. {R-LA-0176/15}
28
See paragraphs 52 to 57 of this Report.
29
See paragraph 14 on pdf page 4 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/4}
30
See Judgment of the Supreme Court of Panama of June 30, 1999 on Exhibit R-LA-0182 {R-LA-0182} and
Judgment of the Supreme Court of Panama of April 9, 2003 quoting Chilean scholar Alessandri Rodríguez on
Exhibit R-LA-0183. {R-LA-0183} See also Judgment of the Supreme Court of Panama of May 21, 1997 on
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46.

In any case, it must be noted that Dr. Hoyos himself mentioned the influence of
Chilean civil law in Panamanian law in his previous Report,31 as he did in his First
Report for the Cofferdam Arbitration between the same Parties.32

47.

Dr. Hoyos also criticized the reference made in my previous report to German
doctrine, by stating that the authors quoted “have never been relied upon by
Panamanian courts”.33 Dr. Hoyos objection is once more impertinent.

48.

The reference that I made in my first report to German doctrine while describing the
Panamanian law system, had the purpose of emphasizing the fact that foreign doctrine
and jurisprudence are not a source of law in civil law systems, as can be concluded
from Article 13 of the Panamanian Civil Code.34

49.

In any case, German jurist Karl Larenz, is profusely cited by the Supreme Court of
Panama,35 and general references to German doctrine in private law are entirely
relevant in this case, since both German and Panamanian systems are codified legal
systems, which are part of to the civil law tradition, influenced by Roman Law. Dr.
Hoyos has himself relied upon German authors in his Reports which I think makes
my point.36

50.

The same objection is raised by Dr. Hoyos in relation to the quotes of the decision of
the French Council of State regarding administrative law which I made. In this case,
Dr. Hoyos goes further, by stating that since Panamanian law relies on Colombian
doctrine and jurisprudence for administrative matters, French jurisprudence has
“limited application unless validated through Colombian jurisprudence”.37 This

Exhibit R-LA-0184 {R-LA-0184} and Judgment of the Supreme Court of Panama of September 16, 2010,
quoting Chilean scholar Fernando Fueyo Laneri on Exhibit R-LA-0185. {R-LA-0185}
31
See paragraph 24 on pdf page 6 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/6}
32
See paragraph 14 of the First Legal Opinion of Dr. Arturo Hoyos for the Cofferdam Arbitration on pdf page
4 of Exhibit R-LA-0190. {R-LA-0190/4}
33
See paragraph 15 on pdf page 5 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/5}
34
See Article 13 of the Civil Code on pdf page 20 of Exhibit C-LA-0001 {C-LA-0001/20} and its English
translation on pdf page 1 of Exhibit R-LA-0121. {R-LA-0121/1}
35
See Judgment of the Supreme Court of Panama of January 10, 2003 on Exhibit R-LA-0186. {R-LA-0186}
See Judgment of the Supreme Court of Panama of August 22, 2003 on Exhibit R-LA-0187. {R-LA-0187}
See also Judgment of the Supreme Court of Panama of February 6, 2015 on Exhibit R-LA-0188. {R-LA0188} See Judgment of the Supreme Court of Panama of November 17, 2015 on Exhibit R-LA-0189. {RLA-0189}
36
See paragraph 62, footnote 61on pdf page 24 of the First Legal Opinion of Dr. Arturo Hoyos for the
Cofferdam Arbitration at Exhibit R-LA-0190 {R-LA-0190/24} and paragraph 159, footnote 66 on pdf page
23 of the Second Legal Opinion of Dr. Arturo Hoyos for the Cofferdam Arbitration at Exhibit R-LA-0191
{R-LA-0191/23} referring to “Good Faith in European Contract Law” edited by Reinhard Zimmerman and
Simon Whittacker.
37
See paragraph 22 on pdf page 6 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/6}
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argument not only lacks any legal basis, but it is also unacceptable considering that
Dr. Hoyos himself recognized in his first report the influence of French
administrative law in Panama,38 quoted French authors,39 and even made reference to
the French Conseil d’Etat, both in the previous Report40 and also in one of the
Reports he presented for the Cofferdam Arbitration.41 More importantly, the
Claimants even presented and relied upon an administrative law expert report by
French Scholars in the Cofferdam Arbitration.42 For it now to be suggested that
French administrative law cannot be consider is really quite extraordinary.
51.

Dr. Hoyos statements regarding the relevance and application of foreign doctrine to
Panamanian law has become even more extreme considering that Dr. Hoyos has also
quoted in his previous report, foreign doctrine from countries which have had much
less influence in the Panamanian legal system, such as Argentina,43 Uruguay44 and
Italy.45 Dr. Hoyos provides no justification for why such references are justified, and
not the references I provided in my Report.

52.

Finally, I would like to refer once again to the definition of dolo contained in Article
34-C of the Panamanian Civil Code. Dr. Hoyos argues that he does not understand
the reasons why I referred to this issue in the first place,46 and later provides an
incorrect definition of dolo, making reference to Spanish law.47

53.

As already explained, in the presence of an obscure rule, the interpreter may resort to
a rule that is similar to the obscure one, and those similar rules may be found in laws
of other jurisdictions which have influenced the creation of the specific provision that
needs to be interpreted. Under Panamanian law, interpreters may do so only when

38

See paragraph 24 on pdf page 9 of the Fourth Legal Opinion of Dr. Arturo Hoyos. {C-EX-6/9}
See paragraph 148, footnote 143 on pdf page 46of the Fourth Legal Opinion of Dr. Arturo Hoyos {CEX-6/46} referring to Chrstian Larroumet, Teoría General del Contrato 1era Ed., Trad. Jorge E. Guerrero,
Editorial Temis S.A., 1993, Vol.2.
40
See paragraph 247 on pdf page 78 of the Fourth Legal Opinion of Dr. Arturo Hoyos. {C-EX-6/78}
41
See paragraph 268 of the Second Legal Expert Report of Dr. Arturo Hoyos for the Cofferdam Arbitration
on pdf page 82 of Exhibit R-LA-0191. {R-LA-0191/82}
42
Expert Report of Yves Gaudemet and Stephane Braconnier of September 30, 2015.
43
See paragraph 244, footnote 219 on pdf page 76 of the Fourth Legal Opinion of Dr. Arturo Hoyos {CEX-6/76}, referring to Argentinian author Julio César Crivelli. See also paragraph 248, footnote 222 on pdf
page 78 of the Fourth Legal Opinion of Dr. Arturo Hoyos {C-EX-6/78}, referring to Argentinian author
Miguel Marienhoff.
44
See paragraph 122, footnote 120 on pdf page 37 of the Fourth Legal Opinion of Dr. Arturo Hoyos {CEX-6/37}, referring to Uruguayan author Gustavo Ordoqui Castilla.
45
See paragraph 111, footnote 109 on pdf page 35 of the Fourth Legal Opinion of Dr. Arturo Hoyos. {CEX-6/35}
46
See paragraph 18 on pdf page 5 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/5}
47
See paragraph 19 on pdf page 5 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/5}
39
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there is a coincidence between the Panamanian provision that requires interpretation,
and the foreign similar provision.
54.

The Spanish Civil Code (or any civil code) cannot be used for interpreting rules
contained in the Panamanian Civil Code when there is no coincidence between the
two provisions. This is exactly the case of Article 34-C of the Panamanian Code, and
therefore, the reason why I mentioned it when characterizing the Panamanian legal
system.

55.

As a matter of fact, Article 34-C of the Panamanian Civil Code,48 which refers to the
three different levels of negligence, defines dolo or willful misconduct, as “the
positive intent of inflicting injury on the person or the property of another”. As I
explained in my previous report, the defining element of dolo under Panamanian law
is subjective and consists in the intention to cause damage, whether it may be
personal or economical.49 This definition of dolo derives from the Chilean and
Colombian Civil Codes.50

56.

The definition of dolo under Spanish law is different. It does not require an intention
to cause damage, but a willful misconduct in order to breach an obligation. Thus,
since the Panamanian definition of dolo differs from the Spanish one, the latter
cannot be used to interpret the former.51 Neither can Spanish doctrine or
jurisprudence be used for this purpose. Moreover, the Cofferdam Tribunal confirmed
this conclusion, stating that:52
“Reference may be made to Article 34-C of the Civil Code
which defines dolo as ‘the positive intention to cause
damage to the person or property of the other. This is the
subjective component of dolo. The text of the law is clear: a
positive intention to cause damage must be established by
the party invoking dolo. In this respect, the Panamanian
Civil Code follows the Chilean and Colombian Codes and

48

See Article 34-C of the Civil Code on pdf page 22 of Exhibit C-LA-0001 {C-LA-0001/22} and its English
translation on pdf page 1 of Exhibit R-LA-0180. {R-LA-0180/1}
49
See paragraph 384 on pdf page 125 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/125}
50
Article 44 of the Chilean Civil Code and Article 63 of the Colombian Civil Code, which are identical to
Article 34-C of the Panamanian Civil Code. See Article 34-C of the Panamanian Civil Code on pdf page 22 of
Exhibit C-LA-0001 {C-LA-0001/22} and its English translation on pdf page 1 of Exhibit R-LA-0180. {RLA-0180/1}
51
See Article 9 of the Civil Code on pdf page 20 of Exhibit C-LA-0001 {C-LA-0001/20} and its English
translation on pdf page 1 of Exhibit R-LA-0121. {R-LA-0121/1}
52
See paragraph 366 on pdf page 83 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/83}
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departs from the concept of dolo in Spain, which requires
an intention to breach one’s obligation bot not necessarily
and intention to cause damage.”
57.

Thus, the decisions of the Panamanian Supreme Court that Dr. Hoyos quotes in his
Report when referring to the correct scope and definition of dolo,53 are irrelevant to
this case, since they are based on the Spanish definition of dolo, which is not
applicable for the interpretation of Article 34-C of the Panamanian Supreme Court.
2. Legal status of the ACP: historic background and legal regime of the
ACP

58.

As I stated in my previous Report,54 the ACP is an autonomous legal entity with a
unique legal regime that renders inappropriate a direct comparison with other public
entities, even if they are also constitutional autonomous entities. This sui generis
legal regime is conceived and created at a constitutional level in order to assure the
neutral character of the Panama Canal, giving the ACP autonomy for that mission. In
fact, the legal stability of the Panama Canal and its independence from the changes
of Panama’s political life and its legislature are a very strong reason for foreign
investors to participate in several tenders and contracting with the ACP. Moreover,
this independence complies with international commitments made by the Republic of
Panama upon recovering the full sovereignty of the Canal in 1999.55

59.

In his Report,56 Dr. Hoyos considers the ACP as one of many Panamanian
constitutional autonomous entities, subject to the same status of other constitutional
entities. His conclusion is both generic and incorrect, and seems like an effort to take
all of its special features and particularities away from the ACP. Such effort is
directed to treat the ACP like a regular public administration institution and, then, to
give application to Law 22, Law 38 and all the Panamanian legal system,
contradicting the clear prohibition contained in Article 323 of the Panamanian
Constitution57 and in the Preamble of Law 19.58 I will clarify Dr. Hoyos’
misinterpretations in this chapter.

53

See paragraphs 20 and 21 on pdf page 5 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/5}
See paragraphs 40 to 42 on pdf page 10 of the Second Legal Opinion of Prof. Octavio Del Moral. {REX-5/10}
55
See paragraph 40 on pdf page 10 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX-5/10}
56
See paragraph 42 on pdf page 10 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/10}
57
See Article 323 of the Constitution on pdf page 111 of Exhibit C-LA-0171 {C-LA-0171/111} and its
English translation on pdf page 4 of Exhibit R-LA-0015. {R-LA-0015/4} When originally introduced in
1994, this was Article 317. However, since the 2004 amendment, it is Article 323.
54
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Historical context
60.

Notwithstanding that Dr. Hoyos does not (and cannot) deny the historic context and
the abovementioned international commitments of Panama in respect of the Canal,
his conclusions simply ignore those factors, which are not only historical but also
have a juridical consequence. Indeed, these factors are relevant to understand the
ACP’s special legal regime and its rationale.

61.

As explained in my previous Report, from 1903 to 1999, the area where the Panama
Canal is located, then known as Canal Zone, was under the control of the United
States of America.59 In 1977, the United States and Panama celebrated the Panama
Canal Treaty, through which the Republic of Panama immediately recovered
sovereign rights over the Canal Zone and gradually assumed full control over the
Canal itself during a transition period which culminated at noon of December 31,
1999.60 The Parties also celebrated the Treaty Concerning the Permanent Neutrality
and Operation of the Panama Canal (the “Neutrality Treaty”),61 pursuant to which
the Republic of Panama declared that the canal “shall be permanently neutral in
accordance with the regime established in this Treaty”,62 and shall ensure “that both
in time or [sic] peace and in time of war it shall remain secure and open to peaceful
transit by the vessels of all nations on terms of entire equality.”63

62.

In view of the imminent transfer of the Canal to the Republic of Panama, Panama
amended its Constitution in 1994 to include a new Title XIV called “El Canal de
Panamá”. Several measures were put in place at the time of this constitutional
amendment to isolate the Canal from the ups and downs of Panama’s political life
and to ensure its permanent operation and an orderly transition and the swift
continuation of efficient operations at the Canal on the occasion of the transfer of the
administration of the Canal to Panama.

63.

In this respect, the drafters took a conscious decision to regulate the regime of the
Canal at a constitutional level (as opposed to a legislative level) to protect it from
legal changes.64 It was also decided to create, at a Constitutional level, an agency of

58

See Preamble of Law 19 on pdf page 4 of Exhibit C-LA-0163 {C-LA-0163/4} and its English translation
on pdf page 1 of Exhibit R-LA-0048. {R-LA-0048/1}
59
See paragraph 50 on pdf page 13 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX-5/13}
60
See Panama Canal Treaty between the United States of America and the Republic of Panama signed
September 7, 1977 on Exhibit R-LA-0141. {R-LA-0141}
61
See Neutrality Treaty on Exhibit R-LA-0018. {R-LA-0018}
62
See Article I of the Neutrality Treaty on pdf page 1 of Exhibit R-LA-0018. {R-LA-0018/1}
63
See Article II of the Neutrality Treaty on pdf page 1 of Exhibit R-LA-0018. {R-LA-0018/1}
64
Article 313 of the Constitution provides for two mechanisms to amend the Panamanian Constitution. Both
require special majorities and one of them also requires that a referendum takes place. See Article 313 of the
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autonomous nature to administer and operate the Canal. This agency was provided
with an autonomous organization, functions and legal framework, similar to the ones
of the previous agencies that operated the Canal before its transfer to Panama. To
serve this purpose, it was expressly agreed that the Panamanian Legislature would
have limited power to regulate the normal functioning of the Canal –only by
framework laws–, while the power to issue the detailed applicable regulations rests
exclusively with the autonomous agency in charge of the Canal.
64.

This decision was reflected in the new Articles of Title XIV of the Constitution:
a) In accordance with the commitments contained in the Neutrality Treaty, Article
315 of the Constitution65 provides that “the Canal shall remain secure and open
to peaceful transit by the vessels of all nations”.66
b) Article 316 of the Constitution67 provides for the creation of the ACP, as an
autonomous legal entity.
c) Article 318 of the Constitution68 entrusts the administration of the ACP to a
“Board of Directors consisting of eleven directors”.
d) Article 319 of the Constitution69 grants the ACP’s Board of Director certain
“exclusive powers”, one of which is the exclusive power to issue regulations in
regard to contracting, acquisitions or any other matter required for the
functioning, maintenance, conservation and modernization of the Canal, within
the national maritime strategy.

Constitution on pdf pages 104 and 105 of Exhibit C-LA-0171 {C-LA-0171/104} and its English translation
on pdf page 2 of Exhibit R-LA-0015. {R-LA-0015/2}
65
See Article 315 of the Constitution on pdf page 107 of Exhibit C-LA-0171 {C-LA-0171/107} and its
English translation on pdf page 2 of Exhibit R-LA-0015. {R-LA-0015/2} When originally introduced in
1994, this was Article 309. However, since the 2004 amendment, it is Article 315.
66
As provided in Article II of the Neutrality Treaty on pdf page 1 of Exhibit R-LA-0018. {R-LA-0018/1}
67
See Article 316 of the Constitution on pdf pages 107 and 109 of Exhibit C-LA-0171 {C-LA-0171/107}
and its English translation on pdf page 2 of Exhibit R-LA-0015. {R-LA-0015/2} When originally introduced
in 1994, this was Article 310. However, since the 2004 amendment, it is Article 316.
68
See Article 318 of the Constitution on pdf page 108 of Exhibit C-LA-0171 {C-LA-0171/108} and its
English translation on pdf pages 2 and 3 of Exhibit R-LA-0015. {R-LA-0015/2} When originally introduced
in 1994, this was Article 312. However, since the 2004 amendment, it is Article 318.
69
See Article 319 of the Constitution on pdf pages 108 and 112 of Exhibit C-LA-0171 {C-LA-0171/108}
and its English translation on pdf page 3 of Exhibit R-LA-0015. {R-LA-0015/3} When originally introduced
in 1994, this was Article 313. However, since the 2004 amendment, it is Article 319.
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e) Article 323 of the Constitution70 limits the competence of the Legislative
Branch, in respect of the Canal, to laws providing for general rules. The
competence for the specific development of these matters exclusively
corresponds to the regulations to be issued by the ACP.
65.

Accordingly, as I explained in my previous Report,71 the Constitution created a
system of unique characteristics in Panama: virtually isolated from the rest of the
Panamanian legal system, governed by an autonomous entity with exclusive power
to issue its own regulations, and immune from interference by the Legislature, which
was only empowered to issue general rules through framework laws or “leyes
marco”, which have the effect of limiting the power of the Legislature at a
constitutional level.72

66.

The consequence is that, if the legislature exceeds its mandate and regulates details
reserved by the Constitution to the Regulations issued by the Board of Directors, the
law may be considered as contrary to the Constitution. This means that, unless
expressly provided for in the Regulations themselves, laws other than, or exceeding
the framework law and the Constitution cannot apply to matters reserved to
regulations issued by the Board of Directors.

67.

The unique status of the ACP has been recognized by the Third Chamber of the
Supreme Court of Justice in a judgment dated December 19, 2001,73 that I quoted in
my previous Report.74 The judgment, which was co-authored by the Claimants’
expert, Dr. Hoyos, provided:
“…it is by virtue of the constitutional mandate contained in
Title XIV, about the Panama Canal, the Court asserts, that
the Panama Canal Authority has a special regime that
encompasses not only the attributions that are exclusively
for the Administration and functioning of the Canal,
which includes, among others, the power to exclusively
approve its own regulations to implement the general

70

See Article 323 of the Constitution on pdf page 111 of Exhibit C-LA-0171 {C-LA-0171/111} and its
English translation on pdf page 4 of Exhibit R-LA-0015. {R-LA-0015/4} When originally introduced in
1994, this was Article 317. However, since the 2004 amendment, it is Article 323.
71
See paragraph 57 on pdf page 17 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX-5/17}
72
The recourse to “Leyes Marco” also appears in Article 159.11 of the Constitution for other matters. See
Article 159.11 of the Constitution on pdf page 54 of Exhibit C-LA-0171 {C-LA-0171/54}
and its English translation on pdf page 1 of Exhibit R-LA-0015. {R-LA-0015/1}
73
See Judgment of the Supreme Court of Panama of December 19, 2001 and its English translation at Exhibit
R-LA-0057. {R-LA-0057}
74
See paragraph 61 on pdf page 18 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX-5/18}
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provisions issued by the Legislative Branch, as proposed by
the Executive Branch, on its regime of Procurement and
further matters necessary for the better functioning,
maintenance, preservation and modernization of the
Canal…” (emphasis added).
68.

In a vague and somehow confusing manner, Dr. Hoyos states that he agrees that the
ACP has a special financial and labor constitutional regime, but disagrees with my
“isolated interpretation of the provisions of the Panama Canal Constitutional
Title”,75 because according to him, it is contrary to the principle of unity and the
principle of consistency of constitutional rules.76 However, Dr. Hoyos does not
explain how this interpretation would violate those principles. In fact, while the
ACP’s constitutional autonomy respects those principles, Dr. Hoyos’ theory directly
violates a competence distribution that the Constitution expressly provides.

69.

Indeed, stating that the ACP is subject to the Constitution and the laws, or that it was
designed “as a public law entity subject to the constitutional and legal rules in
force”77, as Dr. Hoyos strongly argues, entirely misses the point. The ACP’s
autonomous and independent legal regime does not threaten –as Dr. Hoyos tries to
make believe– the “unity” of the Panamanian Legal system, because that autonomy
emerges precisely from the Constitution, which is the highest norm in hierarchy in
Panama.

70.

In addition to that, and as explained in my previous Report, Article 1 of the
Constitution categorizes the government –and not the legal system– as unitary. And
in any case, the subjection to the law by the ACP mentioned by Dr. Hoyos78 must be
read in consonance with the special constitutional regime of the ACP, which as will
be further explained, excludes the application of certain provisions of Panamanian
law which are incompatible with the ACP’s special legal framework.

71.

Dr. Hoyos’ last Report further repeats that “the ACP is not the only public law entity
created by constitutional mandate”.79 Among those constitutional entities, he
mentions the Comptroller General, the Electoral Tribunal, the Ombudsman and the
Accounts Controlling Tribunal, which also have certain regulatory authority.80 I
simply do not see how Hoyos’ comparison between the ACP and those entities is

75

See paragraph 36 on pdf page 9 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/9}
See paragraph 36 on pdf page 9 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/9}
77
See paragraph 41 on pdf page 9 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/9}
78
See paragraph 41 on pdf page 9 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/9}
79
See paragraph 42 on pdf page 10 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/10}
80
See paragraph 42 on pdf page 10 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/10}
76
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relevant, or has any impact in the specific characteristics of the ACP that I mentioned
in my previous Report and that are expressly provided for in the Panamanian
Constitution.
72.

To attempt to limit the effect of the ACP’s regulatory authority, expressly provided
in the Constitution, Dr. Hoyos states that “the type of regulatory authority granted to
ACP has been identified by the Panamanian Supreme Court as pertaining to
‘regulations that implement the law’”,81 and particularly, that the ACP’s authority to
issue regulations would be subject to Law 19.82

73.

Dr. Hoyos makes a very confusing reference to support his allegations, mixing two
Supreme Court decisions to back up his conclusion.83 In fact, only the first of them,
from 2009,84 refers to the ACP, recognizing that the ACP enjoys regulatory power.
The second one, from 1993, generally categorizes regulatory power as of three
different kinds: regulations that implement the laws, the independent or autonomous
and those of need or urgency.85 The latter decision is not even relevant, it was issued
before the ACP was even created, and does may not serve to determine the specific
type of regulation which corresponds to this institution.

74.

As is evident, Dr. Hoyos takes from each decision what he finds useful, but it is clear
that no decision declares that the ACP’s regulatory authority has been identified as
pertaining to regulations that implement the law. In any case, I do not contest Dr.
Hoyos’ allegation that the ACP’s Regulations are aimed to implement the law.
However, that conclusion does not deny in any way the ACP’s regulatory authority
which stems directly from the Constitution, and the wide scope of power provided
precisely by the Constitution and Law 19 to the ACP’s Board of Directors.

75.

Dr. Hoyos also refers to the principle of distribution of competence that I mentioned
in my previous Report.86 As I have explained,87 such a mechanism provides a
distribution or reservation of matters at a constitutional level, for instance reserving
certain matters to regulations issued by specific entities to the exclusion of the

81

See paragraph 48 on pdf page 11 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/11}
See paragraph 47 on pdf page 11 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/11}
83
See paragraphs 49 to 51 on pdf page 11 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/11}
84
See Judgment of the Supreme Court of Justice of Panama of April 27, 2009 and its English translation
Exhibit R-LA-0092 {R-LA-0092} quoted in paragraph 50 on pdf page 11 of the Fifth Legal Opinion of Dr.
Arturo Hoyos. {C-EX-19/11}
85
See Decision of the Supreme Court dated 8 February, 1993 at Exhibit C-LA-0293 {C-LA-0293}, quoted in
paragraph 51 on pdf page 11 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/11}
86
See paragraph 52 on pdf page 11 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/11}
87
See paragraph 111 on pdf page 35 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/35}
82
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legislature. Dr. Hoyos makes reference to the same Colombian author I quoted, to
state that the principle of distribution of competence does not apply when dealing
with regulations that implement the law.88
76.

However, it is remarkable that Dr. Hoyos ignores what Marin Hernández says with
respect to regulations that implement framework laws, similar to those of the ACP:89
“Finally, the hierarchical criterion and the criterion of
subject matter distribution coexist as elements that allow
for explaining the dynamics of the distribution of regulatory
power and authorities that takes place between the law and
the regulations, in the case of (5) regulations on the
development of framework laws – those under which the
Congress finds its regulatory power, by operation of the
Political Constitution, limited in connection with certain
subject matters, in such a way that it can only approve
generic regulations in relation to those subject matters
and pointing out, at the same time, the objectives and
general criteria that the Government or other
constitutional body must follow when issuing
supplementary regulations, which are indeed exhaustive
and detailed, as the case may be – as occurs, by way of
example, with the matters set forth in Article 150.19 of the
Constitution”. (emphasis added)

77.

Additionally, Colombia does not have an institution with a similar framework to the
ACP. Accordingly, Dr. Hoyos’ further references to the Colombian Bank of the
Republic90 or the Panamanian Municipalities91 are not useful, as Dr. Hoyos fails to
explain how the relevant provisions to consecrate their right to issue regulations are
in any way comparable to those pertaining to the ACP. The ACP is unique. That it
should be so is not surprising given the history of Panama and the history of the
Canal.

78.

In this respect, it must be noted that the nomenclature of “regulation”, as is generally
understood under administrative law in Panama, does not apply to the ACP’s

88

See paragraph 52 on pdf page 11 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/11}
See Marín Hernández, “Norma regulatoria: ¿mito o realidad?”, in Revista Digital de Derecho
Administrativo, No. 3, 2009, p. 39 on pdf page 41 of Exhibit C-LA-0294 {C-LA-0294/41} and its English
translation on pdf page 42 of Exhibit R-LA-0203. {R-LA-0203/42}
90
See paragraph 53 on pdf page 12 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/12}
91
See paragraph 55 on pdf page 12 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/12}
89
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Acquisition Regulation, which provides, as I already mentioned above, for the
mechanisms and procedures for contracting and acquisition of works, goods and
services that the ACP will employ, while at the same time containing rules related to
the management of contracts.
79.

This is why Dr. Hoyos’ understanding of the hierarchy system applicable to the
ACP’s acts and contracts is wrong: he considers that the above mentioned
Regulation is a mere administrative act, the same as a regulation issued by the
Panamanian President pursuant to the abovementioned Article 184, when in fact, the
Regulation was approved by the Board in use of its direct Constitutional power, in
accordance to the autonomous and special nature of the ACP. In other words, this is
a Regulation which has constitutional origin, quite different from the rest of the
regulations issued in accordance with Panamanian law.

Primacy of Law 19 and the Regulation in the ACP’s legal regime
80.

As he did in his previous Report, Dr. Hoyos argues that Law 22, Law 38 or, in
general, all rules in the Panamanian system are applicable to the ACP, based on the
fact that the Constitution “is very clear on ACP’s character as a public law entity
subject to the legal rules in force” (my underlining).92 This is of course incorrect, as
the Panamanian Constitution –of the highest hierarchy– establishes and consolidates
the ACP’s special legal framework.

81.

Further, and in light of Dr. Hoyos statements, I find it necessary to clarify an
important and basic distinction between the ideas of “subjection” and “application”
of certain legal rules.

82.

When dealing with unitary governments, like the Republic of Panama, every person
–natural or legal– is subject to the legal system, that is, to the Constitution and legal
rules in force. This equally applies, of course, to public law entities. But this logic
cannot lead us to the conclusion that all legal rules apply to the ACP, because the
“applicability” of a legal rule depends on the factual situation for which that rule was
established, while the “subjection” is a feature of the legal system and the coercion
that the State monopolizes.

83.

Consequently, I find that Dr. Hoyos, once more, tries to divert attention from the
main and real juridical problem by including in his last Report a subchapter under

92

See paragraph 41 on pdf page 9 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/9}
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the title “ACP’s Regulatory Authority is subject to the Law”.93 This assertion could
easily be misleading. I agree that ACP’s Regulatory is subject to the Law. As far I
am aware no-one disagrees with that. But Dr. Hoyos’ opinion is not only that the
ACP’s regulatory authority is subject to the law, but that all Panamanian legal rules
apply to such regulatory authority That is neither true nor accurate.
84.

The juridical relationship between the ACP and “the law” depends on the factual
situation that is analyzed. As explained in the next Chapter,94 only in the presence of
a legal vacuum in the Law or the Regulation, can a Panamanian law other than Law
19 can be considered “applicable” to the ACP, regarding the contracts it enters into.
It is in that way that the primacy of Law 19 and the Regulation over the rest of the
Panamanian legal system becomes clear. This is the Constitutional setting of the
ACP.

85.

Indeed, pursuant to Articles 319 and 323 of the Constitution, on June 11, 1997, the
Panamanian Legislature passed the ACP’s framework law: Law 19, also known as
the “Organic Law” of the ACP95, which in its preamble emphasizes that:
“in compliance with the provisions of Article [323] of the
National Constitution, the regulations herein issued are of
a general nature and shall provide the framework for the
regulations to be issued, so that the Canal will provide
uninterrupted, efficient and safe service” (emphasis
added).96

86.

Law 19 reiterates the main principles contained in the Constitution,97 regulates the
administrative structure of the ACP98 and establishes the general framework for the
regulations to be issued by the Board of Directors of the ACP. In particular, Articles
52 to 56 refer to contracting and constitute the framework for the Regulation.

93

See paragraphs 47 to 56 from pdf page 11 to 12 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/11}
94
See paragraphs 103 to 128 of this Report.
95
See Law 19 of June 11, 1997 at Exhibit C-LA-0163 {C-LA-0163} and its English translation at Exhibit RLA-0048. {R-LA-0048}
96
See Preamble of Law 19 on pdf page 4 of Exhibit C-LA-0163 {C-LA-0163/4} and its English translation
on pdf page 1 of Exhibit R-LA-0048. {R-LA-0048/1}
97
See Articles 1, 3 to 11, and 33 to 51 of Law 19 on pdf page 4 of Exhibit C-LA-0163 {C-LA-0163/4} and
its English translation on pdf page 1 of Exhibit R-LA-0048. {R-LA-0048/1}
98
See Articles 12-32, 60-62 of Law 19 on pdf page 8 of Exhibit C-LA-0163 {C-LA-0163/8} and its English
translation on pdf page 4 of Exhibit R-LA-0048. {R-LA-0048/4}
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87.

Article 52 of Law 19 reiterates that the ACP shall adopt “the regulations under
which the general rules in this section will be applied”.99

88.

Pursuant to such provision, on October 24, 1999, the Board of Directors of the ACP
approved the Acquisition Regulation. In accordance with its Article 1, the ACP’s
Regulation provides for the “uniform rules and procedures applicable to the
contracting or acquisition of construction, goods, and services required for the
operation, maintenance, conservation, modernization and expansion of the Panama
Canal”.100

89.

The Regulation provides for the mechanisms and procedures for contracting and
acquisition of works, goods and services that the ACP will employ, but also contains
rules related to the management of contracts.

90.

Although Dr. Hoyos could not question the Supreme Court’s decision dated
December 19, 2001 –signed by him–, which recognizes the ACP’s unique legal
framework, I note that he does try to question the 2009 Supreme Court’s decision.101
For that purpose, he first focuses on the doctrinal definitions that the Court provides
of concepts such as “autonomous” or “autarchic” entities.102 However, those
definitions are not relevant when discussing the legal framework of the ACP,
because they only emphasize the ACP’s public administration character and do not
deny its autonomy or regulatory power. In simple words, what Dr. Hoyos seeks is to
equate the ACP to the rest of the Panamanian autonomous entities. Evidently, Dr.
Hoyos fails to fulfill such purpose, because the Constitutional regulation of the ACP
is not comparable to other public entities, especially regarding its regulatory
authority and the sources of law applicable to its acts.

91.

Later, and notwithstanding the fact that I provided a more than two pages of
quotation of the decision,103 Dr. Hoyos refers to my Report as quoting “certain

99

See Article 52 of Law 19 on pdf page 22 of Exhibit C-LA-0163 {C-LA-0163/22} and its English
translation on pdf page 14 of Exhibit R-LA-0048. {R-LA-0048/14}
100
See Article 1 of the Regulation on pdf page 68 of Exhibit C-LA-0021 {C-LA-0021/68} and its English
translation on pdf page 4 of Exhibit R-LA-0112. {R-LA-0112/14}
101
See paragraph 44 on pdf page 10 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/10}
See Judgment of the Supreme Court of Panama of April 27, 2009 and its English translation at Exhibit RLA-0092. {R-LA-0092}
102
See paragraph 44 on pdf page 10 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/10}
103
See footnote 48, paragraph 63 on pdf page 19 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/19}
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excerpts”104 and being “quote selective, [taking] some parts of the Court reasoning
out of context”.105
92.

Further on, he argues that the decision does not address all the regulatory authority of
the Board of Directors, but only to the labor regime.106 I never stated otherwise.
What I clearly stated is that the decision was “of particular interest, as it describes in
great detail the ACP’s unique regime”.107

93.

Then, Dr. Hoyos argues that I failed to quote “one of the most relevant parts of the
decision”.108 I do not share his characterization of his chosen paragraphs as the most
relevant. In any case, the fragment of the 2009 Supreme Court Decision that Dr.
Hoyos tries to use reads:109
“In this respect, the Plenary Session considers opportune to
cite a section of the content of a judgment dated March 21,
2002 issued by the Third Chamber of the Supreme Court of
Justice, clearly explaining that autonomous public entities,
such as the Autoridad del Canal Panamá (Cf. Article 316 of
the Political Constitution) possess regulatory power:
[…]
This does not mean that autonomy is independence and thus
the institutions are turned into a separate republic. The
autonomy of an institution is governed by all the laws of the
country, and the institutions are subject to the compliance
monitoring and enforcement of the Comptrollership
General of the Republic and the Nation’s Courts, and to the
limitations and exceptions that its own law on autonomy
imposes on them.”

94.

I agree with this statement and have never characterized the ACP as a “separate
republic”. On the contrary, I have thoroughly explained the connection between the
legal roots of the ACP, taking seriously the historical and political context that

104

See paragraph 58 on pdf page 12 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/12}
See paragraph 60 on pdf page 12 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/12}
106
See paragraph 61 on pdf page 13 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/13}
107
See paragraph 63 on pdf page 19 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX-5/19}
108
See paragraph 62 on pdf page 13 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/13}
109
See Judgment of the Supreme Court of Panama of April 27, 2009 at Exhibit R-LA-0092. {R-LA-0092}
105
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explains the establishment of this entity at a Constitutional level and gives support to
its regulatory autonomy.
95.

Additionally, the fact that the quoted decision recognized that autonomous public
entities are also subject to the control of the General Comptroller of the Republic and
the Courts of the Nation, does not bring any new arguments to this case, simply
because any legal control will first, necessarily, need to determine the applicable
legal framework to exercise that control. Thus, the fact that the ACP is subject to
such control does not imply that all laws are applicable.

96.

On the other hand, I strongly disagree with Dr. Hoyos when he declares that other
laws apply to the ACP unless expressly provided for in Law 19 or ACP’s
Regulations.110 For this argument, Hoyos tries to elaborate a contrario sensu
argument, alleging that because Article 81 of Law 19111 expressly exempts the ACP
from the application of certain labor laws, others are included. Thus, according to
Hoyos, where Law 19 intended to exclude any set of general laws from applying to
ACP, it expressly prescribed so.112

97.

As is well known, the contrario sensu argument has a very limited value for legal
interpretation. In any case, the argument of Dr. Hoyos makes a serious mistake,
because it simply ignores that the ACP’s autonomy emerges from the Panamanian
Constitution, according to Article 323 of the same Constitution. In fact, the same
situation occurs with the ACP’s labour regime, as it is also the Constitution (Article
322) which provides that “[t]he Panama Canal Authority will be subject to a special
labour regime”.

98.

As a consequence, the circumstance that Law 19 expressly exempts the ACP from
the labour general framework is nothing but an application of the Constitutional text.
In turn, the exclusion of the application of other laws, as I have explained, is also
consistent with the Constitution, as Article 323 of the Constitution is clear when
establishing that “[t]he regime contained in this Title may only be developed by Laws
that establish general rules” and gives the ACP a wide discretion when it
consecrates that “[t]he Panama Canal Authority may regulate these matters”. I will
further refer to the applicability of Law 19 and other laws to the ACP in the next
Chapter.

110

See paragraph 63 on pdf page 13 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/13}
See Article 81 of Law 19 on pdf page 30 of Exhibit C-LA-0163 {C-LA-0163/30} and its English
translation on pdf page 20 of Exhibit R-LA-0048. {R-LA-0048/20}
112
See paragraphs 63 to 67 from pdf pages 13 to 14 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {CEX-19/13}
111
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99.

In his efforts to ignore the special framework of the ACP, Dr. Hoyos then dedicates a
sub-chapter of his Legal Report to refer to “Other limits to ACP’s regulatory
authority”.113

100. In this section, he first refers to the relevance of the general principles of law in the
administrative field to impose an “additional control” on the public entity’s power to
issue regulations.114 This is another argument that must be rejected. As Dr. Hoyos
himself recognizes,115 general principles of law may serve to interpret and integrate
positive rules, but such interpretation or integration is limited to situations where the
positive rule is not clear or there is a vacuum, as recognized by the doctrine quoted
Dr. Hoyos himself.116
101. In any case, Dr. Hoyos’ argument completely lacks specificity. It fails to explain
how any particular principle may be relevant to “control” the ACP’s power to issue
regulations, making just general allegations on the “contractor’s legitimate rights
and interests”,117 and some vague references to Articles 1B and 6D.118 I will address
further in this Report Dr. Hoyos’ improper references to legitimate reliance.
102. As I do not share Dr. Hoyos’ views, I certainly do not share the summary that he
provides in the end of the relevant chapter, through which he insists on denying the
special legal regime of the ACP.119 In this context I must clarify and reiterate that:
The ACP is subject to Panamanian law, as every public entity is. However,
this does not mean that all Panamanian laws are applicable to the ACP, since
the special legal regime of the ACP defines the hierarchy of sources of law
applicable to it. Further, the 2009 Supreme Court decision120 to which Dr.
Hoyos refers confirms that the ACP’s is subject to a special regime. The
subjection of the ACP to the control of the General Comptroller of the

113

See paragraphs 75 to 81 from pdf pages 15 to 16 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {CEX-19/15}
114
See paragraphs 75 to 76 on pdf page 15 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/15}
115
See paragraph 76 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/15}
116
Indeed, author Juan Carlos Cassagne, who is quoted in paragraph 76 of the Fifth Legal Opinion of Dr.
Arturo Hoyos {C-EX-19/15}, recognizes that general principles of law contribute in “forcing the coherence
of the normative system” and their “usefulness in filling lacunas of law”. See Juan Carlos Cassagne, The Great
Principles of Public Law. Constitutional and Administrative, Thomson Reuters, La Ley, p. 65 and its English
translation on pdf page 1 of Exhibit R-LA-0193.
117
See paragraph 79 on pdf page 15 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/15}
118
See paragraph 78 on pdf page 15 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/15}
119
See paragraph 81 on pdf page 16 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/16}
120
See Judgment of the Supreme Court of Panama of April 27, 2009 and its English translation at Exhibit RLA-0092. {R-LA-0092}
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Republic and to the Courts of the Nations do not change the above conclusion
and certainly do not imply that all laws of Panama are applicable to the ACP.
The Panamanian Constitution grants the ACP its regulatory authority and
also a wide scope of power to the Board of Directors of the ACP to issue
specific regulations regarding the administration and operation of the Canal.
As I have already explained,121 I agree that the ACP’s regulations are aimed
to implement the law. However, I do not see how this affects the ACP’s
regulatory power granted to it by the Panamanian Constitution.
Under its defined hierarchy of sources of law, the legal regime applicable to
the ACP is formed of the Constitution, Law 19 and the Regulation. Other
Panamanian laws are applicable to the ACP only in cases of a legal vacuum,
per Article 134 of Law 19122 and Article 131 of the Regulation.123 Further,
Law 22 is not applicable to the ACP since it regulates the same subject
matters as the ACP’s Regulation. Accordingly, there is no legal vacuum that
would justify the application of Law 22 to the ACP. These matters are
addressed in detail in the next section of this Report.
3. The hierarchy of Panamanian law sources and legal provisions
applicable to ACP’s contracts
103. In this section, I will address Dr. Hoyos’ arguments regarding the laws and provisions
that are applicable to the ACP. I will clarify that the ACP’s contracts are governed by
a different and special set of rules –established at a Constitutional level and
confirmed by the Panamanian Supreme Court’s jurisprudence– that makes Law 22
completely inapplicable, and requieres for a legal vacuum to exist in order for other
Panamanian laws different from Law 19 or the Regulation to apply to the ACP and its
contracts.
104. As it has been explained in previous sections of this Report124 and also in my
previous Report,125 there are strong reasons that explain why the ACP was

121

See paragraph 74 of this Report.
See Article 134 of Law 19 on pdf page 48 of Exhibit C-LA-0163 {C-LA-0163/48} and its English
translation on pdf page 32 of Exhibit R-LA-0048. {R-LA-0048/32}
123
See Article 131 of the Regulation on pdf page 107 of Exhibit C-LA-0021 {C-LA-0021/107} and its
English translation on pdf page 1 of Exhibit R-LA-0113. {R-LA-0113/1}
124
See paragraphs 58 to 102 of this Report.
125
See paragraphs 40 to 78 from pdf page 10 to 24 of the Second Legal Opinion of Prof. Octavio Del
Moral. {R-EX-5/10}
122
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established at a constitutional level as an autonomous entity of public law, subject to
a specific legal regime of unique characteristics in the legal Panamanian system.
105. Indeed, the historical context of the Panama Canal and the Republic of Panama itself
not only justifies the constitutional recognition of the ACP, but also explains its
special regime, which defines the hierarchy of rules applicable to the ACP and
enshrines a system of distribution of competences that separates this entity from the
general legal framework in Panama, as I explained in my previous Report.126
106. I have also explained127 that according to such historical context, the Panamanian
Constitution consecrates a distribution of competences, by virtue of which the ACP is
entitled to develop its special regime and status by means of Regulations within the
general framework of Law 19.
107. Ignoring the above, and deciding not to engage with the analysis contained in my
Report, Dr. Hoyos insists on the application of Law 22 and Law 38 to the ACP’s
contracts.128 For that purposes, in his previous Report,129 Dr. Hoyos had relied on an
unofficial English translation of Article 130 of the Regulation, which erroneously
made reference to “specific provisions of administrative law”.
108. As I have explained,130 Article 130 clearly differentiates between the application of
principles and rules, stating that principles of administrative law will be applicable to
the ACP.131 In his last Report,132 Dr. Hoyos seems to acknowledge the mistake, and
changes the translation of Article 130, providing a more similar version to the one I
provided.133 As is clear from both my translation and Dr. Hoyos’ new translation,
126

See paragraphs 111 to 115 on pdf pages 35 and 36 of the Second Legal Opinion of Prof. Octavio Del
Moral. {R-EX-5/35}
127
See paragraph 111 on pdf page 35 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX-35}
128
See paragraphs 82 to 99 from pdf page 17 to 80 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/17}
129
See paragraph 83 on pdf page 17 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/17}
130
See paragraphs 123 to 124 on pdf pages 38 and 39 of the Second Legal Opinion of Prof. Octavio Del
Moral. {R-EX-5/38}
131
The original (and only official) Spanish version of Article 130 of the Regulation reads as follows: “La
celebración y la ejecución de los contratos tienen como propósito obtener la colaboración de los particulares
y la eficacia de las funciones administrativas. Sin perjuicio de lo anterior, también procurará garantizar los
derechos e intereses de los contratistas. Las actuaciones de quienes intervengan en la contratación se
desarrollarán con fundamento en los principios de transparencia, economía y responsabilidad, de
conformidad con los postulados que rigen la función administrativa, y serán aplicables las normas de ética y
conducta de la Autoridad, las reglas de interpretación de la contratación, los principios generales del
derecho y los particulares del derecho administrativo”. See Article 130 of the Regulation on pdf page 107 of
Exhibit C-LA-0021. {C-LA-0021/107}
132
See paragraph 83 on pdf page 17 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/17}
133
See paragraph 83(b) on pdf page 17 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/17}
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Article 130 does not include a mention to “specific provisions” of administrative law
in Article 130, but only to “specific principles” of administrative law. I have already
explained the difference between provisions and principles regarding their
applicability.134
109. Dr. Hoyos also tries to rely on Article 131 of the Regulation, pursuant to which other
Panamanian laws only apply to the ACP in a suppletory manner.135 In my previous
Report, I have explained that, in general, other laws do not apply to the ACP, unless
there is legal vacuum in the ACP’s Regulation and Law 19.136 This is precisely what
“in a suppletory manner” means. Thus, Dr. Hoyos is wrong when he states that
“Panama law applies, without exception, in a suppletory manner (provided it is not in
conflict with Law 19 or ACP’s Regulation)”.137 Such an assertion demonstrates an
incorrect understanding of what a “legal vacuum” is. The mere lack of conflict
between a certain law and Law 19 or the Regulation does not mean that a legal
vacuum exists, and that accordingly, such other laws may apply.
110. As I explained in detail in my previous Report,138 the non-applicability of other
Panamanian laws to the ACP is even clearer regarding Law 22, the General Public
Procurement Law. This is the case considering that the ACP’s Regulation, adopted in
accordance with Law 19, completely and organically regulates the matter of ACP’s
contracting. The subject matter of the Regulation and Law 22 is the same, and the
adoption of the Regulation confirms the intention of its drafters to establish a special
procurement system. This confirms that there is no room to argue the existence of a
vacuum in the Regulation that would justify the application of Law 22. Although I
have explained this matter in detail in my previous Report,139 Dr. Hoyos has decided
not to engage with my reasoning, by simply stating that this is a “personal statement”
and not a “legal reasoning”.140 This is incorrect.
111. Accordingly, all of Dr. Hoyos’ attempts to insist on the application of Law 22 to the
ACP must be rejected. I will address all of them in turn.

134

See paragraph 132 on pdf page 45 of Second Legal Opinion of Prof. Octavio Del Moral. {R-EX-5/45}
See paragraph 84 on pdf page 18 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/18}
136
See paragraph 108 on pdf page 34 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/34}
137
See paragraph 84 pdf page 18 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/18}
138
See paragraph 110 on pdf page 34 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/34}
139
See paragraph 127 on pdf page 40 of Second Legal Opinion of Prof. Octavio Del Moral. {R-EX-5/40}
140
See paragraph 82 (a) on pdf page 17 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/17}
135
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112. Firstly, Dr. Hoyos builds a supposed list of “principles and rules applicable to public
contracting in Panama, including ACP’s contracting”.141 Among them, he points out
certain principles provided by Law 22 and Law 38142 and tries to make those
principles applicable to the ACP by using Article 130 of the Regulation.143
113. However, Dr. Hoyos does not explain how those principles would be applicable in
the first place. Indeed, Dr. Hoyos starts from an inaccurate statement, arguing that
“Law 22 applies in a suppletory manner to ACP’s contracting”144 to develop the
principle of economy under Article 130 and 131 of ACP’s Regulation.145 Dr. Hoyos
is wrong. Law 22 does not apply to the ACP.
114. In this respect, although he first admits that Panamanian law applies to the ACP only
where there is a legal vacuum,146 he then relies on Article 13 of the Panamanian Civil
Code and Scholar Puig Peña to argue that, as the Regulation supposedly would not
“discipline” the principle of economy, it would be necessary to apply Article 19 of
Law 22, which defines the principle.147
115. As has been explained at length,148 such argumentation must be disregarded. The fact
that the Regulation does not provide a specific definition of the principle of economy
is not sufficient for Law 22 to apply, as it is clear that the Regulation extensively
covers the same subject-matter that Law 22 regulates (contracting and procurement).
Thus, Law 22 cannot be applied to contracts entered into by the ACP using
“definition purposes” as an excuse. Such improper application would constitute a
direct violation to Article 131 of the Regulation and Articles 319 and 323 of the
Panamanian Constitution.
116. Contrary to what Dr. Hoyos states, this is not a “personal assessment” of mine.149 I
have already explained150 that the Panamanian Supreme Court has ratified this same

141

See paragraph 83 on pdf page 17 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/17}
See paragraph 83 (a) and (c) on pdf page 17 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/17}
143
See paragraph 83 (b) on pdf page 17 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/17}
144
See paragraph 84 on pdf page 18 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/18}
145
See paragraph 84 to 89 from pdf page 18 to 19 of the Fifth Legal Opinion of Dr. Arturo Hoyos {C-EX19/18}: “Law 22 applies in a suppletory manner to ACP’s contracting, especially to develop the principle of
economy under Article 130 and 131 of ACP’s Regulations”.
146
See paragraph 84 on pdf page 18 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/18}
147
See paragraphs 85 to 89 from pdf page 18 to 19 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/18}
148
See paragraphs 127 to 130 from pdf page 40 to 41 of the Second Legal Opinion of Prof. Octavio Del
Moral. {R-EX-5/40}
149
See paragraph 82(a) on pdf page 17 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/17}
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opinion, excluding the application of Law 56 of 1995 (then replaced by Law 22) in at
least two decisions. In fact, the first of those decisions151 particularly deals with the
scope of the principle of transparency, which –the same as the principle of economy–
is included but not defined in the Regulation. In that case, one of the parties was
essentially presenting the same argument presented by Dr. Hoyos: that Law 56 should
apply to define the principle. However, the Panamanian Supreme Court clearly
rejected that argument.
117. In the same line, the second Supreme Court decision152 confirms that Law 56 (now
Law 22) was not applicable to a contract entered into by the ACP, considering that:153
“public contracting by this authority is not governed by
the procedures of public contracting established under
Law 56 of 1995, but by the regulations that arise out of the
provisions of Article 319, paragraph 6, under Title XIV of
the Constitution of Panama; Law 19 of 11 June 1999, the
Acquisition Regulation of the Panama Canal Authority; and
the internal proceedings of contracting of the Panama
Canal Authority.” (emphasis added).154
118. Disregarding the Supreme Court’s clear position on this subject, Dr. Hoyos questions
the scope of these decisions, stating that they merely “confirm that the Regulation is a
special rule and that as such, other laws, including Law 22 and Law 38, are excluded
only if they are in conflict with ACP’s laws”.155 As explained, that assertion goes
directly against the content of such decisions.
119. Regarding the first of these decisions, dated 19 December 2001, Dr. Hoyos
mistakenly interprets the criteria used by the Court to reject the request for annulment
of Article 120 of the Regulation. For that purpose, Dr. Hoyos states that “[i]n that
case, therefore, there was a clear conflict between the specific provision of Law 56

150

See paragraphs 128 to 131 from pdf page 40 to 41 of the Second Legal Opinion of Prof. Octavio Del
Moral. {R-EX-5/40}
151
See Judgment of the Supreme Court of Panama of December 19, 2001 and its English translation at
Exhibit R-LA-0057. {R-LA-0057}
152
See Judgment of the Supreme Court of Panama of December 3, 2009 and its English translation at Exhibit
R-LA-0093. {R-LA-0093}
153
See Judgment of the Supreme Court of Panama of December 3, 2009 and its English translation on pdf
page 14 of Exhibit R-LA-0093. {R-LA-0093/14}
154
I note that the Supreme Court ruling makes reference to “Law 19 of 11 June 1999”, while the correct date
of enactment of Law 19 is 11 June, 1997.
155
See subtitle in pdf page 19 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/19}
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(predecessor to Law 22) and the corresponding provision of ACP’s Regulation”.156
However, the Court did not only rely on a conflict between the Regulation and some
Law 56’s specific provisions, but also on much more broad organic considerations:157
“the Chamber believes that the plaintiff is not right, as it is
by virtue of the constitutional mandate contained in Title
XIV, about the Panama Canal, that the Panama Canal
Authority has a special regime that encompasses not only
the attributions that are exclusively for the Administration
and functioning of the Canal, which includes, among
others, the power to exclusively approve its own
regulations to implement the general provisions issued by
the Legislative Branch, as proposed by the Executive
Branch, on its regime of Procurement and further matters
necessary for the better functioning, maintenance,
preservations and modernization of the Canal
(…).”(emphasis added).
120. The Supreme Court further adds that Law 19158 “develops the constitutional mandate,
by empowering the Board of Directors of the Panama Canal Authority to approve the
regulations necessary or convenient for the functioning of the Canal”.159
Accordingly, the conflict between the Regulation and a specific provision of Law 56
was not the Court’s fundamental reason for rejecting the annulment, as Dr. Hoyos
tries to represent. Additionally, Dr. Hoyos does not refer to the Court’s rejection of
the attempt to use Law 56 to “define” the principle of transparency, and fails to
explain how this decision should not be considered in order to reject his attempt to
use Law 22 to “define” the principle of economy.
121. Regarding the second decision, dated 3 December 2009,160 Dr. Hoyos gives great
importance to the fact that the Supreme Court endorsed the position of the Attorney
General for the Administration.161 However, such consideration does not have any
impact on the Court’s reasoning in order to consider that Article 16 of Law 56 (today
156

See paragraph 95 on pdf page 20 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/20}
See Judgment of the Supreme Court of Panama of December 19, 2001 and its English translation at
Exhibit R-LA-0057. {R-LA-0057}
158
As I noted in my previous Report, the Court mentions by mistake “Law 56” instead of Law 19.
159
See Judgment of the Supreme Court of Panama of December 19, 2001 and its English translation at
Exhibit R-LA-0057. {R-LA-0057}
160
See Judgment of the Supreme Court of Panama of December 3, 2009 and its English translation at Exhibit
R-LA-0093. {R-LA-0093}
161
See paragraphs 97 to 98 on pdf page 20 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/20}
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Law 22) does not apply to the ACP’s contracts. In fact, the section that I quoted in
my previous Report162 is completely contained in the “CHAMBER’S DECISION”
section,163 which means that it is part of the Court’s reasoning. The fact that the
tribunal shared the position of one of the Parties obviously does not mean that such
reasoning cannot be attributed to the Court. Further, after endorsing the Attorney
General’s argument, the Court adds: “All the more because public contracting by this
authority is not governed by the procedures of public contracting established under
Law 56 of 1995”164 (emphasis added).
122. As can be clearly noted from these two decisions, Dr. Hoyos’ position is unfounded.
Both decisions support my arguments and determine that the ACP’s public
contracting is regulated by the ACP’s Regulation instead of Law 22, and that Law 22
will not apply to a contract entered into by the ACP, not even to “define” a principle
contained in the Regulation.
123. Finally, I note that the Cofferdam Final Award completely supported these reasoning,
stating:165
“Further confirmation that Law 22 does not apply to the
ACP can also be found in Panamanian court decisions
which have decided that the predecessor of Law 22 - Law
56 of 1995 - did not apply to the ACP.”
124. I also find necessary to address Dr. Hoyos’ commentaries166 on Article 134 of Law
19 and the concept of de-legalization that I explained in my previous Report.167
125. Dr. Hoyos alleges that I introduced to this debate a “confusing discussion on the
concept of de-legalization”168 and that in his view, “the question of the application of
other laws to ACP is not a matter of alteration of the rank of laws, hierarchy or delegalization; it is a matter of the interpretation of the express provisions established
162

See paragraph 131 on pdf page 41 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/41}
163
See Judgment of the Supreme Court of Panama of December 3, 2009 and its English translation on pdf
pages 11 to 14 of Exhibit R-LA-0093. {R-LA-0093/11}
164
See Judgment of the Supreme Court of Panama of December 3, 2009 and its English translation on pdf
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in Law 19 and the Acquisition Regulation”.169 Evidently, Dr. Hoyos fails to note the
relevance of the concept of de-legalization to this matter.
126. As I explained, de-legalization is a situation where a regulation has primacy over
certain law170. In the words of Spanish Scholar García de Enterría, such a
phenomenon is possible by virtue of a “degradation Law”171 that formally degrades
another law, permitting that “Regulations may modify –and therefore derogateprevious formal Laws”.172 This is precisely the case of the ACP. The degradation
starts from the Constitution, which expressly limits the power of the Legislature to
regulate the ACP –only by framework laws, pursuant to Article 323 of the
Constitution–, and continues at Article 134 of Law 19, which effectively acts as a
degradation law, establishing that “the Organic Law of the Authority and its
Regulations will take precedence”.173
127. Regrettably, even considering that the concept of de-legalization is well accepted by
the relevant doctrine and Panamanian jurisprudence,174 Dr. Hoyos has not engaged
with this reasoning at all in his last Report, only stating that this is not a matter of delegalization but a matter of “interpretation of the express provisions established in
Law 19 and the Acquisition Regulation”.175 Dr. Hoyos provides no explanation for
this, and how interpretation may be invoked to justify that a regulation, that normally
is of a lower hierarchy than the law, may take precedence over the law. That is the
utility of the concept of de-legalization. Dr. Hoyos only states that Article 134 of Law
19 “is clear on its face”.176 However, Dr. Hoyos immediately tries to escape from
Article 134’s text, relying on its supposed history of enactment, stating that “the
intent of the Panamanian legislator was precisely not to provide for the supremacy of
the ACP Organic Law (Law 19) and Regulations over the rest of the Panamanian
legal system”.177
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128. In this respect, two matters must be noted. First, that Dr. Hoyos provides a quote
from the alleged discussion in the National Assembly without providing an
Exhibit.178 I am unable to determine if the quotation is correct and the context in
which it was made. Second, the quote, if correct, is clear in emphasizing that Article
134 is consistent with the authority granted to the ACP pursuant to the Constitution.
As I have explained, the decision to exclude the ACP from the rest of the Panamanian
system to assure its independence comes directly from the Constitution, which
prohibits specific laws from applying to the ACP –only framework laws will be
applicable–. This further confirms what I have established in this Report.
4. The Contract entered into by the Parties
The Contract
129. I note that Dr. Hoyos has devoted a section of his Report179 to address the matter of
the legal nature of the Contract. In that section, he attempts to reduce the value of the
international nature of the Contract entered into by the ACP and GUPC, stating that
“the determination of the ‘legal nature’ of any contract does not depend on whether
the contract takes place between experts or international parties”.180 However, what
Dr. Hoyos’ avoids addressing is that very important consequences follow these
circumstances.
130. In that sense, what I stated in my previous Report is that “when dealing with an
international contract with sophisticated parties in a multi-billion dollar project,
where parties had access to legal advice and participated in a long complex process
of tender, the main principle of contracts under Panamanian law which must be
applied to it is the sanctity of contracts or pacta sunt servanda”.181
131. Dr. Hoyos states that he does “not consider that the Contract being ‘international’
makes the principle of pacta sunt servanda more or less important”.182
Notwithstanding that the principle of pacta sunt servanda is the main principle in
contract law and thus must be always respected, the parties’ sophistication of course
reinforces that the terms of such parties’ agreements must be analyzed and
considered in a more careful and precise manner and also implies, as I have
178
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explained,183 that the role and scope of the principle of good faith is secondary and
more limited.
132. Accordingly, I consider that Dr. Hoyos’ assertion that “the condition of ‘expert’
generally refers to the standard of diligence demanded from the relevant party under
Article 989”184 also reinforces my opinion. Indeed, Panamanian law takes into
consideration the parties’ expertise regarding their diligence and this is why expert
parties have even less space to argue against the terms of the contracts they agreed
to. This of course reinforces the principle of pacta sunt servanda.
133. Further, I agree with Dr. Hoyos’ assertion that “the fact that the Contract may be
regarded as ‘international’ is not in contradiction with being an administrative
contract”,185 but I consider that this misses the point. Whether the Contract is an
administrative contract does not change the fact the Contract is international and that
GUPC is an expert party. The legal consequences that follow the administrative
nature of a contract must be analyzed taking into consideration the special legal
regime of the ACP for contracting.
134. In sum, in my view Dr. Hoyos’ assertion that Panamanian law recognizes certain
legal categories of contracts following their “causa” and the basis of the parties’
agreement186 is irrelevant to the case. I consider that when sophisticated parties
arrive to a complete and complex agreement, having had the opportunity of
thoroughly review the conditions of the agreement and thus the legal consequences
of its execution, there are more compelling reasons why they cannot legitimately
expect to escape from those consequences and are fully subject to the agreement they
have entered into.
Pacta sunt servanda
135. In my previous Report187 I analyzed the principle of sanctity of contracts or pacta sunt
servanda established in Article 976 of the Panamanian Civil Code as well as different
provisions of Law 19 and the Regulation.188 In his last Report, Dr. Hoyos argues that
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such analysis was incomplete and rather superficial.189 I do not agree with Dr. Hoyos’
characterization of my analysis. At the outset, his criticism is aimed at depriving
pacta sunt servanda of its value. In this section, I will refer again to the principle of
pacta sunt servanda and I will clarify some of the incorrect statements made by Dr.
Hoyos in this regard.
136. Dr. Hoyos attempts to diminish the value of the fundamental principle of sanctity of
contracts, by stating that “the rule of pacta sunt servanda established in Article 976 of
the Panamanian Civil Code is not a standalone rule”, but that it is limited by Articles
1106 and Article 1109 of the Civil Code.190 In Article 1109 Dr. Hoyos identifies a socalled “principle of integration” which would allegedly integrate into the contract
imperative rules of law.191
137. Dr. Hoyos’ view of the principle of pacta sunt servanda is incorrect and does not find
support in the doctrine or the law itself.
138. As I explained in my previous Report,192 the principle of sanctity of contracts is a
fundamental principle in Panamanian law, which is recognized in Articles 976 and
1109 of the Civil Code. This principle is further reinforced by the special legal regime
of the ACP, specifically in Article 56 of Law 19 and Articles 1B, 6D and 90 of the
Regulation.
139. Dr. Hoyos quotes the commentaries of Article 1255 of the Spanish Civil Code –
equivalent to Article 1106 of the Panamanian Civil Code– which would allegedly
clarify the connection between Articles 976, 1106 and 1109 of the Panamanian Civil
Code, as well as confirm the alleged rule of integration of imperative laws of Article
1109.193 In this context, Dr. Hoyos argues that my reliance on French doctrine on
integration194 should be disregarded, since the Spanish system would be more similar
to the Italian position on integration, where “integration rather refers to the
attribution of a certain effectiveness to the act of private autonomy, attending on one
hand to its nature and concrete cause (…) and on the other, to the fulfillment of the
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purpose that the legal order assigns it”.195 The quote made by Dr. Hoyos does not
assist his point. I do not see where such statement confirms that Article 1109 of the
Panamanian Civil Code integrates imperative laws to the contract.
140. Further, Dr. Hoyos also relies on Spanish doctrine to argue that Article 1258 of the
Spanish Civil Code –equivalent to Article 1109 of the Panamanian Civil Code–
would not require a legal vacuum for its application.196 Dr. Hoyos’ conclusion is
plainly incorrect. As I have already explained, 197 the role of Article 1109 of the Civil
Code in the interpretation of express agreements is limited, and such provision does
not integrate the contract with imperative laws, but only with dispositive rules in
respect to matters where the parties have remained silent. This is confirmed by
Spanish doctrine,198 and also by the commentaries of Díez-Picazo to Article 1258 of
the Spanish Civil Code that I quoted in my previous Report.199 I note that Dr. Hoyos
accuses me of not quoting the full commentaries and of distorting the meaning of
such provisions.200 I reject Dr. Hoyos’ allegations. First, because I provided a full
reference to the commentaries as an exhibit to my Report,201 and second, because
such commentaries clearly state that the reference to “the law” in Article 1258 of the
Spanish Civil Code “should be understood as having been made for dispositive
rules”.202
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141. Dr. Hoyos seems to confuse the role of Article 1109 with the role of Article 1106 of
the Civil Code. Article 1109 of the Civil Code integrates the contract with
dispositive rules according to its nature, while Article 1106 limits the parties’
freedom to contract, so that they cannot contract out of imperative rules.
142. I must also clarify that contrary to what Dr. Hoyos argues, I do not “deny the
significance of imperative provisions of law in the contractual arrangement”. I
acknowledge their importance as a limit to the parties’ freedom of contract, but not as
rules that integrate the contract under Article 1109 of the Civil Code, because such a
conclusion is incorrect as a matter of law. Imperatives rules are a limitation of the
parties’ freedom of contract (Article 1106), not a form to complement their express
agreement (Article 1109).
143. Accordingly, Dr. Hoyos’ conclusion that the rules of the Panamanian Civil Code
regarding construction contracts for a lump sum (Articles 1340 to 1352) must be
taken into consideration in the interpretation of the Contract is also incorrect.203 I will
address further in this Report the arguments presented by Dr. Hoyos regarding the
applicability of Article 1345 of the Panamanian Civil Code to the Contract.
Freedom of Contract
144. As I explained in my previous Report, some relevant features of the Contract that
must be considered by this Arbitral Tribunal concern its nature as an international
agreement, based upon FIDIC terms and conditions,204 and the fact that it was agreed
between experienced and sophisticated parties with full access to legal advice.205
145. These relevant features are of importance at the moment of determining the specific
scope of application of the principle of good faith,206 while at the same time, for
confirming the relevance of the principle of pacta sunt servanda and the need to
respect what the parties agreed.
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146. In my previous Report, I also explained that, pursuant to the applicable law, the ACP
has a wide freedom of contract.207
147. Again, Dr. Hoyos mischaracterizes my explanations, when he quotes me as saying
that other remedies provided under Panamanian law are excluded pursuant to the
provision of Article 1B.208 I do not even understand what Dr. Hoyos means with his
reference to “other remedies”. In any case, I do not believe that Article 1B excludes
the application of certain provisions of, for instance, the Panamanian Civil Code, in
matters which are suppletory to Law 19 and the Regulation, including remedies for
breaches of the Contract. That is why I made extensive reference, for instance, to the
requirements of civil liability under the Panamanian Civil Code,209 which are
applicable also to a contract celebrated by the ACP.
148. Dr. Hoyos also argues that Articles 1B and 6D of the Regulation would be deemed
unenforceable if they were to be interpreted or applied as altering the bidders’
legitimate rights and interests.210 In support of his statement, Dr. Hoyos quotes
Article 201(1) of Law 38, to conclude that “amendments to the Regulation which are
intended to be applied as a rule of general application cannot be interpreted as
being specifically directed to impact an on-going bid process”.211
149. I do not agree with Dr. Hoyos’ opinions. First, as I already explained the ACP’s
Regulation is part of its special legal regime, which contains specific rules that
establish the form in which the Regulation and its amendments enter into force.212
Moreover, from my point of view Articles 1B and 6D confirm and reinforce the
primacy of the terms of the Contract entered into by the Parties and consequently
grant legal and economic certainty to the party that contracts with the ACP, assuring
that the terms of the contract will be respected and applied as agreed. In addition, I
consider that the circumstances in which Articles 1B and 6D were issued during the
tender period is irrelevant, since from a legal view, what is relevant is that such
provisions were issued months before the Contract was executed and were duly
publicized. Consequently, Dr. Hoyos’ reference to Article 201(1) of Law 38 is
misplaced.
207
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150. Further, Dr. Hoyos argues that Article 6D of the Regulation would not grant the ACP
a freedom of contract which was “wider than that of any other public entity”,213 with
reference to Article 75 of Law 22 which would recognize a similar freedom.214
151. Article 75, as with other provision of Law 22 does not apply to the ACP, so Dr.
Hoyos’ reliance on that provision is misplaced. Notwithstanding that and the fact that
Article 75 of Law 22 has different drafting to Article 6D of the Regulation, I have
never argued that the ACP has a freedom of contract which is wider than that of any
other entity in Panama, which may or may not be the case. What is relevant is the
freedom of contract of the ACP according to the rules that are applicable to it
pursuant to its special legal regime. And as I said in my previous Report, the ACP’s
freedom is “very wide”.215
152. In relation to this freedom of contract, Dr. Hoyos recognizes that such principle
encompasses the parties’ ability to mutually determine the scope and content of the
contractual arrangements.216 However, he argues that such freedom is limited by
imperative law, good faith and public policy, and must in any case comply with the
obligations arising from the principle of good faith.217 I generally agree with such
limitations, with the qualifications I already explained in my previous Report, in
particular with regard to the principle of good faith.218
153. However, Dr. Hoyos includes an additional limitation in public contracting, arguing
that the public interest and the principles of sound administration may limit the
freedom of contract.219 For this purposes, he makes a vague mention to Spanish
scholar Santamaría, but without providing any reference or quotation to support his
allegation.220
154. However, Dr. Hoyos analysis, once again, fails to consider the specific
circumstances of the ACP, and particularly, the text of Article 6D of the Regulation.
Indeed, Dr. Hoyos quotes me as saying that the public interest provides a wide
freedom of contract to the ACP, arguing that such assertion is “unsupported”.221
213
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Unlike Dr. Hoyos, I did provide for a source of that assertion, which is precisely
Article 6D, that provides:
“Article 6D. In the tender documents and in the contracts
whose execution has been preceded by the prequalification
process established in Section Two of CHAPTER VII of this
Regulation, the Authority may include terms and
conditions which, in the Authority’s opinion, protect more
effectively its interests than the provisions contained in
this Regulation or that were not mentioned in it, or which,
in the Authority’s opinion, are necessary or convenient to
better protect its interests. Such terms and conditions shall
prevail between the contracting parties in relation to the
matters they refer to.” (emphasis added)
155. Accordingly, the plain text of Article 6D confirms that my assertion was correct:
such provision clearly estates that the ACP may agree on different terms and
conditions to the ones provided in the law, whenever such provisions are more
convenient to protect the public interest, in the case, the ACP’s interest.
156. Dr. Hoyos then attempts to rely on Spanish scholar Gaspar Ariño, who would argue
that the rules applicable to public contracting are “ius cogens”.222 I have already
explained why in my view the concept of ius cogens is improper to refer to public
law.223 But that is not the point. The relevant point is that scholar Ariño does not
contest my assertions. I also agree, as scholar Ariño does, that the public
administration is subject to the legal order.224 And it is clear to me that the reference
to the “legal order” must consider the applicable laws, and their proper scope of
application. Articles 1B and 6D of the Regulation, which emphasize the ACP’s wide
freedom of contract and recognize the full applicability of the principle of pacta sunt
servanda, also form part of the “legal order”. In the same sense, Dr. Hoyos’
allegation that freedom of contract is determined by imperative law and subject to
administrative law, including principles and statutory duties225 is uncontested. The
point –avoided by Dr. Hoyos– is that the precise rules that establish the ACP’s
freedom of contract grant it with a wide range of discretion. As I explained in my
222
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previous Report, I do agree that the principle of freedom of contract must be
analyzed in accordance with the law that authorizes the public entity to act.
However, this law may grant an institution a certain amount of discretion that must
necessarily be considered at the time of analyzing the scope of such freedom of
contract.226
157. Dr. Hoyos also argues that, being the ACP subject to the law, Articles 1B and 6D of
the Regulation may not “be interpreted broadly to enable ACP (…) to contract out
or module its legal duties arising from its own Regulation” including the principles
of economy, transparency and good faith, and the duties to plan and to inform.227 I
will explain later in this Report why I do not share Dr. Hoyos’ characterization of the
alleged ACP’s duties under the Regulation. But in any case, I find it surprising that
Dr. Hoyos choses to give prevalence to certain provisions of the Regulation over
others, in a way that deprives Articles 1B and 6D of their application. Such
interpretation is arbitrary and contra legem. Any interpretation of the relevant rules
of the Regulation must consider the possibility for all the provisions to have full
effect.
158. The ACP’s freedom of contract was confirmed by the Cofferdam Award:228
“ACP's freedom of contract and the principle of sanctity of
contract are confirmed in Article 56 of the Law [19],
providing that ‘[c]ontracts entered into by the Authority
shall be subject to the Regulations issued by the Authority
concerning contracting, as well as to the terms and
conditions of each particular contract’. They are also
confirmed in Article 90 of the Regulation, according to
which ‘[c]ontracts entered into by the authority shall be
subject to the provisions in this regulation as well as to the
terms and conditions provided in each contract in
particular.”
159. I respectfully agree with these views. Even if Articles 1B and 6D of the Regulation
did not apply to the Contract, as Dr. Hoyos’ opines, in my view it would make no
difference to the analysis.229
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160. Regarding the principle of freedom of contract in public contracting, Dr. Hoyos
states in his Report that in public works, the individual negotiation of the contract
terms is replaced by a process of standardization of terms set by the
administration.230 Specifically, Dr. Hoyos makes reference to the standardization of
terms referred in Articles 10 and 58 of the Regulation.231 I find remarkable that Dr.
Hoyos ignores that Article 58 precisely considers the possibility for the ACP to adopt
the proposals made by the tenderers, either in the adoption of the bidding documents
or consequently, through amendment of the same documents. This confirms that the
process of procurement is not unilateral, as Dr. Hoyos attempts to state.
161. In this regard, I note that Dr. Hoyos argues that, in the tender process, it is “generally
recognized” that there is no legal equality between the bidders, on one hand, and the
public administration, on the other hand,232 and that it is “generally recognized” that
administrative contracts are contracts of adhesion.233 As is obvious, Dr. Hoyos fails
to acknowledge the particularities of how contractual terms are developed in a
bidding process (for instance, in Article 58 of the Regulation). Moreover, there is
absolutely no support for such “general recognition”. Dr. Hoyos provides no source,
neither of doctrine nor jurisprudence for this assertion, except for his own opinion.
162. Dr. Hoyos also argues that my vision is “fundamentally contradictory” because I
would assimilate public contracting to private contracting, while emphasizing ACP’s
contractual prerogatives that are not afforded to other private parties.234 Dr. Hoyos –
once again– only makes a general assertion without providing reference to specific
sections of my Report, I fail to understand what he means when he references this
alleged “fundamental contradiction”. I have never stated that public and private
contracting are equal, I actually recognized their differences.235 In turn, I do not
understand what Dr. Hoyos means with his reference to “emphasizing” contractual
prerogatives. What I have stated, in a very clear manner, is that the ACP has freedom
of contract, and that such freedom of contract must be analyzed in accordance with
the law that authorizes the ACP to act, and that in certain matters, grants the ACP a
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wide discretion.236 I fail to see where the alleged contradiction lies. I also fail to see
what freedom I have stated the ACP has which would not be available to a private
contracting entity.
163. Further, Dr. Hoyos states that the freedom of contract enjoyed by the ACP would be
subject to the principle of strict legality and good faith, and that would somehow
limit its discretionary authority.237 I note that Dr. Hoyos attempts to create a false
dichotomy between discretion and legality. The amount of discretion that the ACP
has is precisely the discretion granted by law.
164. In an attempt to restrict the scope of the ACP’s discretion in exercising its freedom
of contract, Dr. Hoyos makes reference to Articles 53(6) of Law 19, and Articles
2(6), 90, 130 and 134(4) of the Regulation,238 to then state that such obligations
operate as a “counterweight and control against any arbitrary act of the
administration”.239 I have already explained in my previous Report and will also
explain later in this Report, the correct scope of the quoted articles, and why I do not
believe that they support Dr. Hoyos’ position.240 Notwithstanding this, it is important
to clarify that the discussion is about the ACP’s contracting and the discretion that
the law grants it for such purpose, and that I have never argued that the ACP is
entitled to act in an arbitrary manner. There is nothing in the Regulation that might
be read or interpreted as Dr. Hoyos does in his attempt to limit the ACP’s freedom to
contract.
165. Dr. Hoyos insists in his Report that the commutative nature of administrative
contracts requires an objective equivalence between the rights and obligations of the
parties.241 I have already explained why those allegations are wrong in my previous
Report.242 As it was explained, the requirement to respect the bargain agreed by the
parties –pursuant to the principle of pacta sunt servanda– excludes the possibility for
the judge or arbitrator, to revise or modify the content of the agreement by reference
to concepts such as objective equivalence. To do so, would be breach of the principle
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of pacta sunt servanda.243 Furthermore, where the parties agree a price against a
scope of work and set of conditions, it is not for the court to guess what objective
equivalence would be. A contractor may be expected to give a price which it thinks
is equivalent to the obligations and risks it faces. Some may eventuate, some may
not, but it is not for the court to rewrite the bargain. Otherwise lump sum contracting
would not be possible.
166. Dr. Hoyos makes some general allegations to a duty of public entities to plan in
order to guarantee the efficient operation of public services.244 This is directly linked
to his allegations regarding the duties of the ACP during the tender period, which are
answered later in this Report.245 As will be explained, such duties are construed in an
incorrect manner by Dr. Hoyos, and are either based in dispositions that are not
applicable to the ACP, or that have a different scope to the one argued by Dr. Hoyos.
167. Finally, Dr. Hoyos repeats the argument that was presented in his previous Report,
stating that administrative contracts integrate two sources of liability, one arising
upon the breach of an obligation (lex contractus) and other arising from the breach of
legal duties (ius cogens–imperative law).246 For that purposes, he relies in the
“integration” that –according to him– would operate by virtue of Articles 30 and
1109 of the Panamanian Civil Code.247 In my previous Report I explained in detail
why such allegation of two sources of liability is incorrect.248 Indeed, it was
explained that the concept of jus cogens derives from international law, and thus, it is
not appropriate to use in the context of administrative law.249 Further, I explained
that it is not correct to state that administrative contracts integrate two sources of
liability. First, because there is no integration of the contract with Panamanian law
other than the suppletory role of the Civil Code in cases of legal vacuum, and
second, because Panamanian law does not recognize the possibility for a cumulus of
contractual and extra contractual responsibilities.250
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168. Dr. Hoyos decided not engage with my arguments except to answer that no cumulus
would exist.251 However, he failed to explain the justification for the integration of
the Contract with imperative law, considering that Articles 30 and 1109 do not do so,
and he provided no other. Contrary to Dr. Hoyos, I provided references to doctrine
and jurisprudence to refute his allegations.252
Principles and rules of contract interpretation
169. The principles and rules of contractual interpretation in the Panamanian legal system
are dealt with by both Dr. Hoyos and by a new legal expert, Mr. Troyano. In this
section, I will address the two Reports separately, starting with Dr. Hoyos’ legal
opinion and following with Mr. Troyano’s.
Dr. Hoyos’ Legal Report
170. As I have already explained in my previous Report,253 the rule of contract
interpretation contained in the first paragraph of Article 1132 of the Panamanian Civil
Code254 has precedence over the other rules of contract interpretation. Thus, if the
terms of a contract are clear, its literal meaning shall prevail. The rules of Articles
1133 to 1140 of the Civil Code,255 apply only if the contract provisions are obscure or
ambiguous.
171. Dr. Hoyos’ opinion differs with mine. In effect, according to Dr. Hoyos, Panama
follows “the subjective theory of contracts” and therefore, under Article 1132 of the
Panamanian Civil Code,256 the party’s intent prevails over the literal meaning of the
words.257
172. I am not familiar with the concept of “the subjective theory of contracts”. Thus, it is
not correct when Dr. Hoyos states that I agree with his postulate.258 In my previous
Report I made reference to the subjective theory of contract interpretation –not the
251
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subjective theory of contracts–, and explained that in accordance with the
Panamanian Civil Code, the clear text of the contract is the best and least contentious
expression of the parties’ common intent.259
173. As I explained, and contrary to Dr. Hoyos theory, Article 1132 of the Panamanian
Civil Code reflects the primary rule of contract interpretation, according to which the
literal meaning of the contract must prevail when there is no obscurity or ambiguity
in its terms. This is clearly stated in the rule contained in the first paragraph of Article
1132 of the Civil Code:260
“If the terms of a contract are clear and leave no doubt
upon the intention of the contracting parties, the literal
meaning of its stipulations shall prevail”.
174. This paragraph reflects the principle in claris interpretation non fit, according to
which clear words do not need to be interpreted. Thus, when there is no obscurity or
ambiguity in the contract, its literal terms will prevail and there will be no need to
resort to the remaining rules of interpretation contemplated in the Civil Code to
determine the content of the agreement.261 In other words, the judge may revert to the
other rules of contract interpretation only when he is in presence of obscurity or
deficiencies in the contract. Such remaining rules will apply indistinctly, without
order of precedence except obviously in the case of Article 1140.262
175. After providing for the main rule of literacy, the second paragraph of Article 1132 of
the Panamanian Civil Code states:263
“If the words appear to be contrary to the evident intention
of the parties the intention shall prevail over the words”.
176. According to this second rule, the interpreter may search for the mutual intent of the
parties through the application of the other rules of interpretation contained in
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Articles 1133 to 1140 of the Civil Code,264 only if the contractual clause is
ambiguous or unclear, and therefore, in cases where the first rule of literacy is not
applicable. Thus, this second rule applies in a subsidiary manner and only when the
exception applies, when there is an absence of clarity in the contractual terms. This is
confirmed by the own wording of this second paragraph, which begins with the
conditional word “If”.265
177. Dr. Hoyos relies in his Report on Spanish doctrine266 to undermine the primacy of the
clear terms of the contract and to argue that my understanding of the rule of Article
1132 is incorrect.267 However, Panamanian doctrine confirms that no interpretation is
required when there is no obscurity or ambiguity in the contract clause. Indeed
Panamanian Scholar Narciso Arellano clearly states that “when the terms of the
contract are clear, there is no need for interpretation”.268 Further, he concludes
that:269
“a) when an obligation is imposed in clear and absolute
terms, there is no need to resort to the rules of
interpretation; b) when the letter of the contract is clear
and conclusive, without any doubt as to its intelligibility,
there is no room for interpretation that alters or changes
its literal or strict meaning; c) all interpretation should be
avoided if there is no obscurity or if there is no proof of
the existence of acts that demonstrate that the intent of
the parties was another.
In conclusion, although the intent of the contractors
prevails over the literal meaning of the clauses of a
contract, this subordination makes any interpretation
unnecessary, when the words leave no room for doubt or
there is no proof that the contracting parties had another
intention”. (emphasis added)
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178. Dr. Hoyos relies on a ruling from the Panamanian Supreme Court dated May 11,
1998,270 to argue that my conclusion regarding the application of the in claris
interpretation non fit rule is not supported by the Panamanian Supreme Court.271 I do
not see how this ruling is helpful to Dr. Hoyos’ position. In the case presented to the
Supreme Court through cassation, one of the parties argued that the Superior Tribunal
had incorrectly interpreted one of the clauses of the contract between the parties. The
Panamanian Supreme Court rejected the request to amend the decision of the Court of
Appeals, because it considered that the court had correctly applied Article 1132 of the
Civil Code, by applying to the case the clear terms of the relevant clauses of the
contract.272 Furthermore, the ruling quotes Scholar Díez-Picazo who explains that
Article 1281 of the Spanish Civil Code –which is equivalent to Article 1132 of the
Panamanian Civil Code–, contains “a presumption in favor of the literal meaning” of
the terms of the contract.273 This presumption in favor of the literal meaning of the
contract is completely reasonable, since it can be expected that what parties express
in a contract, is in fact its common intention. This is more so in contracts entered into
by expert and sophisticated parties that had extensive legal assistance for the
negotiations and execution of the contract, where the literal terms of the contract are
the best expression of their common intention.
179. The Panamanian Supreme Court has also acknowledged the prevalence of the literal
terms in contract interpretation, in another judgment dated August 8, 2002.274 This
ruling has become of special interest in the arbitration where the Parties are currently
debating about the repayment of the Advances under the Contract.275 More
importantly, the ruling was co-authored by Justice José Antonio Troyano, who also
serves as a legal expert for the Claimants in this arbitration, together with Dr. Hoyos.
180. First, this ruling confirms explicitly that under Article 1132 of the Civil Code the rule
in claris interpretation non fit fully applies under Panamanian law. Moreover, the
decision of the Supreme Court of Panama also is useful to establish the difference
between the application of the rules of contract interpretation, and the judge’s
position with respect to the evidence that a party may present with the purpose of
270
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demonstrating that the mutual intention of the parties is different to the literal terms
of the contract.
181. If a party presents to the judge evidence arguing that the text of the contract is not
clear and such evidence proves that the parties’ intention departs from the text of the
contract, the judge has the obligation to analyze such evidence as a matter of due
process. However, this does not mean that the judge must disregard the main rule of
contract interpretation of Article 1132. On the contrary, if the judge finds that the
terms of the contract are clear, the literal terms will prevail and the evidence
presented to the contrary will not have the effect to negating such clear terms.
182. This was precisely the conclusion of the Court on its August 8, 2002 decision where
it considered that the terms of the contract were clear and that consequently the
evidence presented to the contrary would not be considered to interpret the
contract:276
“in the specific case, it was not necessary more than a
literal interpretation, contained in Article 1132 of the
Civil Code, which determines the rule in claris non fit
interpretation, by the fact of containing the contract so
many times mentioned clauses with clear terms and that
leave no doubt about the intention of the contracting
parties. The Chamber shares this conclusion of the
judgment of the Superior Court of Justice.
Based on the foregoing considerations, it is evident that the
evidence ignored by the objected decision does not affect
the a quem's decision, since we are in the presence of a
contract with clauses, which, based on this superiority, are
clear (…)”. (emphasis added)
183. Therefore, neither Panamanian doctrine nor jurisprudence support Dr. Hoyos’
conclusion that “the primary rule of contractual interpretation is the primacy of the
parties’ mutual intent, not the literality of the clauses”.277 On the contrary,
Panamanian law, doctrine and jurisprudence confirm that when the contractual terms
are deemed to be clear, its literal terms will prevail and such terms are the best
reflection of the parties’ joint intent.
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184. Regarding this point, I must clarify that, contrary to what Dr. Hoyos states in his
Report, it is not my opinion that “the intention of the parties’ may overwrite the
literality of the contract”.278 The quote from my Report included by Dr. Hoyos in this
regard is incorrect, since I did not make that assertion. In effect, in my Report I
specifically stated that I disagreed with Dr. Hoyos suggestion that the intention of the
parties may overwrite the literal meaning of the Contract.279
185. In support of his –incorrect– conclusion regarding the contract interpretation system
in Panama, Dr. Hoyos further argues that since the parties chose the Panamanian law
as the governing law of the Contract, “they agreed on the use of Panamanian law to
interpret their agreement and have therefore mandated a judge deciding a dispute to
apply the Panamanian law rules of contract interpretation”.280
186. I agree that, in general terms the judge must apply the Panamanian rules of contract
interpretation to resolve any disputes regarding an obscure clause. Nevertheless, and
prior to the application of the rules of contract interpretation of the Civil Code, the
judge must take into account the agreement that the parties’ have reach in regard of
the interpretation of the contract that they have entered into. Indeed, under
Panamanian law, and in light of the principle of autonomy of will, parties’
agreements on contract interpretation are valid. Thus, and as I explained in my
previous Report,281 parties to a contract may agree to exclude some of the rules
contained in Articles 1133 to 1140 of the Panamanian Civil Code,282 to agree on a
specific order to apply them, or even to add new rules. The only limitation is that
parties may not completely exclude the mutual intent of the parties as an
interpretation rule, when the contract contains provisions that are considered to be
obscure.283 Also, and precisely in accordance to Panamanian law and specifically
Article 1132 of the Panamanian Civil Code, the judge must stick to the literal terms
of the contract when they are clear, and thus resort to the other rules of contract
interpretation only when the contractual terms are obscure or ambiguous.
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187. As I explained in my previous Report,284 the obscurity of a contractual clause must be
determined through an objective standard. This means that the specific contract
provision has to be considered to be unclear or confusing to an external viewer –the
judge–, and not only to one of the contracting parties. Consequently, only when the
clauses are objectively obscure, the other rules of contract interpretation, other than
the first rule of Article 1132 of the Civil Code, will be applicable by the judge in
order to find the parties’ mutual intent. This is confirmed by a simple reading of the
rules of contractual interpretation of the Civil Code. Five out of seven of such rules
refer to ambiguous or obscure clauses as an explicit condition for their application.
188. Dr. Hoyos dedicates a specific section of his Report to analyze the meaning of an
obscure clause. According to Dr. Hoyos, it is “unsupported and wrong as a matter of
Panamanian law” to state that the obscurity of a contract provision must be
objectively determined.285 I disagree with Dr. Hoyos statement. In addition, I must
note that Dr. Hoyos limits himself to rejecting the objective determination of the
obscurity of contract clauses, but does not provide any alternative theory as to the
correct manner in which the ambiguity of a clause should be determined.
189. It is only logical that the obscurity of a contractual clause must be determined in an
objective manner, i.e. determined by an external viewer and not by the contracting
parties. Stating otherwise would lead us to the absurdity that the interpretation
process and application of contractual rules would be at the mercy of the subjective
opinion of either one of the contracting parties.
190. In this regard, the Cofferdam Award correctly asserted that: 286
“the standard to determine if the terms of a contract are
clear or obscure must be an objective one. Therefore, the
remaining rules of contract interpretation will only come
into play if the terms of the contract are objectively unclear
or ambiguous” (emphasis added).
191. Further, the Panamanian Supreme Court has stated that:287
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“Therefore, it will always be an impartial observer [the one
that] must decide in accordance with the contract, good
faith, uses and the law (Article 1109 of the Civil Code), the
true sense of the declarations when they are confusing”.
192. Regarding this issue, Dr. Hoyos has stated in his Report that, since Panama follows
the “subjective theory of contracts”, the terms of “literality or objectivity” should not
be equated with the concept of clarity.288 I must reiterate that it is my understanding
that Panamanian civil law does not provide for a “subjective theory of contracts”. If
Dr. Hoyos intended to refer to the subjective theory of contractual interpretation, he
makes a mistake when he addresses the concepts of literality and objectivity as if they
were synonymous. In interpretation, the concept of literality refers to the words of the
contract itself, while the concept of objectivity refers to the manner in which it must
be determined if a contractual clause is clear or obscure. Thus, those two terms are
not equivalent.
193. Dr. Hoyos also attempts to make some kind of contrast between the Panamanian legal
system and the common law system, by stating in his Report that the objective
standard to determine the obscurity or ambiguity of a contractual provision “might be
applicable in a common law system where the judge is precluded from looking at the
mutual intent and as such is limited by the literal meaning of the language employed
by the parties, that is, the four corners of the contract”.289 This is not the correct
approach. Besides that in my opinion at the outset the result under common law and
civil law tends to be similar, this is particularly so in the Panamanian legal system
where according to Article 1132 the text of the contract has a preeminent role. The
relationship between the text of the contract and the common intention of the parties
is not a question that can be responded to in abstract. The answer must be provided
with reference to the specific rules of contract interpretation contained in the Civil
Code of Panama.
194. I must clarify that Dr. Hoyos interprets in an incorrect manner my previous Report,
when he asserts that “contrary to what Professor Del Moral implies at times in his
Report, the fact that the clauses of a contract are very detailed does not mean that the
clauses are clear or reflect the parties intent or are clear in respect of a set of
specific facts”.290
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195. In my previous Report I explained that the Contract entered into by the parties was a
very detailed agreement, that contained specific provisions for its interpretation, and
that this circumstances made unlikely having to resort to the other rules of contract
interpretation other than Article 1132 of the Panamanian Civil Code.291 Further, I
specifically stated that, from my review of the Contract, I had not found any obscure
clauses that would require the application of the other rules of contract interpretation,
besides the rule of literal interpretation.292 Thus, I did not state or imply that every
detailed contract is necessarily a clear contract. Nevertheless, as I said before, in a
contract drafted by experienced and sophisticated parties that have extensive legal
advice, it is only reasonable to expect that the terms used by them are clear.
196. In this context, Dr. Hoyos relies on Spanish doctrine and argues that under Article
1132 the test to establish if a contract clause is clear “is whether such provision fully
captures the parties’ mutual intent, and leave no doubt as to the intent of the parties”,
and that the doubts as to the meaning of a clause may arise from the parties conduct
or from a systematic interpretation of the contract.293 I find Dr. Hoyos’ appreciation
to be inaccurate and incomplete and against the explicit text of Article 1132. As I
have already explained, the determination of the clarity or obscurity of the contract
terms is an objective matter that must be determined by the judge. In my opinion, a
contract clause is clear when its literal sense does not admit more than one meaning.
In any case it must be remembered that the standard to disregard the literal terms of
the contract is very high, since it must be proven that the terms of the parties’ mutual
intent must be in “evident” contradiction with the terms of the contract.
197. This is confirmed by scholar Carrasco Perera, who states that:294
“[a] clause is obscure because its literal meaning is
indeterminate as regards its factual supposition, when it is
incomprehensible in any possible sense or generates a halo
of vagueness around a non-obscure nucleus, when it is
wrong, or it is susceptible to several meanings, or lacks the
necessary elements to know in what way it will be
operative”
291

See Article 1132 of the Civil Code of Panama on pdf page 112 of Exhibit C-LA-0001 {C-LA-0001/112}
and its English translation on pdf page 2 of Exhibit R-LA-0121. {R-LA-0121/2}
292
See paragraph 173 on pdf page 58 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/58}
293
See paragraph 239 to 240 on pdf page 45 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/45}
294
See Carrasco Perera, Ángel. Derecho de Contratos, Thomson Reuters – Aranzadi, Cizur Menor Navarra,
2a Ed. 2017, p. 444 and its English translation on pdf page 22 of Exhibit R-LA-0166. {R-LA-0166/22}
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198. Dr. Hoyos also analyzes, in a separate section of his Report, the validity of SubClause 1.16 (Entire Agreement) of the Contract and the exclusion of the rules of
contract interpretation.295
199. Under Sub-Clause 1.16 (Entire Agreement), the Contract must be interpreted and
construed in light of its own terms, without reference to any prior negotiations,
communications or amendments of the bid documents or of the draft contracts not
finally incorporated in the Contract. Specifically, Sub-Clause 1.16 states:296
“1.16 Entire Agreement
The Contract and the documents incorporated herein by
reference constitute the entire agreement between the
Employer and the Contractor and supersede all prior
negotiations,
commitments,
representations,
communications and agreements relating to the Contract
either oral or in writing except to the extent they have been
expressly incorporated herein. The Employer and the
Contractor confirm that they have not relied upon any
representation inducing them to enter into the Contract and
agree to waive any right which they might otherwise have
to bring any action in respect of such representation.
The Parties agree and acknowledge that the Contract shall
be interpreted and construed without reference to any
prior negotiations or communications and without
reference to any changes or amendments to the RFP
during the course of the tender process which changes or
amendments were not expressly incorporated into the
Contract.
In furtherance of the foregoing and for the avoidance of
doubt, the Parties agree and acknowledge that the Contract
shall be interpreted, construed and enforced without
reference to any document or other material submitted to
the Employer by or on behalf of the Contractor, any
Member and/or any parent company of either thereof in
295

See paragraphs 243 to 253 from pdf pages 46 to 47 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {CEX-19/46}
296
See Sub-Clause 1.16 of the Contract on pdf page 39 of Exhibit R-0007. {R-0007/39}
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response to or in connection with the RFQ and/or the RFP,
and in no event shall the fact that the Employer shall have
received any such document or other material be construed
as an approval or consent of any matter, or a waiver or
modification of any term or provision of the Contract,
which shall take precedence thereover […]” (emphasis
added).
200. The Entire Agreement Clause of the Contract is completely valid under Panamanian
law. 297 As recognized by the Cofferdam Final Award,298 the only limitation is that
Parties may not completely exclude the possibility to resort to previous agreements
and documents if a contractual clause is obscure or ambiguous, and if such prior acts
are indicative of an evident common intention of the parties.299
201. Dr. Hoyos states that it is my opinion that “the second paragraph of the Entire
Agreement Clause operates, under Panamanian law, as an agreement to exclude
from the contract interpretation, the prior acts of the parties, as derogation to Article
1133 of the Panamanian Civil Code”.300 This is not correct. In effect, I have not
limited the analysis and effects of the Entire Agreement Clause only to its second
paragraph, and neither have I stated that this clause operates as a derogation of
Article 1133 of the Civil Code. Dr. Hoyos cannot even quote the section of my
Report in which I supposedly express such opinions. In this regard, I note that clause
1.16 excludes previous negotiations or communications, whereas the text of Article
1133 –contrary to Dr. Hoyos assertion that such provision “extends to the prior acts
of the parties during the pre-contractual period”301– focuses mainly in conduct of
the parties that occur contemporaneously with the execution of the contract or after it
was executed. I will further analyze the scope of such Article later in this Report.
202. Dr. Hoyos also criticizes one of the references made in my Report to Spanish Scholar
Díez-Picazo,302 by stating that my interpretation of his comments was not recognized
by any Panamanian or Spanish jurisprudence or doctrine. 303
297

See paragraph 186 on pdf page 61 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/61}
298
See paragraph 341 on pdf page 78 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/78}
299
See paragraphs 189 and 190 on pdf page 64 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/57}
300
See paragraph 243 on pdf page 46 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/46}
301
See paragraph 243 on pdf page 46 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/46}
302
See paragraph 172 on pdf page 58 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/58}
303
See paragraph 245 on pdf page 46 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/46}
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203. Specifically, Prof. Diez-Picazo was quoted in my previous Report, to explain that
parties’ agreements on contract interpretation are valid in light of the principle of
autonomy of will. To properly address Dr. Hoyos critics regarding this matter, I will
include again in this Report, Scholar Díez-Picazo’s quote:304
“[I]t is possible to wonder if the parties, using their private
autonomy, may select some of those criteria for
interpretation and exclude others or set an order of
preference among them. In our view, with the caveat of
what we will say on contracts with general conditions,
nothing prevents private autonomy rules on the
interpretation of the contract (e.g., the parties to a
contract agree that to interpret the contract it will be taken
into account the previously existing contract between
them). Provided that the interpretation searches for the
common intention, nothing appears to prevent this common
intention from becoming the criterion to order the
interpretive rules” (emphasis added)
204. Dr. Hoyos provides in his Report four reasons to explain why my interpretation of
Díez-Picazo’s quote is supposedly incorrect.
205. First, Dr. Hoyos explains that author Díez-Picazo concludes that parties may, in light
of their autonomy, establish an order of priority for the application of the rules of
contract interpretation, which would be consistent with the fact that both the
Panamanian and Spanish Civil Codes do not establish a specific order for the
application of the said rules, with the exception of Article 1132 of the Panamanian
Civil Code and Article 1281 of the Spanish Civil Code.305 I agree with this statement,
but I cannot see how this could be considered as a reason to reject the parties’ ability
to agree on specific rules of contract interpretation.
206. In addition, when explaining this, Dr. Hoyos ignores the complete reference to DíezPicazo’s opinion, where the scholar analyzes the possibility for the parties to not only
set a specific order of precedence for the application of the rules of contract
interpretation, but also to “select some of those criteria for interpretation and exclude

304

See Díez-Picazo, "Fundamentos del Derecho Civil Patrimonial I'', in Introducción Teoría del Contrato, 6th
ed. 2007, Edition Civitas, p. 432 and its English translation on pdf pages 27 and 28 of Exhibit R-LA-0078.
{R-LA-0078/27}
305
See paragraph 246 on pdf page 46 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/46}
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other”.306 Furthermore, when Díez-Picazo concludes that parties may agree on rules
of contract interpretation in light of its private autonomy, he even provides an
example of a rule of contract interpretation that may be specifically agreed by the
parties. Therefore, it is contrary to the text of the author itself, to state that parties are
not able to agree on specific rules of contract interpretation, different from the general
rules contained in the Civil Code.
207. Second, Dr. Hoyos explains that excluding the prior acts of the parties from the
interpretation process would mean that only the parties’ conduct after the execution
of the contract is relevant. This would contravene Article 1133 of the Civil Code307
and be in direct violation of the main principle of interpretation that aims to find the
common intention of the parties.308
208. As Dr. Hoyos states, the exclusion of the prior acts of the parties by virtue of SubClause 1.16 of the Contract, has in fact the effect of excluding from the interpretation
the evidence of pre-contractual negotiations. Nevertheless, and contrary to what Dr.
Hoyos states, this does not contravene Article 1133 of the Civil Code. This is
concluded from the text of Article 1133 itself:
“To assess the intention of the contracting parties, one
shall primarily take into account their conduct, be it
contemporaneous or posterior to the contract”.
209. In effect, according to Article 1133, when the judge has to determine the mutual
intent of the contracting parties, he may take into consideration mainly the acts of the
parties that are contemporaneous or subsequent to the execution of the contract.
210. In addition, it is incorrect when Dr. Hoyos states that the exclusion of the prior acts of
the parties would be “in direct violation of the main principle of contract
interpretation which is the search of the parties´ mutual intent”. As has already been
explained,309 the main rule of interpretation is the rule of literal interpretation
contained in the first paragraph of Article 1132 of the Civil Code. Thus, when the
contractual terms are clear, its literal terms shall prevail since they are considered to
be the best reflection of the parties’ mutual intent.
306

See Díez-Picazo, Luis. "Fundamentos del Derecho Civil Patrimonial I", in Introducción Teoría del
Contrato. 6th ed. 2007, Edition Civitas, p. 511, and its English translation on pdf page 28 of Exhibit R-LA0078. {R-LA-0078/28}
307
See Article 1133 of the Civil Code of Panama on pdf page 2 of Exhibit R-LA-0180 {R-LA-0180/2} and
its English translation on pdf page 6 of Exhibit R-LA-0180. {R-LA-0180/6}
308
See paragraph 247 on pdf page 46 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/46}
309
See paragraph 247 on pdf page 46 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/46}
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211. Third, Dr. Hoyos states that I omitted to quote the last sentence of the reference in
Díez-Picazo’s text, which would be essential to the context of the scholar’s
comment.310 According to the last section of the text “[t]here is only some difficulty in
those cases in which it is intended to exclude a principle of interpretation that keeps
some link with the limits of the private autonomy itself, according to art. 1255 (v.gr.
the exclusion of good faith rule)”. This does not affect the above conclusion. By this
quote, Scholar Díez-Picazo explains that difficulties may be found in cases where the
parties’ agreement excludes a rule of contract interpretation that is related to the
principle of private autonomy, such as the principle of good faith. I agree that parties
cannot exclude good faith as a tool for the interpretation of contracts. This does not
affect the validity of Sub-Clause 1.16 [Entire Agreement], which excludes from
contract interpretation the previous negotiations and communications of the Parties,
and not a rule of contract interpretation that is linked with the limits of the parties’
private autonomy. Sub-Clause 1.16 does not exclude good faith as a tool of contract
interpretation.
212. In this regard, Dr. Hoyos also states that “the principle of legitimate reliance,
including the rule of venire contra factum propium (sic) would prevent a party from
ignoring the reasonable reliance caused in the other party”. From this, Dr. Hoyos
concludes that Sub-Clause 1.16 [Entire Agreement] “cannot exclude implied
obligations arising from good faith” according to Article 1109 of the Civil Code.311 I
disagree with this conclusion. As I have already explained, neither the principle of
good faith nor its corollaries can be used to subvert the agreements reach by the
parties312 or to modify the terms of the contract to favor one of the parties.313
213. Fourth, Dr. Hoyos explains that Article 130 of the Regulation314 requires ACP’s
contracts to be interpreted in accordance with the rules of contract interpretation. Dr.
Hoyos also states that such rules are not only a matter of public policy, but also are of
mandatory application for the ACP.315 I agree that, pursuant to Article 130 of the
Regulation, the rules of contract interpretation contained in the Panamanian Civil
Code are applicable to the contracts entered into by the ACP. Nevertheless, this does
not mean, in any case, that all of the rules of contract interpretation will necessarily
310

See paragraph 248 on pdf page 46 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/46}
See paragraph 248 on pdf page 46 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/46}
312
See paragraph 305 on pdf page 104 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/104
313
See paragraph 306 on pdf page 104 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/104}
314
See Article 130 of the Regulation on pdf page 107 of Exhibit C-LA-0021 {C-LA-0021/107} and its
English translation on pdf page 1 of Exhibit R-LA-0113. {R-LA-0113/1}
315
See paragraph 249 on pdf page 47 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/47}
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apply to all the contracts entered by the ACP, since parties’ agreements on contract
interpretation must be taken into account in the first place. Indeed, when interpreting
a contract clause that is considered to be objectively obscure, the judge must refer in
the first place to the rules agreed on by the parties, and only when those rule are
insufficient to solve the obscurity of the clause, the judge shall refer to the other rules
of contract interpretation provided for in the Civil Code. Consequently, Article 130 of
the Regulation does not affect the validity of Sub-Clause 1.16 of the Contract.
214. Dr. Hoyos clarifies in his new Report that, according to his opinion, the second and
third paragraphs of the Entire Agreement Clause are valid, “but subject to a proper
construction pursuant to Sub-Clause 1.4 of the Contract, which establishes
Panamanian law as the governing law of the Contract”.316 In this regard, he further
adds –just as he did in his first Report–317 that the interpretation of the Entire
Agreement Clause is limited by the search of the mutual intent of the parties and to
the inadmissibility of the exclusion of means of evidence under Panamanian law.318
According to Dr. Hoyos, I agree with this limitation.319 This is not correct. Once
again, Dr. Hoyos is unable to specify the section of my Report in which I allegedly
made such statements.
215. As I already explained in my previous Report, I agree that the intent of the parties is
important in the interpretation process, but this does not affect the validity of SubClause 1.16, especially since the common intention of the parties may only be
searched through the other rules of contract interpretation in cases where the
contractual clause is ambiguous or obscure.320 As for the exclusion of the means of
evidence, I reiterate that this clause does not deal with excluding means of evidence.
216. Regarding this point, Dr. Hoyos states “that it is difficult to understand how
Professor Del Moral can conclude that the parties can agree to exclude the rules of
contract interpretation, which are the practical tools for the tribunal to ascertain the
parties’ common intention”. By stating this, Dr. Hoyos ignores that I specifically
explained in my previous Report that, notwithstanding the fact that parties’
agreements on contract interpretation are valid under Panamanian law, parties may
not exclude altogether the mutual intent as a rule of contract interpretation when the

316

See paragraph 250 on pdf page 47 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/47}
See paragraph 170 on pdf page 54 of the Fourth Legal Opinion of Dr. Arturo Hoyos. {C-EX-6/54}
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See paragraph 251 on pdf page 47 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/47}
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See paragraph 251 on pdf page 47 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/47}
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terms of the contract are obscure or unclear.321 Thus, the tribunal will always have the
means and tools to search for the joint intent of the parties in presence of an
ambiguous or obscure clause. This conclusion is consistent with the resolution from
the Cofferdam Arbitration, where the Tribunal determined that the “parties are
entitled to agree on rules of contract interpretation”,322 but “they may not prevent the
determination of the real intention of the parties in case a provision is obscure or
ambiguous”.323
217. After explaining his several objections to Sub-Clause 1.16 of the Contract, Dr.
Hoyos concludes that the only reasonable interpretation of the Entire Agreement
Clause consists in assigning it a function of novation between the prior drafts of a
contract and the final agreement,324 and that it could only operate to prevent the
integration of prior agreements in the contract.325 This conclusion is incorrect as a
matter of law.
218. As provided for in Article 1043 of the Panamanian Civil Code,326 novation is a mean
to extinguish an obligation. Indeed, novation consists in the substitution of a new
obligation in place of another one of prior existence, which is therefore considered to
be extinguished.327 Novation thus, presupposes the existence of at least two different
obligations, a requirement that is not met in this case. In effect, all of the acts,
antecedents, negotiations and communications between the parties prior to the
contract, do not constitute previous obligations substituted by the Contract.
Therefore, Dr. Hoyos theory regarding this matter is incorrect, since novation does
not operate where there is no prior obligation to be substituted by a new one.
219. As explained by Spanish Scholar Carrasco Perera, upon which Dr. Hoyos’ relies in
his Report, entire agreement clauses have the function of delimiting the

321

See paragraph 171 on pdf page 57 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/57}
322
See paragraph 340 on pdf page 78 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/78}
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See paragraph 340 on pdf page 78 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/78}
324
See paragraph 252 on pdf page 47 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/47}
325
See paragraph 253 on pdf page of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/47}
326
See Article 1043 of the Civil Code on pdf page 1 of Exhibit R-LA-0180 {R-LA-0180/1} and its English
translation on pdf page 5 of Exhibit R-LA-0180. {R-LA-0180/5}
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“It [novation] is defines, therefore as the extinction of an obligation through the creation of another aimed
at replacing it”. See Díez-Picazo, Luis, Fundamentos del Derecho Civil Patrimonial, Tomo II, Civitas, p. 795
and its English translation on pdf page 6 of Exhibit R-LA-0205. {R-LA-0205/6}
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interpretation material and are also relevant to provide clarity and certainty to the
contracting parties. Specifically the scholar states that:328
“This entails a rule of necessary simplification of the
interpretable material, when the negotiation has been long
and complex, and the survival of the negotiated material
risks filling the interpretable universe with confusion,
ambiguity and inconsistencies.
[…]
The clause similarly fulfills a function of selecting the
material that is to be the object of interpretation: only the
clauses inserted in the document or the external terms
referenced in the document”.
220. In his new Report, Dr. Hoyos also refers to the other rules of contract interpretation
contained in Articles 1133 and 1140 of the Panamanian Civil Code, as he did in his
previous Report.329 As I have already explained, those rules do not play a major role
in this dispute, since Article 1132 of the Civil Code –the main rule of contract
interpretation under Panamanian law– is sufficient to determine the scope and
content of the obligations of the Parties under the Contract.330
221. Notwithstanding the above, I considered that some clarifications must be made in
relation to Dr. Hoyos’ approach regarding this matter, and specifically in relation to
the scope and meaning he attributes to some of the other contractual interpretation
rules of the Panamanian Civil Code. I must note that Dr. Hoyos’ does not analyze the
other rules of contract interpretation in an orderly manner. In effect, Dr. Hoyos first
refers to Article 1139 of the Civil Code, next to Articles 1136, 1135 and 1134 –in
328

See Carrasco Perera, Ángel. Derecho de Contratos, Thomson Reuters – Aranzadi, Cizur Menor Navarra,
2a Ed. 2017, p. 415 and its English translation on pdf page 19 of Exhibit R-LA-0166. {R-LA-0166/19}
329
See paragraphs 162 to 169 on pdf pages 52 and 53 of the Fourth Legal Opinion of Dr. Arturo Hoyos.
{C-EX-6/52} See Articles 1133 to 1140 of the Civil Code on pdf page 2 of Exhibit R-LA-0180 {R-LA0180/2} and their English translation on pdf page 6 of Exhibit R-LA-0180. {R-LA-0180/6} These Articles
refer to the parties' contemporary and subsequent acts to the contract (Article 1133), the interpretation of
general terms in contract (Article 1134), the rule that ambiguous clauses must be interpreted in the sense that
best makes the clause effective (Article 1135), the need to interpret clauses of a contract in connection with
each other (Article 1136), the mandate that when words have different meanings they shall be understood in
the way most in accordance with the nature and subject matter of the contract (1137); the relevance of uses
and customs of the country to interpret ambiguities and fulfil vacuums (1138), the rule to interpret obscurity
against the party that caused it (1139) and a residual rule (1140).
330
See paragraph 174 on pdf page 58 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/58}
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that order–, and finally to Article 1140. In order to properly address the arguments
made by Dr. Hoyos in this regard, my comments on the other rules of interpretation
will follow the numerical order of the articles of the Civil Code, but only referring to
the Articles in which I have differences with Dr. Hoyos’, as it is the case, Articles
1135, 1139 and 1140.
222. Article 1135 of the Civil Code states:331
“If any clause of the contracts admits different meanings, it
shall be understood in the most appropriate meaning to
produce effect”.
223. This provision, common in all legal systems, contains what is called the “effet utile”
rule. As explained by Panamanian Scholar Narciso Arellano, this is a rule in favor of
the efficacy of the contractual provisions, based on the premise that contracts are
entered into by the parties for a reason, and with the purpose of producing a specific
outcome or effect also agreed by them.332 As is also clear from this provision, its
application requires that a contractual clause is ambiguous, admitting different
meanings.
224. Referencing Scholar Díez-Picazo, Dr. Hoyos explains that “this rule also means that
between two possible meanings of a contractual provision, one broad and another
restrictive, the interpretation must attend to the remaining rules of contract
interpretation”.333 Dr. Hoyos does not indicate the exhibit that supposedly contains
Díez-Picazo’s text. Notwithstanding this, and considering that Mr. Troyano also
addresses this reference from Scholar Díez-Picazo,334 I will present my comments on
this matter further in this Report, in the section dedicated to address Mr. Troyano’s
view on the contract rules of interpretation.335
225. Dr. Hoyos makes two additional comments regarding Article 1135 of the
Panamanian Civil Code. First, that Article 1135 “is a fundamental provision that
needs to be understood in accordance with the principle of good faith under Article

331

See Article 1135 of the Civil Code on pdf page 2 Exhibit R-LA-0180 {R-LA-0180/2} and its English
translation on pdf page 6 of Exhibit R-LA-0180. {R-LA-0180/6}
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See Arellano Moreno, Narciso. Reglas Generales de los Contratos Civiles (Legislación, Doctrina y
Jurisprudencia)”, Editorial Universal Books, 2003, p. 121 and its English translation on pdf page 10 of
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334
See paragraph 31 on pdf page 9 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX-28/9}
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1109 of the Civil Code”.336 And second, that Article 1135 “also contains a principle
of construction of express agreements which must be consistent with the nature of the
contract, the requirements of good faith and the law”. 337
226. From this, Dr. Hoyos further concludes that “the interpretation of contracts cannot
produce results that are in conflict or inconsistent with the demands of good faith
and the requirements of the imperative laws”.338
227. Dr. Hoyos does not provide any authority or further explanation to support his
statements and neither does he explains the link between Articles 1135 and 1109 of
the Civil Code, or the effects that derived from the combined application of them.
228. Nonetheless, I must clarify that the role of Article 1109 of the Civil Code in the
interpretation of express agreements is limited. In effect, it cannot be understood that
Article 1109 of the Civil Code authorizes the integration of imperative laws in the
contract. As I explained in my previous Report,339 it has been generally understood
that Article 1109 seeks to integrate the contract with dispositive laws, which may
have their source in good faith, custom or the law. Spanish and French Scholars,
whose civil codes contain a similar provision, have supported this conclusion. 340
229. However, the integration of dispositive laws does not operate in all cases and for all
contracts. Indeed, the dispositive rules will be applicable, and therefore serve their
function of integrating the contract, only in absence of the matter being regulated by
the parties and also where appropriate considering the nature of the Contract. On this
issue, Spanish scholar Carrasco Perera states:341
“Article 1258 of the Civil Code is a rule of contractual
completion designed to fill lacunas in the regulation agreed
by the parties, in order to find legal rules when these are
336

See paragraph 264 on pdf page 48 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/48}
See paragraph 264 on pdf page 48 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/48}
338
See paragraph 264 on pdf page 48 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/48}
339
See paragraph 132 on pdf page 43 to of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/43}
340
See Díez-Picazo, Luis. “Comentario artículo 1.258”, en Paz-Arez Rodríguez, Cándido, et all. (dir.)
Ministerio de Justicia. Comentario al Código Civil, t. II, Madrid, Sec. General Técnica – Centro de
Publicaciones, 1991, p. 438 and its English translation on pdf page 7 at Exhibit R-LA-0033 {R-LA-0033/7}
and Terre, Francois; Simpler, Philippe; Yves, Lequette. Droit Civil. Les obligations. Paris, Dalloz, 11 ed.
N°453, pp. 503-504 and its English translation on pdf page 6 at Exhibit R-LA-0110. {R-LA-0110/6} Both
quoted in paragraph 132 from pdf page 42 to 46 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/42}
341
See Carrasco Perera, Ángel. Derecho de Contratos, Thomson Reuters – Aranzadi, Cizur Menor Navarra,
2a Ed. 2017, p. 478 and its English translation on pdf page 26 of Exhibit R-LA-0166. {R-LA-0166/26}
337

66

Case 1:20-cv-24867-RNS Document 67-21 Entered on FLSD Docket 10/21/2021 Page 68 of
191
DEL MORAL III

required by the contract just as the parties have wanted
(…)”.
230. I must also reiterate,342 that the reference to “the law” contained in Article 1109 of
the Civil Code does not mean that all Panamanian law rules shall be integrated into
the contract. On the contrary, and in light of Article 1109 itself, Panamanian law
rules apply to contracts in an orderly manner, and following the rules provided for in
the laws that establish the precedence and considering the scope of application of
each law. Accordingly, Dr. Hoyos’ allegation that “[t]he interpretation of the
contract cannot produce results that are in conflict or inconsistent with the demands
of good faith and the requirements of the imperative law”343 must be analyzed
always taking this order of application.
231. Dr. Hoyos also analyses –again in an improper manner– the contra proferentem rule
of interpretation contained in Article 1139, according to which:344
“The interpretation of obscure clauses of a contract shall
not favor the party who caused such obscurity”.
232. As I explained in my previous Report,345 this rule of contract interpretation has
limited application. First, it is only applicable in the presence of obscure clauses.
Then, it only operates when the contracting parties had no possibility to discuss the
clauses, because one of the parties drafted the contract, and by doing so, caused the
obscurity.
233. As it has also been explained, and furthermore recognized by Dr. Hoyos,346 this
provision imposes a sanction to the party that caused the obscurity. Nevertheless, the
application of this sanction is subject to a high standard, since it has to be an obscure
clause, and the party shall have caused the obscurity with bad faith, as recognized by
Scholar Narciso Arellano.347
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See paragraph 132 from pdf page 42 to 46 of the Second Legal Opinion of Prof. Octavio Del Moral. {REX-5/42}
343
See paragraph 264 on pdf page 49 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/49}
344
See Article 1139 of the Civil Code on pdf page 2 of Exhibit R-LA-0180 {R-LA-0180/2} and its English
translation on pdf page 6 of Exhibit R-LA-0180. {R-LA-0180/6}
345
See paragraph 175 on pdf page 58 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/58}
346
See paragraph 255 on pdf page 47 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/47}
347
See Arellano Moreno, Ch. IV De la Interpretación de los Contratos, Reglas Generales de los Contratos
Civiles. Editorial Universal Books, Panamá, 2003, p. 128 and its English translation on pdf page 16 of
Exhibit R-LA-0060. {R-LA-0060/16}
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234. Referring to this rule, Dr. Hoyos states in his Report that “the obscurity could arise
from comparing the conduct of the drafter to the text in the contract”.348 Dr. Hoyos
states that this argument was mentioned in his previous Report,349 but without
quoting the section of his previous Report in which he supposedly treated it. I have
not been able to find it in the section of his previous Report in which he addressed
Article 1139 of the Civil Code.350 Dr. Hoyos does not further elaborate this argument
in his new Report, so it is not possible for me to properly address this statement. In
any event, I must reiterate that the obscurity of a contractual clause must be
objectively determined. In other words, the specific contract provision has to be
considered to be unclear or confusing to an external viewer, and not only to one of
the contracting parties.
235. With reference to Article 1139 of the Civil Code, Dr. Hoyos also states that “whether
a contract is entered into by expert parties is not an element for the application of
this provision”.351 This is plainly incorrect. In effect, as I explained in my previous
Report, Article 1139 has limited application in contracts entered into by expert and
sophisticated parties.352 This is recognized not only by Panamanian scholar Narciso
Arellano,353 but also by comparative doctrine which confirms that:354
“Courts are less likely to find language ambiguous when
parties are sophisticated, and when there is an ambiguity,
they will not necessarily construe it against the drafter”.
236. Dr. Hoyos further argues that under the Regulation the ACP has the power to
unilaterally establish and amend the Regulation,355 and that my analysis of Articles
1139 would not take into account the Regulation and the “distinct dynamics of a
public bid”.356 I do not agree with Dr. Hoyos allegations, and do not see how those
circumstances may change the fact that the contractor is a sophisticated party that was
348

See paragraph 255 on pdf page 47 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/47}
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extensively advised by legal counsel before and during the execution of the contract,
and that accordingly had the power to discuss the terms and conditions of the
Contract it entered into and ultimately not present a bid if it so wished.
237. Finally, Dr. Hoyos refers to Article 1140 of the Civil Code. Article 1140 states:357
“When it is absolutely impossible to resolve doubts by rules
established in the preceding articles, and such doubts fall on
accidental circumstances in the contract, and such contract
was gratuitous, it will be resolved in favor of the less
transmission of rights and interests.
If the contract is onerous, the doubt will be resolved in
favor of the greater reciprocity of interests.
If the doubts requiring resolution under this article fall
upon the main object of the contract, to the extent that there
cannot be determined what was the intention or will of the
parties, the contract shall be null.”
238. Departing from the true wording of this provision, Dr. Hoyos explains that according
to this rule, “in onerous contracts, doubts must be resolved in favor of a greater
reciprocity between the rights and obligations of the parties”. 358
239. A plain reading of the article shows that Article 1140 of the Panamanian Civil Code
does not refer to the reciprocity between the “rights and obligations” of the parties,
but to the major reciprocity of the “parties’ interests” in the context of the
interpretation of ancillary clauses.
240. It must also to be remembered that (i) Article 1140 is a subsidiary provision to all the
other rules of contract interpretation; (ii) the first two paragraphs of the provision are
only applicable when the interpretation refers to accidental or ancillary clauses of the
contract; and (iii) it requires reciprocity of interests.
241. Based on an incorrect reference to the text of Article 1140, Dr. Hoyos states that “the
grater reciprocity between the rights and obligations of the parties” is directly
connected to the concept of “causa” and the nature of the contract. I do not
understand the reason why Dr. Hoyos refers to the concept of “causa” when he
357

See Article 1140 of the Civil Code and its English translation on pdf page 2 of Exhibit R-LA-0180 {RLA-0180/2} and its English translation on pdf page 6 of Exhibit R-LA-0180 {R-LA-0180/6}
358
See paragraph 266 on pdf page 49 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/49}
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analyses the rules of contract interpretation, and specifically Article 1140.359 The
concept of “causa” corresponds to one of the requirements of existence and validity
of a contract and it is not a mechanism of interpretation. In fact, from a technical
viewpoint, Article 1140 is not properly a rule of contract interpretation, since it is
based on the fact that the clause is so obscure that the parties’ intention is not
ascertainable.
242. In this context, and also based on the concept of “causa” and his incorrect
understanding of Article 1140, Dr. Hoyos differentiates between commutative and
aleatory contracts. Further, he refers to public work contracts and administrative work
contracts, and its commutative nature.360 Dr. Hoyos does not explain how this is
relevant to the present dispute and I cannot see how it could be.
243. Notwithstanding the above, I must note two points. First, that when Dr. Hoyos refers
to the commutative nature of public work contracts, he also makes a reference to the
clauses of allocation of risks and exculpatory clauses.361 I will address Dr. Hoyos’
arguments in the section of this Report dedicated to such matters.362 Second, I must
also highlight that when Dr. Hoyos refers to the commutative nature of administrative
contracts, he once again quotes Law 22 as if it was applicable to the ACP. This is not
correct. In effect, and as I have already explained,363 Law 22 does not apply to the
ACP. Therefore, Law 22 is not relevant in the interpretation of the contract entered
into by the ACP.
Mr. Troyano’s Legal Report
244. Mr. Troyano’s analysis of the rules of contract interpretation refers to three main
topics. First, Mr. Troyano refers to the interpretation by the Panamanian courts of
Article 1132 of the Panamanian Civil Code, and specifically the criteria used to
determine, in light of the Article’s text, if a contractual term is “clear” and “leaves no
room for doubts regarding the intention of the contracting parties”.364 Next, Mr.
Troyano refers to the other rules of contract interpretation contained in Articles 1132

359

See paragraphs 267 and 268 on pdf page 49 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/49}
360
See paragraphs 267 and 269 on pdf page 49 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/49}
361
See paragraph 269 on pdf page 49 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/49}
362
See paragraphs 280 to 359 of this Report.
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See paragraph 239 on pdf page 83 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/83}
364
See paragraphs 22 to 27 from pdf page 7 to 8 of the First Legal Opinion of Mr. José Andrés Troyano.
{C-EX-28/7}
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to 1140 of the Civil Code,365 and finally he analyses whether the parties are free to
derogate the application of any of the rules of Articles 1133 to 1140 through a
contract agreement.366
245. Before I comment on those matters, I will briefly refer to the influence of Spanish
doctrine and jurisprudence in Panamanian contract interpretation, addressed by Mr.
Troyano at the beginning of his analysis. As Mr. Troyano states, Articles 1132 to
1140 of the Panamanian Civil Code are equivalent to Articles 1281 to 1289 of the
Spanish Civil Code. Also, Article 1109 of the Panamanian Civil Code,367 which
refers among others, to the principle of good faith, is equivalent to Article 1258 of the
Spanish Civil Code.368
246. In light of this, Mr. Troyano concludes that the Spanish doctrine and jurisprudence is
of great relevance in the interpretation of the Panamanian rules of contract
interpretation, according to Article 9 of the Panamanian Civil Code.369 As I
previously explained,370 Article 9 provides for the literal interpretation of the text of
the law as the main rule for its interpretation. Only when the law contains an obscure
expression, it is possible to search for the spirit or objective of the law, which is
explained in the law itself or in the truthful history of its establishment.
247. In this context, Mr. Troyano makes two statements which require some clarifications.
First, Mr. Troyano explains that as the rules of contract interpretation contained in the
Panamanian Civil Code are an “identical replica” of the rules of contract
interpretation of the Spanish Civil Code, this last Code becomes its historic
predecessor, where the intention and spirit of the Panamanian rules can be found,
since it constitutes the truthful history of its establishment.371
248. Second, Mr. Troyano states that “pursuant to Article 9, we may resort to Spanish case
law and doctrine to interpret Articles 1132 to 1140 of the Civil Code, with regard to
365

See paragraphs 28 to 39 from pdf page 8 to 11 of the First Legal Opinion of Mr. José Andrés Troyano.
{C-EX-28/8}
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See paragraphs 40 to 47 on pdf page 11 to 12 of the First Legal Opinion of Mr. José Andrés Troyano.
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See Article 1109 of the Civil Code on pdf page 110 of Exhibit C-LA-0001 {C-LA-0001/110} and its
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the rules of interpretation of contracts”.372 I agree that, given the influence of the
Spanish Civil Code in the Panamanian Civil Code, Panamanian courts may refer to
foreign doctrine and case law as a tool to help them interpret a specific rule of law of
Panama. Nonetheless, it is important to reiterate that the recourse to similar laws of
other jurisdictions will be necessary only when the Panamanian rule is obscure or
ambiguous. Further, it must be remembered that foreign doctrine and jurisprudence
are not a source of law in the Panamanian legal system.373
249. I will now address Mr. Troyano’s analysis of Article 1132 of the Panamanian Civil
Code. Mr. Troyano’s opinion coincides with Dr. Hoyos’ in this matter. In effect, Mr.
Troyano explains that under Article 1132 of the Civil Code, the intention of the
parties has primacy over the literal terms of the contract,374 and that Panama follows
the subjective theory of contracts. In support of his argument, Mr. Troyano relies on a
ruling from the Panamanian Supreme Court from May 11, 1998,375 which was also
quoted by Dr. Hoyos in his Report, and that I have already commented on when
analyzing Dr. Hoyos’ position on the rules of contract interpretation.376 As explained,
the ruling does not support Dr. Hoyos’ interpretation of Article 1132 and is also
unhelpful to Mr. Troyano’s argument. The decision recognizes that a correct
application of Article 1132 of the Civil Code entails the application of the clear terms
of the contract. Further the ruling recognized that Article 1132 establishes in any
case, a presumption in favor of the literal meaning of the text.
250. Mr. Troyano also relies on Panamanian Scholar Narciso Arellano to support his
argument.377 However, as I have also already explained, Scholar Arellano establishes
that under Article 1132 of the Civil Code, the literal interpretation prevails.378
251. Since I have already explained the correct scope of Article 1132 of the Panamanian
Civil Code, I specifically remit to the previous section of this Report,379 and also to
the sections of my previous Report, in which this topic was addressed.380
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252. After his analysis of Article 1132 of the Panamanian Civil Code, Mr. Troyano
analyses the remaining rules of contract interpretation provided for in Articles 1133
to 1140 of the Civil Code.381 I have already made the clarifications considered
necessary regarding the other rules of interpretation when I addressed Dr. Hoyos’
opinion in this regard. Thus, I will only refer to the comments of Mr. Troyano on this
matter, if they are considered to be incorrect or improper, and if they have not already
been treated previously in my Report when answering Dr. Hoyos’ Report.
253. Mr. Troyano first refers to Article 1133 of the Civil Code, by stating that, according
to this rule, the intention of the parties derives mainly from the parties’ acts that are
contemporaneous and simultaneous to the contract.382 This is an improper reference
to Article 1133 of the Civil Code. Indeed, such provision refers to the “coetaneous
and posterior” acts of the contracting parties and not to the “contemporaneous and
simultaneous” acts. Further, Mr. Troyano explains that such contemporaneous acts,
not only correspond to the acts that where coetaneous and subsequent to the execution
of the contract, but also to the acts that preceded such execution.383 According to Mr.
Troyano, this conclusion is confirmed by several Spanish Scholars.
254. Mr. Troyano seems not to understand the proper meaning of the expression
“coetaneous”. In effect, according to Mr. Troyano, coetaneous acts are not only the
acts that are contemporaneous to the contract, but also the ones that are posterior,
which is not correct. It is clear that the expressions “coetaneous” and “posterior”
refer to two different periods of time. As it is obvious, coetaneous refers to the acts
that are simultaneous or parallel to the execution of the contract, while the posterior
acts refer to those that take place after the contract has been entered into or executed
by the parties.
255. Also, it is important to clarify the correct scope of Article 1133 of the Civil Code, and
its limited application, specifically in relation to the acts of the parties that were prior
to the execution of the contract. Indeed, this provision only comes to play if the terms
of the contract are unclear or ambiguous, as established under Article 1132, and if the
common intention of the Parties that appears contrary to the words of the contract, is
clearly evidenced by their previous conduct. Since in this case there is no ambiguity
in the contractual terms, any reference to the pre-contractual negotiations and
communications of the Parties is unnecessary and irrelevant.
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256. Furthermore, evidence of pre-contractual negotiations is expressly excluded in the
present case under Sub-Clause 1.16 [Entire Agreement], as previously explained.384
257. Mr. Troyano also refers to Article 1135 of the Civil Code. His analysis of this rule of
contract interpretation is generally coincident with the one provided by Dr. Hoyos,
which I have already analyzed previously in this Report.385 Nonetheless, I must note
that Mr. Troyano assigns an incorrect scope to the principle of good faith in the
integration of contracts. Specifically, Mr. Troyano states that “both the good faith
requirement and, above all, the obligations imposed by the mandatory laws, shall
limit in certain cases the meaning and scope of a statement, and adjust its effects to
such mandatory limits”.386
258. Further, he concludes that the objective is not the nullity of a clause, but the
delimitation of the content adjusted to the legal imperatives, that in some cases will
impose a restrictive interpretation of the declaration.387
259. Mr. Troyano’s assertions regarding the principle of good faith are not correct. As
explained,388 under the principle of good faith –and specifically under Article 1109 of
the Civil Code– contracts may be integrated with dispositive rules of law, and not
with mandatory or imperative provisions. In addition, integration will only take place
in cases of contract lacunas and always in accordance to the nature of the contract.
260. Mr. Troyano arrives at this conclusion after quoting Spanish Scholar Díez-Picazo.389
Nevertheless, the quote of this author does not relate to the principle of good faith and
the integration of imperative rules on contracts, but to a completely different matter.
261. In effect, the complete section of Díez-Picazo’s text quoted by Mr. Troyano refers to
Article 1284 of the Spanish Civil Code –equivalent to Article 1135 of the
Panamanian Civil Code– and provides that:390
“In the subject under examination, we have to distinguish
between two different assumptions: the option in a
hermeneutic via between a useful meaning and another one
that is useless, that must be decided in the meaning of
384
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magis valeat quam pereat; the option between two useful
meanings, one maximum and another minimum (celui qui
s´obligue ne veut que le moins), which may not be resolved
in accordance with ideas about the principle of
conservation, but through the other principles and means of
interpretation”.
262. In this text, Díez-Picazo explains the two different scenarios that may exist in relation
to a contract clause that admits different meanings. First, that the clause admits one
useful meaning and one useless meaning, in which case the judge must decide in
favor of the useful meaning of the clause. Second, that the clause admits two useful
meanings –one of greater use and one of minor use–, in which case the issue may not
be resolved in light of the principle of conservation of the contract contained in
Article 1258 of the Spanish Civil Code, and it will be necessary to apply the other
principles and means of interpretation in order to decide which of the two useful
meanings of the ambiguous clause shall prevail. Thus, it is evident that the reference
to scholar Díez-Picazo has no relation to Article 1109 of the Civil Code as Mr.
Troyano intends.
263. Mr. Troyano also refers to Article 1137 of the Civil Code,391 according to which the
words of a contract that may have different meanings will be understood in the
meaning that is more in accordance to the nature and object of the contract. In this
regard, I must note that according to Mr. Troyano, the nature of the contract refers to
the “contract type or statutorily defined cause and the actual purpose sought by the
parties”.392 I find such characterizations to be inaccurate. The nature of a contract
comprises two different aspects, on one hand it makes reference to the nature of the
transaction or the contractual type, and on the other hand it refers to the economical
or practical purpose of the contract. In any case, Mr. Troyano’s reference to this
provision is irrelevant as he fails to explain how Article 1137 would support any of
his arguments or the Claimants’ case.
264. In this case, and as I have already explained,393 the Contract is an administrative and
international contract based upon FIDIC terms and conditions, that contains a very
detailed and technical agreement. As such, the Contract is a sophisticated instrument
391
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entered into by experienced parties, and those characteristics must be taken into
consideration for its analysis and interpretation.
265. Article 1140 of the Panamanian Civil Code is also analyzed in an improper manner
by Mr. Troyano. In effect, Mr. Troyano departs from the text of the provisions and
concludes that when doubts affect the interpretation of “non accidental elements” of
the contract –that is, the principal object of the contract– and “the contract is an
onerous one, the doubt shall be resolved in favor of the greatest reciprocity of the
interests of the parties”.394
266. This conclusion is plainly incorrect. That solution is provided by Article 1140 when
the doubts refer to accidental circumstances of an onerous contract, and not to its
principal object. Article 1140 specifically states in its last part that, when the doubts
refer to the principal object and there is no possibility to know the real intention or
will of the parties, the contract will be null.
267. Mr. Troyano also makes a mistake when he defines the “non-accidental elements” of
a contract, as “those that do not affect the purpose or objective of the contract”.395 In
other words, Mr. Troyano is stating that the principal or essential elements of the
contract are those that do not affect its purpose. That is contradictory and incorrect as
a matter of law. In effect, as Scholar Díez-Picazo explains, the essential elements of a
contract are “those elements absolutely necessary to the validity and efficacy of the
contract”, while the accidental elements of the contract are “those that are not
necessary to the validity and efficacy of the contract, nor are they ordinarily
submitted in the contract type, but which the parties can addition to the contract if
they declare it according to their interests or convenience”.396
268. Thus, it is not accurate to state that Article 1140 of the Civil Code “establishes that
onerous contracts shall be construed to achieve the greatest equivalence between the
obligations of the parties”, 397 as Mr. Troyano does. The doubts shall be resolved in
favor of a greater reciprocity of the parties’ interests in onerous contracts, only if the
doubts refer to accidental circumstances of the contract, and if it was impossible to
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resolve those doubts through the other rules of interpretation established from Article
1133 to Article 1139 of the Civil Code.
269. After his analysis of the rules of contract interpretation contained in Articles 1133 to
1140 of the Panamanian Civil Code, Mr. Troyano references once again good faith as
a “fundamental principle of interpretation and integration of contracts”.398 His
opinion coincides with Dr. Hoyos’ in this matter, which I have already addressed, so I
specifically remit to my previous explanations.399
270. Lastly in this regard, Mr. Troyano explains that according to Article 90 of the
Regulation,400 the interpretation of contracts entered into by ACP, must be governed
by the principle of equity. According to Mr. Troyano this principle “requires
adjusting the general nature or the rigidity of the law to the actual circumstances of a
case, in such a way that the result conforms to good faith”.401 Mr. Troyano does not
provide any authority or reference in support of his statement, but is clear that he
makes Article 90 equivalent with the interpretation in good faith.
271. Nevertheless, this is not the true meaning or effect of the principle of equity
contained in Article 90 of the Regulation. The parties’ relation is first governed by
the principle of pacta sunt servanda, contained in the first paragraph of Article 90 of
the Regulation, and therefore the provisions freely agreed by the parties are binding
and take precedence when it comes to determine their obligations under the contract.
Additionally, Mr. Troyano’s reference to a “requirement” to adjust the contract
seems to confuse the applicability of the principle of equity with a consideration of
the interpretation process of equity in the relationship with contractors. There is no
obligation of equity, which imposes on the ACP a duty to adjust certain contract
clauses. Rather, equity is one (but only one) of the parameters to be considered in the
process of interpretation, together with the fundamental objective of the functions of
the ACP, as established in Article 90 of the Regulation.402
272. The final issue that Mr. Troyano addresses regarding the rules of contract
interpretation under Panamanian law is whether the contracting parties are free or not
398
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400
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77

José Andrés Troyano. {C-EX{C-LA-0021/99} and its English
José Andrés Troyano. {C-EX{C-LA-0021/99} and its English

Case 1:20-cv-24867-RNS Document 67-21 Entered on FLSD Docket 10/21/2021 Page 79 of
191
DEL MORAL III

to agree on the exclusion of the rules of interpretation contained in Articles 1133 to
1140, for the interpretation of a specific contract.
273. As I have already explained,403 in light of the principle of private autonomy, parties
are free to reach agreements regarding the applicability of the rules of contract
interpretation contained in the Civil Code, and specifically, they are free to exclude
the application of the rules of Articles 1133 to 1140 in the interpretation of the
contract they have entered into. Consequently the rules of contract interpretation are
not rules of public policy, as Mr. Troyano incorrectly states in his Report.404
274. In this context, Mr. Troyano explains that the rules of contract interpretation are
directed to judges, for whom their application is mandatory. Further he concludes that
it would not be very rational that parties banned the judge from fulfilling their
functions.405 I agree that the rules of contract interpretation are mandatory for the
judge, as I have explained before. Nevertheless, the parties’ right to limit or change
the rules of contract interpretation does not diminish or restrict the judges’
interpretative labor. Thus, if the judge is presented with a contract in which the
parties have excluded the application of certain rules of contract interpretation, the
judge shall respect the parties’ agreement, and interpret the contract applying the
other rules that were not excluded by the parties. The only limitation to the parties’
agreement in this regard, is that they may not exclude the search of the parties’ intent
as an interpretation rule where there is obscurity or ambiguity in the contract
provisions, as has already been explained.406
275. In his attempt to limit the parties’ freedom to reach agreements regarding the rules of
contract interpretation of Articles 1133 to 1140 of the Civil Code, Mr. Troyano refers
to Article 1106 of the Civil Code407 and the restrictions it imposes on the principle of
freedom of contract, which are the law, morals and public order. Far from supporting
Mr. Troyano’s theory, Article 1106 in fact confirms that the parties’ agreements
regarding the rules of contract interpretation are valid. In effect, neither the law,
morals or public order are infringed when the parties decide to agree on certain rules
403
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of interpretation for their contracts and limit some of the rules contained in Articles
1133 to 1140 of the Civil Code.408
276. Mr. Troyano also states that Article 1109 of the Civil Code “limits the interpretation
of express covenants to results that are in line with good faith, custom, and the
law”.409 Mr. Troyano is plainly wrong. I have already referred to Article 1109 and its
correct interpretation in previous sections of my Report,410 so I will not address this
issue here again.
277. Further, Mr. Troyano references once again Article 1133 of the Civil Code and
concludes that parties’ agreements to limit or exclude their previous acts, with the
purpose of eliminating the means available in the law to unravel the parties’ intention,
are not valid since they are contrary to the cardinal principle of the interpretation of
contracts under Panamanian law, which is the search for the parties’ mutual intent.
This argument has also been answered previously in this Report, so I expressly refer
to the sections where the correct scope and interpretation of Article 1133 of the Civil
Code were explained.411
278. Another of Mr. Troyano’ arguments to reject the exclusion of some rules of contract
interpretation through the parties’ agreements is that under Panamanian law it is
forbidden to renounce in advance to the means of evidence. As previously
explained,412 the exclusion of the rules of contract interpretation of Articles 1133 to
1140 is not equivalent to the exclusion of the means of evidence. Thus, this argument
does not support Mr. Troyano’s theory.
279. Finally, Mr. Troyano concludes that parties may not derogate through an agreement
Article 1133 of the Civil Code. This issue has also been addressed previously in this
Report,413 consequently, I will refer to that section for response.
Distribution of responsibility, risks and limitations of liability under Panamanian law
280. In my previous Report,414 I made a detailed explanation of the matter of distribution
of risks and limitations of liability under Panamanian law. In that report, I explained

408
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the difference between three types of contractual provisions: clauses that allocate
responsibility between the parties, clauses that allocate risk between the parties and
clauses that limit liability.415 In order to determine the effects of those different
clauses, I also clarified two basic concepts of the classic theory of obligations: debt
and liability.416
281. I further explained that under both the Spanish and the Panamanian Civil Codes, the
contracting parties are fully entitled to include clauses that allocate responsibility or
risks between them, as they are to agree on clauses that limit one or both parties’
liability, pursuant to Article 1106 of the Panamanian Code,417 identical to Article
1255 of the Spanish Code. I also added that, as Article 990 of the Panamanian Code
expressly allows for agreed allocations of risks even in cases of unforeseeable or
inevitable risks (force majeure), a fortiori, the parties are entitled to freely allocate
other risks.418
282. Regarding the limits of these clauses, I explained that clauses allocating risks find
their limits in dolo as a vice of consent, under the test of annulment.419 In turn,
clauses that limit liability of one party are limited by Article 987 and 34-C of the
Panamanian Civil Code,420 that is, in cases of intentional and/or grossly negligent
breaches.421
283. In the same line, I have already clarified that there is nothing in the ACP’s legal
framework that could prevent it from including these type of clauses (either allocating
responsibility, risk or limiting liability) in contracts it enters into.422 Article 56 of Law
19 and Article 6D of the Regulation, grant a wide freedom of contract to the ACP and
therefore allow it to establish clauses of allocation of risks.
414
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284. As can be read in my previous Report,423 I addressed the limitations to which clauses
of limitation of liability would be subject according to Dr. Hoyos’ opinion. Further, I
addressed the rest of Dr. Hoyos’ arguments, for which he relied on Law 22,424 the
doctrine of actos propios,425 the principle of strict legality and deviation of power,426
the contra proferentem rule of contract interpretation,427 the alleged prohibition of
"blank waivers"428 and Article 134(4) of the Regulation.429 I also made reference to
Colombian and French administrative doctrine and case law to reinforce the validity
of clauses limiting liability in State contracts.430 Lastly, I analyzed the effect and
validity of Sub-clauses 1.16 (Entire Agreement), 4.10.3, 4.12.2, 4.12.6, 5.1 and 17.6
of the Contract.431
285. I note that the matter of distribution of risks and limitation of liability is dealt with by
Dr. Hoyos’ last Report432 and by the two new legal experts: Dr. Antonio-Manuel
Morales Moreno433 and Mr. José Andrés Troyano Peña.434 For ease of understanding,
I will first address Dr. Hoyos’ last Report and then Dr. Morales’ Report, to end with
Mr. Troyano’s Report.
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Dr. Hoyos’ Legal Report
286. Dr. Hoyos’ Report begins by stating that he aims to “provide some clarifications”435
on the analysis contained in my previous Report, that I have just summarized.
However, Dr. Hoyos does the exact opposite of that, mixing legal concepts in order to
arrive to his conclusion.
287. The difference between clauses of allocation of risks and clauses of limitation of
liability is not related to the “type of risk” as Dr. Hoyos thinks, but to their legal
effects. As I have explained,436 the difference between these two types of contractual
provisions is that clauses allocating risks or responsibility are related to the debt itself
(the obligation), while clauses of limitation of liability are related to the debtors
eventual -and uncertain- liability.
288. Dr. Hoyos then rejects my reliance on Article 990 of the Panamanian Civil Code,
regarding the transfer of unforeseeable or inevitable risks (force majeure), stating that
I used “the analogy of the transfer of risk of unforeseability (sic)”.437 This is
incorrect. Contrary to what Dr. Hoyos states, my reliance on Article 990 of the
Panamanian Civil Code is not based on the use of an analogy, but in an a fortriori
argument: if Article 990 (a dispositive legal rule) allows the parties to transfer
unforeseeable risks from the creditor to the debtor, that means that they are
necessarily entitled to transfer foreseeable risks. This is nothing but an application of
the adagio qui potest plus, potest minus, highly recognized in civil law countries.
Further, as I have mentioned,438 such rule is confirmed by Spanish doctrine and by
Article 1106 of the Panamanian Civil Code, which establishes freedom of contract.439
289. Secondly, I note that, with respect to the applicability of Article 990 to the case, Dr.
Hoyos makes a distinction between risks related to a “state of things” and risks
related to an “external event or circumstance”.440 Particularly, in Dr. Hoyos’ opinion,
Article 990 would apply only to cases in which the risk consists in a circumstance
that is “external to the parties and in any case not attributable to the conduct of the
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part (creditor) seeking to transfer it”441 which would not be the Claimant’s and the
ACP’s case.
290. This conclusion is clearly wrong: the risks that the ACP and the Claimants allocated
between them in Sub-clauses 4.10.2, 4.10.3, 4.12.2, 4.20 and 5.1 of the Contract
consist precisely in events that are not attributable to the conduct of the ACP, and in
such way, are external to the parties. As I have explained,442 if the parties of a
contract agree on allocating a risk that is attributable to the party that transfers it, that
provision could be declared null and void if it was introduced through dolo as a vice
of consent.
291. Notably, I note that Dr. Hoyos agrees with me when he states that “the basis of and
limitations imposed to the allocation of risks and exclusions of liability clauses rests
on the freedom of contract, which allows the parties to establish the terms that they
deem convenient, as long as they are not against imperative law, the moral and
public policy (Article 1106)”.443 However, Dr. Hoyos insists on his previous
argument,444 relying on Article 1106 and 1109 of the Panamanian Civil Code to assert
that clauses of allocation of risks and exclusions of liability “cannot exclude the
public entity’s statutory duties and the obligation to act in good faith (as these are
imperative rules)”.445
292. I have already addressed Dr. Hoyos’ argument, emphasizing that he has not been able
to point out to a single provision of Panamanian law, morality or public order which
bans the ACP from allocation risks or limiting its responsibility. On the contrary, the
ACP acted completely within the limits of its freedom of contract.446
293. As in his previous Report,447 Dr. Hoyos insists on discussing the “restrictions to the
waiver of rights and disclaimer of warranties, as well as non-reliance clauses”,448 by
merely relying on the arguments presented in his previous Report. I have already
addressed those arguments, noting that the Panamanian Supreme Court decision on
which Dr. Hoyos bases his assertions is not applicable to the case, because it deals
441
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with an advance waiver of the right to access to justice.449 In his last Report, Dr.
Hoyos does not add anything new to his position.
294. Dr. Hoyos’ also disagrees with me in when addressing an elemental civil law
distinction: between debt (schuld) and liability (haftung). Dr. Hoyos presents a
completely inaccurate understanding of those basic concepts.
295. First, Dr. Hoyos states that “Schuld refers to obligations of performance (prestación)
which consist in an obligation to do or not to do or to give”.450 I agree with this
statement, that adds nothing to the analysis. However, after such assertion, he further
alleges that this traditional distinction “is not helpful to understand the limitations on
the enforceability of clauses excluding liability.451 I notice that Dr. Hoyos simply
ignores my explanation, because I clearly stated that clauses allocating risks are
related to the first element (debt or Schuld) and clauses of limitation of liability are
related to the second concept (liability or Haftung).452
296. Dr. Hoyos simply states that this distinction is “rather superficial and not consistent
with the legal analysis generally made by the civilian doctrine”453 and that “warranty
(or exclusions of warranty) is construed by analogy to the latent defect provisions of
the sales contract”.454 I strongly disagree with Dr. Hoyos’ conclusions on this matter.
297. First, the fundamental distinction between debt and liability could not be more
relevant, given that we are precisely discussing contractual clauses that deal with
those two different spheres. In that sense, this assertion is demonstrative of Dr.
Hoyos’ frequently erroneous approach to legal problems. Determining whether a
certain clause causes has effects in the sphere of debt or liability is the first step to
properly analyze validity and enforceability.
298. On the other hand, regarding the analogy with latent defect provisions, it is worth
mentioning that Spanish scholar José Gual, on whom Dr. Hoyos relies, cites the case
“when the sales contract limits the liability for latent defects or deficiencies”455
precisely as an example and does not refer to such rules as applicable to any clauses
449
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of allocation of risk or limitation of liability. However, Gual’s analysis is entirely
focused on the limits of the validity of these clauses and that is not the legal problem
in the case at hand.
299. I also note that Dr. Hoyos quotes José Gual’s argument that clauses of allocation of
risks or clauses of limitation of liability that violate imperative rules or public order
“will be invalid”456. Two comments are necessary: first, that Dr. Hoyos’ fails to
explain which imperative rule or public order norm would have been breached in the
case. Second, that Dr. Hoyos seems to be equating a civil liability case, as the one
presented by the Claimants, with a nullity case. The Claimants have not requested
that the relevant clauses to be declared null and void.
300. The Claimants do not claim nullity, not only because the clauses are not invalid as a
matter of Panamanian law, but because, in any case, such allegation would not be
admissible, pursuant to the general principle of nemo auditor propriam turptudinem
allegans. According to that principle, consecrated by Articles 1156 and 1157 of the
Panamanian Civil Code,457 no one can be heard to invoke his own turpitude. This
principle makes unfruitful any allegation regarding the validity of contractual clauses
that were completely studied and accepted by the Claimants in order to enter into the
Contract unlikely to succeed.
301. Later, Dr. Hoyos tries to question the French administrative case law that I presented
in my previous Report458 arguing that I have failed to demonstrate that the ACP is
entitled to rely in the exculpatory clauses.459 However, at the same time, Dr. Hoyos
recognizes that limitation of liability clauses can be valid in State contracts.460 His
questioning is based on the circumstance that exculpatory clauses would only be valid
when they have been precisely stipulated by the parties, demonstrating a clear and
unequivocal intent to exclude or limit one part’s liability. I fail to see how such is not
the case. The relevant clauses seem clear and unequivocal to me.
302. The case law quoted by Dr. Hoyos referred to the validity of exculpatory clauses, is
irrelevant for this analysis.461 As I have already explained, exculpatory clauses are
456
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fully valid and enforceable under Panamanian law. Further, the reliance of Dr. Hoyos
on the doctrine of Scholar Terneyre is not helpful to his position.462 Indeed, the author
argues that the judge may only accept the legality of clauses that limit liability
“subject to the condition that they represent the clear and express will of the
parties”463 and Dr. Hoyos has been unable to explain how such requirement is not
met in the present case.
303. Finally, Dr. Hoyos states that “the transfer of deficient information is limited by the
actual or constructive knowledge that the party transferring the information and also
by good faith which imposes a sanction to the party that causes a legitimate
reliance”.464 An expert party –as the Claimants are- cannot “legitimately rely” on any
information provided by the ACP, when at the same time, the Contract contains
clauses that precisely deny the possibility to rely on such information, explaining
which information was guaranteed and which was not. In my view, it is not
acceptable for an expert party to bring a claim relying on supposedly deficient
information, knowing that his co-contractor did not assure the accuracy of such
information. This will be a clear violation of good faith and the venire contra factum
proprium rule.
Dr. Morales’ Legal Report
304. The Claimants have presented a new Report, prepared by a Spanish scholar, Dr.
Antonio Morales Moreno which also deals with clauses of allocation of risks and
limitations of liability in in his “Question C”.465
305. Dr. Morales is a Spanish scholar, with no background in Panamanian law, who
derives all of his conclusions exclusively from Spanish law. He first analyzes the
legal nature and function of those clauses.466 Then, he focuses on the Spanish rules of
contract interpretation.467 Further, he makes some considerations regarding Entire
Agreement and Non reliance clauses.468 Lastly, he addresses the validity/efficacy of
462
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clauses of limitation of liability.469 As I have explained, none of those sections
contains any reference to Panamanian law, which is the applicable law in this
arbitration. Accordingly, except for some reference and analogy purposes, Dr.
Morales’ report is of limited applicability. Accordingly, I will address some of the
points raised by him, but I do not believe that the doctrine and jurisprudence on
which he relies or the opinions he gives which are exclusively based in Spanish law,
are relevant or must be considered.
306. Regarding the legal nature of clauses of allocation of risks and limitation of liability,
Dr. Morales identifies clauses 1.16 and 5.1 of the Contract as “the relevant
clauses”.470 He further states as characteristics of these clauses that they are: “nonnegotiated clauses (…) drafted and included by the owner of the works”; “broadly
generic” in terms of their content; and that they “their reciprocity (…) is merely
nominal”.471
307. I do not agree with Dr. Morales’ characterization of these clauses. In fact, his analysis
is rather simplistic and does not take into consideration the sophisticated character of
the parties, i.e. the Claimants and the ACP, nor the meticulous and exhaustive tender
process, which allowed the Claimants to obtain detailed information about the terms
of the Contract. Such considerations make it impossible to categorize these clauses as
“non-negotiated” and to conclude that such alleged characteristic would restrict “the
enforceability of such clauses”.472 The same consideration applies to Dr. Morales’
mischaracterization of the clauses as “broadly generic”. I also here refer to my
previous arguments regarding the alleged duty to inform, and how the ACP was
indeed precise in the determination of the relevant information.473
308. In addition to the clarity of the Contract, Dr. Morales’ assertions do not consider that
the Contractor and the rest of the participants had time to process all the information
that was provided by the ACP and to freely decide whether to tender or not.
Furthermore, Article 61 of the Regulation confirms that when entering into a contract,
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the contractor accepts all the terms and conditions of the RFP process. Such provision
reads:474
“The submission of tenders by participants to the tendering
process shall be equivalent to the acceptance, without
reservation or conditions, of the documents, terms and
conditions of the tender.”
309. Further, the “merely nominal” reciprocity that Dr. Morales finds in clauses 1.16 and
5.1 of the Contract475 is a mere personal statement, without any support or
explanation. There is no such thing as a “reciprocity” requirement for the validity of
contractual clauses, which are perfectly valid and enforceable regardless of whether
they are applicable to both contracting parties or only to one. Obviously, this will
depend on the position of the Parties to the Contract. Dr. Morales seems to ignore that
the Contract is a design-build lump sum contract, where the ACP is the owner and
GUPC is the contractor.
310. Dr. Morales continues his analysis recognizing that clauses of exemption of liability
are allowed under Spanish law.476 However, he makes reference to supposed limits
for their application, without any support in relevant doctrine or jurisprudence.
311. After making those generic assertions, Dr. Morales continues analyzing the Spanish
rules of contract interpretation in relation to Sub clauses 1.16 and 5.1 of the Contract.
In particular, he makes reference to a restrictive interpretation of waiver acts, the
applicability of the contra proferentem rule and contractual balance as criteria for
interpreting such clauses.477
312. Dr. Morales’ support for his argument that waiver acts shall be restrictively
interpreted478 is Article 6.2 of the Spanish Civil Code. Such provisions reads:479

474

See Article 61 of the Regulation and its English translation on pdf page 88 of Exhibit C-LA-0021 {C-LA0021/88} and pdf page 26 of Exhibit R-LA-0112. {R-LA-0112/26}
475
See paragraph 93 on pdf page 32 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/32}
476
See paragraph 94 on pdf page 32 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/32}
477
See paragraph 97 on pdf page 33 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/33}
478
See paragraph 98 on pdf page 33 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/33}
479
See Article 6.2 of the Spanish Civil Code and its English translation on pdf page 3 of Morales Moreno(I)80. {C-EX-22.80}
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“2. The voluntary exclusion of applicable law and the
waiver of any rights acknowledged therein shall only be
valid when they do not contradict the public interest or
public policy or cause a detriment to third parties.”
313. I would like to first highlight that the Panamanian Civil Code contains no similar
rule, which renders Dr. Morales’ analysis irrelevant. Additionally, the provision cited
by Dr. Morales does not establish in any manner a restrictive interpretation of waiver
acts. In fact, the provision deals with the validity of such acts, clearly establishing as a
limitation public interest, public policy and the rights of third parties.
314. Dr. Morales further relies on a Latin dictionary480 to extract an alleged principle
denominated “non extenditur ad id quod sibi competere renuntians ignorabat”, by
virtue of which the resignation contained in the waiver act would not extend to what
the resigning party ignores.481 In my view, such a principle is irrelevant to the case,
considering that the waiver contained in Sub clause 5.1 leaves no doubts regarding
both parties’ plain knowledge of its content, what it included and what such did not
include. Additionally, Dr. Morales fails to support this alleged principle using
relevant doctrine or judicial decisions that discuss its legal consequences, which
would be necessary to discuss its applicability under Panamanian law.
315. Lastly, Dr. Morales relies on two Spanish Supreme Tribunal decisions regarding the
interpretation of waiver acts. The first of them states that “a waiver must be clear and
definite and interpreted in a restrictive manner”.482 I fail to see how the specific
provisions of the Contract do not meet this standard. In any case, such decision dealt
with a waiver that was contained in a document of which the party was not aware,
which is not the case of the Claimants. In fact, the Supreme Tribunal declared:483
“Thus, the Court holds that ‘it cannot be said that they
effectively knew about their waiver in connection with the
area considered privately owned because the deed had not
been registered and, therefore, the publicity requirement
had not been met, and it had not been informed neither

480

See Castejón, Alphabeticum juridicum, Lyon, 1730, p. 253 at Morales Moreno(I)-81. {C-EX-22.81}
See paragraph 98 on pdf page 33 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/33}
482
See Judgment of the Supreme Tribunal of Spain of May 23, 2003 and its English translation on pdf page 1
of Morales Moreno(I)-63.{C-EX-22.63}
483
See Judgment of the Supreme Tribunal of Spain of May 23, 2003 and its English translation on pdf page 1
of Morales Moreno(I)-63. {C-EX-22.63}
481
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privately nor publicly to the purchasers’.” (Emphasis
added)
316. The second decision does not even contain the phrase that Dr. Morales quotes,484 so I
do not understand its relevance in the present case.
317. In regard to Dr. Morales’ second argument, concerning the contra proferentem rule of
contract interpretation, and before entering to the details of the rules of interpretation
quoted by Dr. Morales, I would like to remind the Tribunal that, as I have explained
in detail in this Report, the main rule of interpretation is contained in Article 1132 of
the Panamanian Civil Code, pursuant to which the literal terms of the clause must
prevail when they are clear. I see no obscurity in the relevant provisions.
Accordingly, I do not agree with Dr. Morales that it is necessary to resort to the other
rules of contract interpretation. For this purpose, I fully rely in the analysis provided
in both my previous Report,485 and in this Report.486
318. In any case, I fully agree with Dr. Morales on the applicability requirements of the
contra proferentem rule: unilateral drafting of the clause and obscurity of the
clause.487 Those requirements are clearly established in Article 1139 of the
Panamanian Civil Code.488
319. However, according to Dr. Morales’ Report, the obscurity requirement has been
understood in a flexible manner when applying the contra proferentem rule.489 For
this statement, he relies on Spanish scholar Carrasco Perera.490 I find rather surprising
that Dr. Morales quotes Prof. Carrasco to support his argument, considering that in
his text, the author warns about an abusive use of the “obscurity” argument:491

484

See Judgment of the Supreme Tribunal of Spain of October 15, 2010 and its English translation at Morales
Moreno(I)-64. {C-EX-22.64}
485
See paragraphs 217 to 219 on pdf page 74 of the Second Legal Opinion of Prof. Octavio Del Moral. {REX-5/74}
486
See paragraphs 170 to 197 of this Report.
487
See paragraph 102 on pdf page 33 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/33}
488
See Article 1139 of the Civil Code on pdf page 2 of Exhibit R-LA-0180 {R-LA-0180/2} and its English
translation on pdf page 6 of Exhibit R-LA-0180. {R-LA-0180/6}
489
See paragraph 104 on pdf page 33 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/33}
490
See paragraph 104 on pdf page 33 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/33}
491
See Carrasco Perera, Derecho de Contratos, 2017, p. 444 and its English translation on pdf page 3 of
Morales Moreno(I)-62. {C-EX-22.62/3}

90

Case 1:20-cv-24867-RNS Document 67-21 Entered on FLSD Docket 10/21/2021 Page 92 of
191
DEL MORAL III

“Clear limitations have to be established in this respect,
lest this rule become a tool for universally redefining
contracts. A clause is not obscure solely because it favors
the party that has introduced it or because it runs counter
to the interests of the party who [adheres to the
contract]”492 (emphasis added)
320. In fact, Dr. Morales provides an incomplete translation of that paragraph, which
continues as follows:493
“Article 1288 does not have the function of rebalancing
the contract when the asymmetry of the negotiating power
of the parties has caused an imbalanced outcome. In other
words, the process of transforming a clause to being
obscure when it is not, simply to allow its subsequent
interpretation against the beneficiary, is illegitimate”
(emphasis added)
321. As it is clear, the same author quoted by Dr. Morales confirms the limited
applicability of the contra proferentem rule. It is my opinion that the Spanish
jurisprudence quoted by Dr. Morales494 should be considered within the legal limits
of Article 1288 of the Spanish Civil Code –Article 1139 of the Panamanian Civil
Code-, and the limits of the term “obscurity” as warned by Prof. Carrasco Perera.
322. Finally, regarding the contra proferentem rule, Dr. Morales again quotes Prof.
Carrasco Perera to assert that “[t]he rule in Article 1288 is especially useful for courts
to control non-negotiated disclaimer clauses”.495 This shows that the real intention
behind Dr. Morales’ arguments –and the Claimant’s arguments– seems to be to
subject Sub clauses 1.16 and 5.1 of the Contract to judicial review. This is improper
under Panamanian Law, especially considering the clear terms of Article 1139 of the
Panamanian Civil Code, and pursuant to the general principle of pacta sunt servanda.

492

Dr. Morales presents an incorrect translation of the phrase “de quien se adhiere al contrato” as “of the
party who invokes the rule”.
493
See Carrasco Perera, Ángel. Derecho de Contratos, Thomson Reuters – Aranzadi, Cizur Menor Navarra,
2a Ed. 2017, p. 445 and its English translation on pdf page 22 of Exhibit R-LA-0166. {R-LA-0166/22}
494
See paragraphs 104 and 106 to 107 from pdf page 33 to 34 of the First Legal Opinion of Dr. AntonioManuel Morales. {C-EX-22/33}
495
See paragraph 109 on pdf page 34 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/34}
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323. Moreover, under Article 59 of the Regulation, “all of the interested parties in a
contractor selection process may make observations to the invitation for bids with the
purpose of clarifying its formal or basic content”.496 Thus, it is simply not reasonable
to characterize Sub clauses 1.16 and 5.1 of the Contract as “non-negotiated”.
324. Dr. Morales further erects the reciprocity of interests as a guideline for the
interpretation of onerous contracts497 pursuant to Articles 1258, 1286 and 1289 of the
Spanish Civil Code, which correspond to Panamanian Civil Code’s Articles 1109,
1137 and 1140.
325. I note that, again, the requirement of obscurity is simply disregarded by Dr. Morales.
Both the Panamanian and Spanish Civil Codes consider the reciprocity of interests in
onerous contracts only when the rules of contract interpretation are not useful to solve
the doubts as to the meaning of certain clause. In fact, those provisions begin with the
following phrase: “When it is absolutely impossible to resolve doubts by rules
established in the preceding articles, and such doubts fall on accidental
circumstances in the contract (…)”.
326. Thus, the reciprocity of interest cannot be generically considered as a “guideline”498,
but rather shall be used as a suppletory rule when the rest of them were not useful to
find the contractual provision’s meaning, which at the same time demands that the
clause is objectively obscure. I find that Dr. Morales’ has failed to demonstrate such
objective obscurity.
327. The third section of Dr. Morales’ Report499 is related to what he denominates merger
clauses (Entire Agreement clause) and non-reliance clauses. He starts by stating that
“[u]nder Spanish law, merger clauses cannot be enforced to a contracting party from
the rights granted by mandatory rules. Mandatory rules include those derived from
the principle of good faith”. 500

496

See Article 59 of the Regulation on pdf page 88 of Exhibit C-LA-0021 {C-LA-0021/88} and its English
translation on pdf page 25 of Exhibit R-LA-0112. {R-LA-0112/25}
497
See paragraphs 111 to 114 from pdf page 34 to 35 of the First Legal Opinion of Dr. Antonio-Manuel
Morales. {C-EX-22/34}
498
See paragraph 111 on pdf page 34 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/34}
499
See paragraphs 115 to 125 from pdf page 35 to 36 of the First Legal Opinion of Dr. Antonio-Manuel
Morales. {C-EX-22/35}
500
See paragraph 116 to 125 from pdf page 35 to 36 of the First Legal Opinion of Dr. Antonio-Manuel
Morales. {C-EX-22/35}
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328. I have thoroughly explained501 that imperative rules are not integrated to contracts
pursuant to Article 1109, because in fact, imperative rules act as a limit to freedom of
contract. In turn, rules that apply to every contract by means of the principle of good
faith are dispositive rules.
329. In any case, I have already explained the correct scope of application of the Entire
Agreement clause contained in the Contract, pursuant to the relevant rules.502 I have
also explained in which cases it will be possible for the judge to consider the conduct
of the parties prior to the celebration of the Contract at the time of interpretation.503 I
fully rely on that explanation.
330. Further, in my view, Dr. Morales’ reliance on Prof. Carrasco Perera’s opinion504 and
to a decision of the Spanish Supreme Tribunal,505 is of limited help, as both sources
deal with a legitimate reliance that has been created by one of the parties. That is not
applicable to the case here, where both contracting parties are highly sophisticated
and expressly agreed that they would not rely on Volume VI documents. As I have
explained,506 no legitimate reliance may arise in that case. In any case, the supposed
doctrine was not presented as a Legal Exhibit, so I am unable to further comment on
it.
331. Lastly, Dr. Morales addresses the non-reliance clause contained in Sub-clause 1.16.507
Relying again on Prof. Carrasco Perera, he asserts that such clauses can have two
different meanings: a simple declaration of a factual situation or a manifestation of
intent –accepting the risk that the manifestation of will is incorrect–.508 Dr. Morales
wrongly asserts that Sub-clause 1.16 of the Contract has the first meaning, simply
stating that the rules of interpretation do not allow for the clause to manifest an intent
to assume a risk of lack of information.

501

See paragraph 139 to 141 of this Report.
See paragraph 198 to 219 of this Report.
503
See paragraph 200 of this Report.
504
See paragraphs 117 on pdf page 35 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/35}
505
See paragraphs 119 on pdf page 35 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/35}
506
See paragraphs 317 to 323 on pdf page 107 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/107}
507
See paragraphs 121 to 125 on pdf page 36 of the First Legal Opinion of Dr. Antonio-Manuel Morales.
{C-EX-22/35}
508
See paragraph 123 on pdf page 26 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/35}
502
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332. I do not share Dr. Morales’ conclusion. Sub-clause 1.16 is very clear in stating that
the parties waive the right to bring an action in respect to any representation. Such
manifests a clear intent to accept a risk and excluding the liability of the other party.
333. As I explained in my previous Report the only limitation for the enforceability of
clauses allocating risk is dolo as a vice of consent.509 I note that Prof. Carrasco Perera
–quoted by Dr. Morales– agrees with that conclusion in the following terms:510
“This clause can be interpreted in one of two ways: as a
mandatory declaration entailing a waiver of certain
remedies under contract law which would otherwise be
available to the waiving party, or as a mere statement of
fact. In the first case, the fact that the declaration is false
would not allow the applicable party to ignore it. When
they amount to mandatory declarations, these clauses
may only be challenged if they can be proved to have been
agreed to as the result of a contractual error or the willful
malice of the other party”. (emphasis added)
334. In its last section, Dr. Morales’ Report analyzes what he considers limits regarding
the “enforceability/validity” of clauses of exoneration of liability.511 Before entering
into the details, I must note that this entire section is based exclusively on Dr.
Morales’ opinion and is not supported by any legal authority.
335. That being said, it is also notable that from the very beginning of this section, Dr.
Morales confuses two basic legal concepts: the validity of a clause (related to the
legality of its content) and the level of diligence demanded of the debtor (related to
liability in case of breach). In Dr. Morales’ words:512
“Together with the traditional causes of unenforceability of
the clauses (dolo, gross negligence), which are still present
in the Spanish CC as a result of the influence of Roman law,
Spanish law holds currently, a more flexible instrument to
509

See paragraph 204 on pdf page 67 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/67}
510
See Carrasco Perera, Derecho de Contratos, 2017, p. 429 and its English translation on pdf page 2 of
Morales Moreno(I)-62. {C-EX-22.62/2}
511
See paragraphs 126 to 140 from pdf page 36 to 37 of the First Legal Opinion of Dr. Antonio-Manuel
Morales. {C-EX-22/36}
512
See paragraph 127 on pdf page 37 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/37}
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limit the enforceability of the clauses that I consider in this
report. It is the principle of good faith and the demands
imposed by such principle in contracting”. (emphasis
added)
336. Dr. Morales is completely wrong. He indistinctly talks about enforceability when
dealing with validity and liability.
337. As I previously clarified,513 dolo (together with error, violence and intimidation)
affects the validity of a clause. Such is expressly recognized in Articles 1261.1 and
1265 of the Spanish Civil Code,514 which have their equivalent in Articles 1112.1 and
1116 of the Panamanian Code.515
338. In turn, a debtor’s contractual breach incurred with negligence, gross negligence or
dolo, gives rise to its liability. The same is the situation in a breach of the duty of
good faith. Thus, Dr. Morales’ mention of the principle of good faith516 is incorrect,
because that principle is not related to the validity of certain clause, but to the
debtor’s standard of conduct.
339. Dr. Morales continues his analysis again confusing the legal nature of the rules that
good faith integrates to the contract. He asserts that good faith “is the origin of
certain mandatory rules which exclude or limits the enforceability of disclaimers”.517
I have already explained that such notion of good faith is a misconception, because
rules that integrate contracts are of a dispositive nature, while imperative rules limit
the parties’ freedom of contract.518
340. I note that Dr. Morales has a very peculiar point of view on this subject. He states that
“the principle of good faith further prevents a clause from being enforced (…)
without the need to declare the clause null and void altogether”.519 This has no
support under Spanish Law, nor under Panamanian Law nor any other civil law that I
513

See paragraph 282 of this Report.
See Articles 1261.1 and 1265 of the Spanish Civil Code on pdf page 191 of Exhibit R-LA-0196 {R-LA0196/191} and their English translation on pdf page 284 of Exhibit R-LA-0196. {R-LA-0284/196}
515
See Articles 1112.1 and 1116 of the Civil Code on pdf page 2 of Exhibit R-LA-0180 {R-LA-0180/2} and
their English translation on pdf page 6 of Exhibit R-LA-0180. {R-LA-0180/6}
516
See paragraph 127 on pdf page 37 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/37}
517
See paragraph 128 on pdf page 37 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/37}
518
See paragraphs 139 to 141 of this Report.
519
See paragraph 129 on pdf page 37 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/37}
514
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am familiar with, and constitutes a breach of the principle of pacta sunt servanda.
Article 1278 of the Spanish Civil Code (and similarly Article 1129 of the Panamanian
Civil Code) provides:520
“Contracts shall be binding, whatever the form under
which they have been entered into, provided that they meet
the essential conditions for their validity.” (emphasis
added)
341. Thus, clauses of exoneration of liability that meet the essential conditions for their
validity are always completely and legitimately binding. In fact, preventing a party
from utilizing a valid clause would contravene the rule of pacta sunt servanda.
342. Lastly, Dr. Morales extracts three “applications” of the principle of good faith that, in
his opinion, would limit the efficacy of clauses of exoneration of liability and of
allocation of risks:521
He states that clauses of exoneration of liability for transmission of deficient
information cannot be enforced by the beneficiary party if that party knew the
facts (or could not ignore them without incurring in gross negligence) that the
other party justifiably ignored.522
He argues that clauses of exoneration of liability for transmission of deficient
information cannot be enforced by the beneficiary part that had a duty to
inform regarding the facts.523
He states that clauses of allocation of risk for deficient information cannot be
enforced by the beneficiary party when such party has provoked a legitimate
reliance regarding the facts, incurring in liability.524
343. Regrettably, as I have already mentioned, Dr. Morales does not explain how this
alleged “applications” of good faith would be supported by any legal authority or by
520

See Article 1278 of the Spanish Civil Code on pdf page 193 of Exhibit R-LA-0196 {R-LA-0196} and its
English translation on pdf page 284 of Exhibit R-LA-0196. {R-LA-0196/284}
521
See paragraphs 131 to 140 from pdf page 37 to 38 of the First Legal Opinion of Dr. Antonio-Manuel
Morales. {C-EX-22/37}
522
See paragraph 132 on pdf page 37 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/37}
523
See paragraph 133 on pdf page 37 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/37}
524
See paragraph 134 on pdf page 37 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/37}
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Spanish Law –much less by Panamanian law–. He provides no source for these
allegations other than his own opinion. He does not explain how the ACP’s conduct
would constitute a breach of the principle of good faith. I have already addressed
these subjects and rely on those explanations.525
344. In any case, it is worth mentioning that good faith cannot be used to derogate the
parties’ agreement and Dr. Morales’ three alleged “applications” of the principle of
good faith simply ignore the consequences of the terms of the Contract, specially of
Sub clause 5.1. In the first place, there is no “justified” ignorance. Secondly, no duty
to inform can be alleged precisely regarding information in which the Contractor
cannot rely. Lastly, any reliance on that information can be characterized as
“legitimate reliance”.
Mr. Troyano’s Legal Report
345. Mr. Troyano’s Report has a very similar content to Dr. Morales’ Report,
notwithstanding that Mr. Troyano presents a Report on Panamanian law and not on
Spanish law. In any case, where the matters that are repeated, I refer to what I have
previously explained, in order to focus exclusively Mr. Troyano’s arguments not
presented by the other two experts.
346. Mr. Troyano starts by recognizing that the principle of freedom of contract authorizes
the parties to agree on clauses excluding liability.526 Hoewever, he states that such
freedom of contract is limited, pursuant to Article 1106 of the Civil Code, “by the
applicable law, moral standards and good customs”.527 I agree with that statement, as
it is a mere repetition of the relevant rules of the Panamanian Civil Code.
347. After his introductory comments, Mr. Troyano analyzes clauses of exclusion of
liability under the rules of contract interpretation.528 I refer to what I have already
explained on the correct scope of the rules of contract interpretation under
Panamanian law and the primacy of the first rule contained in Article 1132.529 This is

525

See paragraphs 251 to 294 from pdf pages 87 to 100 of the Second Legal Opinion of Prof. Octavio Del
Moral. {R-EX-5/87}
526
See paragraph 101 on pdf page 25 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/25}
527
See paragraph 102 on pdf page 25 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/25}
528
See paragraphs 105 to 112 from pdf page 25 to 26 of the First Legal Opinion of Mr. José Andrés
Troyano. {C-EX-28/25}
529
See paragraphs 178 to 185 on pdf page 59 of the Second Legal Opinion of Prof. Octavio Del Moral. {REX-5/59}
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important because it explains why the rules of contract interpretation invoked by Mr.
Troyano are not relevant in the present case, in the absence of an obscure provision.
348. In any case, I would like to address Mr. Troyano’ claim that exclusion of liability
clauses shall be restrictively interpreted530 and that the contra proferentem rule is
applicable to them.531
349. Regarding the restrictive interpretation of such clauses, Mr. Troyano relies on a
Supreme Court decision already quoted by Dr. Hoyos532, which I already addressed in
my previous Report.533
350. Mr. Troyano further states that a restrictive interpretation of this kind of clauses is
supported by Article 1140 of the Panamanian Civil Code,534 ignoring the express
terms of that Article, which requires that it is “absolutely impossible”535 to solve the
obscurity of the clause using the previous rules of contract interpretation. Mr.
Troyano has failed to comply with that standard.
351. Later, regarding the contra proferentem rule, Mr. Troyano puts emphasis on the lack
of negotiation of the clause, but fails to acknowledge that the non-negotiable
character is not the only requirement for its application to a clause.536 In fact, he
simply focuses on the circumstance that the Contract was product of a bidding
process and does not deal with the obscurity requirement, which is the very reason for
a clause to be interpreted. And I already explained that the way in which the bidding
process is developed, further excludes the application of Article 1139 of the Civil
Code.
352. The second section of Mr. Troyano’s Report is related to alleged limits of the efficacy
of clauses of exoneration of liability.537 These arguments are the same as Dr. Morales
530

See paragraphs 105 to 108 on pdf page 34 of the First Legal Opinion of Mr. José Andrés Troyano. {CEX-28/34}
531
See paragraphs 108 to 112 on pdf page 34 of the First Legal Opinion of Mr. José Andrés Troyano. {CEX-28/34}
532
See paragraph 371 on pdf page 72 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/72}
533
See paragraph 227 on pdf page 78 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/78}
534
See paragraph 106 on pdf page 25 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/25}
535
See Article 1140 of the Civil Code on pdf page 2 of Exhibit R-LA-0180 {R-LA-0180/2} and its English
translation on pdf page 6 of Exhibit R-LA-0180. {R-LA-0180/6}
536
See paragraphs 110 to 112 on pdf page 26 of the First Legal Opinion of Mr. José Andrés Troyano. {CEX-28/26}
537
See paragraphs 113 to 128 from pdf page 26 to 29 of the First Legal Opinion of Mr. José Andrés
Troyano. {C-EX-28/26}

98

Case 1:20-cv-24867-RNS Document 67-21 Entered on FLSD Docket 10/21/2021 Page 100 of
191
DEL MORAL III

presented regarding his three “applications” of the principle of good faith,538 which I
already addressed,539 and that are also addressed both in my previous Report and the
present Report with reference to the alleged duty to inform and legitimate reliance.540
353. In any case, I would like to highlight, regarding the second alleged limit, that Mr.
Troyano also relies on Dr. Morales541 to assert that rules of latent defects are
applicable to the case by analogy, and thus, that clauses of limitation of liability are
not only limited by dolo and gross negligence, but also by mere negligence. I already
addressed that subject in my previous Report, stating that the relevant doctrine
supports the validity of limitations of liability in cases of simple negligence.542
354. Further, in relation to the third limit that Mr. Troyano presents, he relies on a
Panamanian Supreme Court decision dated 23 August 2012.543 That decision deals
with a completely different type of situation. In that case the contract did not include
a non-reliance clause, which explains why one of the contracting parties relied on
certain information that resulted to be false.544
355. Continuing with his analysis of good faith, Mr. Troyano states that “liability
exclusion or limitation clauses cannot affect obligations arising from a breach of
agreement when the nature of the obligation, the exclusion of such liability is
opposed to the very essence of the agreement”.545 Such “essence”, according to Mr.
Troyano, would be determined by the circumstance that the Contract was agreed by
means of a bidding process.546 In this sense, Mr. Troyano states that it would be
“inconsistent” to interpret the clause as excluding the ACP’s liability in violation of
its legal duties.
356. Mr. Troyano’s statement is completely unsupported, as it does not rely on any legal
rule, legal authority or standard of commercial practice. Not only the reference to the
ACP’s alleged legal duties is incorrect –as such duties are not correctly characterized
538

See paragraphs 132 to 134 from pdf page 29 to 30 of the First Legal Opinion of Dr. Antonio-Manuel
Morales. {C-EX-28/29}
539
See paragraph 342 to 344 of this Report.
540
See paragraphs 317 to 323 on pdf page 107 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/107}; see also paragraph 303 of this Report.
541
See paragraphs 116 to 121 from pdf page 27 to 28 of the First Legal Opinion of Mr. José Andrés
Troyano. {C-EX-28/27}
542
See paragraph 208 on pdf page 68 of the Second Legal Opinion of Prof. Octavio Del Moral.{R-EX-5/68}
543
See paragraph 122 on pdf page 38 of the Second Legal Opinion of Prof. Octavio Del Moral.{R-EX-5/38}
544
See Judgment of the Supreme Court of Panama of August 23, 2012 and its English translation on Exhibit
C-LA-0419. {C-LA-0419}
545
See paragraph 125 on pdf page 28 of the First Legal Opinion of Mr. José Andrés Troyano.{C-EX-28/28}
546
See paragraph 126 on pdf page 28 of the First Legal Opinion of Mr. José Andrés Troyano.{C-EX-28/28}
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by the Claimants’ Legal Experts, as explained later in this Report–,547 but also Mr.
Troyano fails to explain how the “essence” of the contract is contravened by the fact
that both Parties agreed that Volume VI documents were included only for
information purposes and that there was not guarantee of their accuracy or
completeness.548 Mr. Troyano’s assertion is void of content.
357. The third section of Mr. Troyano’s Report is related to general waivers of rights.549
358. In my previous Report, I have already addressed the validity of several clauses of the
Contract, among them, Sub-clauses 1.16 and 5.1.550 I also explained that such
provisions cannot be considered as “blank waivers” and also dealt with the Supreme
Court decision551 quoted by Dr. Hoyos, on which Mr. Troyano also relies.552 As for
the new 13 December 2000 decision, quoted by Mr. Troyano,553 it must be noted that
is also deals with an advance waiver of the right to access to justice and does not
apply to a waiver of rights or remedies under the Contract.554
359. In summary, in my view and under Panamanian Law, all waivers of rights contained
in the Contract are perfectly valid acts of resignation of both parties, and are related
to information that is sufficiently detailed in such clauses. Accordingly, they must be
given full effect.555

547

See paragraphs 306 to 507 of this Report.
See Sub-Clause 5.1 of the Contract on pdf page 68 at Exhibit R-0007. {R-LA-0007/68}
549
See paragraphs 129 to 134 on pdf pages 29 and 30 of the First Legal Opinion of Mr. José Andrés
Troyano. {C-EX-22/29}
550
See paragraph 225 on pdf page 76 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/76}
551
See Judgment of the Supreme Court of Justice of Panama of October 7, 2005 and its English translation at
Exhibit C-LA-0175. {C-LA-0175}
552
See paragraph 132 on pdf page 29 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX22/29}
553
See paragraph 133 on pdf page 30 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX22/30}
554
See Judgment of the Supreme Court of Justice of Panama of December 13, 2000 and its English translation
at Exhibit C-LA-0432. {C-LA-0432}
555
I note that the Cofferdam Award agreed with this position, declaring: “Accordingly, the Arbitral Tribunal
cannot see how the allocation of risks or the limitation of liability clauses could constitute deviation of power
especially since Article 133.l of the Regulation provides that a fundamental principle for the ACP when
contracting is "to obtain the greatest benefit for the state or the public interest". This principle was also
reinforced by A1ticle 6D of the Regulation which allows the ACP to agree to terms and conditions to protect
its interests more effectively than the provisions contained in the Regulation.” See paragraph 390 on pdf page
87 of the Cofferdam Final Award at Exhibit R-0001.{R-LA-0001/87}
548
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5. The duties and rights of the Parties under the Contract and the
applicable law
On the alleged duty to plan
360. Both Dr. Hoyos and the Claimants have argued in this arbitral proceeding that the
ACP would be subject to a “duty to plan”, which would be recognized in Article
19(8) of Law 22.556 As I explained in my previous Report,557 I do not share Dr.
Hoyos and Claimants’ views on this issue. My difference with Dr. Hoyos is
explained by the fact that he relies on a Law that is not applicable to the ACP, as I
have explained in detail, both in my previous Report558 and also in previous sections
of this Report.559
361. In this sense, it is surprising that Dr. Hoyos attempts to reemphasize the application
of Article 19(8) of Law 22 to construe the duty to plan, by stating that such article
would not be “in conflict with any provision of ACP’s Regulation”.560 Dr. Hoyos
misses the point. As I explained in my previous Report, Law 22 covers the same
subject-matter of the Regulation, and thus, its application is excluded in its
entirely,561 a conclusion that was ratified by the Cofferdam Arbitral Award.562 That
explains why the Panamanian Supreme Court has rejected the application of Law 22
without making specific reference to a norm which would conflict with the
Regulation in that particular case.563 Such a finding is not required, as Law 22 will
always be excluded.
362. Further, Dr. Hoyos, as he did in his previous Report,564 again states that Article 19(8)
of Law 22 would serve to “spe[ll] out the content of the principle of economy set out
in Articles 130 and 131 of ACP’s Regulation”,565 and further would serve to

556

See paragraphs 123 to 140 on pdf page 26 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/26}
557
See paragraphs 238 to 250 on pdf page 83 of the Second Legal Opinion of Prof. Octavio Del Moral. {REX-5/83}
558
See paragraph 127 on pdf page 40 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/40}
559
See paragraphs 100 to 123 of this Report.
560
See paragraph 124 on pdf page 26 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/26}
561
See paragraphs 126 to 127 on pdf page 40 of the Second Legal Opinion of Prof. Octavio Del Moral. {REX-5/40}
562
See paragraph 305 on pdf page 70 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/70}
563
See Judgment of the Supreme Court of Justice of Panama of December 19, 2001 and its English translation
on pdf page 12 of Exhibit R-LA-0057. {R-LA-0057/12}
564
See paragraph 79 on pdf page 25 of the Fourth Legal Opinion of Dr. Arturo Hoyos. {C-EX-6/25}
565
See paragraph 124 on pdf page 26 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/26}
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“develo[p]” such principle of economy.566 As I explained in my previous Report,
such a line of argument has been rejected by the Panamanian Supreme Court.567
Indeed, in a 2001 decision, the Supreme Court rejected the plaintiffs’ requirement to
invoke Law 56 –later replaced by Law 22– to determine the scope of the principle of
transparency which was included but not defined in the Regulation.568 In other
words, Dr. Hoyos’ line of reasoning has been expressly rejected by the highest Court
in Panama.
363. My view that Article 19(8) of Law 22 is not applicable to the ACP does not mean
that I believe the ACP as an institution does not have to comply with certain
standards of diligence in its dealings. In my previous report, I explained that the ACP
is, as expressly provided in its Regulation, subject to the principle of economy.569 I
have also detailed why I believe that the ACP complied with the requirements of the
principle of economy in the provision of information during the tender process.570
364. In relation with the compliance with this alleged “duty to plan”, Dr. Hoyos finds
“striking” that I only devoted two paragraphs of my previous Report to the process
of approval of the Third Set of Locks Project by the Executive Cabinet, the
Legislative Assembly and the people of Panama.571 I do not believe it to be necessary
for a Legal Expert to give details on facts, which have been dealt with by the parties.
This is especially relevant when such factual references are not relevant for
determining the scope of specific duties to the parties. As I explained in my previous
Report, I do not believe that the process of approval of the Third Set of Locks Project
may be invoked by Claimants to attempt to construe an “intensified” o “particularly
important” standard of diligence.572 I believe this reflects a confusion between the
obligations of the ACP vis-à-vis the tenderers or the Contractor, and the obligations
of the ACP vis-à-vis the Panamanian population. Dr. Hoyos simply rejects this
assertion,573 but without further analysis. Particularly, Dr. Hoyos fails to provide any
support as to why it was reasonable for the tenderers -and Claimants particularly- to
566

See paragraph 130 on pdf page 26 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/26}
See paragraphs 128 to 130 on pdf page 40 of the Second Legal Opinion of Prof. Octavio Del Moral. {REX-5/40}
568
See Judgment of the Supreme Court of Justice of Panama of December 19, 2001 and its English translation
on pdf page 12 of Exhibit R-LA-0057. {R-LA-0057/12}
569
See paragraph 125 on pdf page 39 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/39}
570
See paragraph 240 on pdf page 83 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/83}
571
See paragraph 126 on pdf page 26 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/26}
572
See paragraph 250 on pdf page 87 of the Second Legal Opinion of Prof. Octavio Del Moral.{R-EX5/87}
573
See paragraph 129 on pdf page 26 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/26}
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rely on the fact that the ACP made general references to third parties about the
rigorous analysis that have been developed, and dismiss the fact that the ITT and the
Contract expressly referred to the information being provided and the status it had.
More importantly, Dr. Hoyos fails to refer to a contractual or ITT provision that
would support such alleged reliance.
365. As I explained, the differentiation that I make between the information generally
provided to the public, and the specific information provided in the tender process,
does not mean that I believe that the ACP is not subject to any duty of diligence, as
Dr. Hoyos attempts to argue as if such were my words.574 That is not my opinion,
and I have been clear in that regard. But one thing is that as an institution, the ACP
has to conduct its affairs with diligence, and a completely different thing is which
duties are owed to private parties on its contractual dealings.
366. Dr. Hoyos then states that the duty to plan would be a standard obligation of any
public administration.575 In this regard, he relies on the opinion of Scholar
Santamaría, who states that the administration should act with efficiency and
economy, so that the process is not left “to the improvisation of any authority”.576
However, Santamaría’s assertions are not helpful to Dr. Hoyos’ arguments, because
the terms of the Contract demonstrate that the ACP did not “improvise” when
preparing the relevant documentation. That is the reason why the Contract expressly
provides that there is certain information upon which GUPC must not rely on.
367. Further, as I explained, I do share the notion that the ACP is subject to the principle
of economy, pursuant to Article 130 of the Regulation. I do not agree with the
Claimants’ allegation that the way to comply with the principle of economy would
have been for the ACP to verify all the information provided to the tenderers. On the
contrary, I believe that providing the information that the ACP had available, which
spanned decades, and clarifying which information could be relied upon and which
could not was the most economic and efficient way to act. Additionally, I have not
found any reason to believe that the ACP acted in an improvised manner, and Dr.
Hoyos has not explained how such was the case.
368. Dr. Hoyos then states that Colombian doctrine and jurisprudence has adopted a
“similar rationale” regarding the duty to plan.577 This vague sentence does not
include any reference to doctrine or jurisprudence, to explain what would be this
574

See paragraph 129 on pdf page 26 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/26}
See paragraph 131 on pdf page 27 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/27}
576
See paragraph 131 on pdf page 27 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/27}
577
See paragraph 132 on pdf page 27 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/27}
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“rationale” and how Colombian tribunals and scholars share it. Then, Dr. Hoyos
again misconstrues my assertions, by stating that I argued that a duty of diligence
would not apply to a multibillion dollar project.578 That is not correct, and I strongly
reject Dr. Hoyos attempt to distort my views.
369. What I did in my previous Report was to enumerate the differences between the case
quoted by Dr. Hoyos and the present one.579 Another difference was that such case
concerned a build-only contract, in contrast to the Third Set of Locks, which dealt
with a design-build contract. Such differences are crucial to determine the scope of
the obligations of diligence. For instance, as I have previously explained,580 the fact
that the contract is a design-build is relevant to determine the scope of the
obligations of the ACP to provide information, because only each particular tenderer
was in a position to determine which information was relevant and which was not. It
would have been contrary to the principle of economy for the ACP to have
independently verified all the information, considering that a significant amount of
such information could have been completely irrelevant for the specific project that
was going to be awarded.
370. Later, Dr. Hoyos makes reference to the provisions of the Contract pursuant to which
the ACP would have not given any warranty on the accuracy, sufficiency and
completeness of Volume VI documents.581 Dr. Hoyos states that the Contract must
be integrated with ACP’s statutory duties, pursuant to Article 1109 of the
Panamanian Civil Code, regardless of the presence of a contractual gap.582 For this
purposes, he relies on short sentences taken from scholar Diez Picazo.583 However,
in my view, the context in which Prof. Diez Picazo addresses this subject makes his
opinion unhelpful to Dr. Hoyos’ position.
371. Firstly, it must be noted that Dr. Hoyos quotes a chapter that deals with “The
multiple sources of contractual regulation”.584 Prof. Diez Picazo in general criticizes
the “legal and social conception of economic liberalism” that would commit to
578

See paragraph 132 on pdf page 27 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/27}
See paragraph 245 on pdf page 85 of the Second Legal Opinion of Prof. Octavio Del Moral.{R-EX5/85}
580
See paragraph 293 on pdf page 100 of the Second Legal Opinion of Prof. Octavio Del Moral.{R-EX5/100}
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See paragraph 134 on pdf page 27 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/27}
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See paragraphs 135 to 136 on pdf page 27 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/27}
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See paragraph 136 on pdf page 27 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/27}
584
See Luis Diez Picazo, Fundamentos de Derecho Civil Patrimonial I, Introducción Teoría del Contrato, 6th
Ed., Thomson Civitas, p. 429 and its English translation on pdf page 5 of Exhibit C-LA-0092. {C-LA0092/5}
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private autonomy an excessive role and would not consider the interests of the
“weaker economic part”.585 He states then that “Article 1258 CC. responds to this
structure”, establishing that “other sources of contractual regulation appear which
obliged the contracting parties”.586 This is the first and more important issue of Dr.
Hoyos’ argument, because in the case at hand, the Claimants are world leading
construction companies and, thus, there is no reason to apply a “social” or protective
criterion of integration, especially regarding the scope of the principle of good faith.
372. Moreover, when sophisticated and experienced parties regulate their common
interests, their agreement must be carefully and seriously considered, and good faith
and other sources of contract regulation have a secondary role, as I already
explained.587
373. Dr. Hoyos also relies on Prof. Diez Picazo to state that contract integration also
refers to imperative rules. This is a mischaracterization of Prof. Diez Picazo’s
opinion. This author only establishes an order of the sources of contractual
regulations and mentions imperative rules as the first source.588 However, this does
not mean that imperative rules integrate the contract. I simply cannot see how Prof.
Diez Picazo’s opinion could support Dr. Hoyos’ argument that imperative rules
integrate the contract under Article 1109 of the Civil Code. The fact that imperative
rules have a higher hierarchy than dispositive rules explains why imperative rules
limit the parties’ freedom of contract while dispositive rules integrate contracts when
the parties remain silent.
374. I have already explained how Dr. Hoyos reference to the “integration” of imperative
law is incorrect.589 But even if this duty to plan, as construed by Dr. Hoyos with
reference to Law 22 would exist, and even if it would have been integrated to the
Contract as imperative law –which is not the case–, Dr. Hoyos still fails to explain
how this duty to plan would make void the provisions of the Contract that specify
which information is given for reference purposes only, especially when the
Claimants are not asking for the annulment of such provisions.
585

See Luis Diez Picazo, Fundamentos de Derecho Civil Patrimonial I, Introducción Teoría del Contrato, 6th
Ed., Thomson Civitas, p. 429 and its English translation on pdf page 5 of Exhibit C-LA-0092. {C-LA0092/5}
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See paragraph 131 of this Report.
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Ed., Thomson Civitas, p. 432 and its English translation on pdf page 7 of Exhibit C-LA-0092. {C-LA0092/7}
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375. Indeed, the proper construction under civil law of a clause that is contrary to
imperative law, would be that such clause is null and void. But for that purpose, the
plaintiff must present a claim requesting the nullity of such clause, and such nullity
must be declared by the tribunal. Claimants have not done so. This confirms that Dr.
Hoyos’ convoluted argument is nothing but another manifestation of his disregard of
the principle of pacta sunt servanda, by making reference to imperative law to
deprive a clause of effect, but without using the proper remedies under the law to
actually exclude a provision in a contract.
376. In any case, the fact the ACP conducted a diligent process of tender, developing
studies and providing extensive information to the tenderers and specifying which
information was in Volume VI and which was not is the opposite of an act of
improvisation.590 Further, the inclusion of a provision that specifies which
information is to be used for reference purposes only is not even compatible with the
provision of Article 19(8) of Law 22 –not applicable to the case–, as the information
would not have been either incomplete, ambiguous or confusing, as prohibited by
such article. The ACP’s waiver is exactly the opposite: clear and unequivocal.
377. In this sense, it is surprising that Dr. Hoyos relies on the principle of conservation of
the contract to support his assertion regarding the alleged application of the duty to
plan,591 considering that the conclusion of his argument would be to completely
disregard several clauses contained in the Contract –the ones pursuant to which the
ACP allocates the risk or excludes its liability for certain information provided-. In
my opinion, Dr. Hoyos’ conclusion is precisely the opposite of what the principle of
conservation of the contract requires, which is to give full effect to each clause of the
contract
378. Finally, I simply do not understand Dr. Hoyos assertions that the tenderers are
“entitled to assume” something –particularly, the suitability of the basalt for the
production of concrete aggregates–,592 which is expressly contrary to what the ITT
and the Contract specifically provided. I am not aware of any rule under Panamanian
law that says that a party to a contract is entitled to assume something when the
contract expressly and clearly provides the exact opposite, but I am aware of several,
including Article 976 of the Panamanian Civil Code, that would predicate the exact
opposite result.
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On the alleged duty to inform and the duty of good faith
379. As with respect to the duty to plan, both Claimants and their Legal Experts –Dr.
Hoyos, Mr. Troyano and Dr. Morales– argue that the ACP would be subject to a duty
to inform tenderers. The analysis undertaken by the three Legal Experts is almost
identical, so I will deal with them jointly, and make any differences as required.
380. Dr. Hoyos argues that a duty to inform in a non-ambiguous, non-confusing and
complete manner during the pre-contractual phase would bind the ACP.593 This duty
would arise from the same provision as the duty to plan, namely Article 19(8) of
Law 22, along with the principle of transparency.594 Particularly, Dr. Hoyos argued
in his First Report that, pursuant to that duty, the ACP would have been under an
obligation to provide “all relevant data in its possession” and to correct any
information that it later becomes aware of to be incorrect.595
381. It must be firstly noted that Dr. Hoyos’ assertion departs from the express terms of
the Contract. Indeed, Sub-clause 4.10.1 provides that “[p]rior to the Base Date, the
Employer shall have made available to the Contractor the Geotechnical Interpretive
Report and certain other data”596 and not “all relevant data in its possession” as Dr.
Hoyos’ argues.
382. In any case, as I explained in my previous Report, Law 22 is not applicable to the
ACP. Additionally, although I agree that some duties to inform arise from the
principle of good faith, I do not believe that the ACP is subject to a duty to inform of
such broad scope as the one construed by Dr. Hoyos, and I also believe that the
provisions of the ITT and the Contract confirm that the parties intended to emphasize
the tenderers and Contractor’s duty to self-inform. Notably, Mr. Troyano agrees with
me that one of the relevant aspects of the duty to inform is precisely the duty to selfinform,597 and states that such would emanate from Article 134(2) of the
Regulation.598
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See paragraph 144 on pdf page 28 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/28}
See paragraph 144 on pdf page 28 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/28}
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383. In his new Report, Dr. Hoyos characterizes my analysis as “confusing”,599 without
explaining the source and justification for such confusion, to then recognize that the
tenderers where subject to duties of diligence and that the obligation to self-inform is
relevant to properly construe the contractual provisions.600
384. Later, he refers to the Environmental Impact Study of the project, arguing that the
tenderers had the right to rely on the veracity of the information therein contained.601
However, it is my understanding that the Environmental Impact Study was a Volume
VI document, that is, one of the documents that was provided to the Contractor for
reference only. Accordingly, I do not see how a “right to rely” can be found in the
Contract. In any case, Dr. Hoyos’ assertion that the tenderers had a “right to rely” is
not understandable, since the Employer’s Requirements are clear when establishing
that the rock from the Pacific Site was “[a] potential source of aggregates”.602 Such
language is clear and any reliance that contradicts it is unsupported.
385. Indeed, although I agree that the ACP is subject to certain institutional obligations in
relation to the process of obtaining the environmental permit, such obligations are
not part of the Contract, and may not be invoked by GUPC to attempt to construe a
contractual claim against the ACP. In this sense, I agree with the arguments
presented by the ACP in its Statement of Defense and the Rejoinder regarding this
matter.603
386. In this new Report, Dr. Hoyos states that he will analyze the duty to inform arising
from the duty of good faith.604 Mr. Troyano also argues that the duty to inform would
emanate from the principle of good faith.605
387. Dr. Hoyos starts his analysis of the duty to inform under the principle of good faith,
by making reference to doctrine that would recognize an obligation to inform on the
so-called “assumptions of the contract”.606
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388. As I explained in my previous Report, to determine the scope of the duty to inform, I
consider that is relevant to start with what the parties agreed. Dr. Hoyos apparently
shares this conclusion, when he states that the scope of the duty to inform must be
done in concreto.607 Particularly, the references contained in Section A4 and B1 of
the ITT and Sub-Clauses 4.10.2 and 5.1 of the Contract must be considered, all of
which are clear in specifying the information that was provided and its reliability. I
consider that such information also constitutes the “representation of the reality that
is taken into account for the contract”, as put forward by scholar Gómez Calle,
quoted by Dr. Hoyos,608 and thus, an assumption of the contract. Mr. Troyano seems
to agree with me, when he states that the duty to inform must be determined
considering the nature of the contract, the context of the relationship between the
parties, their expertise, among others.609 All of these aspects favor the legal position
of the ACP, not of the Claimants.
389. Mr. Troyano also states that, to determine the scope of the duty to inform, it is
important to consider the legal requirements applicable to public entities, such as the
ACP.610 For this purpose, he refers to the principle of strict legality to which the ACP
is subject,611 and to alleged principles and duties that would be applicable, for
instance, the principles of economy, responsibility, transparency and good faith, all
of which would be of imperative nature.612 Mr. Troyano also states that public
contracting would be an administrative proceeding, subject to Article 34 of Law 38
which would entail that principles of informality, impartiality, uniformity, economy,
celerity and efficiency are applicable.613
390. I have already explained in detail, both in my previous Report614 and in the present
one,615 that the possibility for other laws –other than Law 19, the Regulation or
certain laws which are expressly mentioned in those instruments– to apply to the
ACP is very limited. Accordingly, for Law 38 to apply, a legal vacuum would be
607
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required. Mr. Troyano does not even explain why Article 34 of Law 38, is even
relevant and what is the legal vacuum that is being complemented with reference to
such norm.
391. Mr. Troyano also refers to Article 19(8) of Law 22 as a source of a duty to inform, in
relation to an alleged duty to prepare the bidding process in a non-ambiguous,
incomplete or confusing manner.616 I have already explained why Law 22 generally
and Article 19(8) particularly is not applicable to the ACP.617
392. I also note that Mr. Troyano attempts to incorporate Article 19 of Law 22 to the
Contract, with reference to Articles 30 and 1109 of the Civil Code and an alleged
integration of the Contract,618 in order to establish the ACP’s liability in the
provision of erroneous information.619 Mr. Troyano also makes reference to the
process of approval of the Third Set of Locks Project as another relevant source for
that obligation to inform.620 I have already explained in both my previous Report and
the present one, why the reference this alleged “rule of integration” must be
rejected,621 and that the reference to the political process of approval of the Project is
not relevant to determine the scope of the duty to inform.622 I fully rely in that
analysis.
393. Dr. Hoyos also asserts that, pursuant to the duty to inform, the information provided
in the pre-contractual stage must be accurate.623 In a similar manner, Mr. Troyano
states that a breach to the duty to inform would arise, not only if the information is
not provided,624 but also if the information is deficient.625 Again Dr. Hoyos and Mr.
Troyano fail to consider the specific circumstances of the case and the terms
616

See paragraph 73 on pdf page 18 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/18}
617
See paragraph 261 on pdf page 89 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/89}; see also paragraphs 361 to 363 of this Report.
618
See paragraph 76 on pdf page 19 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/19}
619
See paragraph 75 on pdf page 19 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/19}
620
See paragraph 78 on pdf page 19 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/19}
621
See paragraph 132 on pdf page 42 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/42}; see also paragraphs 139 to 141 of this Report.
622
See paragraph 290 on pdf page 100 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/100}
623
See paragraph 148 on pdf page 29 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/29}
624
See paragraph 82 on pdf page 20 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/20}
625
See paragraph 83 on pdf page 20 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/20}
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contained in the Tender documents and in the Contract. These terms clearly establish
that for the information provided the ACP was not responsible. As the duty to inform
emanates from the duty of good faith, such difference is crucial, and in my opinion,
confirms that the ACP complied fully with the required standard.
394. Accordingly, and although I believe that, in some cases, a party that provides false
information may incur in liability as mentioned by Dr. Hoyos,626 such liability will
not emerge whenever the party has clearly and expressly established that no reliance
may arise from the information provided. I believe this conclusion to also be in
accordance with the rule to act diligently and to avoid causing harm in the precontractual stage, mentioned by Dr. Hoyos.627
395. Dr. Hoyos attempts to extend the scope of the duty to inform by arguing that “the
duty to inform may be breached by failing to provide information or by providing
misleading information”628 with reference to scholar Esther Gómez Calle. However,
as I already explained in my previous Report,629 Dr. Hoyos’ reliance on Prof. Gómez
is inaccurate and incomplete as he leaves out the first page of the chapter he quotes,
in which the author explains:630
“1. THE EXTENSION OF THE DUTIES OF INFORMATION
It has to be necessarily relative and [has to] depend on the
requirements of good faith in each case, in accordance with
its own circumstances (except in the case of duties imposed
by law, as determined by the law); to these purposes, the
circumstances referred to in the previous chapter need to
be taken into account, as they are decisive for the existence
of these duties when they arise from the requirements of the
objective good faith: the characteristics of each party
(their experience, their knowledge) and the duty to selfinform upon each party, the kind of the relationship
between them (trust, if appropriate) and the characters of
the specific contract (its risks or its complexity, inter alia)
have an impact in the more or less breadth of the
626

See paragraph 149 on pdf page 29 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/29}
See paragraph 149 on pdf page 29 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/29}
628
See paragraph 150 on pdf page 30 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/30}
629
See paragraph 271 on pdf page 92 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/92}
630
See Gomez Calle, Los Deberes Precontractuales de Información. Editorial La Ley, p. 99 and its English
translation on pdf page 5 of Exhibit R-LA-0037. {R-LA-0037/5}
627
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information that one of the parties has to provide to the
other before entering into the contract”. (emphasis added)
396. Prof. Gómez further states that:631
“Duties of information (disclosure) have certain limits.
Some derive from their own delimitation: it is not necessary
to disclose to the other contracting party what he himself is
obliged to inform itself about, since these duties do not
legitimize passivity nor do they protect the neglect of one's
own interests”. (emphasis added)
397. Accordingly, it is evident that Dr. Hoyos’ treatment of this subject is misconceived
and incomplete. Prof. Gómez Calle’s opinion is that any assessment of the scope of
the duties to inform and to self-inform requires a complete account of the
circumstances of the case and that those duties must not be used to legitimize
passivity or negligence in protecting one’s own interests. I fully agree with her.
398. Dr. Hoyos also seeks support in scholar Llobet I Aguado to state that “the silence of
one party would be sanctionable and a duty to inform would arise where a party
having previously communicated information which it later learns to be erroneous,
fails to correct or adequately warn the other party”.632 First of all, as I have already
explained any assessment of the duties to inform has to be considered in accordance
with the provisions of the tender documents and the Contract. Second, as I also
mentioned and is confirmed by the Cofferdam Final Award in order to properly asses
the duty to inform there are several circumstances that have to considered, including
the duty to self-inform.633
399. Finally, as I also already said634 in contradiction with Dr. Hoyos’ opinion, scholar
Llobet I Aguado states that:635
“the burden of self-information appears as the principle,
whereas the duty to provide the information is the
631

See Gomez Calle, Los Deberes Precontractuales de lnformación. Editorial La Ley. p. 137 on pdf page 22
of Exhibit C-LA-0011 {C-LA-0011/22} and its English translation on pdf page 4 of Exhibit R-LA-0037.
{R-LA-0037/4}
632
See paragraph 152 on pdf page 30 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/30}
633
See paragraph 353 on pdf page 81 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/81}
634
See paragraph 273 on pdf page 93 of the Second Legal Opinion of Prof. Octavio Del Moral. {C-EX5/93}
635
See Llobet i Aguado, “El Deber de Información en la Formación de los Contratos”, Edition Marcial Pons,
Madrid, 1996. p. 111 and its English translation on pdf page 10 of Exhibit R-LA-0043. {R-LA-0043/10}
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exception. Then, the obligation to inform will arise when
the burden of self-information disappears”.
400. I note that Dr. Hoyos makes several factual allegations regarding the sources of the
information that the ACP has made available to the tenderers and alleged statements
made regarding the suitability of the PLE basalt.636 I do not comment on facts that
are disputed between the parties.
401. As to the basis for liability for allegedly deficient information in the pre-contractual
stage, Dr. Hoyos argues that this should be analyzed by reference to the concepts of
error and dolo as contractual liability.637 For this purpose, he relies on Spanish
jurisprudence and quotes almost verbatim the Legal Report presented by Dr.
Morales.638 His basic submission seems to be that whenever a party has suffered an
error after relying on information provided by the other party, and such error was
excusable, liability will arise.639 In this context, he refers to the Legal Report of Dr.
Morales to present the elements that must be considered in that analysis.640 I note
that Mr. Troyano also relies on the Legal Report of Dr. Morales,641 including quotes
of Dr. Morales’ Report in his own Report. He states that such analysis is relevant
because the relevant rules in Spain are identical to the rules contained in the
Panamanian Civil Code.642
402. Accordingly, to properly answer the arguments presented by the three Legal Experts
of the Claimants, I will address the submissions contained in Dr. Morales’ Report in
a separate section of this Report, after dealing with the other arguments presented by
Dr. Hoyos and Mr. Troyano.
403. As I explained in my previous Report, although I do believe that the duty of good
faith imposes certain obligations on the parties, it is important to consider that the

636

See paragraphs 153 to 156 on pdf page 30 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/30}
637
See paragraph 158 on pdf page 31 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/31}
638
See paragraphs 159 to 165 on pdf page 31 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/31}
639
See paragraphs 159 to 160 on pdf page 31 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/31}
640
See paragraph 162 on pdf page 31 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/31}
641
See paragraphs 85 to 92 on pdf page 21 of the First Legal Opinion of Mr. José Andrés Troyano.{C-EX-28/21}
642
See paragraph 87 on pdf page 21 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/21}
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parties are allowed to modulate such specific duties.643 This was also confirmed by
the Cofferdam Award, which stated:644

“In other words, if, as the Tribunal mentioned above, it is
not possible to exclude good faith as a standard of conduct,
parties can determine the scope and limits of duties
arising out of good faith and these agreements will be
valid and enforceable, unless they are contrary to the law,
morals and public order. In the opinion of the Tribunal,
this is applicable to the case of the duties to inform and
self-inform, which will be further examined below”.
(emphasis added).
404. Dr. Hoyos misconstrues my argument, by quoting me as supposedly saying that good
faith itself could be “modulated”,645 and by then stating that “[t]he parties are not
agreeing to act with a lesser standard of good faith”.646
405. It is first important to emphasize that I never asserted that good faith itself can be
modulated as Dr. Hoyos wishes to make believe. I always argued that the parties can
modulate the specific duties arising from the principle of good faith, including the
alleged duty to inform, which can be regulated by the parties, for instance,
establishing that certain information provided is not guaranteed.
406. Secondly, Dr. Hoyos’ assertions reflect a severe mistake, because good faith itself is
not something to be modulated. A party may not act with a “bigger” or “lesser”
standard of good faith, as Dr. Hoyos seems to believe. It seems that he is mistaking
the principle of good faith with the standards of diligence, which are the ones to be
modified by the parties (which may agree to act with a greater or lesser standard of
diligence).
407. In any case, Dr. Hoyos seems to concur with me that the parties may agree to restrict
the scope of the information provided.647 However, he makes some assertions that
are not, in my opinion, properly founded.

643

See paragraph 323 on pdf page 108 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/108}
644
See paragraph 345 on pdf page 79 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/79}
645
See paragraph 167 on pdf page 33 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/33}
646
See paragraph 168 on pdf page 33 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/33}
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408. For instance, in a footnote of his Report, without including any reference to relevant
doctrine or jurisprudence, he states that Sub-Clause 4.10.1 (which refers to “certain
data” that is being provided) must be construed as to include “the most relevant data
to the extent of the knowledge of the other party”.648 Such statement is not justified,
and I do not share Dr. Hoyos’ conclusion. As I have previously explained, the fact
that this was a design-build Contract is critical in the analysis of the requirements of
information. In fact, it was not possible for the ACP to know, at the time of the
signature of the Contract, what the most relevant data for the Contractor was.
Furthermore, the site had been in the hands of the American administration, not the
ACP, for more than a century. The obligations which Dr. Hoyos seeks to impose on
the ACP are not realistic.
409. Afterwards, Dr. Hoyos states that the application of the principle of good faith does
not mean to disregard the parties’ agreement.649 I share that assertion. That is
precisely the reason why I believe that good faith should be reasonably construed,
precisely in order to give proper consideration to the parties’ agreement pursuant to
the principle of pacta sunt servanda. And this is precisely what Dr. Hoyos and
Claimants do not do, by attempting to use good faith improperly, to include new
obligations which are alien to the parties’ agreement or to disregard the terms of the
Contract agreed by the parties.
410. Dr. Hoyos then refers to the ITT and the duty to verify information contained
therein. Once again, Dr. Hoyos improperly quotes me, as stating that GUPC would
be strictly liable for the deficiencies in the information provided by the ACP.650 I
have never made such assertion. That explains why Dr. Hoyos is unable to provide a
footnote with a specific paragraph of my report where I made that statement. I did
not.
411. What I did say is that the fact that a party is a professional or expert in a certain area
reinforces its duty to self-inform,651 and also that the condition of expert is relevant
to determine the scope and role of the principle of good faith.652 I maintain those
647

See paragraph 168 on pdf page 33 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/33}
See footnote 104 at paragraph 168 on pdf page 33 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {CEX-19/33}
649
See paragraph 169 on pdf page 33 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/33}
650
See paragraph 171 on pdf page 33 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/33}; see
also paragraph 100 on pdf page 24 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX-28/24}
651
See paragraph 285 on pdf page 98 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/98}
652
See paragraph 298 on pdf page 101 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/101}
648
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assertions, which are also shared by Mr. Troyano, who also refers to those factors as
relevant to assess the duty to self-inform.653 However, I never even insinuated that
the Contractor would be strictly liable for the information provided by the ACP.
What I said is that, pursuant to the Contract, it was the Contractor who had assumed
the risk of differences between the information provided and the real conditions onsite.654
412. In fact, I note that the Cofferdam Award contains a similar conclusion:655
“These clauses have been freely agreed upon by the Parties
and therefore, in accordance with the principle pacta sunt
servanda, they are valid and enforceable. They must
however be applied taking into consideration the
principles of transparency and good faith, taking into
consideration the personal circumstances of the Parties,
the purpose of the contract, the nature of the information
and the difficulty to access to it. Moreover, the principle of
self-responsibility, a corollary of the principle of good
faith, prevents one party from relying on a duty of its
counterpart to inform. It still has the duty to self-inform”.
413. Dr. Hoyos then refers to the tenderers duty to verify the information provided that I
mentioned in my previous Report. He states that such duty to verify is not supported
by the Contract.656
414. However, Dr. Hoyos himself makes reference to the ITT which state that it is for the
tenderers to obtain all information that may be necessary to prepare their offers.657 In
my opinion, this provision is clear in stating that the tenderers must obtain the
information by themselves and without relying in the ACP’s provision of
information. This precisely means that if the tenderers want to use the information
granted by the ACP, they must verify it. Dr. Hoyos exaggerates this argument as if I
stated that all the information must be verified and that the Contractor would incur
liability if it failed to do so.658 I reject such misconstruction. Of course contractors
653

See paragraph 98 on pdf page 23 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/23}
654
See paragraph 268 on pdf page 91 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/91}
655
See paragraph 353 on pdf page 81 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/81}
656
See paragraph 171 on pdf page 33 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/33}
657
See paragraph 170 on pdf page 33 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/33}
658
See paragraph 171 on pdf page 33 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/33}
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may choose not to verify certain information, precisely because, such is a risk
assumed by them.659 In fact, the language of the ITT is very clear:660
“7. Examination of Site Conditions
Tenderers are advised to visit and examine the Site and its
surroundings and obtain for themselves, at their own
responsibility, all information that may be necessary for
preparing their Tenders.” (emphasis added)
415. Aware of the clarity of the Contract’s provisions in this regard, Dr. Hoyos states that
the construction of this duty to verify would not be supported under Panamanian
law.661 He states that the duty of diligence must be analyzed considering the
circumstances of time and place –and particularly, the limited time available for
preparing the offers;662 that the condition of an expert only attaches responsibility
with respect to defects that should have been easily known;663 and that part of the
information provided by the ACP as reference information included studies
conducted recently by the ACP.664
416. Dr. Hoyos’ references show once again that he has misconstrued my argument, as he
is trying to exclude the Contractor’s liability for the lack of verification of the
information, considering factors such as that it had limited time available, that the
alleged defects could not have been easily seen, and that some information was
reasonably relied upon. What I did state is that, pursuant to the relevant provisions,
the ACP could not be held liable. Accordingly, the Contractor has the burden to
verify, and should assume the risk of any differences if it failed to verify the
information or to obtain information from a different source.
417. Dr. Hoyos then moves to the analysis of Sub-Clause 5.1. As I explained in my
previous Report, such clause allocates the responsibility between the parties for the
659

For instance, in the GIR it is provided that “[t]enderers are expected to make their own interpretation of
the information provided in the GDR, or, otherwise, included in Volume VI of the RFP, to ascertain the
natural subsurface and hydrogeological conditions that could be encountered above or below the upper levels
of the foundations ond the locks structures or anywhere else in the Site of the Works. The Tenderers are
expected to supplement the information provided by the Employer in Volumes VI and VII of the RFP to the
extent deem necessary.” See Section 1.2 on pdf page 10 of the GIR at Exhibit C-0684. {C-0684/10}
660
See Part A “General”, paragraph 7 at page 2 of the Instructions to Tenderers at Exhibit C-0849. {C0849/2}
661
See paragraph 171 on pdf page 33 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/33}
662
See paragraph 172 on pdf page 34 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/34}
663
See paragraph 173 on pdf page 34 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/34}
664
See paragraph 173 on pdf page 34 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/34}

117

Case 1:20-cv-24867-RNS Document 67-21 Entered on FLSD Docket 10/21/2021 Page 119 of
191
DEL MORAL III

documentation and information provided, in that way allocating the risk of
mistake.665 Dr. Hoyos seems to agree with this characterization.666
418. However, Dr. Hoyos’ main defense against my argument seems to be that I quoted
sources of law that are not relevant in Panamanian law.667 I have already explained
why such sources are relevant in the case. Nevertheless, it is surprising that Dr.
Hoyos even attempts to reduce the relevance of the references contained in my
Report to the works of Dr. Morales Moreno,668 even though he relies extensively on
Dr. Morales in his Report, and actually Dr. Morales is one of the new Expert Reports
presented by the Claimants.
419. Dr. Morales Moreno is very clear in this regard:669
“A second cause of exclusion and the relevance of the error
results from applying the distribution criteria of the risk
that could operate in the contract. ‘However a party may
not avoid the contract if: (b) the risk of the mistake was
assumed, or if the circumstances should be borne, by it’
[Art. 4: 103 (2) (b)]. A similar rule is found in the
UNIDROIT Principles and in the Dutch Civil Code.
Such a rule is appropriate, if one takes into account that
error is a problem of risk distribution and that multiple
criteria operate in this distribution: some of them are
general, susceptible to classification, and others more
specific to the case. The former are reflected in the causes
of admissibility of the error, the latter may be used thanks
to the precept we are reviewing.
The risk of error can be attributed to the contracting party
that suffers it, by virtue of the agreements of the
contracting parties; also, according to the uses of
procedure. And it is still possible to take into account other
criteria, such as the condition of the contractor who suffers
the error (expert, obliged to be informed). There is a

665

See paragraph 208 on pdf page 68 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/68}
666
See paragraph 176 on pdf page 35 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/35}
667
See paragraph 175 on pdf page 34 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/34}
668
See paragraph 175 on pdf page 34 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/34}
669
See Morales Moreno, Antonio. La modernización del derecho de las obligaciones. Thomson Civitas, pp.
306-307, and its English translation on pdf page 5 of Exhibit R-LA-0072. {R-LA-0072/5}
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similar result in the sense that expert error is inexcusable.”
(emphasis added)
420. As anticipated, Dr. Hoyos seems to agree, in principle, that this clause indeed
allocates risk of eventual deficiencies in the information provided, considering the
design-build nature of the Contract and the need for the Contractor to determine the
relevant of the information provided and its suitability.670
421. However, Dr. Hoyos uses Article 130 of the Regulation and Article 19(8) of Law 22
to attempt to restrict the scope of such Sub-Clause.671 I have already explained why
Law 22 is not applicable to the ACP, and how the principle of economy, embodied in
Article 130 of the Regulation, is fully compatible with the conduct undertaken by the
ACP in the provision of information.
422. Dr. Hoyos then moves to the application of the theory of the latent defects in a sale
contract and the general rules of liability, in order to determine the application of
clauses excluding liability or allocating the risks for the information provided.672 In
this regard, quoting Dr. Morales Moreno, he states that the parties may shift the risk
of deficient information except in cases of dolo or negligent conduct.673
423. As I explained in my previous Report, I agree with Dr. Hoyos –and Dr. Morales
Moreno– on the limitation of dolo.674 However, Dr. Morales Moreno’s position that
such allocation of risks may not operate in cases of mere negligence does not find
any support in Panamanian law, doctrine or jurisprudence, and represents a minority
view in the civil law doctrine.675 Dr. Hoyos rejects my assertion, and argues that I do
not provide an analysis which is specific to allocation of risks of deficient
information, but only generally to exclusions of liability.676 I do not see how this
general analysis on exclusions of liability, as the one provided in my previous
Report, may not also apply to exclusions of liability or allocation of risks regarding
the provision of information. The point is the same: parties are allowed to modify the
legal rules by agreement, and the only limitation is dolo.

670

See paragraph 177 on pdf page 35 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/35}
See paragraph 178 on pdf page 35 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/35}
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See paragraph 179 on pdf page 35 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/35}
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See paragraph 181 on pdf page 35 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/35}
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See paragraph 208 on pdf page 68 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/68}
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See paragraph 208 on pdf page 68 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/68}
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See paragraph 181 on pdf page 35 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/35}
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424. Further, Dr. Hoyos undertakes a rather confusing reference to rules on vices or latent
defects in a sale contract, differentiating between the cases in which the seller
“knew” or “should have known” of such defects.677 However, such rules are not
applicable to the present case, considering that the parties have regulated this subject,
clearly declaring that the Contractor shall not rely on certain information. Despite
that, even if the provisions and regulations regarding latent defects in sale contracts
were applicable to the present case, the analysis would only be relevant with respect
to provisions that allocate the risk for latent defects. Such is not the case of Articles
1254 A and 1255 of the Civil Code quoted by Dr. Hoyos,678 and the equivalent
Articles from the Spanish Civil Code, also referred in Dr. Hoyos’ Legal Report.679
Indeed, those articles deal with cases in which the seller was aware (or should have
been aware) of the existence of defects, but in which the parties did not agree on any
allocation of risk regarding the defects. The quoted articles, thus, have absolutely no
relevance in the present case.
425. Dr. Hoyos also refers to Article 1247 of the Panamanian Civil Code, which refers to
the possibility to waive a claim in the context of a sale contract with respect to
vices.680 Dr. Hoyos argues that such article requires a specific knowledge of the risk
of contingency.681 That is not the text of the Article, which actually provides two
different remedies, considering if the buyer made a waiver with or without knowing
the specific risks of dispossession (eviction). The Article is not applicable to the
present case, because it deals with a completely different subject (even more
different than latent defects) that can hardly be considered as analogous.682 However
I have already explained why I believe the waivers in the present case are
sufficiently specific.683
426. As the provisions quoted by Dr. Hoyos are neither applicable nor relevant for the
present case, it is unsurprising that he reaches a conclusion that is untenable under
Panamanian law. He argues that GUPC would be entitled to compensation if the
ACP caused “legitimate reliance through information and representations made
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See paragraph 182 on pdf page 35 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/35}
See paragraph 182 on pdf page 35 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/35}
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683
See paragraph 314 of this Report.
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regarding the qualities of the PLE basalt”,684 or “if ACP learned of the doubtful
qualities of the PLE basalt during the tender process, or was informed of a risk that
the representations may be incorrect [and it did not] expressly warned the
bidders”.685 Again, he fails to consider the specific circumstances of the case and the
specific agreement of the Parties that unequivocally excludes any reliance with
respect to the PLE basalt. As I have said before, it is not possible for a party to claim
legitimate reliance against the explicit terms of the Contract.686
427. Dr. Hoyos continues his analysis of the relevant sub-clauses of the Contract with
Sub-Clause 1.16. In this respect, he argues that Sub-Clause 1.16 contains a waiver of
a right to bring a claim that would be unenforceable under Panamanian law.687
428. In my previous Report,688 I explained that the Entire Agreement provision, contained
in Sub-clause 1.16, has the following effects under Panamanian law:
a. Firstly, it has the effect of a declaration: both parties declare that the Contract
constitutes the entire agreement between them and that they have not taken into
consideration any prior representation to enter into the Contract;
b. Secondly, it contains an express waiver of both parties to claim against the other
on the basis of prior representations. This second part constitutes in fact a waiver
of a possible claim, and therefore, a limitation of liability; and,
c. Thirdly, the clause provides that the Contract shall be interpreted and construed
without reference to prior negotiations, communications or amendments of the
bid documents or of the draft contracts not finally incorporated in the Contract.
The purpose of this clause is that any doubts or deficiencies are fulfilled by the
clauses contained in the Contract, with no reference to any other external
sources. In other words, the intention of the parties is that the contract is selfcontained.
429. Dr. Hoyos contends that the second effect would be contrary to Panamanian law, for
dealing with the right to bring a claim, with reference to a decision of the

684

See paragraph 186 on pdf page 36 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/36}
See paragraph 187 on pdf page 36 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/36}
686
See Section 4.20 of the Contract on pdf page 63 of Exhibit R-0007 {R-0007/63}; see also Section 01 50
00 of the Employer’s Requirements on pdf page 8 of Exhibit C-0973. {C-0973/8}
687
See paragraphs 191 and 193 on pdf page 37 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/37}
688
See paragraph 225 on pdf page 78 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/78}
685
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Panamanian Supreme Court.689 Dr. Hoyos’ reliance on the quoted Supreme Court
decision is misguided.
430. The case does not concern a contract or a limitation of liability agreed by the parties.
It concerns the request for unconstitutionality of a norm contained in Law N°5 of
1999, pursuant to which the parties to an international arbitration agreement could
waive the recourse of annulment contained in the law. What the Supreme Court did
was to determine that such provision was contrary to the guarantee of due process,
contained in Article 32 of the Constitution, as such guarantee contains the right to
challenge the decision issued by an arbitral tribunal.
431. I find it remarkable that Dr. Hoyos thinks that such case is in any way comparable to
the present one. If one were to follow the logic contained within Dr. Hoyos’
allegations, one would have to conclude that any clause limiting liability in any
contract under Panamanian law would be unenforceable as it would represent a
waiver of the right to bring a claim.690 Such conclusion is, of course, untenable.
432. The truth is that parties are allowed, pursuant to the general rules of freedom of
contract and pacta sunt servanda to agree on clauses limiting liability.
433. In any case, I do agree with Dr. Hoyos that waivers must be sufficiently clear as to
determine what a party is waiving However, that does not require for a party to
determine the specific future allegation that could arise, in order to waive the right to
present it, as Dr. Hoyos apparently claims. What the party must be aware of is the
scope of the waiver, and the matter to which such waiver is related.
434. The specific clauses excluding the ACP’s liability are clear, and correspond to
specific provisions in which the parties, knew and fully understood the specific scope
of each allocation of risk or limitation or exclusion of the liability of one of the
Parties. This is also the case with respect to Sub-Clause 1.16.
435. Further, Dr. Hoyos’ reliance on Article 1505 of the Civil Code to support his
argument on the requirements of specificity in waiver clauses691 is unfounded. Such
provision reads:692

689

See paragraphs 190 to 192 on pdf page 37 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/37}
690
See paragraph 193 on pdf page 37 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/37}
691
See paragraph 194 on pdf page 38 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/38}
692
See Article 1505 of the Civil Code and its English translation on pdf page 7 of Exhibit R-LA-0180. {RLA-0180/7}
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“Article 1505. The transaction does not comprise any other
objects than those expressly described therein, or that by a
necessary induction of its words, should be considered
comprised therein.
A general waiver of rights is understood only in regard to
those related to the dispute concerning the transaction.”
436. As can be clearly understood from its text, the quoted provision refers to a specific
contract, namely, a contract to settle a current or future dispute and the requirements
for its validity. Such contract deals with the resolution of an existing controversy
between two parties. It is not aimed at regulating contract clauses excluding one
party’s liability in a specific case. Additionally, its second paragraph confirms that
under Panamanian law, general waiver acts are valid.
437. Finally, Dr. Hoyos also refers to Article 134(4) of the Regulation, to state that the
ACP would be prohibited from conditioning the award or amendment of a contract to
a waiver of claims. As I explained in my previous Report693 –an explanation that was
completely ignored by Dr. Hoyos–, Article 134(4) does not regulate the possibility of
including waivers or exclusions of liability in the Contract. It provides that “the
Authority shall not condition participation in contract selection proceedings, nor the
award, addition or modification of contracts, nor the cancellation of any amounts
owed the contractor, on the waiver, dismissal or renunciation of any petitions,
actions, demands or claims on the part of the contractor”.694
438. Dr. Hoyos is again confusing the waiver of a specific claim that has already arisen –
which waiver may not be requested by the ACP for the award of the contract– with a
clause limiting liability.
439. As a final point, Dr. Hoyos makes reference to Sub-Clause 1.16,695 in the part that
provides: “[t]he Employer and the Contractor confirm that they have not relied upon
any representation inducing them to enter into the Contract”. Such sentence
precedes the limitation of liability and waiver of a right to bring a claim, to that I
already referred to.

693

See paragraph 228 on pdf page 78 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/78}
694
See Article 134(4) of the Regulation on pdf page 109 of Exhibit C-LA-0021 {C-LA-0021/109} and its
English translation on pdf page 47 of Exhibit R-LA-0112. {R-LA-0112/47}
695
See paragraph 196 on pdf page 38 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/38}
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440. Dr. Hoyos states that such clause “simply constitutes a iuris tantum presumption
(rebuttable factual presumption) and as such can be refuted through proper means
evidence”,696 and that such non-reliance provision does not eliminate the parties’
assumptions.697 I am surprised to find that Dr. Hoyos makes such a bold assertion
without providing any source or support. I do not see any reason to interpret that
provision in any other way than its literal meaning: both Parties agree that they have
not relied on any representation by the other party for the decision of entering into
the Contract. And because of that, they specifically waive the right to bring a claim
for any representation that may have existed.
441. Later, Dr. Hoyos attempts to deprive the effect of such clause, by stating that “a
legitimate reliance founded on the principle of good faith is perhaps the most
significant limitation on the enforceability of Sub-Clause 1.16”.698 I found it hard to
believe that Dr. Hoyos attempts to use the principle of legitimate reliance to deprive
the effect a clause which precisely denies the right to claim reliance. In other words,
if reliance arises, such would be, by definition, a non-legitimate one.
442. In addition to that –which in my opinion clearly excludes the possibility to invoke
the principle of legitimate reliance–, Dr. Hoyos argument is unfounded for other
reasons.
443. As I explained in my previous Report,699 the principle of legitimate reliance has been
developed by administrative doctrine as a protection of the citizen before sudden and
untimely changes of public power, and has not been applied in the context of
administrative contracts,700 a conclusion that has been confirmed by the Panamanian
Supreme Court.701
444. However, this does not mean –as Dr. Hoyos claims– that I consider that the principle
of good faith does not extend to contractual relations.702 My previous report was
clear in stating that the ACP is indeed subject to the principle of good faith.703
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See paragraph 197 on pdf page 38 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/38}
See paragraph 197 on pdf page 38 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/38}
698
See paragraph 198 on pdf page 38 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/38}
699
See paragraph 303 on pdf page 103 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/103}
700
See paragraphs 317 to 321 on pdf page 107 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/107}
701
See Judgment of the Supreme Court of Justice of Panama of January 19, 2009 and its English translation at
Exhibit R-LA-0090 {R-LA-0090}; see also Judgment of the Supreme Court of Justice of Panama of August
26, 1996 and its English translation at Exhibit R-LA-0045. {R-LA-0045}
702
See paragraph 199 on pdf page 38 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/38}
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445. Dr. Hoyos states that “[t]he application of the principle of legitimate reliance arising
from good faith is not dependent on whether parties are experts or on whether the
object of the contract is a multibillion project [sic] or on where a public institution is
involved”.704 Neither I nor the most relevant civil law doctrine agree with that
assertion.
446. For instance, the Commentary to the Draft Common Frame of Reference, quoted by
Dr. Hoyos in his first Report,705 states in Article I-1:103:706
“The required degree of consideration for the interests of
the other party will depend on the circumstances, including
the nature of the contract. In many commercial contracts
the rights and obligations of the parties will be so carefully
regulated that in the normal course of events
considerations of good faith shall remain entirely in the
background". (emphasis added)
447. In the same sense, renowned Chilean Scholar Enrique Barros explains:707
“contracts negotiated by businessmen with professional
advice and mass contracts show that information duties, as
those derived from good faith, are all the more intense
when the real possibilities of parties to protect their own
interests during the negotiations are lower”.
448. In the same sense, Scholar Arthur Hartkamp states, with reference to the Unidroit
Principles:708
“The application of the principle of good faith in
international commercial contracts does much to ensure
703

See paragraph 295 on pdf page 100 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/100}
704
See paragraph 200 on pdf page 38 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/38}
705
See Draft Common Frame of Reference (European Civil Law) at Exhibit C-LA-0233.{C-LA-0233}
706
See Eyzaguirre Baeza, Cristóbal, Rodríguez Diez, Javier, “Expansión y límites de la buena fe objetiva – A
propósito del proyecto de principios latinoamericanos de derecho de los contratos”, Revista Chilena de
Derecho Privado, N° 21, p. 187, and its English translation on pdf page 16 of Exhibit R-LA- 0114. {R-LA0114/16}
707
See Barros Bourie, Enrique, Tratado de responsabilidad extracontractual. Santiago, Editorial Jurídica,
2007, p. 1026 and its English translation on pdf page 29 of Exhibit R-LA-0079. {R-LA-0079/29}
708
See Hartkamp, Arthur, “The concept of good faith in the Unidroit Principles for international commercial
contracts”, Tulane Journal of International and Comparative Law, N° 3, 1995, p. 71 on pdf page 8 of Exhibit
R-LA-0040. {R-LA-0040/8}
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satisfactory results. However, the principle must be applied
with appropriate restraint. In the field of international
commerce, the parties to a contract are usually in a
position to settle the terms of their relationship themselves.
Consequently, the parties should be able to rely on the
terms which they have chosen”.
449. All this confirms that, contrary to Dr. Hoyos’ assertions, the quality of experts of the
parties is indeed crucial to determine the scope of application of the principle of
good faith. Notably, Mr. Troyano agrees with me in this regard.709 In any case, as I
previously explained, even if such a principle would be applicable, legitimate
reliance is clearly excluded by the mere fact that the parties expressly denied the
possibility to claim reliance. Accordingly, Dr. Hoyos’ confusing assertion that “[t]he
inclusion of waivers in a contract cannot by itself be construed to cast a doubt in the
good faith conduct of the other party”710 is simply wrong. On the contrary, good
faith can be breached if the waiving party disregards such waiver, insinuating that
the contractual statement is false.
450. In the same sense, I do not agree with Dr. Hoyos that it is possible for GUPC to rebut
the “presumption” contained in Sub-Clause 1.16. There is no such presumption. The
text of the clause could not be clearer: such reliance is excluded. The result of what
Dr. Hoyos does, by reference to concepts as “fundamental premise” or “fundamental
parameter” is in fact to breach the principle of pacta sunt servanda and in that way,
a modification of the parties’ agreement, which clearly dismissed the possibility to
claim reliance.
451. Dr. Hoyos argues that to enforce Sub-Clause 1.16 would allow ACP to go against its
own acts, which would constitute a breach of good faith.711 The case is clearly the
opposite: it is the Contractor who will be going against its own acts –and against a
specific provision of the Contract– if it claimed reliance after signing a clause that
clearly excluded such reliance. This is a clear violation of the prohibition to go
against one’s own acts, and the principle of good faith. In turn, no contradiction is
found in the conduct of the ACP: the ACP provided information to the Contractor,
clearly stating which was provided for reference only, and included a clause that
709

Mr. Troyano states that the duties to inform are not absolute and “highly depend on the nature of the
contract, on the context of the legal relationship involved, the duties imposed by the law, the conditions of
experts, the parties and the factual background in each particular case”. See paragraph 66 on pdf page 16 of
the First Legal Opinion of Mr. José Andrés Troyano. {C-EX-28/16}
710
See paragraph 200 on pdf page 38 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/38}
711
See paragraph 202 on pdf page 39 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/39}
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expressly excluded the possibility for the Contractor to invoke reliance on the
information provided. And now, the ACP is maintaining the same position.
Dr. Morales’ Legal Report
452. As I have anticipated, both Dr. Hoyos and Mr. Troyano rely in the analysis made by
Dr. Morales in his Legal Report. Accordingly, I will now move to answer the
arguments presented by Dr. Morales in his Report with regard to the duty to inform.
453. Before starting, I would like to again repeat that Dr. Morales’ analysis is exclusively
based in Spanish rules and jurisprudence, so its relevance to the present case is
limited. Dr. Morales does not include any reference to Panamanian law which, as
expressly provided for in the Contract, is the applicable law to the case. The fact that
Spanish law influences Panamanian law does not mean that Panamanian law can be
completely ignored and replaced by Spanish law at the moment of deciding.
454. Dr. Morales starts his analysis by stating that a party may incur in liability when it
transmits incorrect information that may be relied upon by the other party,712 when
such reliance is justified and was considered at the moment of presenting an offer.713
455. Dr. Morales also states that the Spanish Supreme Tribunal has stated that the liability
for the provision of incorrect information during the pre-contractual stage would be
subject to the regime of contractual liability.714 For this purpose, he quotes three
decisions from the Spanish Supreme Tribunal that would confirm this point.715 As
anticipated, Dr. Morales is unable to quote a single decision from Panamanian
courts. Contrary to Dr. Morales’ allegations, Panamanian Courts have confirmed
what I have stated in my previous Report:716 that any claim regarding the provision
of information in the tender process would be dealt with according to the rules of
extra contractual liability.

712

See paragraphs 43 and 44 on pdf page 20 of the First Legal Opinion of Dr. Antonio-Manuel Morales.
{C-EX-22/20}
713
See paragraph 45 on pdf page 20 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/20}
714
See paragraphs 46 and 47 on pdf page 20 of the First Legal Opinion of Dr. Antonio-Manuel Morales.
{C-EX-22/20}
715
See paragraphs 52 to 54 on pdf pages 20 and 21 of the First Legal Opinion of Dr. Antonio-Manuel
Morales. {C-EX-22/20}
716
See paragraph 231 on pdf page 79 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/79}

127

Case 1:20-cv-24867-RNS Document 67-21 Entered on FLSD Docket 10/21/2021 Page 129 of
191
DEL MORAL III

456. In any case, it must be first noted that Dr. Morales himself recognizes that in regard
to this matter “[t]he opinion of the Spanish legal authors is divided”.717 In addition,
the Spanish jurisprudence quoted by Dr. Morales718 is not helpful to state that
providing incorrect information during the pre-contractual stage can be characterized
as a breach of a contractual duty. All of these decisions focus their analysis on the
rules applicable to the compensation of damages. Indeed, in the first two cases, the
Tribunal annulled the contract and then applied the contractual rules for
compensation of damages. In turn, in the third case, the court’s analysis is centered
in the legal nature of the action exercised by the claimant based on dolo or culpa in
contrahendo and decided that it was a contractual action.
457. Finally, regarding the value of Spanish jurisprudence, it must be recalled that
Panamanian courts have not considered nor developed these legal concepts and have
consistently applied the rules of extra-contractual liability to damages that arise from
the pre-contractual stage of a contract.
458. Notwithstanding all the above, it is also notable that Dr. Morales does not address
the Contract, which leaves no room for an allegation of culpa in contrahendo. The
Contractor expressly declares that it is not relying on any representation when
entering into the Contract. The parties agreed on non-reliance clauses and allocated
responsibility and risks of information on the Contractor. Accordingly, I do not see
how such abstract discussion would help the Claimants’ case.
459. Dr. Morales then argues that the principle of good faith would impose duties of
conduct on the parties in the period before the celebration of the contract,719 and also
in the execution of the contract.720 Later, he argues that it would be contrary to this
principle of good faith, even in the absence of a duty to inform, to transmit
information that is justifiably relied upon by the other party, and then ignore the
consequences of such reliance.721 In principle, I agree with Dr. Morales’ general
references. However, as I previously commented, in the case at hand, it is impossible
717

See paragraph 50 on pdf page 21 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/21}
718
See Judgement of the Supreme Court of Spain of June 10, 2010 and its English translation at Morales
Moreno(I)-39. {C-EX-22.39}; see also Judgement of the Supreme Court of Spain of June 26, 2000 and its
English translation at Morales Moreno(I)-40 {C-EX-22.40}; see also Judgement of the Supreme Court of
Spain of April 24, 2009 at Morales Moreno(I)-41 {C-EX-22.41}
719
See paragraph 55 on pdf page 22 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/22}
720
See paragraph 56 on pdf page 22 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/22}
721
See paragraph 58 on pdf page 22 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/22}
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to characterize such alleged reliance as legitimate if we consider the terms of the
Contract.
460. The same conclusion applies to Dr. Morales’ reliance on scholar Federico de
Castro722 and his assertion that “[i]t is contrary to good faith to disclose information
and create legitimate reliance thereon, without regard for the consequences thereof.
This is the case even if there was no duty to disclose”.723 Again, Dr. Morales ignores
the circumstances that are relevant to determine the existence and scope of a duty to
inform in the Contract. It is not possible to assert that the ACP has to assume any
consequence regarding the provision of information if the Contractor expressly
assumed that risk in the Contract. Such would be, in my view, precisely contrary to
good faith. Indeed, scholar Federico de Castro states that “anyone who acts socially
should do so in a responsible manner, taking responsibility for their actions”.724 The
first step in “taking responsibility for its actions” is to respect the obligations, duties,
responsibility and risks that were contractually assumed, including the waiver of the
right to bring claims regarding such risks.
461. Dr. Morales then moves to makes reference to the jurisprudence of the Spanish
Supreme Tribunal –again, without providing any reference to decisions in Panama,
although Panamanian law is the applicable law in the case–, to argue that the
Tribunal has connected the rules of liability for creating reliance and the regulation
of mistake which was generated by the other contracting party.725 In that case, Dr.
Morales argues that two remedies will be available: annulment of the contract and/or
compensation for damages.726
462. He states that when the mistake is attributable to the other party, then the
requirement for the mistake to be excusable will be met, and the mistake will give
rise to a case of liability for creating reliance on incorrect information provided in
the pre-contractual stage.727 For this purposes, Dr. Morales provides a list of criteria
considered by the Supreme Tribunal of Spain to analyze the mistake or error which
722

See paragraph 57 on pdf page 22 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/22}
723
See paragraph 58 on pdf page 22 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/22}
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See Federico de Castro, “El Negocio Jurídico”, 1971, p. 64 and its English translation on pdf page 1 of
Morales Moreno(I)-42 {C-EX-22.42}
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See paragraph 60 on pdf page 23 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/23}
726
See paragraph 60 on pdf page 23 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/23}
727
See paragraph 62 on pdf page 23 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/23}
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is attributable to the other party.728 These are the same seven criteria which are
quoted by both Dr. Hoyos729 and Mr. Troyano.730
463. The problem of the analysis undertaken by Dr. Morales –and this problem extends to
his whole Report–, is that he fails to consider the specific characteristics of the case,
and the provisions of the Contract which regulate the circumstances in which
reliance will be excluded. And he fails in that analysis, even though the first of the
criteria enumerated by him refers precisely to the specific circumstances of the case,
as one of the main elements to consider in the analysis of an error for deficient
information. I find it remarkable that Dr. Morales has not considered the effect on
the possibility to claim compensation of the fact that the parties agreed expressly that
certain information –which is precisely the information that is now being quoted by
the Claimants– may actually not be relied upon.
464. Accordingly, Dr. Morales’ subsequent reference to doctrine of the Spanish Supreme
Tribunal on the possibility to obtain compensation for damages731 is actually
irrelevant. As I already explained,732 this analysis mainly deals with the legal nature
of the action claiming culpa in contrahendo and the legal rules applicable to
compensation of damages. This cannot be used as support for asserting that in the
case at hand the ACP has breached a contractual obligation, as the Contract is very
clear in allocating responsibility and risk for information on the Contractor, as I have
repeatedly explained. In other words, although I do recognize certain scenarios in
which an obligation to compensate may arise from the provision of incorrect
information, it is first necessary to establish that it was legitimate to rely in that
information. And that is the whole point: that in the present case, the Parties accepted
that the information could not be relied upon. I find it remarkable that Dr. Morales
has failed to consider such circumstances in his analysis, which renders his whole
opinion irrelevant.
465. Dr. Morales then refers to the liability for incorrect information in the Principles of
European Contract Law (“PECL”).733 He references Article 1245, which recognizes
728

See paragraph 66 on pdf page 24 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/24}
729
See paragraph 162 on pdf page 31 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/31}
730
See paragraph 89 on pdf page 21 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/21}
731
See paragraphs 67 to 75 on pdf page 25 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {CEX-22/25}
732
See paragraph 456 of this Report.
733
See paragraph 76 on pdf page 27 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/27}

130

Case 1:20-cv-24867-RNS Document 67-21 Entered on FLSD Docket 10/21/2021 Page 132 of
191
DEL MORAL III

that the duties in the negotiation phase arise from the principle of good faith, and that
any breach of those obligations will allow for the compensation of damages.734 He
also refers to other provisions of the PECL, which deal with mistake and
misrepresentations.735 For this purpose, he makes reference to Article 4.1.6 which
regulates the possibility to recover damages. However, I find remarkable that Dr.
Morales does not quote Article 4.1.3 of the PECL –which is barely included in a
footnote–, although that Article specifically deals with the possibility for the party to
have assumed the risk of mistake. In my previous Report, I precisely quoted one
article from Dr. Morales where he analyzes Article 4.1.3, especially with respect to
the possibility to allocate the risk of mistake.736 As I have explained, considering that
the Parties expressly agreed that the information provided could not be relied upon, I
believe that it is correct to argue that GUPC assumed the risk of the mistake, making
Article 4.1.3 applicable.
466. Accordingly, Dr. Morales’ references to the possibility to obtain compensation for
damages in cases of mistake737 simply miss the point. The relevant point is whether it
was legitimate for GUPC to rely on the information provided by the ACP. The
Contract provides that it was not legitimate. And none of the arguments put forward
by Dr. Morales contradict this conclusion.
467. Dr. Morales then refers to the regulation of gross negligence in the provision of
information, arguing that such will arise when there is a “high dose of negligence”.738
He also states that gross negligence will arise when one of the parties knows that
there is a possibility for the information to be inexact, or when its ignorance on the
mistakes in the information provided is inexcusable.739 I do not agree with Dr.
Morales’ analysis. As I have explained in detail, both in my previous Report and the
present one,740 the Supreme Court of Panama has been very strict when assessing
734

See paragraphs 76 and 77 on pdf page 27 of the First Legal Opinion of Dr. Antonio-Manuel Morales.
{C-EX-22/27}
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See paragraphs 78 to 81 on pdf page 27 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {CEX-22/27}
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See paragraph 208 on pdf page 68 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/68}
737
See paragraphs 81 and 82 on pdf page 28 of the First Legal Opinion of Dr. Antonio-Manuel Morales.
{C-EX-22/28}; see also paragraphs 86 to 89 on pdf page 29 of the First Legal Opinion of Dr. AntonioManuel Morales. {C-EX-22/29}
738
See paragraph 84 on pdf page 28 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/28}
739
See paragraph 85 on pdf page 29 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/27}
740
See paragraphs 379 to 382 on pdf page 124 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/124}; see also paragraph 557 of this Report.
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whether a conduct meets the standard of gross negligence. Dr. Morales’ general and
vague references are not sufficient to change that conclusion.
Obligations during the performance of the Contract
General considerations
468. In a new misconstruction of my arguments, Dr. Hoyos states that I claimed that the
ACP would not be subject to any duty during the performance of the Contract.741 Of
course, I never made that statement. What I did was to controvert the alleged duties
invoked by Dr. Hoyos –again, with reference to laws that are not applicable to the
ACP–, as they are not correct applications of Panamanian law.742
469. Notably, when enumerating the duties to which the ACP would be subject during the
performance of the Contract, Dr. Hoyos does not mention a single contract
provision.743 This is symptomatic of the way in which he addresses the legal issues in
his Report, excluding the application of the Contract.
470. With respect to the specific provisions of Panamanian law and the Regulation,
quoted by Dr. Hoyos,744 it is again necessary to provide some clarifications:
I do agree that, pursuant to Article 1109 of the Civil Code, not only the ACP
but also the Contractor must comply with the principle of good faith.
Article 130 of the Regulation, also quoted by Dr. Hoyos, only refers to a
“best-efforts” formula (“strive to guarantee”). In this respect, it is interesting
that the second sentence of Article 130 starts with the words “notwithstanding
the preceding purpose”. The use of these words, together with the use of a
best efforts formula clearly means that the priority of contracting is to secure
the collaboration of private parties within the scope of the ACP’s functions,
and, only to the extent that it does not interfere with this primary purpose,
contracts shall strive to protect the interests of the contractor. Accordingly, the
741

See paragraph 291 on pdf page 57 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/57}
Indeed, in my previous Report, I stated that “as with respect to the alleged duties during the tender period,
the list of obligations presented by Dr. Hoyos is misguided” and that “Dr. Hoyos fails to distinguish between
norms that are applicable to the ACP (Law 19, the Regulation) and those that are not (Law 22). Also Dr.
Hoyos attempts to derive specific obligations from mere enunciation of principles that do not have the
normative value that Dr. Hoyos erroneously extracts from them”. See paragraphs 324 to 325 on pdf page 109
of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX-5/109}
743
See paragraphs 291 to 292 on pdf page 57 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/57}
744
See paragraph 291 on pdf page 57 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/57}
742
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most relevant feature of this Article is not that it places a burden on the ACP
to look after the other party’s interests, but that it subordinates the interests of
the contractor to the performance of the functions of the ACP.
Dr. Hoyos once again provides an incorrect translation of the final part of
Article 130. The correct translation explains that such article demands the
parties to act in accordance with specific principles –not provisions- of
administrative law.745
I have already explained the correct scope of Article 134(4) of the
Regulation.746
Article 133(6) of the Regulation, refers to three situations, all different from
the present one:
o To “proceed in a timely manner, so that the actions attributable to the
Authority do not create an additional burden for the contractor in
complying with the contract”. This sentence refers to a general duty of
a party to correct or mitigate the negative consequences arising from
its own breaches;
o To “correct in the least possible time any disruptions that may occur”.
This second sentence refers in a very general manner to the duty to
correct disruptions related to the contract; and
o To “agree on the pertinent mechanisms and procedures to prevent or
to immediately and accurately solve any differences or disputes that
may arise, in accordance with the contract”. This final sentence refers
to the mechanisms for dispute resolution, in accordance to the
contract.
Article 100 and 101 of the Regulation do not impose on the ACP the
obligation to reach an agreement, but only to “try”, and document such
attempt, as recognized by Dr. Hoyos himself.747

745

See Article 130 of the Regulation on pdf page 107 of Exhibit C-LA-0021 {C-LA-0021} and its English
translation on pdf page 1 of Exhibit R-LA-0113. {R-LA-0113/1}
746
See paragraphs 437 of this Report.
747
See paragraph 291 on pdf page 57 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/57}
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On the duty of good faith
471. In two chapters of his Legal Report, Dr. Hoyos refers to the duty of good faith during
the performance of the Contract.748
472. As I explained in my previous Report, although I agree that the principle of good
faith is applicable during the performance of the Contract, I also believe that the
principle of good faith should be reasonably construed, and the duty to collaborate
may not be used to impose on a party obligations altering the bargain of the contract
and forcing it to renounce on its own interests.749
473. Dr. Hoyos argues that I did not provide any authority for this construction of the duty
of good faith during the performance of the Contract.750 However, my previous
Report included extensive reference to the correct scope of the duty of good faith,
which are of course also applicable to such duty during the performance of the
Contract.751
474. Dr. Hoyos also questions that I subordinate good faith to the agreement of the
Parties,752 and that I “confuse the reference to good faith in contracts with an attempt
to re-write agreements”.753 I do not fall into such confusion. However, it is clear that
the doctrine mandates the Parties and the tribunal to analyze good faith with rigor. In
this sense, professor Rodriguez Adrados explains:754
“the mission of doctrine and case law, in these moments,
consists of introducing the greatest possible rigor in all
concepts, thus delimiting their profiles, seeking their
differences instead of their relationships in order to avoid
spectacles such as the motely display of good faith, the
748

See paragraph 292 on pdf page 57 of the Fifth Legal Opinion of Dr. Arturo Hoyos {C-EX-19/57}; see
also paragraphs 271 to 275 on pdf page 51 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/51}
749
See paragraph 330 on pdf page 111of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/111}
750
See paragraph 292 on pdf page 57 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/57}
751
See for instance paragraph 138 on pdf page 47 of the Second Legal Opinion of Prof. Octavio Del Moral
{R-EX-5/47}; see also paragraphs 280 to 281 on pdf page 96 of the Second Legal Opinion of Prof. Octavio
Del Moral. {R-EX-5/96}; see also paragraphs 296 to 298 on pdf page 100 of the Second Legal Opinion of
Prof. Octavio Del Moral. {R-EX-5/100}
752
See paragraph 271 on pdf page 51 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/51}
753
See paragraph 272 on pdf page 51 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/51}
754
See Rodríguez, Adrado, “El fraude de ley”, en El Título preliminar del Código Civil, Academia Matritense
del Notariado, Madrid, 1977, t. I, p.391, quoted at González Pérez, Jesús, El principio general de la buena fe
en el derecho administrativo, Cizur Menor (Navarra), Civitas – Thomson Reuters, 5th Ed, 2009, pp. 34-35
and its English translation on pdf page 23 of Exhibit R-LA-0087. {R-LA-0087/23}
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abuse of rights and the fraud (...) with an increase in
litigiousness and a breach of legal certainty” (emphasis
added)
475. In the same sense, González Pérez explains that “fraud of law, the abuse of rights
and the general principle of good faith constitute, without a doubt, the concepts that
most sorely require a setting of limits”.755
476. Dr. Hoyos seems to ignore these limitations, and only emphasizes that “the parties
express agreement and good faith are at the same level”.756 I do not share that view.
I agree that good faith has a role in filling contractual gaps as a complement of the
express agreement of the parties and also in its interpretation, the parties’ agreement
is the main source to be applied. This explains why good faith must be applied with
caution, 757 precisely in order not to undermine or rewrite what the parties have
explicitly agreed.
477. I do agree with Dr. Hoyos that there is no intrinsic contradiction between the parties’
agreement and the duty of good faith.758 It is Dr. Hoyos who attempts to use good
faith to modify the agreement of the Parties, and in such a way create the
contradiction. Dr. Hoyos’ attempts to use good faith to exclude and change the
application of the agreement by the Parties.759 This is a completely improper use of
good faith. The proper utilization of the principle of good faith permits its
harmonious coexistence with the principle of pacta sunt servanda, but of course
never its derogation.
478. In relation with the principle of good faith, Dr. Hoyos also dedicates one chapter of
his Legal Report to the doctrine of venire contra factum proprium non valet.760
479. Dr. Hoyos agrees with me that the rule of venire contra factum proprium non valet
serves as an exception and to present a defense against another party’s exercise of a
755

See González Pérez, Jesús, El principio general de la buena fe en el derecho administrativo, Cizur Menor
(Navarra), Civitas – Thomson Reuters, 5th Ed, 2009, p. 35 and its English translation on pdf page 24 of
Exhibit R-LA-0087. {R-LA-0087/24}
756
See paragraph 273 on pdf page 51 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/51}
757
The Cofferdam Award stated that “[i]t is the Tribunal's opinion that good faith should be reasonably
construed. There is a tendency in many arbitrations for parties to invoke good faith in order to try to rewrite
their contract and insert more favourable terms in it, once a dispute has arisen. This cannot be done. This is
contrary to the very principle of good faith.” See paragraph 345 on pdf page 79 of the Cofferdam Final Award
at Exhibit R-0001. {R-0001/79}
758
See paragraph 274 on pdf page 51 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/51}
759
See paragraph 275 on pdf page 51 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/51}
760
See paragraphs 276 to 281 on pdf page 52 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/52}
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right.761 Accordingly, and as I explained in my previous Report, this doctrine is not
recognized as a self-standing basis of liability.762 Using a terminology from the
common law system, it is a shield, but not a sword.
480. Nevertheless, I notice that Claimants attempt to use this doctrine to base their claim
against the ACP.763 This is not admissible, which is confirmed by the same sources
quoted by Dr. Hoyos in his Legal Report.
481. In any case, I would like to clarify Dr. Hoyos’ reference to the elements of the
doctrine of actos propios. He argues that the requirements are: (a) a contradictory
conduct; (b) reasonable reliance by the other party on a prior conduct later
contradicted; and (c) harm to the party that acted in reliance.764 However, Dr. Hoyos’
fails to include one basic and obvious requirement for the doctrine to operate, which
is the identity the party that allegedly incurred in a contradictory conduct, as well as
the one that is invoking the contradiction to support his defense. Such requirement is
of crucial importance, precisely considering that the Claimants attempt to find
reliance on information provided by the ACP to third parties –either the authorities in
charge of the approval of the Third Set of Locks Project, or the authority in charge of
granting the environmental permit–.
482. Finally, Dr. Hoyos includes yet another reference to the alleged reliance created by
the ACP regarding the suitability of the PLE basalt stating that the “ACP created a
reliance through its conduct maintained through the tender process, for instance,
that the PLE basalt would be the main source of aggregates and suitable for that
purpose”.765 Notwithstanding that this constitutes factual allegations, I have already
explained why I do not believe the Claimants can be successful in claiming reliance
against an express provision of the Contract which precisely denies the possibility to
claim reliance. Precisely regarding the use of materials, Sub-clause 4.20 of the
Contract provides that “[t]he Employer shall not have any responsibility for any
shortage, defect or default in these materials”.766 Accordingly, to have signed the
Contract and then invoke such reliance shows that the Claimants are the ones that are

761

See paragraph 276 on pdf page 52 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/52}
See paragraph 314 on pdf page 106 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/106}
763
See paragraph 105 of Chapter III on pdf page 52 of the SOR {SOR/52}; see also paragraph 164 of Chapter
III on pdf page 66 of the SOR {SOR/66}; see also paragraphs 176 and 178 of Chapter III on pdf page 69 of
the SOR. {SOR/69}
764
See paragraph 280 on pdf page 53 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/53}
765
See paragraph 281 on pdf page 53 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/53}
766
See Sub-clause 4.20 of the Contract on pdf page 63 of Exhibit R-0007. {R-0007/63}
762
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incurring in a contradictory conduct, and a breach of the venire contra factum
proprium doctrine.
Alleged duty to maintain and restore the economic and technical balance of
the contract
483. As in his previous Legal Report,767 Dr. Hoyos includes a section of his new Report to
argue that the ACP would have been obliged to negotiate in good faith a clause to
restore the economic balance of the Contract.768 Dr. Hoyos states that such obligation
arises from Article 133(5) of the Regulation and Article 21 of Law 22.769
484. I have already explained why Law 22 does not apply to the ACP.770 Dr. Hoyos tries
once again to explain how Law 22 and the Regulation would not be incompatible,
and that Law 22 covers a subject matter that is not contained in the Regulation.771
This would be the case, particularly, with respect to the last paragraph of Article 21
of Law 22.772
485. As I have explained in detail, in order to exclude the applicability of Law 22, there is
no need to prove an incompatibility between Law 22 and the Regulation.773 Law 22
will always be excluded. But in any event, even if Law 22 were applicable, Dr.
Hoyos is still unable to explain, as I anticipated in my previous Report, how Article
21 may be useful whenever such provision clearly states that the State “may
consider” a contractual balance clause.774 Thus, Article 21 does not impose an
obligation, as Dr. Hoyos attempts to construe.

767

See paragraph 249 on pdf page 79 of the Fourth Legal Opinion of Dr. Arturo Hoyos. {C-EX-6/79}
See paragraph 305 to 332 on pdf page 60 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/60}
769
See paragraph 305 on pdf page 60 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/60}
770
See paragraph 102 of this Report.
771
See paragraphs 308 to 312 on pdf page 60 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/60}
772
See paragraph 312 on pdf page 61 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/60}
773
See paragraphs 109 to 110 of this Report.
774
“In contract for works, supply of construction goods or turnkey, when, as a result of events and
circumstances arising after the execution of the contract which could have not been foreseen at that moment
or by force majeure or fortuitous events, an alteration or obstruction of the costs occurs, which impedes the
fulfillment of the objective of the contract, the State may considered as included in the contract the
contractual balance clause, even if it not agreed, in order to permit the respective amendment” (emphasis
added). I note that the correct translation for the phrase “el Estado podrá tener como incluida en el contrato”
is “the State may consider as included in the contract”. See Article 21 of Law 22 and its English translation
on pdf page 8 of Exhibit C-LA-0145 {C-LA-0145/8}
768
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486. In turn, with respect to Article 133(5) of the Regulation, I also explained in my
previous Report775 that Article 133(5) of the Regulation allows the ACP to include
measures for maintaining the original technical, economic and financial conditions,
“as authorized by law or by the contract”,776 and in fact the Contract contains some
mechanisms to adjust the price of the Contract.777
487. Considering those facts, I do not believe that it is possible to impose on the ACP an
obligation to agree on additional mechanisms of rebalance. Such allegation cannot be
reasonably founded in the Regulation.
488. Dr. Hoyos then moves to analyze the theory of imprevisión and the sujétions
imprévues,778 and starts by saying that the last paragraph of Article 21 of Law 22
would provide “for the duty to restore the contractual balance in cases of unforeseen
material circumstances”,779 and in that way would recognize the theory of sujétions
imprévues. Notwithstanding the clarifications I already made regarding the
applicability of Law 22, I strongly reject Dr. Hoyos’ characterization of the last
paragraph of Article 21 as imposing an “obligation”. The text could not be clearer in
establishing that the State “may consider”.
489. He later states that Article 133(8) of the Regulation and the first paragraph of Article
21 would capture the theory of imprevisión, dealing with extraordinary and
unforeseen phenomena or events affecting the contractual balance.780 As I explained
in my previous Report, the text of these Articles demonstrates that the event that is
being referred to in those articles must amount to force majeure.781
490. Dr. Hoyos improperly states that “this application is accepted by” me. In my
previous report, I clearly stated that I reject the applicability of Law 22 and also
noted that according to Article 1B of the Regulation, the provisions contained in

775

See paragraph 337 on pdf page 113 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/113}
776
See Article 133(5) of the Regulation on pdf page 108 of Exhibit C-LA-0021 {C-LA-0021/108} and its
English translation on pdf page 2 of Exhibit R-LA-0113. {R-LA-0113/2}
777
See paragraph 346 on pdf page 115 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/115}
778
See paragraphs 314 to 320 on pdf page 61 of the Fifth Legal Opinion of Prof. Octavio Del Moral. {CEX-19/61}
779
See paragraph 315 on pdf page 61 of the Fifth Legal Opinion of Prof. Octavio Del Moral. {C-EX19/61}
780
See paragraph 315 on pdf page 61 of the Fifth Legal Opinion of Prof. Octavio Del Moral. {C-EX19/61}
781
See paragraph 356 on pdf page 118 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/118}
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Article 133 cannot be interpreted to grant the Contractor rights exceeding those
contained in the Contract.782
491. However, Dr. Hoyos states that the last paragraph of Article 21 of Law 22 would
recognize a different situation, which would cover the hypothesis of unforeseen
material circumstances which are discovered later in the execution of the contract
and are generally associated with ground conditions.783 Dr. Hoyos provides no
explanation for that assertion, which does not correspond to what Article 21 states.
The Article is very clear in explaining that it will apply only when dealing with
events and circumstances which arose “after the execution of the contract”.784
Accordingly, and as I explained in my previous Report, such Article does not apply
to circumstances already existing at the time of the signature, but encountered
later.785
492. Additionally, such Article clearly demands for the circumstances to be unforeseen.
Accordingly, and as I explained in my previous Report,786 circumstances that have
been considered in the Contract will be excluded.
493.

Dr. Hoyos attempts to rely on a Supreme Court decision dated 30 March 2015787 to
support “[t]he application of the sujétions imprévues theory to ACP’s
contracting”.788 However, the quoted decision deals with a completely different
subject that cannot be used to support an alleged duty of contract rebalance as Dr.
Hoyos asserts. The court dealt with a unilateral termination of a contract entered into
by the ACP that the claimant rejects alleging force majeure. Moreover, the rules in
which Dr. Hoyos attempts to rely were not addressed in this ruling and the Supreme
Court ended upholding the ACP’s decision of unilateral termination..

782

See paragraphs 341 to 343 on pdf page 114 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/114}.
783
See paragraph 317 on pdf page 61 of the Fifth Legal Opinion of Prof. Octavio Del Moral. {C-EX19/61}
784
See Article 21 of Law 22 and its English translation on pdf page 8 of Exhibit C-LA-0145 {C-LA-0145/8}
785
See paragraph 357 on pdf page 118 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/118}
786
See paragraph 357 on pdf page 118 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/118}
787
See Judgement of the Supreme Court of Justice of Panama of March 30, 2015 and its English translation
on pdf pages 3 and 4 of Exhibit C-LA-0326. {C-LA-0326/3}
788
See paragraph 319 on pdf page 62 of the Fifth Legal Opinion of Prof. Octavio Del Moral. {C-EX19/62}
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494. Aware of the weaknesses of his own argument, Dr. Hoyos then moves to assert that
the unforeseen risk may also refer to the economic consequences of an event, and not
necessarily the event itself.789
495. For these purposes, he relies on Colombian scholars Escobar Gil790 and Libardo
Rodríguez.791 Dr. Hoyos’ reliance on these authors is unhelpful to create an
obligation of contract rebalance on the ACP.
496. Regarding the theory of unforeseen risk, Prof. Escobar emphasizes that “it is
sufficient that the economic consequences that derive of [an event] be unforeseen”.792
His opinion of course does not consider two basic circumstances that make it
irrelevant to the case at hand. First, that Law 22 is not applicable to the ACP.
Further, this author does not address the Contract entered into by the ACP, which not
only allocates the risk of information to the Contractor, but also the responsibility
and the economic consequences of such risk.
497. In turn, Prof. Libardo Rodríguez deals with the circumstance that the fact or event
that alters the contractual conditions has to constitute and extraordinary “alea” as a
requirement for application of the unforeseeable risks theory, stating that “[t]his third
requirement therefore refers to facts that were not taken into considerations at the
moment of conclusions of the contract”.793 This requirement is simply not met in the
case at hand, where the parties indeed took into consideration the risk of information
and allocated it to the Contractor. Accordingly, Prof. Rodriguez’s opinion again does
not help to Dr. Hoyos’ argument.
498. Notwithstanding my explanations regarding these authors and the fact that Law 22 is
not applicable to the ACP, I find it surprising that Dr. Hoyos prefers to rely on
doctrine instead of referring to what the quoted Article provides. As has been
explained, the last paragraph of Article 21 refers clearly to “events and
789

See paragraph 321 on pdf page 62 of the Fifth Legal Opinion of Prof. Octavio Del Moral. {C-EX19/62}
790
See paragraph 321 on pdf page 62 of the Fifth Legal Opinion of Prof. Octavio Del Moral. {C-EX19/62}
791
See paragraph 323 on pdf page 63 of the Fifth Legal Opinion of Prof. Octavio Del Moral. {C-EX19/63}
792
See Rodrigo Escobar Gil, Teoría General de los Contratos de la Administración Pública, Legis, Colombia,
p. 566 and its English translation on pdf page 9 of Exhibit C-LA-0093. {C-LA-0093/9} In the same sense,
Prof. Libardo Rodríguez asserts that “the lack of foreseeability does not need to be necessarily related to the
existence of the event but rather to its effects”. See Libardo Rodríguez, El Equilibrio en los Contratos
Administrativos, Second Edition, Temis, p. 119 and its English translation on pdf page 1 of Exhibit C-LA0327. {C-LA-0327/1}
793
See Libardo Rodríguez, El Equilibrio en los Contratos Administrativos, Second Edition, Temis, p. 118 and
its English translation on pdf page 1 of Exhibit C-LA-0327. {C-LA-0327/1}
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circumstances arising after the execution of the contract” (emphasis added)794 and
not to unforeseeable economic consequences of foreseeable facts or circumstances as
Dr. Hoyos seems to argue. No reference to doctrine may alter the clear provision
contained in Article 21 of Law 22 which clearly refers to an event –and not a riskthat arises after execution.
499. Dr. Hoyos then makes some general references to the principle of equity, recognized
in Article 17 of the Panamanian Constitution, and the protection of private property,
recognized in Article 47 of the Constitution to allege that such principles prevent the
State “from requiring that the private contractor finance the public works” and thus,
“unforeseen risks or ‘aléas’ not contemplated by the parties (…) rest on the public
administration”.795 Such references are unhelpful. Dr. Hoyos may not rely
generically on the Constitution to attempt to construe a duty that is not recognized in
the law.
500. Regarding risks “not contemplated by the parties”, Spanish scholar Carrasco Perera
states:796
“one party cannot claim other non-agreed upon terms, and
claim there is a lacuna, if the matter at hand may be
resolved according to the maxim that non-negotiated risks
are endured by the party in which they fall. In other words,
it is presumed that the non-negotiated risk constitutes a
non-reassigned risk, not a forgotten risk”
501. Later, Dr. Hoyos refers to the decisions of the Supreme Court that I quoted in my
previous Report.797 He starts by criticizing that I did not provide excerpts of the
decisions except for the case regarding force majeure. That is of course wrong. I did
provide an excerpt of the January 30, 2009 decision, regarding precisely the need for
a specific clause of rebalance to be agreed in order for it to operate.798

794

See Article 21 of Law 22 and its English translation on pdf page 8 of Exhibit C-LA-0145. {C-LA-0145/8}
See paragraph 324 on pdf page 63 of the Fifth Legal Opinion of Prof. Octavio Del Moral. {C-EX19/63}
796
See CARRASCO PERERA, Ángel. Derecho de Contratos, Thomson Reuters - Aranzadi, Cizur Menor
Navarra, 2ª ed., 2017, Nr. 11/3, p. 467 and its English translation on pdf page 25 of Exhibit R-LA-0166. {RLA-0166/25}
797
See paragraph 326 on pdf page 64 of the Fifth Legal Opinion of Prof. Octavio Del Moral. {C-EX19/64}
798
See paragraph 350 on pdf page 116 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/116}
795
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502. The most relevant aspect about those decisions had to do with the facultative, rather
than imperative character of the mechanisms of contractual balance contained in Law
22 –and its predecessor, Law 56-. Such facultative nature is confirmed by the plain
text of Article 21, both in its initial and final paragraph.
503. Dr. Hoyos later refers to the existence of a serious alteration or obstruction of
costs.799 I do not believe that it is for a Legal Expert to comment in matters of fact,
so I am in no position to answer his allegations regarding alleged USD 1,6 billion
overruns.
504. Finally, Dr. Hoyos states that the ACP would be under an obligation to negotiate in
good faith to restore the economic balance. To construe that obligations, he makes a
joint analysis of the last paragraph of Article 21 of Law 22, which provides that the
State may consider a contractual balance clause, and Article 133(5) of the
Regulation, which establishes that the ACP is under the obligation to make the
required modifications to maintain the technical, economic and financial conditions,
as authorized by law. Dr. Hoyos argues that such authorization by law is precisely
the authorization provided in Article 21.800
505. Aware of the fact that Article 21 of Law 22 only provides that the State “may
consider”, he argues that the State cannot deny the application of the contractual
balance in his full discretion and without any basis.801 I do not believe that there are
sufficient reasons to believe that the ACP may have acted without any basis. Even if
Law 22 were applicable to the ACP –it is not– the provision on which Dr. Hoyos
relies on does not establish a “duty”. I do not see that either Claimants or Dr. Hoyos
have properly supported this argument. Accordingly, as there is no justification to
impose on the ACP an obligation of rebalance, I do not agree with Dr. Hoyos’
assertion that the Tribunal would have the authority to grant such relief.802
506. Finally, further commentaries are needed regarding Dr. Hoyos’ assertions regarding
Article 1B of the Regulation. Dr. Hoyos asserts that such provision “would be
deemed unenforceable if interpreted in a manner as to deprive the contractor of any

799

See
19/65}
800
See
19/65}
801
See
19/63}
802
See
19/65}

paragraph 328 on pdf page 65 of the Fifth Legal Opinion of Prof. Octavio Del Moral. {C-EXparagraph 330 on pdf page 65 of the Fifth Legal Opinion of Prof. Octavio Del Moral. {C-EXparagraph 331 on pdf page 65 of the Fifth Legal Opinion of Prof. Octavio Del Moral. {C-EXparagraph 331 on pdf page 65 of the Fifth Legal Opinion of Prof. Octavio Del Moral. {C-EX-

142

Case 1:20-cv-24867-RNS Document 67-21 Entered on FLSD Docket 10/21/2021 Page 144 of
191
DEL MORAL III

rights under the law”.803 He even mentions Sub-clause 1.4 of the Contract to state
that “the Contract if governed by the laws of the Republic of Panama and not only
ACP’s Regulation”.804
507. Dr. Hoyos seems confused regarding the effect of Article 1B of the Regulation on his
argument of contract rebalance. According to Article 1B of the Regulation, nothing
in the ACP’s Regulation –including its Article 133(5)- can be interpreted to grant the
Contractor more rights than those expressly agreed in the Contract. An “obligation of
contract rebalance” is clearly a right that the Contractor is alleging which was not
agreed in the Contract. Accordingly, Article 1B is not being used to deprive the
Contractor from its legal rights. It is being used to respect the Parties’ agreement,
reinforcing the principle of pacta sunt servanda. Regarding Dr. Hoyos’ reliance on
Sub-clause 1.4, I refer to my detailed analysis of the ACP’s special legal regime and
the law sources applicable to it.805
6. Additional payment for additional works under Article 1345 of the
Panamanian Civil Code
508. I note that the Claimants present a new argument in this arbitration, regarding the
applicability of Article 1345 of the Panamanian Civil Code.806 For this purpose, they
rely in their Legal Expert, Mr. Troyano, who analyses Article 1345 of the
Panamanian Civil Code,807 and the regulation of the contractor’s faculty to ask the
owner for an increase in the price of lump sum construction contracts. In addition, the
Legal Report of Dr. Morales also contains a similar analysis with respect to Article
1593 of the Spanish Civil Code,808 which contains the exact same rule as Article 1345
of the Panamanian Civil Code. I note that Dr. Hoyos does not refer to this new claim
in his Report.
509. As both Mr. Troyano and Dr. Morales provide for a similar analysis –actually, Mr.
Troyano contains extensive reference to Dr. Morales’ Report–, I will deal with both
reports together.

803

See paragraph 332 on pdf page 65 of the Fifth Legal Opinion of Prof. Octavio Del Moral. {C-EX19/65}
804
See paragraph 332 on pdf page 65 of the Fifth Legal Opinion of Prof. Octavio Del Moral. {C-EX19/65}
805
See paragraphs 58 to 128 of this Report.
806
See paragraphs 1360-1389 of Chapter IV on pdf page 448 of the SOR. {SOR/448}
807
See Article 1345 of the Civil Code on pdf page 136 of Exhibit C-LA-0001 {C-LA-0001/136} and its
English translation on pdf page 7 of Exhibit R-LA-0180. {R-LA-0180/7}
808
See Article 1593 of the Spanish Civil Code and it English translation on pdf page 284 of Exhibit R-LA0196. {R-LA-0196/284}
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Article 1345 of the Panamanian Civil Code is a legal provision of dispositive nature
510. The first consideration that must be taken into account in the analysis of Article 1345
of the Panamanian Civil Code is that the provision is of a dispositive nature and
therefore it will only apply in cases where there is a lacuna in the regulation of the
contract.
511. The dispositive character of Article 1593 of the Spanish Civil Code –equivalent to
Article 1345 of the Panamanian Civil Code–, is generally recognized by Spanish
doctrine. For instance, Scholar Vives explains that:809
“as has been reiteratively declared by case law, article
1593 CC does not contain a rule of necessary character,
but simply an interpretative rule of a tacit will of the
parties and, therefore, does not imply a limitation to the
contractual freedom, but rather a complement of what is
generally recognized in article 1255 CC (…) thus the
dispositive effectiveness of the rule allows the contracting
parties to convene on a regulatory agreed regime for price
revisions –notwithstanding its express prohibition
constitutes a usual practice in these kinds of contracts– and
of the possibility of modifications to the works and its
repercussions on the price”.
512. The dispositive nature of Article 1593 of the Spanish Civil Code is also recognized in
the doctrine810 and jurisprudence811 quoted by Mr. Troyano and Dr. Morales in their
expert Report.
513. I note that in this case, the Parties expressly agreed in Sub-Clause 4.12.6
[Unforeseeable Physical Conditions] of the Conditions of the Contract,812 that
809

See Vivas Tesón, Inmaculada, El «aumento de obra» «ex» Art. 1593 del Código Civil, Comentario a la
Sentencia del TS de 6 de julio de 1998 (RJ 1998, 5212), Revista de derecho patrimonial. 1999, Vol. 2, p. 317,
and its English translation on pdf page 8 of Exhibit R-LA-0197. {R-LA-0197/8}
810
See Francisco Lucas Fernández, Comentario al artículo 1593, en Comentario al Código Civil y
Compilaciones Forales, Tomo XX, vol.2. p. 4 on pdf page 7 of Exhibit C-LA-0426 {C-LA-0426/7} and its
English translation on pdf page 20 of Exhibit R-LA-0198. {R-LA-0198/20}. See also Salvador Coderch,
Pablo, Comentarios del Código Civil, p. 1200 on pdf page 6 of Morales Moreno(I)-10 {C-EX-22.10} and its
English translation on pdf page 6 of Exhibit R-LA-0199. {R-LA-0199/6}
811
See Judgment of the Supreme Court of Spain of October 31, 1998 and its English translation on pdf page 4
Exhibit C-LA-0424 {C-LA-0424/4}. See also Judgment of the Supreme Court of Spain of June 26, 1998 and
its English translation of pdf page 3 of Exhibit C-LA-0428. {C-LA-0428/3}
812
See Sub-Clause 4.12.6 on pdf page 60 at Exhibit R-0007. {R-0007/60}
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GUPC, as the contractor, would not be entitled to request the ACP for an adjustment
in the contract price originally agreed related to physical conditions encountered
during the execution of the works, save for certain exceptions established in the
Contract itself.
514. Specifically, Sub-Clause 4.12.6 [Unforeseeable Physical Conditions] of the
Conditions of the Contract, provided that:813
“4.2.6. Save as expressly provided in Sub-Clause 4.12, the
Contractor shall not be entitled to and shall not make any
claims, or requests for Variations or for adjustment(s) to
the Contract Price or for any Cost or for extension(s) to the
Time for Completion or to any Milestone Date(s), arising
from, out of or in connection with topographic conditions
(as defined in Sub-Clause 4.12.1.2) or physical conditions
(as defined in Sub-Clause 4.12.1.1) expected to be
encountered or actually encountered during the course of
the Works”.
515. Accordingly, it is my opinion that Article 1345 of the Panamanian Civil Code is not
applicable to the Contract since there is no legal vacuum or lacuna in the regulation
agreed by the Parties in their Contract in this regard. On the contrary, the Parties
expressly denied the contractor the possibility to request the ACP an increase of the
costs for the performance of additional works to those that were originally contracted.
The principle of invariability of the price and the contractor’s risk under Article 1345
of the Panamanian Civil Code
516. Article 1345 is included in the Panamanian Civil Code in the section that regulates
the lease contract of works and services,814 and specifically in the context of the rules
applicable to the contract of work for a lump sum (“contrato de obra a suma alzada”)
contained in Articles 1340 to 1352 of the Panamanian Civil Code.
517. Article 1345 of the Panamanian Civil Code establishes:815

813

See Sub-Clause 4.12.6 on pdf page 60 at Exhibit R-0007. {R-0007/60}
See Book IV “Of the Obligations in General and Contracts”, Tittle VI “Of the lease contract”, Chapter III
“Of the lease of works and services” of the Civil Code on pdf page 135 at Exhibit C-LA-0001. {C-LA0001/135}
815
See Article 1345 of the Civil Code on pdf page 136 of Exhibit C-LA-0001 {C-LA-0001/136} and its
English translation on pdf page 7 of Exhibit R-LA-0180. {R-LA-0180/7}
814
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“The architect or contractor in charge for a lump sum of
the construction of a building or another work based on a
convened drawing with the owner of the land, cannot
request an increase in the price even when the price of the
wages or materials have increased; however, he may so
request when a change to the drawing that causes an
increase in the works has been made, provided that the
owner has given his authorization”
518. Article 1345 of the Panamanian Civil Code –and its equivalent provision contained in
Article 1593 of the Spanish Civil Code–, provides for a rule applicable to the
contracts of works for a lump sum, according to which contractors cannot ask the
owner for an increase in the price of the contract, under the excuse that the price of
the materials necessary for the construction or execution of the works, has risen. In its
second part, the Article 1345 provides that contractors may request the owner for an
increase in the prices of lump sum contracts, when three specific requirements are
met: (i) there has to be a change in the original drawings of the works; (ii) such
change must generate an increase of the works; and (iii) the owner of the works has to
authorize the change. I will refer to these three requirements further in this section.
519. The main rule, pursuant to which no increase in price may be requested, provides for
the principle of invariability of the price, which is at the time, a manifestation of the
principle of pacta sunt servanda. Indeed, under Article 1345 of the Panamanian Civil
Code, the price initially determined by the parties in a contract of work, cannot be
subject to any variations, except when certain specific requirements are met. This also
has been recognized by Spanish scholar Francisco Lucas Fernández,816 quoted both in
Mr. Troyano’s817 and Dr. Morales’818 Reports. Thus, when the parties have agreed in
their contract to pay the contractor a fixed price for the execution of a specific scope
of works, parties are bound by that agreement and therefore cannot ignore it, even

816

See Francisco Lucas Fernández, Comentario al artículo 1593, en Comentario al Código Civil y
Compilaciones Forales, Tomo XX, vol.2. p. 8 on pdf page 11 of Exhibit C-LA-0426 {C-LA-0426/11} and its
English translation on pdf page 20 of Exhibit R-LA-0198. {R-LA-0198/20}. See also Vivas Tesón,
Inmaculada, El «aumento de obra» «ex» Art. 1593 del Código Civil, Comentario a la Sentencia del TS de 6
de julio de 1998 (RJ 1998, 5212), Revista de derecho patrimonial. 1999, Vol. 2, p. 317, and its English
translation on pdf page 8 of Exhibit R-LA-0197. {R-LA-0180/8}
817
See paragraphs 52 and 57 on pdf page 14 of the First Legal Opinion of Mr. José Andrés Troyano.{CEX-28/14}
818
See paragraph 15 on pdf page 12 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/12}
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under the pretext of an increase in the price of the materials needed for the execution
of the works.
520. As the contractor is considered to be a sophisticated and expert party that is familiar
to the risks associated to its activity, it is expected and required from him, diligence
and expertise in the calculation and projection of the costs associated to the
contracted works, so that the risk of a wrong or inaccurate assessment of the value of
the execution of the project, belongs to the contractor, in the same terms as the risks
of a variation in the materials or salaries, or any other similar circumstance that
influences the economy of the contract. As explained by Spanish Scholar Carrasco
Perara, “[w]hoever failed to adequately valuate the scope of the risk, in light of the
nature of the transaction, bears the risk of error”.819
521. Article 1345 of the Panamanian Civil Code leads to the logical conclusion that the
risk of the variation of the construction costs that may occur during the execution of
the contract, must be borne by the contractor. In this context, and in relation to Article
1593 of the Spanish Civil Code, Spanish Scholar Inmaculada Vivas explains that:820
“the rule of non-modifiability of the agreed «opus» is a
consequence of the principle of performance of the work at
risk and chance that singularly characterizes the
construction contract, consequently, attributing to the
contractor the risk of the «alea» that the variation of costs
entails”.
522. In this same sense, Spanish Scholar Pablo Salvador Coderch, quoted in Dr. Morales’
Report,821 clearly states that:822
“the rule [of Article 1593] is a consequence of the principle
of risk and chance characteristic to the works contract”.

819

See Carrasco Perera, Ángel. Derecho de Contratos, Thomson Reuters – Aranzadi, Cizur Menor Navarra,
2a ed., 2017, p. 297 and its English translation on pdf page 17 of Exhibit R-LA-0166. {R-LA-0166/17}
820
Vivas Tesón, Inmaculada, El «aumento de obra» «ex» Art. 1593 del Código Civil, Comentario a la
Sentencia del TS de 6 de julio de 1998 (RJ 1998, 5212), Revista de derecho patrimonial. 1999, Vol. 2, p. 317,
and its English translation on pdf page 8 of Exhibit R-LA-0197. {R-LA-0197/8}
821
See paragraph 21 on pdf page 13 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/13}
822
See also Salvador Coderch, Pablo, Comentarios del Código Civil, p. 1200 on pdf page 4 of Morales
Moreno(I)-10. {C-EX-22.10/4} and its English translation on pdf page 6 of Exhibit R-LA-0199. {R-LA0199/6} See also paragraphs 22 and 23 on pdf page 13 of the First Legal Opinion of Dr. Antonio-Manuel
Morales. {C-EX-22/13}
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523. Exceptionally, and only when complying with the three requirements provided in
such Article, the contractor will be allowed to request an increase in the price, which
Mr. Troyano and Dr. Morales fail to correctly analyze in their Expert Reports.
The correct scope of the requirements of Article 1345 of the Civil Code that authorize
an increase in the contract price of construction contracts for a lump sum
524. As previously mentioned, under Article 1345 of the Panamanian Civil Code, the
contractor in a construction contract for a lump sum is entitled to request the owner
for an increase in the prices of lump sum contracts when the following three
requirements are met: (i) there has to be a change in the original drawings of the
works; (ii) such change must generate an increase of the works; and (iii) the owner of
the works has to authorize the change. Mr. Troyano and Dr. Morales analyze these
requirements in light of Spanish doctrine and case law regarding Article 1593 of the
Spanish Civil Code.823
525. In this context, Mr. Troyano states that Spanish doctrine and case law are particularly
relevant in the analysis of Article 1345 of the Panamanian Civil Code, since Article 9
of the same Code provides for the interpretation of the law according to the truthful
history of its establishment.824 As I have previously explained,825 I agree that foreign
doctrine and jurisprudence may become useful to interpret a specific law provision.
However, it is important to note that the interpreter may refer to those tools to search
for the spirit of the law, only when the rule of law is considered to be obscure. Thus,
if the rule of law is clear, its literal meaning shall prevail according to Article 9 of the
Civil Code. In addition, it must be remembered that under Panamanian Law, foreign
doctrine and jurisprudence are not a source of law. Spanish law presents certain
evolution that did not take part in the history of establishment of the Panamanian
Civil Code rules. Accordingly, when using Article 9 of the Civil Code to resort to the
history of establishment of a certain legal rule, one must be aware of the limitations
imposed by the particularities of foreign legal systems. Panamanian Courts have to
interpret Article 1345 which may or may not coincide with Spanish doctrine and
jurisprudence.

823

A decision by the Supreme Court of Panama dated 22 September 2004 in which Mr. Troyano participated,
discusses the scope of Article 1345 of the Panamanian Civil Code taking a limited approach following the text
of the Article. The decision confirms that the starting principle is what the parties agreed and that any
departure requires prove that the owner accepted to pay an additional sum. See Decision by the Supreme
Court of Panama, dated 22 September, 2004 and its English translation at Exhibit R-LA-0207. {R-LA-0207}
824
See paragraph 51 on pdf page 13 of the First Legal Opinion of Mr. José Andrés Troyano.{C-EX-28/13}
825
See paragraphs 33 to 35 on pdf page 8 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/8}; see also paragraph 248 of this Report.
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526. Accordingly, I find that Mr. Troyano’s statement according to which “Panamanian
courts would undoubtedly adhere to the Spanish doctrine and case law interpretation
to determine the scope of the requirements of Article 1345”,826 is unsupported and
completely speculative. I cannot see where Mr. Troyano supports his conviction
according to which Panamanian Courts would “undoubtedly” accept the interpretation
given by Spanish doctrine and jurisprudence to Article 1593 of the Spanish Civil
Code.
527. Mr. Troyano also explains in his Report that Article 1345 of the Civil Code has been
applied by the Panamanian Courts on limited occasions. He further adds that, in the
limited cases where the provision in question has been applied, it has been in the
context of construction contracts, and not design–build contracts,827 as the one
entered into by ACP and GUPC. However, he does not provide a single quotation of
a decision by Panamanian tribunals in which the article has been applied.
528. According to Mr. Troyano, this circumstance does not impede the applicability of
Article 1345 of the Panamanian Civil Code to design–build contracts, since the
provision “does not distinguish between the two types of contracts”.828 Mr. Troyano
also states that “according to Spanish doctrine and case law, the extension of this
provision is applicable to design and construction contracts”.829 Once again, the
statements of Mr. Troyano lack of any support. Indeed, he does not quote any
Spanish doctrine or case law in support of these arguments.
529. Having clarified that, I will now refer to the requirements contained in Article 1345
of the Panamanian Civil Code which entitle the contractor to ask the owner of the
project for an increase in the price of a lump sum contract.
530. The first requirement to disregard the principle of invariability of the contract price
and entitle the contractor to request an increase in the contract price is that there
exists a change in the convened drawings of the works. Mr. Troyano830 and Dr.

826

See
28/15}
827
See
28/13}
828
See
28/13}
829
See
28/13}
830
See
28/14}

paragraph 60 on pdf page 15 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EXparagraph 51 on pdf page 13 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EXparagraph 51 on pdf page 13 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EXparagraph 51 on pdf page 13 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EXparagraph 53 on pdf page 14 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX-

149

Case 1:20-cv-24867-RNS Document 67-21 Entered on FLSD Docket 10/21/2021 Page 151 of
191
DEL MORAL III

Morales831 quote in their Reports Spanish doctrine to argue that the concept of
“convened drawing” or “agreed upon plans” has been interpreted in an ample
manner. Notwithstanding that I find some of those references to be inaccurate,832 I do
agree that Spanish doctrine assigns a wide meaning to the concept of “convened
drawings”.833
531. However, the relevant point in regard of this first requirement is not the scope of the
concept of “convened drawings”, but rather the nature of the changes that authorize
the contractor to request an increase in the contract price.
532. In his expert Report, Dr. Morales refers to the necessary changes as those that may be
necessary in light of the requirements imposed by the lex artis or by technical
requirements.834 I do not find this description very precise. Nevertheless, I must note
that Dr. Morales includes a definition of necessary changes that does not relate to his
characterization of the concept. Indeed, Dr. Morales states that necessary changes are
“those which ‘were not anticipated in the project either because they exceeded the
contracting parties’ regular foresight, or because they were wrongly foreseen’”.835 In
my opinion, this definition does not refer to the technical character of the changes or
to their necessity in the project, but to a completely different matter, which is the
foreseeability of the modifications introduced to the original project.
533. According to Dr. Morales, when the modification of the original project is produced
by technical requirements, we are in presence of a necessary change that entitles the
831

See paragraphs 21 and 22 on pdf page 13 of the First Legal Opinion of Dr. Antonio-Manuel Morales.
{C-EX-22/13}
832
Indeed, in paragraph 53 of his Report, Mr. Troyano states that the concept of “drawing” must be
interpreted in an ample manner. Nevertheless, the explanation that follows such statement does not relate to
the correct meaning that must be attributed to the concept. In effect, in a confusing manner, Mr. Troyano
explains in the same paragraph that the changes to the project may refer not only to its graphic representation,
but also include any alteration to the original project. This is different than saying what is the scope of the
concept “drawing”. Further in paragraph 54, Mr. Troyano indicates that such explanation is given by Scholar
Díez-Picazo which is incorrect, since the text of Díez–Picazo quoted by Mr. Troyano in this regard does not
refer to this matter, but to the different modalities that the changes in the original works may adopt. See
paragraphs 53 and 54 on pdf page 14 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/14}
833
Indeed, Spanish doctrine explains that Article 1593 of the Spanish Civil Code –identical to Article 1345 of
the Panamanian Civil Code– not only comprises the existence of a convened drawing, but that is also
sufficient a determination of the works to be performed, when the nature of such works does not need a
graphic representation. See Francisco Lucas Fernández, Comentario al artículo 1593, en Comentario al
Código Civil y Compilaciones Forales, Tomo XX, vol.2. p. 8 on pdf page 11 of Exhibit C-LA-0426 {C-LA0426/11} and its English translation on pdf page 20 of Exhibit R-LA-0198. {R-LA-0198/20}
834
See paragraphs 26 to 28 on pdf page 13 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {CEX-22/13}
835
See paragraph 27 on pdf page 14 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/14}
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contractor to request the owner of the project an increase in the contract price.836 This
statement is incorrect as a matter of law. Under Article 1345 of the Civil Code, the
introduction of changes that are necessary to the delivery of the works do not entitle
the contractor to request the owner for an increase in the contract price originally
agreed. Necessary changes are not comprised in such provision.
534. Any variation in the costs of the execution of the works originally contracted and/or
an increase in the works, that results necessary to obtain the originally contracted
scope, is a risk that is naturally assumed by the contractor, who acquired through the
contract the obligation to obtain a specific result by its own risk and venture, in
exchange for a fixed, closed and predetermined price. In other words, necessary
changes to the originally contracted works fall into the sphere of risks naturally
assumed by the contractor.
535. The only variations that authorize the contractor to request the owner for an increase
in the contract price are those variations that have been mutually agreed by the parties
and those that derive from the owner’s power to unilaterally modify the object of the
contract (ius variandi).
536. This conclusion is confirmed by Spanish Scholar Diéz-Picazo –in which Dr. Morales
relies on in his Report– in the following terms:837
“The last of the rules that can be found in Art. 1593 CC is
that if the works were agreed based on a convened
drawing, or which is the same thing, of a works project, an
increase in the price can be requested if there have been
changes to the project, provided that this change of project
has been authorized by the owner, so that this provision
regulates what we have previously called agreed
variations. In turn, it does not regulate the necessary
variations, and neither the limit that the contractor is
obliged to accept when the dominus operis exercises his ius
variandi”.
537. In the same sense, Scholar Estruch –on whom Dr. Morales also relies– explains
that:838
836

See paragraph 26 on pdf page 13 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/13}
837
See Díez-Picazo, Luis, Fundamentos del Derecho Civil Patrimonial, t. IV, Cizur Menor (Navarra), Civitas
– Thomson Reuters, 2010, p. 385 and its English translation on pdf page 7 of Exhibit R-LA-0200 {R-LA0200/7}
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“Changes to the drawing that produce an increase in the
works to which the provision refers and that produce as a
consequence that the contractor can correlatively demand
an increase of the closed price are such changes or
variations to the drawing, project or initial agreement that
are authorized by the principal that are not necessary in
order to attain the undertaken result”
538. Consequently, Spanish doctrine does not support the conclusion reached by Dr.
Morales that the introduction of necessary changes authorize the contractor to request
an increase in the contract price under Article 1593 of the Spanish Civil Code.
Contrary to the expert’s conclusion, the introduction to the project of changes that are
necessary for its execution in the terms agreed in the contract, fall within the natural
sphere of risks of the contractor under a construction contract for a lump sum.
539. The second requirement to entitle the contractor to request an increase in the original
contract price under Article 1345 of the Panamanian Civil Code, is the increase of the
works in the original project (“aumento de obra”), caused as a consequence of the
changes introduced in the convened drawing.
540. Mr. Troyano explains that the increase of the works, “not only refers to an increase in
the final volume of the project but also to the real works and the operations required
for the proper execution of the project”.839 According to Mr. Troyano, this conclusion
is confirmed by Dr. Morales and his case law analysis.840 Nevertheless, Dr. Morales
does not quote any case law dealing with the requirement of increase of the works.841
Accordingly, I am unable to comment on his assertion regarding the application of
this requirement by the Spanish courts.
541. In addition, Mr. Troyano states that it is Dr. Morales’ conclusion, that the increase of
the works may adopt different modalities, which may consist in an increase in the
quantity of the works to be performed, in a change in the materials or in a change in

838

See Estruch, Jesús, Comentario artículo 1593, in Cañizares Laso, Ana et all (directores), Código Civil
Comentado, Cizur Menor (Navarra), Civitas Thomson – Reuters, 2011, pp. 518 to 519 and its English
translation on pdf page 9 of Exhibit R-LA-0173. {R-LA-0173/9}
839
See paragraph 55 on pdf page 14 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/14}
840
See paragraph 56 on pdf page 14 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/14}
841
See paragraph 31 on pdf page 14 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/14}
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the construction methods.842 However, neither the paragraph of Dr. Morales’ Report
quoted by Mr. Troyano in this respect, nor the section of the Report in which Dr.
Morales addresses the requirement for increase of works under Article 1593 of the
Spanish Civil Code, contain any reference to the alleged modalities that such increase
of works may adopt. Mr. Troyano seems to be confused with the analysis undertaken
by Dr. Morales with respect to the modalities of the change in the convened drawing,
which corresponds to the first requirement –already dealt with–, and not the second,
which we are now analyzing.
542. In any case, Mr. Troyano’s characterization of the increase in the works is irrelevant,
since the risks of the execution of the works in the terms agreed fall on the contractor.
These alleged “modalities” cannot obviate that the general rule contained in the first
section of Article 1345 is that the contractor is not entitled to an additional payment.
543. The third and final requirement needed by the contractor in order to be entitled to
request the owner for an increase in the price of a lump sum contract is the
authorization of the owner to the changes introduced by the contractor in the project.
544. Again Mr. Troyano and Dr. Morales’s Reports analyze this requirement in light of the
Spanish Supreme Tribunal’s case law. From this, both experts explain that the
Supreme Tribunal does not require a written authorization by the owner and that it
has been understood that such authorization may be either express (writer of verbal)
or even tacit (for example, when the owner has not objected to the additional works
performed by the contractor).843 While I agree that the case law quoted by Mr.
Troyano and Dr. Morales interprets in an ample manner the requirement of the
owner’s authorization provided in Article 1593 of the Spanish Civil Code, it must be
noted that such doctrine pertains to the Spanish Supreme Tribunal and not to
Panamanian Courts. Furthermore, Mr. Troyano’s conclusion is solely based in
Spanish case law. In effect, he does not quote one Panamanian author or ruling to
support his statement that the owner’s authorization of the additional works
performed by the contractor may be either express or tacit.

842

See paragraph 56 on pdf page 14 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/14}
843
See paragraphs 57 and 59 on pdf page 14 of the First Legal Opinion of Mr. José Andrés Troyano. {CEX-28/14}; see also paragraph 33 on pdf page 14 of the First Legal Opinion of Dr. Antonio-Manuel
Morales. {C-EX-22/14}
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545. In this respect, Sub-clause 1.16 of the Contract undermines Dr. Morales’ and Mr.
Troyano’s attempt to construe a wide concept of authorization. Such clause provides
that:844
“No change in, or addition to, or waiver, relaxation,
forbearance, delay or indulgence in enforcing the terms
and provisions hereof shall be binding upon the Contractor
or the Employer unless approved and dated in writing by
their respective authorized representatives in express terms
that identify this Sub-Clause 1.16”
546. In any case, the description and explanations provided by Mr. Troyano and Dr.
Morales regarding this third requirement miss the point. Indeed, the relevant point of
the discussion is not whether the authorization of the owner is express or tacit. The
relevant point is that the consent of the owner to increase the works must be
unequivocal or unambiguous. Further, as explained, the Contract excludes the
possibility of a tacit modification of the Parties’ agreement. Any modification must
be approved and dated in writing by the Parties’ authorized representatives.
547. In this context, I would like to highlight a confusing statement made by Mr. Troyano
in his Report, regarding the requirement of the owner’s authorization to the additional
works of the contractor. Mr. Troyano states: “on the basis of the law and equity, I
think that whoever benefits from the acts of other persons, even though not expressly
authorized, has the natural obligation to fairly compensate for the benefits received
and the expenses incurred therein”.845
548. It seems like Mr. Troyano is suggesting that, if the owner of the project obtains a
benefit by the acts of the contractor, then the he has a “natural obligation” to
compensate the contractor, even if the owner has not authorized the contractor’s acts.
This is not correct. Whether express or tacit, Article 1345 of the Panamanian Civil
Code demands that the owner authorizes the extra works performed by the contractor.
If such authorization does not exist, the contractor will not be entitled to ask the
owner for an increase in the contract’s price claiming the extra costs of the additional
works performed. Thus, the mere benefit of the owner is not enough for the increase
in the contract’s price. In any case, it is not correct to state that the owner of the
project that “benefits” from the contractors works, has a “natural obligation” to pay
the contractor, since natural obligations –as oppose to civil obligations– are precisely
844

See Sub-clause 1.16 on pdf page 39 of the Contract at Exhibit R-0007. {R-LA-0007/39}
See paragraph 58 on pdf page 15 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/15}
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those that do not confer the creditor the right to demand its compliance to the debtor.
Moreover, again, Mr. Troyano is improperly disregarding the general principle
consecrated in Article 1345: the risk of additional costs falls on the contractor.
549. In my opinion, the interpretation that Mr. Troyano and Dr. Morales give to Article
1345 of the Panamanian Civil Code, and specifically the requirements that authorize
the contractor to request the owner an increase in the contract price originally agreed,
is excessively extensive and turns upon its head the risks of a construction contract
for a lump sum, which belong naturally to the contractor. Indeed, the Claimants legal
experts stretch out Article 1345 and intent to assign it a function of rebalance of the
contractual terms. This is profoundly mistaken. Article 1345 of the Panamanian Civil
Code is not a rebalance rule. As explained, under Article 1345 the risks associated
with the variation of the construction costs that may occur during the execution of the
contract, fall on the contractor, not on the owner of the project. Under such provision,
the contractor has the right to an increase in the original price of the contract only if
the new works have been introduced by express agreement of the parties or
unilaterally by the owner of the project in light of its ius variandi, when the other
requirements are also met.
550. Further, an as it was already explained, the Contract contains a specific provision that
denies the constructor the possibility to request an increase in the contract price for
the costs of the performance of additional works to those that were originally
contracted. Therefore, there is no legal vacuum that allows the application of Article
1345 of the Panamanian Civil Code as a suppletory rule to this case.
551. Finally, I note that Dr. Morales concludes his analysis of Article 1593 of the Spanish
Civil Code referring to the quantification of the additional price that the owner of the
project has to pay the contractor for the additional works performed in a lump sum
works contract when the three conditions of such provision are met. According to Dr.
Morales, “[t]he calculation method set forth in Article 1593 of the CC takes into
consideration the cost of having to replace the envisaged materials or alter the work
method”.846 I find Dr. Morales view to be incorrect and unsupported. In effect, Article
1593 of the Spanish Civil Code and Article 1345 of the Panamanian Civil Code do
not provide for a calculation system of the costs of the additional works performed by
the contractor. Such rules only establish the circumstances under which the contractor
will be, or will not be, entitled to ask the owner of a project for an increase in the
contract’s price in cases where the contractor has performed works that are additional
846

See paragraph 42 on pdf page 17 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/17}
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to the originally project agreed on by the parties. Panamanian Article 1345 and
Spanish Article 1593 do not even make references to situations such as “replacing
materials” or “alteration of the work method”, referenced by Dr. Morales. Further,
Dr. Morales does not provide for any authority in support of his statement.
7. Requirements for civil liability under Panamanian law
552. In my previous Report,847 I addressed the three elements that must concur in order to
successfully claim damages: an unlawful conduct of the other party; a damage
caused; and causation between the conduct and the damage. Dr. Hoyos recognizes
that these three elements are necessary.848 However, in his previous Report849, he only
addressed two of them (unlawful conduct and damage) and in his last Report, he only
focuses on one element (unlawful conduct).850 In both cases, he failed to analyze the
requirement of causation.
553. In my view, Dr. Hoyos’ failure to address all the necessary elements of civil liability
makes his analysis incomplete and prevents the Claimants from having a legally
supported case regarding their alleged right to compensation. Indeed, causation is a
fundamental element that not only links the debtor’s conduct with the damages from
a factual point of view, but also justifies an eventual compensation to the creditor.
554. I will address each of these elements and will also clarify Dr. Hoyos’
misinterpretations, especially regarding the gradation of negligence under
Panamanian Law.
Unlawful conduct
555. In my previous Report, I explained the correct scope of the concepts of dolo and
gross negligence, analyzing Article 34-C of the Panamanian Civil Code.851 I also
noted that Article 34-C is identical to Article 44 of the Chilean Civil Code, and for
such reason –as both me and Dr. Hoyos have done when a foreign legislation
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See paragraphs 365 to 402 on pdf page 120 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/120}
848
See paragraph 293 on pdf page 58 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/58}
849
See paragraphs 179 to 186 on pdf page 58 of the Fourth Legal Opinion of Dr. Arturo Hoyos. {C-EX6/85}; see also paragraphs 261 to 274 on pdf page 84 of the Fourth Legal Opinion of Dr. Arturo Hoyos.
{C-EX-6/84}
850
See paragraphs 293 to 304 on pdf page 58 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/58}
851
See Article 34-C of the Civil Code on pdf page 23 of Exhibit C-LA-0001. {C-LA-0001/23} and its
English translation on pdf page 5 of Exhibit R-LA-0180. {R-LA-0180/5}
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contains a provision identical to the one in the Panamanian Civil Code-, I made
reference to a Chilean scholar that defines both concepts.852
556. Dr. Hoyos simply rejects my reference to Chilean doctrine, stating that such reliance
is “completely inadequate”853 and that my “construction is artificial and
incorrect”.854 I strongly disagree with Dr. Hoyos. In fact, it is striking to me that he
disregards my reference to Chilean law, considering that he explicitly recognizes that
Article 34-C “was indeed introduced from the Code of Bello”855 (the Code of Bello is
the Chilean Civil Code), and that “[i]ndeed Spain does not have a provision such as
Article 34-C which defines the degrees of fault and equate gross negligence to
dolo”.856
557. It is also surprising that he argues that I have only relied on one academic essay from
a Chilean scholar.857 That is not true. I specifically quoted a decision of the
Panamanian Supreme Court which rejected a claim of gross negligence, even though
the case dealt with a severe lack of diligence by the debtor.858 Such decision confirms
that, for a case of gross negligence to meet the standard, a high threshold must be
met. Notably, Dr. Hoyos does not even mention this decision, but merely repeats that
a “significant deviation” of a standard of care would constitute a case of gross
negligence.859 As I have explained, only in very extreme cases, will such standard be
considered to be met.
558. Notably, Dr. Hoyos relies on Panamanian court’s reference to Spanish law, to
conclude that dolo does not require and “intent to harm”.860 Dr. Hoyos knows that the
Spanish Civil Code does not have a provision like Article 34-C of the Panamanian
Code. In fact, he states that his opinion is “despite the definition in Article 34-C”.861
Accordingly, Dr. Hoyos’ reliance on Spanish case law that departs from the express
terms of Panamanian law is unhelpful to support his Legal Opinion.
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See paragraph 378 on pdf page 124 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/124}
853
See paragraphs 295 on pdf page 58 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/58}
854
See paragraphs 296 on pdf page 58 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/58}
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See paragraphs 295 on pdf page 58 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/58}
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See paragraphs 297 on pdf page 58 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/58}
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See paragraphs 294 on pdf page 58 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/58}
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See paragraph 381 on pdf page 73 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/73}
859
See paragraphs 303 on pdf page 59 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/59}
860
See paragraphs 298 to 302 on pdf page 58 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/58}
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See paragraphs 298 on pdf page 58 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/58}
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559. Dr. Hoyos also argues that “a breach of a law amounts to ‘dolo’ because a party is
deemed to have full knowledge of the law and the potential harmful consequences of
its actions”.862 This is untenable. As I explained in my previous Report,863 a mere
breach of a legal duty is not sufficient, and Dr. Hoyos’ reliance on Spanish doctrine –
which as I have explained, contains a different definition of dolo- is unhelpful.
Damages
560. Considering the fact that Dr. Hoyos has decided not to address this element of civil
liability in his last Report, I would like to once again clarify that, the burden to prove
all the three elements falls on the party claiming damages,864 and that a creditor can
be compensated for unforeseeable damages only if the debtor is responsible for gross
negligence or dolo, pursuant to Article 992 of the Civil Code.865
561. I have already explained that, regarding compensation of loss of profit, such claims
must be regarded in a restrictive manner and only profits which would have
effectively materialized had the breach not occurred can be claimed. Therefore, a
high degree of certainty is required considering the specific circumstances and mere
expectations of future gain cannot be compensated under Panamanian law.866
562. I have also explained why Dr. Hoyos’ understanding of loss of opportunity is
incorrect, and how the decisions quoted do not support the Claimant’s case or Dr.
Hoyos’ assertions, as loss of opportunity compensations have only been awarded in
very exceptional circumstances.867 As Dr. Hoyos provides no answer to my
assertions, I fully rely on them.
Causation
563. As in his previous Report, Dr. Hoyos does not analyze the requirement of causation,
but only assumes that such exists.868
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See paragraphs 304 on pdf page 59 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/59}
See paragraphs 386 to 388 on pdf page 74 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/74}
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See paragraph 367 on pdf page 121 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/121}
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See paragraph 391 on pdf page 127 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/127}
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See paragraph 393 on pdf page 127 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/127}
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See paragraphs 395 and 396 on pdf page 127 of the Second Legal Opinion of Prof. Octavio Del Moral.
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564. I have already explained that causation between the acts which amount to a breach of
contract and the damages claimed must be necessarily proved by the Claimant.869
565. The only reference to the requirement of a causal nexus is done with respect to the
claim presented by the Second to Fourth Claimants.870 Although in my previous
Report I already explained why Dr. Hoyos’ allegations were incorrect,871 I will
nevertheless refer to Dr. Hoyos’ new arguments in the corresponding section of this
Report regarding Second to Fourth Claimants’ claim.
8. Delay damages and concurrent liability under Panamanian law
566. In the last section of his Report, Dr. Hoyos refers to delay damages and concurrent
liability under Panamanian law.872 Such section deals mainly with penalty clauses and
their regulation both in the Panamanian Civil Code873 and in the Regulation.874 Dr.
Hoyos also notes –and I agree with him- that the Contract contains liquidated
damages in Sub-clause 8.7.875
567. Dr. Hoyos recognizes that, in the event that the parties have agreed on a liquidated
damages clause, the creditor may claim the payment of the penalty without proving
damages.876 I agree with him.
568. However, he later makes a contradiction, arguing first that the liquidated damages
may be demanded “without having to prove that the debtor was at fault”,877 but later
stating that “the debtor may object to the payment of delay damages by establishing
that he was not at fault”.878 Those affirmations are directly contradictory, so it is
impossible to comment on Dr. Hoyos’ opinion. In any case, the debtor’s fault is
required in cases of penalty clauses.
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See paragraph 400 on pdf page 130 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/130}
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See paragraphs 373 on pdf page 72 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/72}
871
See paragraphs 400 to 402 on pdf page 130 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/130}
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See paragraphs 417 to 429 on pdf page 79 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/79}
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569. Dr. Hoyos later states that the rule contained in Article 988 of the Panamanian Civil
Code is applicable to “all obligations”879, including extra-contractual880 and
contractual liability.881 Consequently, he states that this article also applies to
obligations arising from penalty clauses.882
570. To support his allegations, Dr. Hoyos’ Report contains a quote of a decision of the
Supreme Court of Panama,883 which does not deal with liquidates damages clause, so
its utility in the present case is null. Dr. Hoyos also argues that “Panamanian courts
have applied Article 988 of the Civil Code and reduced damages”, including
additional reference to three different judgements884. Nevertheless, none of the
decisions quoted by Dr. Hoyos refers to liquidated damages clauses, and even
further, not even one of those judgements makes any reference to Article 988 of the
Civil Code.
571. Article 988 of the Civil Code does not apply to liquidated damages clauses. For
example, a ruling from the Spanish Supreme Tribunal stated that the issue lay in
determining if the existence of a liquidated damages clauses could be the object of
moderation pursuant to Article 1103 of the Spanish Civil Code (equivalent to Article
988 of the Panamanian Civil Code). Answering to this question, the Court
established:885
“[t]he judge’s discretionary power of modifying or
determining the amount of the indemnification in the case
of a breach of the obligation based on negligence
established in Article 1103 CC cannot operate against the
parties’ agreement”.
572. In addition, it has been brought to my attention that the Claimants make the
following statement: “Panamanian law provides for the apportionment of liability in
the event of concurrent delays, as explained by Dr. Hoyos. This means that even in
the event of concurrent delay (which is not the case here) the situation is not ‘all or
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nothing’ and ACP would still be required to compensate GUPC on an appropriate
basis”.886 In my opinion such statement does not properly reflect Panamanian law.
573. First of all Dr. Hoyos does not refer in his Report to the specific issue of concurrent
delays. What he refers to is the possible effect of contributory negligence on the
ACP’s claim for delay damages under the Contract.887 In the case of a claim by the
Contractor for prolongation or delay-related costs, the first question which arises is
whether the costs were caused by the alleged breach of contract. In that regard it
must be remembered that according to Article 992 of the Civil Code of Panama
damages to be indemnified in case of a breach of contract are those foreseeable and
that are the necessary consequence of the breach.888 If the party claiming damages
would still have incurred the costs but for the alleged breach (i.e. if it would still
have incurred the costs even if the alleged breach had not happened), then the
damages or losses are not the necessary consequence of the lack of performance or
breach: the party claiming the damages would always have incurred the costs in any
event. In that situation, the party claiming damages simply fails to establish
causation and the claim therefore fails.889
574. In any event this whole debate is irrelevant to the issue at hand. In the case of the
Contract, the matter is determined by the application of the extension of time
provisions in Sub-Clause 8.4 [Extension of Time for Completion]. If the Contractor is
entitled to an extension of time then this will reduce or eliminate the Employer’s
right to delay damages. If, on the other hand, the Contractor does not establish its
entitlement to an extension of time in relation to the delay in question, then the delay
damages will apply.
575. Finally, regarding Dr. Hoyos’ reliance on Article 128 of the Regulation, which
would contain “a special provision on penalty clauses for delays in works
contracts”890 is unhelpful to his position.
576. Article 128 of the Regulation provides:891
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“In contracts for construction work, penalty clauses shall
be based on the principle of cost restitution and damages
arising from delays in the delivery of the work or its
different stages”
577. This provision establishes a general principle for the insertion of liquidated damages
clauses in contracts entered into by the ACP, by virtue of which these clauses must
be inserted in order to compensate the ACP for damages arising from delays of the
contractors. In other words, liquidated damages clauses cannot be introduced as
purely punitive mechanisms, as would be the case when the clause can be claimed in
addition to the compensation for damages according to Article 1040 of the Civil
Code. Notwithstanding that Dr. Hoyos’ reference to Article 128 is general and he
does not arrive at any conclusion applicable to the Contract, it must be said that
Article 128 only confirms the validity of the clause inserted in Sub-clause 8.7 of the
Contract.
9. Lack of entitlement of the Second to Fourth Claimants under the JSG
578. In my previous Report,892 I explained that Second to Fourth Claimants are not entitled
to claim any damages under the JSG. I thoroughly reviewed the relevant Panamanian
Law rules to make clear that the JSG is a fianza contract, which typically and by
definition is an unilateral contract that, as such, only imposes obligations on the
Guarantor (the Second to Fourth Claimants) vis a vis the Creditor (the ACP).893
579. Further, I clarified that pursuant to Article 1529 of the Civil Code, the only action that
the guarantor has, is against the main debtor (GUPC) and not against the creditor894
and that, even conceding that Guarantor might be entitled to bring a claim against the
ACP for breaches that would have been incorporated as obligations under the JSG,
the Second to Fourth Claimants claims are a mere repetition of the claims presented
by GUPC, not having alleged any breach of a specific obligations by the ACP under
the JSG.895
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See paragraphs 403 to 424 on pdf page 130 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/130}
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See paragraph 404 on pdf page 130 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/130}
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580. I note that the Second to Fourth Claimant’s claims are dealt with by both Dr. Hoyos’
last Report896 and also by Mr. Troyano.897 I will first address Dr. Hoyos’ last Report
and then Mr. Troyano’s Report.
Dr. Hoyos’ Legal Report
581. In his last Report, Dr. Hoyos inconsistently insists on relying on Articles 30 and 1109
of the Panamanian Civil Code to allege a sort of “double integration” of the JSG with
Panamanian law, stating: (i) that “the JSG incorporates ACP’s mandatory duties
under Panamanian law, including those in ACP’s Regulation, pursuant to the
principle of integration”898 and (ii) that “the JSG incorporates, inter alia, ACP’s
duties”899 to act in good faith, to inform, to collaborate, to avoid actions that would
make the Second to Fourth Claimants’ obligations more onerous and to act with
equity.900
582. Notwithstanding the following explanations, it must be noted that Dr. Hoyos’
assertions are demonstrative of a serious misunderstanding of the legal guarantee
mechanisms. The concept of guarantee itself teaches that they are established in favor
of the creditor, taking therefore the form of a unilateral contract. Accordingly, scholar
Diez Picazo explains that “the term guarantee is given to any measure or special way
of securing the effectiveness of a credit” and that “every guarantee, therefore, consists
of a new subjective right or a new power that is granted to the creditor”.901 Indeed,
the same author together with scholar Antonio Gullón, conceives guarantees as an
additional right in favor of the creditor, explaining that:902
“[t]he guarantee, in the technical and specific sense, is a
new subjective right or a new power, according to its type,
which is joined to the credit in order to reinforce the
creditor’s security that his interest will be satisfied”.
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163

Case 1:20-cv-24867-RNS Document 67-21 Entered on FLSD Docket 10/21/2021 Page 165 of
191
DEL MORAL III

583. I have already explained that Article 1109 does not help the Second to Fourth
Claimants’ case or Dr. Hoyos’ arguments.903 I also explained that it is incorrect for
Dr. Hoyos to try to “integrate” certain duties to the JSG, under Article 1109, which
are the same duties that he previously “integrated” to the Contract between the ACP
and GUPC. I also explained that Article 30 of the Civil Code,904 is a rule that deals
with the retrospective application of law,905 and that may not serve Dr. Hoyos’ claim.
584. Notwithstanding my analysis, Dr. Hoyos insists on conceiving good faith as a means
to incorporate duties on the ACP under the Contract, and then, to incorporate such
duties to the JSG, which is a different contract. For that purpose, Dr. Hoyos relies906
on a Spanish author’s commentary on Article 1258 of the Spanish Civil Code, in
whose opinion “when the parties agree to something contrary to imperative law, the
agreed clauses would have to be replaced by those legally applicable, because the
[contractual] agreement is not consistent with the nature [of the contract] and to the
law”.907 I do not agree with that opinion because as I already explained imperatives
laws are a limitation of private autonomy and not a mechanism to integrate contracts
under Article 1109. In any case, Dr. Hoyos does not explain in what way, the parties’
agreement is “contrary to imperative law”, in order to make such reference relevant.
585. Notably, Dr. Hoyos is unable to quote a single decision of the Supreme Court of
Panama in which Articles 1109 or 30 of the Civil Code have been given the scope
that Dr. Hoyos’ attempts to give them. Indeed, for instance with respect to Article 30,
the Supreme Court has been clear in limiting its application to cases of temporal
application of the law, as I extensively referred to in my previous Report.908
586. Later, Dr. Hoyos contradicts my opinion regarding the legal nature of the JSG as a
fianza contract that imposes obligations only for one of the parties (in the case at
hand, the Guarantors),909 stating that “even a unilateral contract may in fact, give rise
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906
See paragraph 335 on pdf page 66 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/66}
907
See Antonio Reverte’s commentary on Article 1258 of the Spanish Civil Code in Comentarios al Código
Civil, directed by Manuel Albaladejo and Silvia Díaz Alabart, Tomo XVII, Volume I, Edersa Madrid, V.Lex262375, p. 18 and its English translation on pdf page 1 of Exhibit C-LA-0311. {C-LA-0311/1}
908
See paragraph 132 on pdf page 42 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/42}
909
See paragraph 337 on pdf page 66 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/66}
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to the liability of the creditor vis-à-vis the guarantor”.910 Dr. Hoyos does not provide
any support for such assertion and alleges that I admitted “that if ACP breaches an
obligation under the JSG, the Guarantors are entitled to bring a claim against
ACP”.911
587. Dr. Hoyos’ assertion is simply false. I explained my position in a clear manner in my
previous Report, supported by Spanish scholar Diez-Picazo, stating as follows:912
“Indeed, under Panamanian law, the fianza imposes
obligations only on one of the parties, as it constitutes a
unilateral contract which imposes obligation only for one
of the parties. As explained by Diez-Picazo, fianza is ‘a
special type of guarantee that is generated when a third
part undertakes to execute the payment owed by the debtor
to the creditor’”.
588. In paragraph 417 of my previous Report,913 which is the section quoted by Dr. Hoyos
to improperly declare that I “recognized” that the JSG imposes obligations to the
ACP, I considered a breach incurred by the ACP regarding the main Contract. As to
the JSG, I did not say that it imposed any obligations on the ACP. I only repeated
what it is obvious, and only in a hypothetic manner: that a claim based on the JSG
may have to be based on a breach of an obligation by the ACP under that contract.
589. Dr. Hoyos further attempts to rely on Article 90 of the Regulation and the principle of
“strict legality” to relativize the unilateral character of the JSG, by asserting that the
“ACP cannot contract out of its mandatory duties and any argument based on the
nature of the contract is irrelevant in this respect”.914 In my previous Report, I have
already explained the correct scope of Article 90 of the Regulation, and I fully rely on
that explanation which has not been controverted by Dr. Hoyos.915
590. Additionally, Dr. Hoyos’ allegation that, as Panamanian law governs the JSG,
“Article 1109 of the Civil Code incorporates all provisions of Panamanian law into

910

See paragraph 338 on pdf page 67 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/67}
See paragraph 338 on pdf page 67 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/67}
912
See paragraph 404 on pdf page 130 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/130}
913
See paragraph 417 on pdf page 133 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/133}
914
See paragraph 339 on pdf page 67 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/67}
915
See paragraph 78 on pdf page 24 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX-5/78}
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the JSG”916 is also incorrect. I have already clarified that the circumstance that a
contract is governed by certain national legislation, does not deny the special legal
framework applicable to the ACP, which is consecrated at a Constitutional level.917
Moreover, under Article 1109 of the Civil Code, contract integration must operate in
accordance to the nature of the contract. Given the fact that fianzas are unilateral
contracts which essentially impose obligations on the guarantor, Article 1109 cannot
be used to impose obligations on the creditor.
591. Dr. Hoyos then asserts that the JSG “is not a typical fianza”.918 In his opinion, “in a
standard guarantee, the creditor is required to make a demand and then, the
guarantor may oppose with certain defenses. However, these norms, which are
included in Articles 1512 through 1514 of the Civil Code, are not mandatory, and
thus, party agreement could derogate them”.919 Later, following a very confusing line
of argumentation, Dr. Hoyos concludes that the terms of Sub clauses 1.1(a), 1.1(b)
and 2.1 of the JSG derogate Articles 1512 to 1514 of the Civil Code and, thus, “the
JSG clearly imposes rights and obligations on both Parties in light of its language
and the principle of integration”.920
592. Dr. Hoyos’ argument is certainly not “clear” to me and, I have to recognize, a rather
difficult one to follow. All obligations established in Sub clauses 1.1(a), 1.1(b) and
1.2 of the JSG, are imposed on “each of the Guarantors”.921 Thus, there is nothing in
the JSG that could support Dr. Hoyos’ vague assertion that obligations would be
imposed on the ACP as well.
593. I also note that Dr. Hoyos again tries to bring an irrelevant case law to this
discussion.922 I already explained923 that such a decision required a bank (creditor and
mortgagee) to compensate the debtor/guarantor for damages arising out of a demand
for performance of an obligation when this was not due and the subsequent
foreclosure of the mortgage. The case’s rationale is inapplicable to the case brought
by the Second to Fourth Claimants: the cited judgement actually deals with a claim

916

See paragraph 340 on pdf page 67 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/67}
See paragraphs 58 to 102 of this Report.
918
See paragraph 341 on pdf page 67 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/67}
919
See paragraph 341 on pdf page 67 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/67}
920
See paragraphs 342 and 343 on pdf page 67 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/67}
921
See Sub-clauses 1.1 and 1.2 on pdf page 2 of the JSG at Exhibit R-0015. {R-0015/2}
922
See paragraphs 344 and 345 on pdf page 67 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/67}
923
See paragraph 415 to 417 on pdf page 133 of the Second Legal Opinion of Prof. Octavio Del Moral. {REX-5/133}
917
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brought by the one of the parties against the other, based on an actual obligation that
the bank had acquired using its freedom to contract.
594. In fact, if we analyze the facts of the case, we can note that the creditor (the bank)
was declared responsible not because it had breached an obligation that was agreed in
the mortgage contract, but because it had breached an obligation that arose from a
voluntary act by virtue of which the bank conceded a term to the debtor to accept a
deferral of the payment date. Then, as the bank initiated the proceeding before such
term had arrived, the Court found it responsible and required it to compensate the
debtor, who was not in yet in default. In the Court’s words:924
“All the above results in the certainty that once the
document was sent by Banco General, S. A. to the debtor
MARKELA ROGER RUIZ, the bank granted a term during
which the debtor could accept the extension of the
contract for an additional period of five years. There was
an expectation of thirty days from 11 January 1991 in
which, as per the decision of Banco General, S. A., the
default in the loan did not exist, except if the debtor did
not agree to the extension. Express or tacit acceptance of
the extension, would continue ‘... repaying the loan through
the monthly payments agreed at the date of this letter’.”
(emphasis added)
595. In this case, the ACP has not offered to Second to Fourth Claimants any deferral and
it has not obliged itself to wait until a certain date to demand its credit from such
Guarantors. In other words, the ACP has not agreed to any obligation under the JSG
and Dr. Hoyos’ reliance on this judgement is not useful to contradict the unilateral
character of the JSG as a fianza contract.
596. This last conclusion also applies for a new argument that Dr. Hoyos’ elaborates in his
last Report, according to which Article 1512 of the Civil Code would not be
applicable to the case.925 Article 1512 of the Civil Code provides the definition of
fianza. I fail to see how this article may have been “replaced” by the Parties’
agreement. In any case, I note that Dr. Hoyos tries to find support in Scholar DiezPicazo, who would comment that “nothing prevents, as a result, the existence of a

924

See Judgment of the Supreme Court of Justice of Panama of May 24, 1995 and its English translation on
pdf page 17 of Exhibit R-LA-0041. {R-LA-0041/17}
925
See paragraph 346 on pdf page 68 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/68}

167

Case 1:20-cv-24867-RNS Document 67-21 Entered on FLSD Docket 10/21/2021 Page 169 of
191
DEL MORAL III

different regulation” in fianza contracts.926 I note that Dr. Hoyos referred to an
incorrect document in which Diez-Picazo deals with penalty clauses.927 However, the
circumstance that the parties agree on a different regulation is precisely what occurred
in the Markela Rogers vs. Banco General and did not occur in the Second to Fourth
Claimants and the ACP’s case.
597. Lastly, Dr. Hoyos also contradicts the text of Article 1529 of the Panamanian Civil
Code, stating that such rule “provides for an action of reimbursement of the payments
made by the Guarantors on behalf of the debtor and compensation for any damages
incurred by the guarantor” and that it “applies with respect to the damages caused by
the debtor to the guarantor”.928
598. I can only comment that Dr. Hoyos’ assertions demonstrate a clear misconception of
the Panamanian legal mechanism regarding fianza contracts. What I have clarified is
that the law without doubt entitles the guarantor to recover what it payed to the
creditor, but that such reimbursement can only be obtained from the debtor.929
599. However, it is very curious that Dr. Hoyos recognized that “there is simply no
relationship between the damages caused by ACP and claimed by Claimants 2-3 and
the actions of GUPC”.930 I do not think this is the case, but if it were, it would
demonstrate that the Second to Fourth Claimants are attempting to obtain from the
ACP an additional compensation out of a fianza contract, which is not entitled to
under Panamanian Law.
600. Later in his Report, Dr. Hoyos claims that the Second to Fourth Claimants would be
entitled to bring a claim against the ACP under Articles 1109 of the Civil Code and
Articles 90, 130 and 133(6) of the ACP’s Regulation.931 I addressed all of those
arguments in my previous Report.932 However, some comments are needed regarding
some reformulations Dr. Hoyos make of his arguments.
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See paragraph 346 on pdf page 68 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/68}
See Diez Picazo, Luis, Fundamentos de Derecho Civil Patrimonial II, Civitas – Thomson Reuters, p. 483
and its English translation on pdf page 1 of Exhibit C-LA-329. {C-LA-329/1}
928
See paragraph 347 on pdf page 68 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/68}
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See paragraph 205 to 406 on pdf page 67 of the Second Legal Opinion of Prof. Octavio Del Moral. {REX-5/67}
930
See paragraph 347 on pdf page 68 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/68}
931
See paragraphs 348 to 363 on pdf page 68 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/68}
932
See paragraph 298 and 299 to 406 on pdf page 101 of the Second Legal Opinion of Prof. Octavio Del
Moral. {R-EX-5/101}
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601. Conceiving good faith as a “stand-alone basis for liability”, as Dr. Hoyos does,933 is
simply unsupported under Panamanian Law. Good faith is not an autonomous source
of liability and as a general principle will always need an agreement to find
application. In fact, that is what Article 1109 establishes when it provides that
contracts bind to consequences that emerge from “their nature”.934 Otherwise, a
“breach” of good faith should be analyzed from the perspective of extra-contractual
liability, only if that alleged breach constitutes negligence or dolo.
602. Further, the possibility of good faith to limit the exercise of a right, as argued by Dr.
Hoyos,935 is necessarily limited. I already explained in my previous Report and also in
the present one that the scope of application of the principle of good faith is limited,
and may not be used to re-write the parties’ agreement.936
603. Further, Dr. Hoyos references Uruguayan scholar Ordoqui to argue that the parties
have a duty to collaborate.937 Scholar Ordoqui states the parties of a contract shall
“abstain from any act or omission which results in depriving the other party from the
benefits and advantages inherent to the contract”.938 Such reference is anything but
helpful to the Second to Fourth Claimant’s case, considering that obtaining the
performance of the obligation by the guarantor is an essential benefit that the creditor
has in a fianza contract. In turn, Dr. Hoyos has not explained the “inherent benefits”
that the JSG provides to the Guarantors and that have been violated.
604. Dr. Hoyos supposedly clarifies that his position does not imply using good faith as a
way to change the contract or the allocation of risks that the parties agreed, but “that
the parties’ contract autonomy does not stand alone (…) it is framed by the limits of
Articles 1106 and 1198 of the Civil Code”.939 Additionally, he asserts that I deny the
value of imperative laws or attempt to exclude them from the contractual
arrangement.940
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See paragraph 350 on pdf page 68 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/68}
See Article 1109 of the Civil Code on pdf page 111 of Exhibit C-LA-0001. {C-LA-0001/111} and its
English translation on pdf page 2 of Exhibit R-LA-0121. {R-LA-0121/2}
935
See paragraph 350 on pdf page 68 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/68}
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See paragraph 267 on pdf page 91 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/91}; see also paragraph 409 of this Report.
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See paragraph 351 on pdf page 69 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/69}
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See Gustavo Ordoqui, Buena Fe en los Contratos, Editorial Temis, p. 117 and its English translation on pdf
page 1 of Exhibit C-LA-0330.
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See paragraphs 353 and 354 on pdf page 69 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/69}
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605. If one simply observes Dr. Hoyos arguments, it is clear that they attempt to use
allegedly applicable imperative laws to change the contractual arrangement,
improperly using good faith to rewrite the parties’ agreement. My position, as I
explained in this Report,941 is not that imperative rules do not apply to contracts, but
that their role pursuant to Article 1106 is to limit the parties’ freedom to contract and
not to integrate the contract. Additionally, I have explained that not all the laws
invoked by Dr. Hoyos are actually applicable to the ACP.
606. Next, Dr. Hoyos attempts to rely again on Articles 130, 131 and 133(6) of the
Regulation.942 In my previous Report,943 I explained that such Articles may not apply
to the Guarantors, as they clearly refer to the contractor. To address that argument,
Dr. Hoyos claims that “any breach of ACP vis-à-vis the Contractor directly affects
Claimants 2-3”.944 Such conclusion is irrelevant from a legal point of view. It is not
sufficient that the Second to Fourth Claimants “are affected” by an alleged breach of
the ACP under the Contract. Rather, the Second to Fourth Claimants would need to
allege that the ACP breached an obligation that arose from the JSG to be entitled to
compensation under such contract. As I explained, such is simply impossible, because
the JSG does not impose any obligation to the ACP.
607. The fact that Article 10 of the Regulation establishes a broad definition of
“contractor”, is irrelevant, and may not be used to mixed up the obligations imposed
under the Contract and the JSG.
608. The rest of Dr. Hoyos’ arguments, regarding the alleged duties that would arise from
Articles 130, 90 and 133(6) of the ACP’s Regulation,945 are not useful for the same
reason: Dr. Hoyos only brings arguments regarding such duties when addressing the
principal Contract and then, without any support, attempts to extend them to the JSG,
directly violating Panamanian law. Additionally, I have already explained the correct
scope of such Articles in my previous Report,946 an analysis which is mainly ignored
by Dr. Hoyos.

941

See paragraphs 373 to 375 of this Report.
See paragraph 356 on pdf page 118 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/118}
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See paragraphs 413 and 414 on pdf page 132 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/132}
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See paragraph 357 on pdf page 69 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/69}
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See paragraphs 358 to 363 on pdf page 70 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/70}
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609. In a third sub-section of his Report, Dr. Hoyos addresses the matter of Sub clause 5(c)
of the JSG, which he characterizes as “an exclusion or limitation of liability with
respect to ACP’s statutory duties”.947 In my previous Report, I have already explained
that this is a wrong characterization of Sub-clause 5(c), which in fact contains a
declaration of the Guarantors towards the ACP, which essentially binds the
Guarantors and allocates responsibility between the parties and, thus, it does not
establish an obligation for the ACP nor exclude one.948
610. I note that Dr. Hoyos disagrees with my characterization of this clause. He attempts to
find support in Articles 1106 and 987 of the Civil Code, and argues that Sub-clause
5(c) would be invalid, “as it would mean that ACP has reserved for itself an
unjustified advantage, which is contrary to the public interest”.949 As I noted above,
Dr. Hoyos simply alleges a supposed breach of those legal provisions, but does not
point out a single provision of Panamanian law, morality or public order which bans
the ACP from allocating risks or limiting its responsibility.950 Moreover, as I also
previously explained,951 the Second to Fourth Claimants are not demanding the
annulment of the JSG and thus, the arguments regarding the validity of the clause,
presented by Dr. Hoyos are both irrelevant and contradictory if the Second to Fourth
Claimants are making a liability claim to ask for compensation.
611. Finally, it is not a disputed issue, as scholars Diez Picazo and Gullón explain, that
“the provisions by the parties on fault and its consequences are, in principle, valid
and effective”.952 Moreover, the validity or nullity of a contractual clause is always
exclusively attributed to a defect or vice that takes place contemporaneously with the
moment of conclusion of the contract and therefore it is never related to subsequent
circumstances.953 Accordingly, Dr. Hoyos’ reliance on Article 987 of the Civil Code
is not useful to attack the validity of Sub-Clause 5(c).

947

See paragraph 346 on pdf page 68 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/68}
See paragraph 421 on pdf page 134 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/134}
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See paragraph 367 on pdf page 71 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/68}
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See paragraph 292 of this Report.
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See paragraph 299 of this Report.
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See Díez-Picazo, Luis and Gullón, Antonio, “Sistema de derecho civil”, Vol. II, 9th Edition, 2002, p. 207
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612. As I explained in my previous Report,954 I believe that for the Second to Fourth
Claimants to make a claim on any representation, warranty or undertaking related to
the Contract would be barred pursuant to the actos propios doctrine. Dr. Hoyos states
that this is incorrect pursuant to the rules of contract interpretation.955 I fail to see how
the rules of contract interpretation may serve to contravene what Sub-clause 5(c)
clearly states:956
"Each of the Guarantors warrants and undertakes to the
Employer that it has not entered into this Guarantee in
reliance upon, nor was it induced to enter into this
Guarantee by any representation, warranty or undertaking
made by or on behalf of the Employer (whether express or
implied and whether pursuant to statute or otherwise)."
613. In this respect, I note that Dr. Hoyos alleges that the “ACP has caused Claimants 2-3
to rely on its representations during the tender process”.957 This is precisely what the
clause prohibits. Accordingly, Dr. Hoyos allegation that the ACP would have violated
the duty of good faith by causing such reliance is simply unacceptable. In any case, I
note that Dr. Hoyos affirms that the ACP has caused such reliance.958 Dr. Hoyos
seems to have a quite detailed knowledge of the factual considerations of the case for
making such statement. As it is not my duty to address factual controversies, I will
only comment that if Second to Fourth Claimants relied on representations that are
incompatible with Sub-clause 5(c) of the JSG, they would necessarily be in breach of
that clause. Also, I must note that I do not understand this argument since the
Guarantors entered into the JSG after the Contract was executed and thus, it is not
clear how they could allege the tender period as creating reliance by them.
614. Dr. Hoyos also reiterates that Sub clause 5(c) would constitute a “blanket (sic)
waiver”.959 I already addressed the subject of blank waivers above,960 so I here refer
to my statements. However, regarding the JSG, Dr. Hoyos states that “waivers of
claims may only be enforceable of the party waiving its rights knows exactly what it is
waiving” and that “in order to constitute a valid waiver of claims, the parties’
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See paragraph 424 on pdf page 137 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/137}
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See paragraph 368 on pdf page 71 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/71}
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See Sub-clause 5(c) on pdf page 6 of the JSG at Exhibit R-0015. {R-0015/6}
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See paragraph 368 on pdf page 71 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/71}
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See paragraph 369 on pdf page 71 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/71}
959
See paragraph 370 on pdf page 71 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/71}
960
See paragraph 358 of this Report.
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intention must be clear and without any ambiguities”.961 Based on those assertions,
Dr. Hoyos concludes that the clause “should be interpreted in a restrictive manner
and take into account the parties’ intention”.962 In any case, Dr. Hoyos’
commentaries are not helpful to the Claimants, since according to scholar Carrasco
Perera, “the primordial function of a clause of this type is to lay on its author the risk
of his error with respect to certain presuppositions of the contract”.963
615. Dr. Hoyos’ argument is excessively abstract, as he failed to point out anything in the
literal terms of Sub clause 5(c) that would demonstrate an “ambiguity” or “obscurity”.
On the contrary, a reasonable reading of the clause shows that its terms are very
precise. Additionally, as I already commented regarding the principal Contract,964 the
sophistication of the parties’ must necessarily be taken into account for interpreting
the JSG.
616. Finally, Dr Hoyos again attempts to find support in a Supreme Court decision dated 7
October 2005.965 I note that Dr. Hoyos simply ignores the distinction between a
contractual substantive right and the constitutional right of access to justice. The
Supreme Court itself indicated that the provision which was declared null and void
“introduces the anticipatory waiver of the right to file an annulment action against
the awards rendered in international commercial arbitrations”.966 As such, the
provision violated the constitutional right of access to justice, because it prevented the
parties having any possibility to file an annulment action against the mentioned
arbitral awards, regardless of their substantive rights. The case that Dr. Hoyos and I
are commenting on is unrelated to such a constitutional right, because here –in the
JSG- the Guarantors have made an express declaration towards the ACP, by virtue of
which they have assumed a risk that now prevents them bringing a claim that is
precisely founded in the materialization of such risk. Accordingly, I fail to see how
the quoted judgment may be relevant.
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See paragraph 370 on pdf page 71 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/71}
See paragraph 370 on pdf page 71 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/71}
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See Judgment of the Supreme Court of Justice of Panama of October 7, 2005 and its English translation on
pdf page 4 of Exhibit C-LA-0175. {C-LA-0175/4}
962

173

Case 1:20-cv-24867-RNS Document 67-21 Entered on FLSD Docket 10/21/2021 Page 175 of
191
DEL MORAL III

617. As a fourth and last section, Dr. Hoyos treats the matter of the damages claimed by
the Second to Fourth Claimants.967
618. Dr. Hoyos starts by contradicting my assertion that claims for loss of profits have to
be regarded in a restrictive manner, stating that such argument “mischaracterizes the
notion of loss of opportunity”.968 For that purpose, Dr. Hoyos simply repeats his
reference to a Supreme Court decision that I already analyzed in detail in my previous
Report.969 Additionally, he refers to Colombian jurisprudence that deals with some
characteristics of loss of profit (lucro cesante).970 However, compensation for loss of
profit is different to a loss of opportunity. I believe that Dr. Hoyos is improperly
mixing two different type of damages.
619. Next, Dr. Hoyos questions the Spanish jurisprudence and doctrine that I presented in
my previous Report971, which provided that the party claiming loss of opportunity
damages must prove that the opportunity lost was “serious, actual, concrete and not
merely hypothetical or illusory”.972 Dr. Hoyos relies on Spanish scholar Carrasco
Perera, who states that “a presumption of profitability of the cost must be admitted,
that any business investment produces a certain return on investment” and that “the
amount would have to be proven by the creditor”.973 It is clear that this Carrasco’s
statement does not help Dr. Hoyos’ arguments: first, because it deals with loss of
profit and not with loss of opportunity; and secondly, because the circumstance that a
“presumption of profitability of the cost” is accepted does not deny the claimant’s
burden of proving its amount, which of course implies the possibility that the
claimant fails to meet that burden and thus its claim is rejected.
620. Dr. Hoyos also states that “the degree of probability test for compensation and actual
probabilities of success (…) is not applicable with respect to the claims of Claimants
2-3”.974 For that matter, Dr. Hoyos cites a fragment of a Supreme Court decision
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See paragraph 373 to 387 on pdf page 72 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/72}
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dated 19 March 2014,975 but simply does not explain how such decisions supports his
argument.976 However, I must comment that Dr. Hoyos is wrong when he states that
“the principle of full reparation, as opposed to a percentage or a probability, is what
courts and tribunals should take into account in awarding damages”.977 The principle
of full reparation is not incompatible in any case with taking into consideration
percentages or probabilities when awarding damages. Such criteria must be
considered if a tribunal wants to act in accordance with the principle of full
reparation, because otherwise, the claimant would receive a compensation that is in
excess of the damage caused.
621. Dr. Hoyos also seems to defend “the use of financial statements or expert reports
showing the affected parties’ quantifications of loss” and also the use of “accounting
books” as evidence for determining the loss of profit.978 I agree with Dr. Hoyos in this
point, and believe that such means of evidence are important especially because the
nature of compensations for loss of profit demands technical reasons and analysis that
justify them.
622. Lastly, Dr. Hoyos again relies979 on both Supreme Court decisions which I already
discussed in my previous Report.980 In this respect, Dr. Hoyos states the following:981
“Finally, Professor Del Moral asserts that the Supreme
Court cases in which I relied in my opinion (Excellence
Panama and Samba Bonita Power) support the idea that is
necessary to determine the degree of probability. Quite the
contrary, both these cases discuss what I have already
explained; that an aggrieved party does not need to
establish a causal nexus to recover for loss or opportunity
because this type of damage is considered ‘certain’.”
(Emphasis added)
623. It is evident that Dr. Hoyos’ statements confuse two separate issues: the need to
determine the degree of probability of the opportunity and the causal nexus. The
975

See Judgment of the Supreme Court of Justice of Panama of March 19, 2014, and its English translation at
Exhibit C-LA-261. {C-LA-261}
976
See paragraph 381 on pdf page 73 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/73}
977
See paragraph 381 on pdf page 73 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/73}
978
See paragraphs 382 and 382 on pdf page 73 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/73}
979
ee paragraphs 384 to 386 on pdf page 74 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/74}
980
See paragraphs 395 and 396 on pdf page 127 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/127}
981
See paragraph 384 on pdf page 74 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/74}
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circumstance that the loss of opportunity is considered as a damage that is certain is
not opposed to the requirement of probability, because the probability is precisely
what turns a mere “opportunity” into a compensable damage in certain occasions. I
have extensively explained this point in my previous Report, so I fully rely on that
analysis.
Mr. Troyano’s Legal Report
624. Mr. Troyano dedicates four sections (F, G, H and I) of his Legal Opinion to address
subjects related to the Second to Fourth Claimants.982 First, Mr. Troyano repeats Dr.
Hoyos’ argument of “integration” of the ACP’s certain duties into the JSG.983 Then,
he treats three supposed obligations of the ACP under the JSG.984 Later, he addresses
the matter of clauses of limitation of liability under the JSG.985 Lastly, he comments
on the subject of damages.986
625. Regarding the first of these sections (F), Mr. Troyano presents similar arguments to
those of Dr. Hoyos, already addressed above.987 Mr. Troyano fundamentally bases his
analysis on Articles 30 and 1109 of the Civil Code (provisions that he reiterates in
almost every paragraph to support his statements)988 and Articles 90, 100, 101, 102,
130 and 133(6) of the ACP’s Regulation. He also, as Dr. Hoyos does,989 attempts to
elaborate an argument of “double integration” of certain legal duties to the principal
Contract, to then, again, integrate those alleged duties to the JSG. He also makes
reference to the alleged applicability of Law 22.990 As all of those arguments have
already been addressed either in my previous Report or in the present one, I fully rely
in my previous analysis and will not answer again his allegations, but only comment
on certain specific arguments that are new or call for a more detailed response.

982

See Questions 6, 7, 8 and 9 in paragraphs 152 to 205 on pdf pages 34 to 47 of the First Legal Opinion of
Mr. José Andrés Troyano. {C-EX-28/34}
983
See paragraphs 152 to 166 on pdf pages 34 to 36 of the First Legal Opinion of Mr. José Andrés
Troyano. {C-EX-28/34}
984
See paragraphs 167 to 178 on pfd pages 38 to 40 of the First Legal Opinion of Mr. José Andrés
Troyano. {C-EX-28/38}
985
See paragraphs 179 to 186 on pdf pages 41 and 42 of the First Legal Opinion of Mr. José Andrés
Troyano. {C-EX-28/41}
986
See paragraphs 187 to 205 on pdf pages 43 to 47 of the First Legal Opinion of Mr. José Andrés
Troyano. {C-EX-28/43}
987
See paragraph 583 of this Report.
988
See paragraphs 154, 156, 157 and 158 on pdf pages 34 and 35 of the First Legal Opinion of Mr. José
Andrés Troyano. {C-EX-28/34}
989
See paragraphs 333 to 340 on pdf page 66 of the Fifth Legal Opinion of Dr. Hoyos. {C-EX-19/66}
990
See paragraph 155 on pdf page 34 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/34}
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626. I note that Mr. Troyano relies on Diez-Picazo to state that the principle of integration
has three concrete objectives.991 However, I note that the specific article of scholar
Diez-Picazo is not included as a Legal Exhibit, so I am unable to comment on it.
However, it is certain that the principle of integration does not have as an objective to
change the nature of a contract.
627. Mr. Troyano also addressed the legal nature of the JSG as a fianza contract. His first
statement regarding this subject is quite surprising: “[c]ontracts give rise to bilateral
or unilateral obligations between the contracting parties”.992 This phrase is grossly
incorrect from a technical –legal– point of view. What can be categorized as
unilateral or bilateral are contracts, not obligations. Fianza is a typically unilateral
contract. However, Mr. Troyano argues that the creditor also has duties under a fianza
contract,993 Mr. Troyano simply repeats the same case law that Dr. Hoyos cited with
no further contribution,994 matters which I already addressed in my Report.995
628. Later, Mr. Troyano states that “the JSG is a sui generis contract, rather than a run-ofthe-mill guarantee agreement, as no demand for payment is required”.996 Quoting
Panamanian scholar Dulio Arroyo, he emphasizes that “the guarantor may raise
against the creditor any defense available to the debtor of the main obligation and
which are inherent in the debt, i.e. the so called real defenses”.997
629. This argument presented by Mr. Troyano is actually one that supports the ACP’s case.
Effectively, the circumstance that in fianza contracts the guarantor is only able to
oppose the debtor’s “real defenses” (defenses that are related to the objective nature
of the obligation, as the payment or extinctive prescription), prevents the Second to
Fourth Claimants from seeking compensation incorporating (or “integrating”) duties
from the principal Contract, because such duties constitute “personal defenses”
(defenses that emerge from a reciprocal relationship between the debtor and the
creditor, as compensation of debts) that only GUPC can oppose to the ACP.
991

See paragraph 153 on pdf page 34 of the
28/34}
992
See paragraph 158 on pdf page 35 of the
28/35}
993
See paragraph 159 on pdf page 35 of the
28/35}
994
See paragraph 159 on pdf page 35 of the
28/35}
995
See paragraphs 593 to 595 of this Report
996
See paragraph 160 on pdf page 35 of the
28/35}
997
See paragraph 161 on pdf page 36 of the
28/36}
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630. Mr. Troyano even mentions certain Civil Code provisions (as Articles 1530 and
1543)998 that deal precisely with the “subrogation action”, which is the correct action
that Second to Fourth Claimants were entitled to exercise against GUPC. As I
explained in my previous Report, pursuant to Article 1529 of the Civil Code,999 the
only action that the Second to Fourth Claimants are allowed to present is against the
main debtor, this is, GUPC.1000
631. Lastly, I note that Mr. Troyano, exactly as Dr. Hoyos does, alleges that somehow I
recognized that the ACP could have breached the JSG.1001 This statement is false and
I already clarified such accusation above, clarifying that I only hypothetically
declared that a claim based on the JSG may have to be based on a breach of an
obligation by the ACP under that contract, which is not possible, because such
contract does not impose obligations on the ACP.1002
632. In his section G of his Report, Mr. Troyano attempts to point out three obligations
that the ACP would have towards the Second to Fourth Claimants: a duty to act
according to the principle of strict legality;1003 a duty to refrain from making the
Guarantor’s obligations more onerous;1004 and a duty to prevent or quickly and
efficiently resolve disputes.1005
633. The first of such alleged duties, to act according with the principle of strict legality, is
supported by arguments that are mostly the same presented by Dr. Hoyos. However, I
will make certain necessary clarifications.
634. Mr. Troyano refers to a Supreme Court decision already addressed in this Report1006
to emphasize that the ACP is subject to the law.1007 He also states that the ACP’s

998

See paragraph 163 on pdf page 36 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/36}
999
See paragraphs 405 to 406 on pdf page 131 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/131}
1000
See paragraph 406 on pdf page 131 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/131}
1001
See paragraphs 165 to 166 on pdf page 36 of the First Legal Opinion of Mr. José Andrés Troyano. {CEX-28/36}; see also paragraph 338 on pdf page 67 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/67}
1002
See paragraph 588 of this Report.
1003
See paragraphs 167 to 170 on pdf page 37 of the First Legal Opinion of Mr. José Andrés Troyano. {CEX-28/37}
1004
See paragraphs 171 to 174 on pdf page 39 of the First Legal Opinion of Mr. José Andrés Troyano. {CEX-28/39}
1005
See paragraphs 175 to 178 on pdf page 39 of the First Legal Opinion of Mr. José Andrés Troyano. {CEX-28/39}
1006
See paragraph 90 of this Report.
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contracting would be governed in a suppletory manner by Law 22,1008 which as I
explained is incorrect, because the Regulation leaves no room for Law 22 to apply to
contracts entered into by the ACP, given that it deals with the same matter (public
contracting).1009
635. Further, Mr. Troyano tries to find support in Article 18 of the Panamanian
Constitution, which provides:1010
“Individuals are only responsible before the authorities for
infraction of the Constitution or the Law. Public servants
also are for the same causes, and also by abuse of office or
by omission in the exercise of such.”
636. I fail to see the way in which Mr. Troyano connects this Constitutional provision with
any relevant matter of the case at hand, especially considering that the ACP’s
Regulation was issued by the regulatory authority that Title XIV of the Constitution
recognizes to such entity.
637. Indeed, the argument that both Mr. Troyano and Dr. Hoyos present regarding “strict
legality” is generally misplaced, as the principle of legality cannot be characterized as
a “contractual duty”. Acting according to the principle of legality is an institutional
requirement for the validity of the acts of public entities and does not directly entitle a
contractor to bring claims under a contract, much less a guarantor who has acquired
no rights thereto.
638. The second alleged duty that Mr. Troyano addresses, to refrain from making the
Guarantor’s obligations more onerous, is based on Article 133(6) of the ACP’s
Regulation.1011 I already clarified the correct scope of that provision, and particularly,
the requirement contained in that Article for a specific provision in the contract or the
law to establish the applicable remedies.1012 Mr. Troyano has not addressed any of
my arguments in this regard.

1007

See paragraph 168 on pdf page 38 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/38}
1008
See paragraphs 169 on pdf page 38 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/39}
1009
See paragraph 110 of this Report.
1010
See Article 18 of the Panamanian Constitution and its English translation on pdf page 1 of Exhibit C-LA0171. {C-LA-0171/1}
1011
See paragraph 171 on pdf page 39 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/39}
1012
See paragraph 470 of this Report.
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639. Regarding the third duty, an alleged obligation to prevent or solve all the disputes,
Mr. Troyano relies on Articles 100, 101 and 102 of the Regulation.1013 These
provisions generally refer to the parties’ attempt to reach an agreement in case a
controversy arises out of a contract that has been entered into by the ACP. In this
sense, Mr. Troyano is misconstruing those provisions, trying to establish that the
ACP would have breached them by asking the Guarantors to respond for GUPC’s
contractual breaches.
640. The compliance with such obligations by the ACP is done precisely by following the
mechanism of settlement of disputes agreed by the parties in the Contract. The final
resource to arbitration is precisely one of them, recognized under Article 102 of the
Regulation. Accordingly, unless the Claimants argue that the ACP did not follow the
proceedings established in the Contract, I see no breach of Articles 100, 101 and 102.
Moreover, differences between GUPC and the ACP could not be used as a base for
claiming that the ACP has breached the JSG.
641. In Section H of Mr. Troyano’s Report, Mr. Troyano addresses clauses of exclusion of
liability in relation to the JSG.1014 For that purpose, he presents the same arguments
already addressed related to alleged limits of the principle of freedom of contract:
Article 1106,1015 good faith,1016 dolo and negligence1017 and the rules of contract
interpretation.1018 For these purpose, I fully on the explanations that have already
been provided both in my previous and current Report.1019
642. Secondly, Mr. Troyano analyzes Sub-clause 5(c) of the JSG.1020 I have already
addressed this subject in my previous Report.1021 Additionally, most of the arguments
here presented are identical to Dr. Morales’ arguments (effects of non-reliance
1013

See paragraph 175 on pdf page 39 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/39}
1014
See paragraphs 179 to 186 on pdf page 41 of the First Legal Opinion of Mr. José Andrés Troyano. {CEX-28/41}
1015
See paragraph 180 on pdf page 41of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/41}
1016
See paragraph 180 on pdf page 41of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/41}
1017
See paragraph 181 on pdf page 41of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/41}
1018
See paragraph 182 on pdf page 41of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/41}
1019
See paragraph 203 on pdf page 67of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/67}; see also paragraphs 280 to 359 of this Report.
1020
See paragraph 183 on pdf page 41of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/41}
1021
See paragraphs 419 to 424 on pdf pages 134 to 137of the Second Legal Opinion of Prof. Octavio Del
Moral. {R-EX-5/134}
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clauses,1022 contra proferentem rule of interpretation1023), that have already been
addressed.1024 However, I would like to make some additional clarifications to Mr.
Troyano’s arguments.
643. I note that Mr. Troyano does not agree with the arguments presented by Dr. Hoyos.
Dr. Hoyos had characterized Sub-clause 5(c) of the JSG as a clause of limitation of
liability.1025 I already explained why I disagree with such characterization in my
previous Report, considering that it contains a declaration of the Guarantor towards
the ACP, which essentially binds the Guarantors and allocates responsibility between
the parties. As the ACP is not obliged by virtue of the JSG, such agreement does not
establish an obligation for the ACP nor exclude one.1026
644. Mr. Troyano characterizes Sub-clause 5(c) as a non-reliance clause. In this regard, he
repeats Dr. Morales’ argument that such clauses can have two different meanings,1027
which I already addressed in this Report, clarifying that such provision cannot be
merely characterized as a factual statement, given that the parties clearly waived the
right to bring an action in respect to any representation.1028
645. Mr. Troyano states that Sub-clause 5(c) is merely a declaration of a fact and, thus, has
the effect of limiting liability only if that declaration is true. Accordingly, proving
that such declaration is false would limit the efficacy of the clause.1029 I have already
explained that the Guarantors would be in breach of the JSG if their declaration is
false and attempt to rely on information provided by the ACP before the celebration
of the Contract.1030 This is an obvious point.
646. Further, all Mr. Troyanos’ allegations regarding the need to interpret the clause in a
restrictive manner, to consider the previous conduct to the parties or to apply the

1022

See paragraphs 183 to 184 on pdf page 41 of the First Legal Opinion of Mr. José Andrés Troyano. {CEX-28/41}
1023
See paragraphs 184 to 185 on pdf page 41 of the First Legal Opinion of Mr. José Andrés Troyano. {CEX-28/41}
1024
See paragraphs 304 to 344 of this Report.
1025
See paragraph 276 on pdf page 89 of the Fourth Legal Opinion of Dr. Arturo Hoyos. {C-EX-6/89}
1026
See paragraph 421on pdf page 134 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/134}
1027
See paragraph 123 on pdf page 36 of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX22/36}
1028
See paragraphs 331 to 332 of this Report.
1029
See paragraph 184 on pdf page 41 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/41}
1030
See paragraph 420 on pdf page 134 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/134}
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contra proferentem rule1031 are incorrect, pursuant to the relevant rules of contract
interpretation that I have already explained which demand respecting the literal terms
of the clause when such is clear –as it is the case-.1032
647. Thus, I consider that under Panamanian legal systems, the Guarantors cannot ignore
the effects of Sub-clause 5(c) of the JSG. Moreover, doing that would be a bad faith
inducement to contract.
648. Lastly, in section I of his Report, regarding damages, Mr. Troyano first addresses
damages generally,1033 then, he treats loss of opportunity damages as a type of loss of
profit,1034 to finally comment that compensation for loss of opportunity does not
require causation.1035
649. He first states that, pursuant to Article 991 of the Civil Code, Panamanian law
recognizes the compensation of both actual damages (daño emergente) and loss of
profits (lucro cesante).1036 I agree with that assertion. Afterwards, he quotes a
Supreme Court decision1037 and points out the following section:1038
“It must be borne in mind that any type of breach of a
contractual nature that generates reciprocal obligations,
implies the need to be able to demand that a previously
agreed consideration be met, or the termination of the
contract which necessarily implies the payment of
compensation for the damage caused and the lost profits”.
(Emphasis added)
650. Again, the case law that Mr. Troyano brings into discussion does not help his
arguments. The Court itself stated that damages can be demanded if we are facing a
1031

See paragraphs 185 to 186 on pdf page 42 of the First Legal Opinion of Mr. José Andrés Troyano. {CEX-28/42}
1032
See paragraphs 173 to 176 of this Report.
1033
See paragraphs 187 to 196 on pdf page 42 of the First Legal Opinion of Mr. José Andrés Troyano. {CEX-28/42}
1034
See paragraphs 197 to 203 on pdf pages 44 to 47 of the First Legal Opinion of Mr. José Andrés
Troyano. {C-EX-28/44}
1035
See paragraph 204 on pdf page 47of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/47}
1036
See paragraphs 187 to 189 on pdf page 43of the First Legal Opinion of Mr. José Andrés Troyano. {CEX-28/43}
1037
See paragraph 190 on pdf page 43 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/43}
1038
See Judgment of the Supreme Court of Panama of December 23, 2008, p. 56 and its English translation on
pdf page 4 of Exhibit C-LA-0282. {C-LA-0282/4}
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contract that generates “reciprocal obligations”, which is not the case at hand,
considering that the JSG is a unilateral contract, as has been thoroughly and
repeatedly explained. Further, Mr. Troyano also quotes the decision with reference to
an analysis of Law 22.1039 However, such law is not applicable to the ACP’s
contracting and the quoted decision is not applicable to the case, because the JSG
does not impose obligations on the Creditor, regardless of its public entity character.
651. Mr. Troyano continues his analysis defining loss of profit damages.1040 I generally
agree with the definition provided. However, Mr. Troyano’s analysis simply does not
address the case at hand, regarding the Second to Fourth Claimants’ claim against the
ACP under the JSG which is based on a loss of opportunity claim.
652. Later, Mr. Troyano states that “Panamanian law recognizes a loss of opportunity or a
loss of chance as a type of loss of profits”.1041 He relies on Panamanian jurisprudence
also cited by Dr. Hoyos1042 but, again, does not analyze how this damage category
would be applicable to the case of a guarantor in a fianza contract. Additionally, Mr.
Troyano expressly recognizes that “[i]t is for the plaintiff to prove that it has indeed
sustained damage”.1043 I agree with this assertion, which is consistent with what I
stated in my previous Report: that for loss of opportunity claims to succeed, it is
required that the party claiming damage proves that the opportunity lost was “serious,
actual, concrete and not merely hypothetical or illusory”.1044
653. Continuing with his analysis, Mr. Troyano relies on case law in which the tribunals
decided to require the defendant to compensate the claimant based on expert reports
which explained the future profit based on the claimant’s usual financial
performance.1045 However, such decisions clearly deal with loss of profit damages
and not with loss of opportunity. Moreover, as I explained,1046 the fact that the court

1039

See paragraph 192 on pdf page 43of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/43}
1040
See paragraphs 194 to 196 on pdf page 44 of the First Legal Opinion of Mr. José Andrés Troyano. {CEX-28/44}
1041
See paragraph 197 on pdf page 44 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/44}
1042
See paragraph 373 on pdf page 72 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/72}
1043
See paragraph 199 on pdf page 45 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/45}
1044
See The loss of procedural opportunity as compensable damage by the State. R.V.A.P, No. 96 MayAugust 2013. p. 75 and its English translation on pdf page 8 of Exhibit R-LA-0115. {R-LA-0115/8}
1045
See paragraphs 201 to 202 on pdf page 46of the First Legal Opinion of Mr. José Andrés Troyano. {CEX-28/46}
1046
See paragraph 621 of this Report.

183

Case 1:20-cv-24867-RNS Document 67-21 Entered on FLSD Docket 10/21/2021 Page 185 of
191
DEL MORAL III

took into consideration expert financial reports is understandable considering that loss
of profit damages must be proved and cannot constitute mere expectations.
654. Finally, Mr. Troyano states that claims for loss of opportunity damages do not require
a causal link between the unlawful act and the damage suffered by the victim.1047
However, as I already stated in my previous Report, the requirement of causation is
always applicable to a claim of civil liability, including the case when a loss of
opportunity is claimed as damage.1048
10. Issue preclusion
655. As a final matter, the Legal Report submitted by Dr. Hoyos includes a new section
dealing with the matter of issue preclusion under Panamanian law, to attempt to
controvert the ACP’s contentions regarding the preclusive effect of the Cofferdam
Award.1049 The Claimants also rely on his new legal Expert Mr. Troyano, whose
analysis is limited to res judicata as a matter of Panamanian law.1050 I will first deal
with Dr. Hoyos’ report and later make some general comments on Mr. Troyano’s
report.
Dr. Hoyos’ Legal Report
656. Dr. Hoyos starts addressing the matter of res judicata under the Judicial Code and to
the fundamental right of due process, pursuant to Article 32 of the Panamanian
Constitution.1051
657. The start of Dr. Hoyos is wrong. The first issue to be resolved is what is the law
applicable to the matter of issue preclusion. This is not a matter where Dr. Hoyos or I
have the necessary expertise to respond.
658. According to my understanding, the ACP’s position is that the relevant rules to
determine the matter of res judicata or preclusive effect of an arbitral award are the
rules of the seat, in this case, the U.S. Federal law. If that is the case references to
Panamanian law do not bear any relevance.
1047

See paragraph 204 on pdf page 47of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/47}
1048
See paragraph 402 on pdf page 130 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/130}
1049
See paragraphs 388 to 416 on pdf pages 75 to 48 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {CEX-19/75}
1050
See paragraphs 135 to 151 on pdf page 31of the First Legal Opinion of Mr. José Andrés Troyano. {CEX-28/31}
1051
See paragraph 388 on pdf page 75 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/75}
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659. Notwithstanding that, I do not believe that in any case the rules of res judicata
contained in the Panamanian Judicial Code are relevant when dealing with an
international arbitration. These rules are procedural rules intended to resolve domestic
disputes in the ordinary courts, not to apply to arbitration, even less an international
one.
660. As such rules bear no relevance, if substantive Panamanian law would be applicable
any analysis on the matter of issue preclusion must consider what the parties agreed
in the Contract. In this matter, Sub-Clause 20.6 [Arbitration] of the Contract
expressly provides the parties’ intention for the arbitral award to be final and
binding.1052 Under Panamanian law that fully recognizes the principle of pacta sunt
servanda, this agreement must be respected and given full effect. As such the
Claimants are bound by what has been decided before, in particular in circumstances
that the Parties agree that any award rendered by an arbitration tribunal, such as the
Cofferdam Arbitration Tribunal, will be final and binding between the parties. That is
the proper approach in substantive Panamanian law.
661. In any event, if the circumstances were different and Panama would be designated as
the seat of the arbitration, the matter of issue preclusion would not be subject to the
rules of domestic procedure contained in the Judicial Code, as is the case with Article
1028 of the Judicial Code on which Dr. Hoyos intends to rely. The arbitration will be
subject to Law 131 of 2013, which regulates both national and international
arbitration.1053 Indeed, pursuant to its Article 1, such law applies to arbitrations with
their seat in Panama.1054
662. Accordingly, in such scenario, the matter of res judicata or issue preclusion shall be
discussed under Law 131. And for this purposes, Article 6 of Law 131 has to be
considered. The article provides:1055
“Rules of Interpretation. In the interpretation of this Law,
regard shall be had to its international origin and to the
need to promote uniformity in its application and the
observance of good faith. Questions relating to the matter
that are governed by this Law that are not expressly
1052

See Sub-Clause 20.6 [Arbitration] on pdf page 139 of the Conditions of Contract at Exhibit R-0007. {R0007/139}
1053
See Law 131 of 2013 and its English translation at Exhibit R-LA-0174 {R-LA-0174}
1054
See Article 1 of Law 131of 2013 and its English translation on pdf page 18 of Exhibit R-LA-0174 {RLA-0174/18}
1055
See Article 6 of Law 131of 2013 and its English translation on pdf page 18 of Exhibit R-LA-0174 {RLA-0174/18}
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resolved therein shall be settled pursuant to the general
principles of arbitration.”
663. Issue preclusion is a matter not expressly resolved in Law 131. Accordingly, as
provided in Article 6, the matter will be decided pursuant to the general principles of
arbitration and not the Judicial Code, that -as I said- is applicable to domestic
disputes in the ordinary courts, and not to arbitration, domestic or international.
664. Accordingly, even if Panamanian law were relevant to decide the matter of issue
preclusion -my understanding is it is not- the law to be applied would be Law 131
and certainly not Article 1028 of the Judicial Code, mentioned by Dr. Hoyos.1056
665. In this regard, I note that Dr. Hoyos provides some references to doctrine on
international arbitration in his Report, to attempt to support his allegations.1057 I am
not aware of Dr. Hoyos’ qualifications to provide a Legal Opinion on matters of
international arbitration, but this confirms my understanding that the relevant
principles to decide the matter, in any case, are those of international arbitration, not
of domestic procedural Panamanian law.
666. Dr. Hoyos then argues that, if issue estoppel is applied, the award rendered would be
unenforceable. For these purposes, he makes reference to the provisions of Law 61 of
2015, particularly, to Articles 155 to 157.1058 In this regard, and considering that Dr.
Hoyos highlights his experience as Justice of the Supreme Court to provide further
support to his claim,1059 I note that Law 61 was enacted fifteen years after Dr. Hoyos
ceased in his duties.1060
667. Law 61 is not applicable to an international arbitration, in the presence of a special
law that deals with the matter (pursuant to the general principle of lex specialis
derogat lex generalis), which is Law 131.
668. As I anticipated, and is also recognized by Dr. Hoyos,1061 Law 131 of 2013 deals with
both national and international arbitration, and contains a Chapter especially
1056

See paragraph 389 on pdf page 75 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/75}
See paragraphs 392 to 393 on pdf page 75 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/75}
1058
See paragraphs 409 and 411 on pdf page 77 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/77}
1059
See paragraph 410 on pdf page 77of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/77}
1060
Notwithstanding that Dr. Hoyos states that the provisions of Law 61 provide for the same requirements
than Article 1419 of the Panamanian Judicial Code, it is notable that he highlights his experience regarding a
matter that has changed after he ceased in his duties.
1061
See paragraph 415 on pdf page 78of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/78}
1057
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dedicated to the recognition and enforcement of international awards. Article 72 of
such law provides the specific and limited grounds for denying recognition, which are
a copy of the ones contained in the 1985 New York Convention on the Recognition
and Enforcement of Foreign Arbitral Awards.1062 As is clear, the possibility to deny
enforcement based on the applicability of the issue preclusion doctrine is excluded.
669. Additionally, and with reference to Law 131, Dr. Hoyos attempts to rely on Articles
72(1)(b) and 72(2)(b).1063 None of those provisions are applicable. Article 72(1)(b)
clearly deals with the hypothesis of a party who was not properly served, and
accordingly could not exercise its rights.1064 This is clear from the plain reading of the
provision. It is my understanding that the Claimants have never made that allegation.
670. In turn, Article 72(2)(b) does not refer simply to “public policy” as erroneously
quoted by Dr. Hoyos. The provision clearly refers to “Panamanian international
public order”1065, and there is no support to affirm that issue preclusion is contrary to
international public order. On the contrary, even though I am not an expert in the
field, my understanding is that issue preclusion has been recognized as a principle of
international law accepted in international arbitration practice.1066
671. Furthermore, Dr. Hoyos argues that issue preclusion will be unconstitutional in
Panama because it would violate the right to due process, enshrined in Article 32 of
the Constitution. I do not see why issue preclusion could be contrary to due process. I
would say it is the opposite. Issue preclusion shares the same logic with res judicata
or claim preclusion, which is to respect the parties’ expectation that efficacy and
finality in litigation are enforced, avoiding the legal uncertainty of duplicative or
repetitive litigation. In that regard issue preclusion, as res iudicata, is consistent with
due process. The opposite, endless disputes on the same issues, would be intolerable
and completely against due process.

1062

See Article 72. Law 131 of 2013, and its English translation on pdf page 18. Exhibit R-LA-0174 {R-LA0174/18}
1063
See paragraph 415 on pdf page 78 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/78}
1064
See Article 72(1)(b) of Law 131 of 2013 and its English translation on pdf page 18 of Exhibit R-LA0174 {R-LA-0174/18}
1065
See Article 72(1)(b) of Law 131 of 2013 and its English translation on pdf page 18 of Exhibit R-LA0174 {R-LA-0174/18}
1066
See F. De Ly and A. Sheppard, ILA Interim Report on Res Judicata and Arbitration, 2009 at Exhibit RLA-0144. {R-LA.0144}
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Mr. Troyano’s Legal Report
672. As was mentioned above, Mr. Troyano’s report deals with three different questions,
all of them exclusively related to res judicata as a matter of Panamanian law.
Consequently, in my view, his commentaries are irrelevant to the case, since the
parties’ discussion is not related to the “cosa juzgada” effects of Panamanian
tribunals, but rather to what is the applicable law in this arbitration regarding the
preclusive effect of the Cofferdam Final Award.
673. The first section of Mr. Troyano’s report constitutes a theoretical approach to the
principle of res judicata under Panamanian law, distinguishing “cosa juzgada
formal” (the effect of decisions by virtue of which they cannot be altered through
legal remedies, as an appeal) from “cosa juzgada material” (the effect of final
decisions by virtue of which they cannot be modified by legal remedies in the same
process nor in an alien process) and setting out the legal requirements of the latter.1067
674. As is evident, such explanations do not contribute to the relevant dispute between the
Parties in this arbitration. In fact, Mr. Troyano does not include any conclusion in this
section that could link his analysis to the case at hand.
675. In turn, Mr. Troyano’s second section deals with the extension of the principle of res
judicata, that is, whether its effects extend only to the “resolutive” section of judicial
decisions or also to the courts’ reasoning.1068 In that sense, he concludes that under
Panamanian law the effects of res judicata do not extend to the court’s reasoning but
rather only to the operative or resolutive part of the rulings.1069 For that purpose he
mainly bases his opinion in the characteristic of roman or civil law system that,
according to him differently from common law systems, do not recognize judicial
precedent as bindings.1070
676. I generally agree with Mr. Troyano’s statements regarding this matter, but they are
off point to the matter in question, since his conclusions are only applicable to res
judicata as a domestic issue of Panamanian law and cannot be directly applied to an
international dispute. In the same sense, I have not seen any argument made by the
1067

See paragraphs 135 to 141 on pdf page 31of the First Legal Opinion of Mr. José Andrés Troyano. {CEX-28/31}
1068
See paragraphs 142 to 149 on pdf page 32 of the First Legal Opinion of Mr. José Andrés Troyano. {CEX-28/32}. See also paragraph 391 on pdf page 75of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX19/75}
1069
See paragraphs 143 to 144 and 149 on pdf page 32 of the First Legal Opinion of Mr. José Andrés
Troyano. {C-EX-28/32}
1070
See paragraphs 145 to 146 on pdf page 32 of the First Legal Opinion of Mr. José Andrés Troyano. {CEX-28/32}
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ACP that the Tribunal in this case must grant preclusive effect to the Cofferdam Final
Award because there is a rule of precedent that requires it. The matter is entirely
different and has to do with the fact that the exact same issue was already litigated by
the exact same parties, and therefore they cannot re-litigate the same issue in front of
another tribunal, because principles of good administration of justice preclude them
to do so. This is not a question of judicial precedent.
677. It is also worth mentioning that the courts’ reasoning is intimately linked to their
decisions. In that sense, the circumstance that only the operative part of the courts’
decisions causes the res judicata effect while the courts’ reasoning does not, is a very
theoretical and highly abstract conclusion: the courts’ reasoning is what leads the
judges to decide as they do.
678. Lastly, Mr. Troyano briefly comments on whether res judicata is a matter of
substantive law or procedural law.1071 He concludes that it is a matter of substantive
law, given that it establishes a defense that “causes the termination of the claim”.1072
679. This assertion is incorrect and unsupported. In fact, res judicata is characterized as a
procedural matter. It is taught in Procedural Law in Law schools of civil law
countries, it is established in the judicial codes or codes of civil procedure and it is
always a mean to obtain a procedural advantage. Effectively, “[t]he defence of res
judicata is generally characterized as procedural and belonging to the lex fori, and is
thus not to be determined in accordance with the law applicable to the merits”.1073
680. In sum, without prejudice to my comments on Mr. Troyano’s assertions, as I said, I
do not agree that the rules of res judicata contained in the Panamanian Judicial Code
are relevant in an arbitration, even more so if the arbitration is international. As I
already explained, Law 131 would be applicable to this arbitration, and the matter
will be dealt with by the general principles of arbitration.

1071

See paragraphs 150 to 151 on pdf page 32 of the First Legal Opinion of Mr. José Andrés Troyano. {CEX-28/32}
1072
See paragraph 150 on pdf page 32 of the First Legal Opinion of Mr. José Andrés Troyano. {C-EX28/32}
1073
See F. De Ly and A. Sheppard, ILA Interim Report on Res Judicata and Arbitration, 2009 at pdf page 50
of Exhibit R-LA-0144 {R-LA-0144/50}
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