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the ECT. Quite the contrary: what this party wants is for Article 26 of the ECT to be
interpreted correctly.
64. In the first place, Article 26 introduces a model of consent to restricted arbitration. It should
be remembered that the ECT has 50 articles. However, the conflict resolution mechanisms
that are introduced by Article 26 of the ECT only refer to disputes regarding alleged breach
of obligations derived from Part III of the Treaty. It does not apply to other parts of the
Treaty. If, as Spain maintains, the member States of the EU could not oblige themselves
under Part III of the ECT, it is clear that, consequently, the controversy resolution
mechanisms laid down in the cited precept does not apply to intra-community disputes.
65. In the second place, Article 26 of the ECT does not stipulate arbitration as the only
controversy resolution mechanism but rather also introduces other mechanisms. It provides
for the possibility of having recourse to international conciliation or to the ordinary or
administrative Tribunals of the Contracting Party involved in the controversy.
66. In the third place, and in relation to the foregoing, Article 26 of the ECT, when it cites these
controversy resolution mechanisms, does not establish an order of preference. It does tell us
which is better or worse. It does not say that arbitration is "more favourable for the investor
or investment" than the other mechanisms it cites, which include the investor's guarantee of
being able to have recourse to the domestic tribunals of the State hosting their investment.
67. Finally, Article 26(6) of the ECT makes it obligatory to resolve disputes in line with the
ECT and other principles and rules of International Law. The Claimants have never denied
(they could not do so) that EU Law is international law. It is hardly debatable, then, that the
tribunals must apply EU Law and the ECT under equal conditions. Even, as the award of
Electrabel v. Hungary indicates:
“the Tribunal concludes that Article 307 EC precludes inconsistent pre-existing treaty
rights of EU Member States and their own nationals against other EU. Member
States; and it follows, if the ECT and EU law remained incompatible notwithstanding
all efforts at harmonisation, that EU law would prevail over the ECT’s substantive
protections and that the ECT could not apply inconsistently with EU law to such a
national's claim against an EU Member State.”11
(2.1) Regarding the "Preliminary observations on the relevance of previous awards and
other legal precedents"
68. The Claimants insist on the fact that all the Arbitral Tribunals that have ruled on the socalled intra-community objection have rejected it. However, those awards do not resolve
matters that coincide completely with the present case.
69. In the first place and in relation to the BITs, the awards the have been handed down in this
regard are not at all subject to being extrapolated to the ECT. This is because the ECT is a
multilateral and mixed treaty, promoted fundamentally by the former European
Communities (now the EU) and signed by the EU as one more Contracting Party. The
11

Electrabel S.A. v. Hungary, ICSID Case No. ARB/07/19, Decision on Jurisdiction, Applicable Law and
Liability, 30 November 2012 (original version in English). Paragraph 4.189. RL-0010
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Eureko v. Slovakia award, on which the Claimants base several of their arguments,
expressly recognises the impossibility of extrapolating its conclusions to Treaties like the
ECT and to intra-community disputes after the Treaty of Lisbon of 2007 went into effect:
“This award is thus necessarily confined to the specific circumstances of the present
case; and the Tribunal does not here intend to decide any general principles for other
cases, however ostensibly analogous to this case the might be. For example, this case
arises from a BIT concluded in 1991 before the CSFR Association Agreement, the
Association Agreement and the Accession Treaty; it does not arise from a multi-lateral
treaty or a treaty to which the EU is a party or signatory; and, moreover, these
arbitration proceedings were instituted in 2008 before the Lisbon Treaty came into
force, amending the EU Treaty and the EC Treaty (now the TFEU).”12 (emphasis
added)
70. In regards to the Jurisdiction Award of Electrabel v. Hungary, it should be emphasized that
Hungry signed the ECT when it had not yet joined the EU. Therefore, Hungary, unlike
Spain, Luxembourg and the Netherlands, was able to contract obligations under Part III of
the ECT.
71. The Electrabel award, like the awards referring to BITS, resolved the controversy by
applying Article 30 and 59 of the CVDT. That is to say, it tried to encounter compatibility
between the ECT and Hungary's treaty of adhesion to the EU and reached the conclusion
that, since they did not have the same subject matter, there was no incompatibility and the
ECT should be applied. However, this conclusion is based on the premise that Hungary
signed the ECT before its adhesion to the EU.
72. If we apply to the current matter the arguments that both the awards referring to BITS and
the Electrabel award have applied, we would come to the undoubted conclusion that EU
Law is the one that must be applied.
73. The objective of the ECT is indicated in Article 2 thereof:
“This Treaty establishes a legal framework in order to promote long-term cooperation in the energy field, based on the complementarities and mutual benefits, in
accordance with the objectives and principles of the Charter.”13
74. The cited Article 2 of the ECT also remits us to the European Energy Charter, whose Article
2 stipulates that:
“Resolved to promote a new model for energy co-operation in the long term in Europe
and globally within the framework of a market economy and based on mutual
assistance and the principle of non-discrimination.” “persuaded that broader energy
co-operation among signatories is essential for economic progress and more
generally for social development and better quality of life.” “Assured of support from
the European Community, particularly through completion of its internal energy
market”. “Within the framework of State sovereignty and sovereign rights over
energy resources and in a spirit of political and economic co-operation, they
12

Eureko B.V. v. the Slovakian Republic, Jurisdiction Award, of 26 October 2010, paragraph 218. RL0050
13
ECT, Article 2. RL-0001
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undertake to promote the development of an efficient energy market throughout
Europe, and a better functioning global market, in both cases based on the principle
of non-discrimination and on market-oriented price formation, taking due account of
environmental concerns. They are determined to create a climate favourable to the
operation of enterprises and to the flow of investments and technologies by
implementing market principles in the field of energy.”14 (emphasis added)
75. Therefore, the fundamental purpose of the ECT was to create conditions throughout Europe
that guarantee the principle of non-discrimination and market-oriented price formation.
76. The objectives of the Treaties constituting the European Communities are established in
Article 2 of each one of those Treaties. So, Article 2 of the Treaty of Paris of 1951
established that the objective of the European Coal and Steel Community (ECSC) was:
“to contribute, through the common market for coal and steel, to economic expansion,
growth of employment and a rising standard of living.”15 (emphasis added)
77. And Article 2 of the Treaty of Rome of 1957 established the following in regards to the
objective of the European Economic Community:
“The Community shall have as its task, by establishing a common market and
progressively approximating the economic policies of Member States, to promote
throughout the Community a harmonious development of economic activities, a
continuous and balanced expansion, an increase in stability, an accelerated raising of
the standard of living and closer relations between the States belonging to it.”16
(emphasis added)
78. The Treaties constituting the European Communities were signed 43 years (in the case of
the Treating Constituting the European Coal and Steel Community, which is an energy
agreement) and 37 years (in the case of the Treaties Constituting the European Economic
Community and EURATOM) before the ECT (1994). These Treaties had the aim of
creating, within their respective scopes, a common market based on the principles of nondiscrimination and market-oriented price formation.
79. That is to say, the Treaties Constituting the European Communities not only shared but
surpassed the aims of the ECT. Both in the former and in the latter, the aim, by means of the
creation of that common market, is to improve the quality of life of the citizens of the States
that are parties to those Treaties.
80. Case law does not hesitate to recognise that the ECT was promoted by the European
Communities themselves as a step toward including the former Soviet socialist republics
into the EU.17
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European Energy Charter, Article 2. RL-0001
ECSC Treaty, Paris 1951. RL-0052
16
EEC Treaty, Rome 1957. RL- 0053
17
“T W Wälde, "Investment Arbitration Under the Energy Charter Treaty: From Dispute Settlement to
Treaty Implementation" (1996) 12 Transnational Dispute Management 4.: “The ECT is largely a product
of EU external, political, economic and energy policy. It is meant to integrate the formerly Communist
countries, provides an ante-chamber and preparation area for EU accession for many of them”. RL-0054
15
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81. The signatories to the European Energy Charter were perfectly aware that the European
Communities were in a process of integration that was much more advanced than the ECT
sought to promote. That is why they expressly stated that in order to achieve that objective
"they relied on the support of the European Communities by means of the creation of their
internal market."18
82. The text itself of the ECT recognises that process of superior economic integration in
Article 25 and in the Declaration that the European Communities and their Member States
included in relation to that precept in the ECT.
83. That economic integration process had been being perfected until reaching the current
statute of the European Union and the signing of the Treaty of Lisbon in 2007.
84. The principle of non-discrimination in the EU has been achieved in such a way that within
the borders around the EU the concept of "foreign" applies exclusively to those who are not
citizens of any of its Member States. Therefore, in the EU, the only foreign investors are
those from a State that is not a Member of the EU.
85. Therefore, if we carry out an exercise of comparing the aim and purpose of the ECT with
the aim and purpose of the EU Treaties, and even more so as of the Treaty of Lisbon, we
will reach the conclusion that, by virtue of Articles 30 and 59 of the CVDT, the EU Treaties
should prevail.
86. The foregoing conclusion is a result of an exercise that this party proposes for merely
dialectical purposes and to counter the Claimants' allegations. In this sense, this Respondent
wishes to make very clear that it does not think that there is any incompatibility between the
ECT and EU Law, provided that the relationship between the two is understood in the way
postulated by this party. As we have already said in our Memorial on Jurisdiction, it is
impossible for the EU to have promoted and signed a treaty that was contrary to its essence.
87. Finally, in regards to the awards of PV Investors v. Spain and Charanne v. Spain,19 they fail
to consider the principle of the primacy of EU law. That principle is precisely the one that
this party invokes as the essential element of our objection.
88. The Claimants allege that there are matters resolved by awards in which the respondent
country did not invoke the intra-community objection.20 However, none of these cases deal
with a controversy similar to the present one in which the Contracting Parties involved were
already members of the EU when they signed the treaty in question. And that is precisely
the case here.
89. In addition, the European Commission, which is the "Guardian of the Treaties” and also
promoted the signing of the ECT, has reiterated ever since the first intra-community

18

European Energy Charter, 1991, RL-0001
Charanne B.V. and Construction Investments S.A.R.L. vs. Kingdom of Spain (SCC V 062/2012), Final
Award, 21 January 2016, and individual opinion, para. RL-0055
20
Awards of Electrabel v. Hungary (RL-0010), Micula v. Romania (RL-0056) and Aes Summit v.
Hungary (RL-0032)
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disputes arose under BITs that arbitration is not applicable as a controversy resolution
mechanism.
90. This position has been expressed by the European Commission recently when criticising
several States for not ending their respective BITs.21
91. In regards to Article 16 of the ECT, this is not applicable to intra-community disputes
because it is included in Part III of the ECT to which, as we have argued, neither Spain nor
Luxembourg nor the Netherlands could oblige themselves.
92. In addition, when the Claimants invoke Article 16 of the ECT, they forget to provide
arguments about how the ECT (including access to arbitration) is more favourable for
investors or investments. The Claimants do not argue how the protection that investors
receive through the EU judicial system could be less favourable for them or for their
investments than the protection that they receive through arbitration. The Claimants'
statement is based on an objective lack of confidence in the EU judicial system (of which
the courts of their country of origin are a part), which is incompatible with EU Law.
93. On the other hand, the Claimants say that the statement by the Kingdom of Spain that
arbitration is not possible in intra-community disputes is absurd. Specifically, they say:
“This is an absurd proposition and it would amount to impermissible discrimination
under the ECT (see Article 10) and EU Law. There is nothing in the text of the ECT
itself that would support Spain’s argument that the ECT creates two different classes
of investors or two different classes of investors or two different classes of Contracting
Parties, depending upon the date the relevant Contracting Party became a member
State”.22
94. The Claimants, however, have not understood the Respondent's argument. What the
Kingdom of Spain maintains is that the arguments employed in the awards that resolve
disputes under BITs are not applicable. And, if they were applied, their arguments regarding
the set of Articles 30 and 59 of the CVDT would lead to sustaining the prevalence of EU
Law. In addition, in any case, all of these awards do not recognise the principle of the
primacy of EU Law that this party is invoking.

21

“Commission asks Member States to terminate their intra-EU bilateral investment treaties” European
Commission-Press release, Brussels, 18 June 2015: “the Commission has decided to request five Member
States (Austria, the Netherlands, Romania, Slovakia and Sweden) to bring the intra-EU BITs between
them to an end. The letters of formal notice, sent today, follow earlier exchanges with the Member States
in question. This is not a new issue as the Commission has consistently and over a number of years
pointed out to all Member States that intra-EU BITs are incompatible with EU law. However, since most
Member States have taken no action, the Commission is now launching the first stage of infringement
procedures against five Member States. At the same time, the Commission is requesting information from
and initiating an administrative dialogue with the remaining 21 Member States who still have intra-EU
BITs in place. It is worth noting that two Member States – Ireland and Italy – have already ended all
their intra-EU BITs in 2012 and 2013 respectively.” R-0015
22
Reply on the Merits and Counter-Memorial on Jurisdiction, of 18 December 2015, paragraph 493.
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95. The Claimants, surprisingly, invoke Opinion 1/91 of the CJEU posed by this party23 in order
to argue that that jurisdictional body has affirmed the compatibility of EU Law with a
controversy resolution mechanism provided for in a Treaty to which the EU is a party.
96. We say that it is surprising that this Opinion is invoked precisely because the Court
concluded in this matter that the controversy resolution mechanism could not exist because
it affected the fundamental pillars of the EU (free circulation of people, capital, goods and
workers; the non-discrimination principle). And that is precisely what the arbitration
stipulated in the ECT rules on: on the rights of intra-community investors.
97. This circumstance is aggravated in the present case because what the Claimants are
requesting from the Tribunal is a pronouncement that recognises the right to receive a
specific amount of subsidy (State aid) during the entire operational life of their plants. And
they are requesting this even when the maintenance of that specific amount of aid during the
entire operational life of their plants could distort competition in the domestic electrical
market. It is undoubtedly the case that such a pronouncement has a substantial effect on one
of the fundamental pillars of the EU: the right to competition. And, if we apply Opinion
1/91 of the Arbitral Tribunal, it could not make a pronouncement on this question.
(2.2) The contradiction between the Claimants' arguments about jurisdiction and the
regulations that protect their investment
98. The Claimants have made a dialectical effort to deviate from EU Law and claim the
exclusive application of the ECT. Their argumentation contains an evident contradiction: if
we are to adhere exclusively to the ECT, the Claimants would not receive the protection that
they claim pursuant to that Treaty.
99. It is important to emphasize that the objective of non-discrimination has not been fully
developed within the framework of the ECT. In fact, in matters of investor and investment
protection, Article 10 of the ECT clearly distinguishes between two moments: a) on the one
hand, the so-called "making investment process" and b), on the other, the time after making
the investment.
100. In the first moment and, just as it is explained in the part of this Document covering the
objectives of the ECT, the ECT has not achieved its maximum objective of national
treatment or non-discrimination. This is clearly deduced from the first four sections of
Article 10. So-called "national treatment" differs from a supplementary treaty that has not
yet been signed.
101. In regard to the second moment, once the investment has been made, Article 10(7) does
guarantee the investor "national treatment" and also "most-favoured nation treatment".
102. However, this national treatment has an important exception that has special relevance
to the matter that concerns us: Article 10(8) does not guarantee national treatment in regards
to aid or subsidies granted by the State to foreign investors, but rather distinguishes such

23

Opinion 1/91 on 14 December 1991 issued by the Court of Justice of the European Union regarding the
“Agreement to Create a European Economic Area” (EEA) (original Spanish version). R-0014
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