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Mongolia files this Counter-Memorial, Objections to Jurisdiction and Statement of
Counterclaims in accordance with section N of Procedural Order No. 1 of November 2, 2010.
I.

INTRODUCTION

1.

Claimants have failed to submit a treaty dispute to this Tribunal. Instead, Claimants treat
this Tribunal as court of appeal from the Mongolian Supreme Court, as they have resubmitted the same arguments already made and rejected by the Mongolian courts.
International investment treaties do not “entitle a claimant to seek international review of
the national court decisions as though the international jurisdiction seised has plenary
appellate jurisdiction.”1 This flaw is fatal to Claimant’s purportedly international legal
case.

2.

In any event, this dispute certainly cannot be litigated pursuant to the narrow consent to
arbitration in the China-Mongolia BIT. A 2007 Freshfields prospectus titled “Resolving
Disputes in China Through Arbitration” authored by Claimant’s counsel Peter Yuen
noted about Chinese BITs, including the China-Mongolia BIT, that an “international
arbitral tribunal may only deal with the question of how much compensation is to be paid to
the foreign investor, not the issue of liability”.2 It further noted that because of the inability

to arbitrate issues of liability in the pre-2004 BITs, “neither China’s membership of the
[ICSID] Convention nor its entry into a large number of BITs has to date provided any
effective relief to aggrieved foreign investors” in claims against China.3

Thus, China has

1

Azinian and ors v Mexico, ICSID Case No ARB (AF)/97/2; Award on Jurisdiction and Merits, dated
October 18, 1999, IIC 22 (1999), at ¶ 99, RLA-1.

2

Peter Yuen, et al., Resolving Disputes in China Through Arbitration, Freshfields, June 2007, at 53, Exh.

RLA-2.
3

Peter Yuen, et al., Resolving Disputes in China Through Arbitration, Freshfields, June 2007, at 53, Exh.
RLA-2. There is a regrettable practice in international arbitration to rely upon opinions expressed in scholarly
writings by counsel as a “gotcha” point. This is not such an instance. Rather, the Freshfields prospectus is
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used the limited nature of the BITs as a shield against foreign investors in the past, and now,
opportunistically, wants to use the BITs as a sword against Mongolia through state-owned
Chinese entities.

3.

In this case, Claimants’ complaints are substantively hollow because the underlying
license was acquired by Claimants’ Mongolian investment vehicle, BLT company, by
theft. The underlying license belonged to Darkhan Steel Company (“Darkhan”). The
theft of the license from Darkhan BLT was a result of an orchestrated effort among
Darkhan’s then-Director (Natsegdorj), Claimants’ Mongolian partners (Natsegdorj’s
sister and brother-in-law), and Claimants’ front-man (Li Xiaoming).

Natsegdorj

removed relevant documents from Darkhan and provided those documents to Claimants,
making the theft difficult to detect. It was on the basis of this theft, in part, that Mongolia
revoked the 939A license.
4.

Moreover, the 939A license was obtained by fraud.

BLT falsely asserted to have

Western funding for the project when it had no funding at all. BLT falsely asserted that it
would pay for, build and operate a facility that would refine Tumurtei iron ore for use by
Mongolia’s only metallurgical plant when it had no intention to do so. BLT falsely
asserted to have mining expertise when it had none. These fraudulent statements were
important to Mongolia, as it needed a source of metal for construction and developmental
needs. It was by reference to this fraud and other illegalities that the Mongolian courts
rejected Claimants’ challenge to the revocation of the 939A license.

important because it accurately describes a universal belief held by practitioners: pre-2004 BITs do not allow for
submission of disputes regarding liability for expropriation to arbitration. This conclusion is not an opinion but a
simple fact. Freshfields does not even note a contrary academic position. China’s newly found position therefore
flies in the face of a firmly formed consensus on the scope of the consent it invokes.

-2-
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5.

This theft and fraud took place at a time when Mongolia was in its early transition from a
command economy directed by the former Soviet Union to an independent social market
economy. Mongolia at that time did not have administrative and regulatory capabilities
to discover and address the theft and fraud perpetrated by the Claimants and their
operatives. The Claimants’ theft and fraud struck at the heart of Mongolia’s efforts to
transition to an independent market economy: the Claimants promised to fund and
support Mongolia’s only steel plant when they actually planned to remove needed natural
resources and thereby to deprive Mongolia of its own steel-producing capabilities.

6.

Apart from being premised upon theft and fraud, Claimants try to present a Potemkin
Village as a real investment.

Claimants list investments in equipment, roads and

buildings. But Claimants conceal that the equipment was moved to other Chineseoperated mines; improvement to roads appears to have been little more than adding dirt to
dirt roads. The buildings alleged to have been erected amount to a few huts and sheds.
7.

Claimants’ request for a return of the license as their remedy epitomizes the bad faith
with which they have treated Mongolia from the outset. Having stolen the license and
defrauded Mongolia, Claimants’ now come to this Tribunal seeking to have the license
returned to them. Yet the BIT upon which they claim, which is a standard Chinese BIT
of its era, states plainly that only disputes “involving compensation for expropriation”
can be brought before an international tribunal.

Thus, the remedy of restitution is

expressly excluded by the treaty, as claimants’ own arbitration counsel has expressly
acknowledged.

-3-
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II.

STATEMENT OF FACTS
A.

In 1997, When Claimants’ Related Company Stole The Tumurtei License,
Mongolia Was A New Democracy In Transition From Communism To A
Social Market Economy
i.

8.

Mongolia’s Peaceful Transformation From Communism To A Democracy

Mongolia emerged into the post-colonial world in only 1990 – and naturally has placed a
premium on economic self-sufficiency and development since that time.4 Mongolia
formed part of the Chinese empire until 1921.5 In 1921, Mongolia gained independence
from China only to become a satellite of the Soviet Union.6 It is important for this case
that, prior to 1990, Mongolia was prevented from developing an independent industry,
administration, or culture of private enterprise.

9.

Mongolia’s economic dependency prior to 1990 was forced upon it despite strong
internal will to build up domestic industry. Mongolia since the 1970s had expressed its
desire to industrialize and diversify its economic base.7 But Soviet policy stifled these
plans. The Soviet Union treated Mongolia as a source for minerals, meat and wool.8
Soviet policy was to keep Mongolia dependent upon Soviet markets for the sale of its raw
materials – and Soviet imports of manufactured goods and aid.9

4

U.S. State Department, Background Note, Mongolia, R-1.

5

U.S. State Department, Background Note, Mongolia, R-1.

6

U.S. State Department, Background Note, Mongolia, R-1.

7

1997 Feasibility Study, at p. 7, C-17.

As one

8

Richard Pomfret, Transition and Democracy in Mongolia, 52 Europe-Asia Stud. 149, at p. 2, R-2 (noting
that influx of capital from the Soviet Union focused on “especially mining”); Henry Bradsher, The Sovietization of
Mongolia, 50 Foreign Affairs 545, at p. 546, R-3 (noting the importance of meat supply from Mongolia to the Soviet
economy).
9

Richard Pomfret, Transition and Democracy in Mongolia, 52 Europe-Asia Stud. 149, at p. 2, R-2
(“Mongolia was so completely integrated both politically and economically with the Soviet Union that it acquired
the label ‘the sixteenth republic’.”)

-4-
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contemporaneous article stated in 1972, this economic plan curiously departed from
Soviet doctrine:
“The new plan was approved in June 1971 by the Sixteenth
Congress of the Mongolian People's Revolutionary Party
(as the country’s communist party is called). While still
stressing industrialization, it is a marked departure from
Marxist economic doctrine as interpreted by Soviet
theoreticians: agriculture is given a far larger share of
investment capital than industry. The arm of the Soviet
planning committee, Gosplan, which allocates aid to
Mongolia and integrates its economy with that of the Soviet
Union, can be seen behind this. Moscow needs meat,
Mongolia produces meat, so investment is directed into
improving the livestock industry in Mongolia rather than
building up a wide range of industries which Moscow does
not need.”10
10.

Prior to 1990, Mongolia was fully integrated into the Warsaw Pact and the Council for
Mutual Economic Assistance (CMEA).11 This meant full administrative integration into
the Soviet Union, as well as full integration into its markets. Net imports were massive,
amounting to 30% of GDP.12 Because of the long-standing Soviet policy, which had
created so great a dependence on Soviet imports, Mongolia could not sustain itself
without such enormous imports.

11.

Upon the collapse of the Soviet Union, Mongolia suffered an enormous financial shock.
GDP fell by almost half in a single year.13 Mongolia lost its supply chains. It lost its

10

Henry Bradsher, The Sovietization of Mongolia, 50 Foreign Affairs 545, at p. 546, R-3.

11

Country Study of Mongolia, Federal Research Division of the Library of Congress, R-4.

12

Ole Bruun, Ole Odegaard, Mongolia in Transition (1996), R-5; Eddy Lee, Initiating Transition in a Low
Income Dualist Economy: The Case of Mongolia, 132 INT'L LAB. REV. 623 (1993), R-6; Jeffrey Sachs, Towards
Economic Strategies for Rapid Growth in Mongolia, Harvard Institute for International Development (September
1997), R-7.

13

Eddy Lee, Initiating Transition in a Low Income Dualist Economy: The Case of Mongolia, 132 INT'L
LAB. REV. 623, 625 (1993), R-6.

-5-
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markets for exports. It lost crucial subsidized imports and development aid. All of this
happened almost over night.
12.

With the collapse of the Soviet Union, Mongolia also lost the administrative
infrastructure provided by CMEA. As commentators note, Mongolia was integrated
directly into the Soviet administrative apparatus such that it was called the “sixteenth
Republic” 14 Economic planning was performed largely through Soviet planning organs
and CMEA advisers.15 The CMEA advisers left in 1991 – and the Soviet planning
function similarly vanished at that time.16 This meant a loss of planning expertise. It also
meant a loss of management capabilities and essential bureaucracy.17

13.

In the midst of this economic turmoil, Mongolia simultaneously was undergoing a
democratic revolution.18 This democratic revolution led to the adoption of a new
constitution in 1992.19 As part of this democratic revolution, Mongolia chose the social
market economy as its economic system and began a process of privatization.20

14

Richard Pomfret, Transition and Democracy in Mongolia, 52 Europe-Asia Stud. 149, at p. 2, R-2
(“Mongolia was so completely integrated both politically and economically with the Soviet Union that it acquired
the label ‘the sixteenth republic’.”)

15

Henry Bradsher, The Sovietization of Mongolia, 50 Foreign Affairs 545, at p. 546, R-3.

16

Ole Bruun, Ole Odegaard, Mongolia in Transition (1996), at p. 23 R-5.

17

Ole Bruun, Ole Odegaard, Mongolia in Transition (1996), at p. 23 R-5 (“ A wide range of price and trade
liberalizations was also introduced, though this move was partly hampered by the apparent lack of a market
infrastructure: inadequate banking and credit facilities, insufficient laws and other market institutions. Another
restraint on reform has been the lack of local knowledge and expertise relevant to a market-oriented society”).

18

Ole Bruun, Ole Odegaard, Mongolia in Transition (1996), R-5; Eddy Lee, Initiating Transition in a Low
Income Dualist Economy: The Case of Mongolia, 132 INT'L LAB. REV. 623 (1993), R-6.

19

U.S. State Department, Background Note, Mongolia, R-1.

20

See generally Jeffrey Sachs, Towards Economic Strategies for Rapid Growth in Mongolia, Harvard
Institute for International Development (September 1997), R-7.

-6-

Case 1:17-cv-07436-ER Document 11-2 Filed 12/04/17 Page 13 of 139

14.

Despite encountering significant economic hardships, Mongolia has steadfastly remained
a democratic country, committed to transparency,21 participatory governance,

22

and is

recognized as a place of significant economic freedom for a developing country of its size
and location.23 In terms of providing economic freedom, Mongolia fares significantly
better than China, which is ranked 135 of all countries surveyed.24 In an article published
by ASIL, the International Judicial Monitor wrote that “in comparison to other countries
in region, the Mongolian courts and prosecutors’ services are well on their way to
becoming professional institutions that protect the rights of the people and uphold the
rule of law.”25 Mongolia was the first Asian country to transition from a one-party,
communist state to a democracy and made the transformation from communism to
democracy more rapidly than any of the former Soviet republics in Asia or Europe.26
ii.

Mongolia Chose A Social Market Economy Despite Significant Economic
Hardships

21

See, e.g,. Mongolian Parliament OKs Transparency Legislation, Freedominfo.org Report, dated June 17,
2011, R-8.

22

See, e.g., Economist Intelligence Unit, Democracy Index 2010, Democracy in Retreat, R-9 (ranking
Mongolia ahead of Singapore, Hong Kong, Jordan, Turkey, Georgia, Russia, China and Kazakhstan among others).

23

By comparison, Mongolia ranks significantly ahead of the BRICs. China, Heritage Foundation 2011 Index
of Economic Freedom, R-10. Mongolia also fares significantly better than Russia, which is ranked 143 of all
countries surveyed. Russia, Heritage Foundation 2011 Index of Economic Freedom, R-11. Mongolia is ranked
ahead of Brazil and India. Ranking, Heritage Foundation 2011 Index of Economic Freedom, R-11. It is also ranked
ahead of many “frequent flyer” respondents in international investment arbitration such as Egypt, Argentina,
Ukraine, Turkmenistan, Uzbekistan, Congo, Zimbabwe and, of course, Venezuela. Ranking, Heritage Foundation
2011 Index of Economic Freedom, R-11. For general information, see Mongolia Country Profile, BBC online,
dated April 2, 2011, R-12.

24

China, Heritage Foundation 2011 Index of Economic Freedom, R-13.

25

Justice Sector Assessment, International Judicial Monitor, Jan/Feb 2007, R-14.

26

Richard Pomfret, Transition and Democracy in Mongolia, University of Adelaide Paper, April 1999, R-2.
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15.

As could be expected, the loss of the Soviet-backed CMEA system led to a severe
recession in Mongolia.27 The recession had a significant impact on government spending
and led to an increase in poverty and declines in education, and basic health care.28

16.

The Mongolian revolution of 1990 moved the country toward a social market economy.
A social market economy on the basis of social-democratic policies formally became part
of the party’s platform in February 1997 and remains the stated policy goal of the
strongest party in Mongolia.29

17.

There were disastrous results in the short term, but there has been significant growth of
the Mongolian economy during recent years. Mongolia’s output continued to decline in
1992 and 1993.

These years also saw the arrival of hyperinflation and a rapidly

deteriorating exchange rate. Living standards significantly declined. The guaranteed
services of the old system deteriorated, but the greater availability and variety of goods
promised by advocates of market-based reforms were slow to materialize.30

27

Ole Bruun, Ole Odegaard, Mongolia in Transition (1996), R-5; Eddy Lee, Initiating Transition in a Low
Income Dualist Economy: The Case of Mongolia, 132 INT'L LAB. REV. 623 (1993), R-6; Jeffrey Sachs, Towards
Economic Strategies for Rapid Growth in Mongolia, Harvard Institute for International Development (September
1997), R-7.

28

Ole Bruun, Ole Odegaard, Mongolia in Transition (1996), R-5; Eddy Lee, Initiating Transition in a Low
Income Dualist Economy: The Case of Mongolia, 132 INT'L LAB. REV. 623 (1993), R-6; Jeffrey Sachs, Towards
Economic Strategies for Rapid Growth in Mongolia, Harvard Institute for International Development (September
1997), R-7.

29

T. Ginsburg, Mongolia in 1997: Deepening Democracy, 38 ASIAN SURVEY 64 (1998), R-15.

30

Ole Bruun, Ole Odegaard, Mongolia in Transition (1996), R-5; Eddy Lee, Initiating Transition in a Low
Income Dualist Economy: The Case of Mongolia, 132 INT'L LAB. REV. 623 (1993), R-6; Jeffrey Sachs, Towards
Economic Strategies for Rapid Growth in Mongolia, Harvard Institute for International Development (September
1997), R-7.
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18.

By 1994, macroeconomic performance began to improve. Positive GDP growth was
recorded in 1994, and inflation began to abate. This growth and stability has generally
continued to the present day.31

19.

Commentators noted that, although Mongolia had made great strides by 1997, much
remained to be done. One commentator wrote that
“The overall picture of the Mongolian economy by 1997 is
of the first phase of post-Communist development being
complete. The economy was clearly market-based,
although financial sector reform was still required and
some large enterprises were still in need of restructuring.”32

20.

But Mongolia’s economic growth since 1990 has not yet translated to a commensurate
improvement in Mongolia’s development, especially in rural areas. In 1998, for example,
Mongolia’s budget deficit was 10% of its GDP, and 36% of Mongolians were below the
poverty line.33
iii.

21.

Mongolia’s Young Democracy Includes a Broad Array of Political Parties
and Frequently Changing Governing Coalitions

The political landscape in Mongolia was fragmented with a broad array of parties. These
parties are associated with ideologies ranging from the radical left to the newly marketoriented socialist left, as well as centrist and right wing parties.34

The Mongolian

People’s Party (“MPP”) is the former Communist party that has governed Mongolia

31

Asian Development Bank, Mongolia Survey (1996), R-16.

32

Asian Development Bank, Mongolia Survey (1996), R-16.

33

See CIA World Factbook, Mongolia, R-17.

34

U.S. State Department, Background Note, R-1.
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(often as part of a coalition) for the majority of the time since Mongolia has been a
democracy.35
22.

As might be expected with a new democracy, Mongolia’s government often has been run
by different parties following landslide electoral swings between elections. According to
the contemporaneous reports, no political stability had emerged from the first elections in
1992 and 1996.36 From 1997 to 2000, the period in which Claimants’ investment vehicle
acquired the 939A license, Mongolia had four prime ministers and several cabinet reshuffles.37 Power shifted again several times in the last decade.
iv.

23.

Natural Resources From The Mining Sector Serve An Important Part In
The Development Of Mongolia

Mongolia is a developing nation that, due to consistent Soviet economic planning
denying Mongolia the development of local industry and geographic position, must rely
primarily on its natural resources as a source of development. Natural resources such as
silver, gold and copper have played an important role in the economic development of
Mongolia. Throughout the 1990s, for example, copper was the main source of hardcurrency for Mongolia. But that has begun to change as mineral deposits of other kinds
have come on line.

24.

As with any resource-based economy, Mongolians knew that any economic growth on
the back of export of raw materials would be sustainable only if there was commensurate
investment in other, neglected sectors of the Mongolian economy. Mongolia in fact has
attempted to steer such a course since its independence from the Soviet bloc in 1990. A

35

U.S. State Department, Background Note, Mongolia, R-1.

36

Kerry Dumbaugh et al., Mongolia and U.S. Policy: Political and Economic Relations, Congressional
Research Service (2009), R-75.

37

U.S. State Department, Background Note, Mongolia, R-1.
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1997 Harvard study confirmed that these goals were in fact prudent – but that more
needed to be done. The report advised that
“In order to sustain growth and high levels of consumption
over time, the optimal path of resource extraction must be
determined and practiced, and an adequate share of
resource revenue must be reinvested in sectors yielding the
highest returns, including infrastructure and human capital.
Institutions designed to facilitate this ‘inter-temporal
optimization’ have been operated by the governments of
Kuwait, Alberta, Canada, and Norway, and are now being
studied by Chile and other countries. Mongolia could
potentially gain a great deal by studying this concept of
optimal resource management and optimal reinvestment of
resources to achieve sustainable growth.”38
B.

Darkhan Steel Company, Over More Than A Decade, Surveyed And
Prepared The Tumurtei Mine For Exploitation
i.

25.

Mongolia Prepared The Tumurtei Mine As Far Back As 1984 For
Exploration Leading To The Creation Of The Darkhan Steel Company

Since the 1970s, Mongolia’s desire to diversify its economy and develop heavy industry
was closely linked to the Tumurtei deposit and the possibility of feeding a steel plant
from its iron ore reserves. As earlier as the 1970s, the Mongolian government was
considering building a steel plant to be fed by the Tumurtei, Tumurtolgoi and Bayangol
deposits .39 This plan was drawn up on the basis of Soviet exploration of the deposits in
the 1960s and 1970s.40 The Mongolian government’s first detailed exploration of the
Tumurtei deposit in 1984 coincided with plans to build a metallurgical plant in Darkhan.

38

David Dapice and Naoko Ishii, Lessons from the failure of mineral rich countries, in Jeffrey Sachs,
Towards Economic Strategies for Rapid Growth in Mongolia, Harvard Institute for International Development
(September 1997), at p. 21, R-7.

39

Letter from Darkhan Steel Company (“Darkhan”) to the Ministry of Trade and Industry, Sept. 21, 2006, R18 (dating preliminary plans for a metallurgical plan as early as the 1960s); Witness Statement of Ganjuurjav, dated
August 25, 2011 (“Ganjuurjav”), at ¶ 4 .

40

1997 Feasibility Study, p. 7, C-17.
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26.

Mongolia’s first detailed exploration of the Tumurtei deposit concluded in 1984.41 The
data from the initial study were submitted to the Scientific and Technical Council of the
Ministry of Geology, Mining, and Industry.42 The Council discussed the data at its
meeting of March 26, 1984.43 The data collected were so detailed that the information
was used in the 1997 Feasibility Study Claimants have submitted as Claimants’ Exhibit
17.

27.

Shortly after Mongolia’s initial exploration of the Tumurtei mine, the Mongolian
government developed detailed plans with Itochu and Mitsubishi to build a modern
metallurgical plant in Darkhan that could use the resources of the Tumurtei deposit. On
December 24, 1986, the State Commission in Charge of Foreign Economic Relations of
the Ministry of Geology and Mining Industry wrote to the Council of Ministers,
recommending that a favorable decision be taken to develop a low capacity metallurgical
factory with Itochu and Mitsubishi.44

The Political Bureau of Mongolia preliminarily

approved this plan in March 1987.45
28.

At the same that it was discussing plans to build a metallurgical plant with Itochu and
Mitsubishi, Darkhan Steel Company’s (“Darkhan”)46 predecessor was conducting further
prospecting and exploration in Tumurtei. A detailed map was drawn up of the Western

41

1997 Feasibility Study, p. 16, C-17.

42

1997 Feasibility Study, p. 16, C-17.

43

1997 Feasibility Study, p. 16, C-17.

44

Letter from the Ministry of Geology and Mining Industry, # 7/2417, 1/3263, dated December 24, 1986, R-

19.
45

Resolution of the Political Bureau, Central Committee, MPRP, dated March 1987, R-20.

46

Darkhan is also a city, located near the Tumurtei mine. As used in this sentence and elsewhere, Darkhan
refers to Darkhan Steel Company.
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parts of the deposit in 1986 to 1989.47 Additional prospecting and exploration was
conducted in 1988-1989. The results from this exploratory work were presented to the
Minerals Council.48
29.

After the prospecting was concluded, the Council of Ministers gave final approval on
April 14, 1990 both to build a plant in Darkhan city and to assign the Tumurtei deposit to
the newly-formed state company created to run the complex. The Resolution expressly
ordered establishment of “an open mine to exploit the ‘Tumurtei’ iron deposit by 1994
and to establish the mine and ferrous metallurgical plant complex as “Ferrous Metallurgy
Plant”.49 This “Plant” refers both to the physical iron ore processing facility and the
entire project, including the deposit.

30.

The resolution sets up two phases referred to in later official correspondence, a first phase
to build the steel plant, which was completed in 1994, and a second phase to exploit the
Tumurtei iron ore:
“To order the State Committee for Social and Economic
Development to build the plant compound in 1990-1993 to
produce ferrous steel casting and the plant workshop to
deliver iron product from iron ore during 1993-1995.”50

31.

The resolution was passed because the cabinet sought to address the developmental need
for steel in the construction industry in Mongolia by using existing iron ore reserves and

47

Tumurtei Khuder, The 2005-2006 Mining Plan for the Tumurtei Iron-Ore Deposit (2005-2006 Work Plan),
dated October 6, 2005, p. 4, C-23.

48

Tumurtei Khuder, The 2005-2006 Mining Plan for the Tumurtei Iron-Ore Deposit (2005-2006 Work Plan),
dated October 6, 2005, p. 4, C-23.

49

Resolution of the Council of Ministers of the People’s Republic of Mongolia No. 160, dated April 14,
1990, at ¶ 3, R-21.

50

Resolution of the Council of Ministers of the People’s Republic of Mongolia No. 160, dated April 14,
1990, at ¶ 3, R-21.
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to export any surplus iron ore for profit abroad through a state-owned entity.51 Initially,
Darkhan would export iron ore in order to fund Mongolia’s development of its heavy
industry, as well as the infrastructure needed to support it. This use by Mongolia of its
natural resources to invest in diversification and infrastructure is exactly what later
studies recommended Mongolia do.52
ii.
32.

While Building The Steel Factory, Darkhan Continued Its Plan To Exploit
The Tumurtei Mine

In December 1990 and March 1991, Darkhan set out to select technology and equipment
for the steel plant, the iron separator facility and the mining operations at Tumurtei.53 At
the same time as building the steel factory, Darkhan further refined techniques for mining
operations, as well as the separation factory, that would supply the steel factory.

33.

The direct iron ore separation facility was part of the second phase of the plan set out in
Resolution No. 160, i.e., the exploitation of iron ore from the Tumurtei iron ore mine.54
Correspondence from 1991 confirms that plans to build the separation facility and to
develop the mine were intended to work hand-in-glove.55

34.

At this time, Darkhan was in talks with Davy Mackee (England), Lurgi & Mannesmann
Demag (Germany), Kawasaki (Japan), Simco (India) to provide technology for the

51

Discussion Note of Discussion held in the office room of the Minister for Trade and Cooperation, April 9,
1990, R-22.

52

David Dapice and Naoko Ishii, Lessons from the failure of mineral rich countries, in Jeffrey Sachs,
Towards Economic Strategies for Rapid Growth in Mongolia, Harvard Institute for International Development
(September 1997), at p. 21, R-7.

53

Order of Ganjuurjav, dated December 18, 1990, R-23; Ganjuurjav, at ¶ 13.

54

Resolution of the Council of Ministers of the People’s Republic of Mongolia No. 160, dated April 14,
1990, at ¶ 3, R-21; see also Letter from Darkhan to State Bank, January 9, 1991, R-24; Letter from Darkhan to
Drawing and Planning Committee, March 18, 1991, R-25.

55

Letter from Darkhan to Currency Unit of the Ministry of Finance, dated February 20, 1991, R-26.
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mining operations and separation factory.56 These entities sent bids to build a Direct Iron
Ore Separation facility/ to provide technology for iron mining to Darkhan.57 These bids
were examined by a working group organized by order of the Minister of Trade and
Industry in 1993 and was headed by the Deputy Minister of Trade and Industry, H.
Ganbaatar.58
35.

Darkhan continued in 1991 to do exploration work at the Tumurtei iron ore deposit in
order to prepare the area for mining and to establish the grade of iron ore it would have to
process at the steel plant and separation facility.59 For example, on March 18, 1991,
Darkhan requested that the Ministry of Geology examine a sample of 350 kg or iron ore
from each deposit.60 On May 21, 1991, Darkhan wrote to the Executive Administration
of Darkhan City that “[t]he mining of iron ore at Tumurtei shall start in 1995.”61
iii.

36.

The Steel Factory At Darkhan Was Completed, With The Help Of
Japanese Financing, In 1994

The Steel Factory was completed in 1994.62 The Steel Factory could use scrap metal but
was meant to process Tumurtei ore.63 The iron separator facility made Tumurtei iron ore

56

Darkhan Pleading to the City Administrative Court, dated June 20, 3006, R-27; compare Ganjuurjav, at ¶

14.
57

Letter from Darkhan to Mongol Impex Union, dated November 7, 1991, R-28 (“Please, provide us with
price offer from “Lurgi” company, German, Davy Mackee Corporation, England, Simco company, India, and other
firms in relation with factory selection, which will be second plant of Black Iron Factory, Darkhan City, that
separates iron ore, Tumurtei and Tumurtolgoi, using coal of Shariin Gol.”); Letter from Darkhan to Jargalsaikhan,
dated April 23, 2001, R-29.

58

Order from the Ministry of Industry and Trade, dated January 9, 1993, R-30.

59

Letter from Darkhan to Geology Survey, dated March 18, 1991, R-31; letter from Almas LLC to Darkhan,
dated November 29, 2000, R-35; Ganjuurjav, at ¶ 12.

60

Letter from Darkhan to Geology Survey, dated March 18, 1991, R-31; see also Findings of Tests on
'Sulphuric' Iron Ores from Tumurtei Deposit, undated, R-33; Ganjuurjav, at ¶ 12.
61

Letter from Darkhan to Executive Administration, ADH, Darkhan City, dated May 21, 1991, R-34.

62

Act of the Government Commission to Hand Over the Metallurgical Factory in Darkhan City, dated July 4,
1994, C-27.
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useable by the steel plant.64 The plan was to have the iron ore separator facility built in
order to process the iron ore from the Tumurtei deposit.65 All ore not used by Darkhan to
make steel was reserved for export by Darkhan to finance, for example, the iron separator
facility.
iv.
37.

Mongolia’s Council of Ministers Approved The Tumurtei Reserves For
Exploitation In 1995 After Further Study By Darkhan

After the steel factory opened in 1994, Darkhan submitted the studies to the Mongolian
Council of Ministers for approval of commencement of mining the Tumurtei deposit, as
required by law.66 On July 21, 1994, the Scientific and Technical council was briefed on
prior explorations at the Tumurtei mine by then Darkhan engineers Khuderbat, Noostoi
and Tsogtbayar.67 Khuderbat was an engineer and employee of Darkhan until 1996.68
Khuderbat is one of the authors of what Claimants present as their1997 Feasibility
Study.69

38.

The minutes of the July 21, 1994 meeting state that
“In accordance with the geological assignment instructed
by the Ministry of Energy, Mining, Industry, and Geology
/as formerly known/ in March 1990, a detailed exploration
and a prospecting-evaluation work were conducted at the

63

Resolution of the Council of Ministers of the People’s Republic of Mongolia No. 160, dated April 14,
1990, at ¶ 3. R-21.

64

Findings of Tests on 'Sulphuric' Iron Ores from Tumurtei Deposit, undated, R-33; Ganjuurjav, at ¶ 16.

65

See Ganjuurjav, at ¶¶ 15-16.

66

Letter from Darkhan to Mongolian National Development Authority, dated May 6, 1995, R-36.

67

Minutes of the Meeting of the Geological, Scientific and Technical Council at the Ministry of Energy,
Geology and Mining, No. 80, dated July 21, 1994, p. 1, C-24.

68

Witness Statement of Shagdar (“Shagdar”) at ¶ 8.

69

1997 Feasibility Study, at p. 1, C-17.
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Tumurtei iron deposit and Khust-Uul occurrences in
Khuder and Yuruu soums in Selenge aimag respectively.”70
39.

In response to Darkhan’s efforts, Mongolia’s Council of Ministers on February 13, 1995
approved Darkhan to commence mining the Tumurtei deposit.71 At that same time,
Darkhan’s management was continuing to take steps to mine the Tumurtei deposit.72

40.

This step was the most difficult hurdle for mining of the deposit, as evidenced by the
decade’s worth of work expended by Mongolia and Darkhan to get to this point. There
were now more regulatory steps that Darkhan had to take prior to commencing its mining
operations to exploit the Tumurtei deposit.

Darkhan had invested years of work

exploring and preparing the mine for exploitation only to have the rights stolen by
Claimants and their confederates.
v.
41.

Darkhan Took Active Steps To Commence Mining The Tumurtei Deposit
After The Deposit Was Approved For Exploitation

On the basis of the work it had done on the Tumurtei deposit for more than a decade,
Darkhan prepared a feasibility study for Tumurtei mine in the first quarter of 1995.73
This feasibility study was not created in order to apply for a new minerals license or to
even to re-register existing rights, Darkhan already had passed the last legal hurdle in its
way to mine the Tumurtei deposit when it received approval for its mining plans in 1995.

70

Minutes of the Meeting of the Geological, Scientific and Technical Council at the Ministry of Energy,
Geology and Mining, No. 80, dated July 21, 1994, p. 1, C-24.

71

1997 Feasibility Study, at p. 16, C-17.

72

Letter from Darkhan to Ministry of Environment, February 9, 1995, R-37.

73

Letter from Darkhan to the Governor of Selenge Aimag, dated February 15, 1996, R-38; Letter from
Darkhan to Ministry of Energy, Geology and Mining, dated April 3, 1996, R-39; Shagdar, at ¶¶ 10-14.
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The feasibility study was intended to attract foreign capital to assist in development of the
mine.74
42.

Darkhan was speaking with international financing organizations and foreign banks in
order to finance Darkhan’s mining operations.75 Darkhan actively solicited financing
proposals for the mining project from early 1995.76 In June 1996, Darkhan wrote to the
Minister of Energy, Geology and Mining requesting that the Government seek financing
from the Turkish government to develop the Tumurtei mine.77

43.

Initial studies were sent out by Darkhan for comment to other government agencies in
May 1995.78 The feasibility study was circulated for comment and review in February
1996.79 In April 1996, Darkhan had essentially completed the feasibility study and was
requesting approval to proceed with possession of the mine.80 The feasibility study thus
was consistent with what international advisers were telling Mongolia all along: in order

74

Letter from Darkhan to the Governor of Selenge Aimag, dated February 15, 1996, R-38; Letter from
Darkhan to Ministry of Energy, Geology and Mining, dated April 3, 1996, R-39; Shagdar, at ¶ 10.

75

Letter from Darkhan to Minister for Energy, Geology and Mining, dated June 5, 1996, R-40; Shagdar, at ¶

20.
76

Letter from Ganjuurjav (Darkhan) to Batsukh, Technology and Investment Policy Department, Mongolian
National Development Authority, dated February 3, 1995, R-41.

77

Letter from Darkhan to Minister for Energy, Geology and Mining, dated June 5, 1996, R-40.

78

Letter from Darkhan to Mongolian National Development Authority, dated May 6, 1995, R-36 (“Please,
send your suggestion after reviewing technical and economical pre-estimation of Tumurtei Deposit Mining and
Separated Iron Factory”).

79

Letter from Darkhan to the Governor of Selenge Aimag, dated February 15, 1996, R-38.

80

Letter from Darkhan to Ministry of Energy, Geology and Mining, dated April 3, 1996, R-39 (“Based on
above decision, our factory prepared technical and economical pre-analyze for possession of Tumurtein Deposit and
mining of bed-rock which is the row material for our factory. We approved drawing task of the Technical and
Economical Indication that highlights above tasks and established agreement for its implementation with Mining
Institute.
“Official approval of the your department is crucial in solving investment for implementing this project and
finalizing the Technical and Economical Indication, generated by the Mining Institute, in line with international
standard level”).
See, .e.g., Shagdar, at ¶ 14.
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to achieve sustainable growth, profits from its natural resource riches would have to be
reinvested in diversification and infrastructure in Mongolia.81
vi.
44.

Darkhan Secured Necessary Land Rights To Commence Mining In Early
1996

In early 1996, Darkhan further secured the necessary land grants from the regional
government units to proceed with building the mine.82 The Darkhan Director Shagdar
wrote to the Governor of Selenge Aimag in April 1996 as follows:
“By this technical and economical basis, there is need to establish
mining of Tumurtei iron ore, separated iron factory, electric line,
road, railway, village and other related constructions between
Khuder and Eruu soum of your aimag. Hence, we ask you to
permit land possession and make official decision of Aimag’s
Governor according to Mongolian Law on Land for the
construction of above complex.”83
vii.

Claimants’ Agent Was Heavily Involved With Darkhan At The Time And
Knew Of Its Efforts To Obtain Financing For The Mine
a.

45.

Claimants Agent, Mr. Li, Was Assigned To Darkhan In 1994, A
Time When The Tumurtei Project Was Heavily Pursued by
Darkhan

“From 1994 to 1996”, Claimant’s agent Mr. Li admits that he “was involved in dealing
with Darkhan in [his] capacity as assistant department head of China Heilongjiang’s
commodities trading department.”84 According to Mr. Li, he “arranged for the supply of
materials by China Heilongjiang to Darkhan as well as the sale of Darkhan’s finished

81

David Dapice and Naoko Ishii, Lessons from the failure of mineral rich countries, in Jeffrey Sachs,
Towards Economic Strategies for Rapid Growth in Mongolia, Harvard Institute for International Development
(September 1997), at p. 21, R-7.

82

Letter from Darkhan to the Governor of Selenge Aimag, dated February 15, 1996, R-38; Shagdar, at ¶ 17.

83

Letter from Darkhan to Governor’s Office of Selenge Aimag, dated April 3, 1996, R-45.

84

Witness Statement of Li Xiaoming (“Li”), dated February 28, 2011, at ¶ 5.
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products to China Heilongjiang” and did so “on behalf of China Heilongjiang”.85 Li was
working closely with Bayartsog, who would often travel to China to spend time with Li.86
46.

At this time, Bayartsog knew of Darkhan’s plans to develop the Tumurtei deposit.
Bayartsog was the Darkhan delegate to Ulaanbaatar.87 As part of his duties, he had
access to nearly all internal reports generated by Darkhan about the deposit.

He

participated in briefings about the deposit taking place in Ulaanbaatar.88 In fact, he had
been tasked with finding geological documents about the deposit in 1994 that had not
been properly filed by Khuderbat in Darkhan’s archives – a task Bayartsog never
completed.89 Claimants’ assertion that Bayartsog did not know of Darkhan’s rights to the
Tumurtei deposit and Darkhan’s keen interest to develop it90 are thus untrue.
C.

47.

Claimants’ Purported Investment Vehicle BLT Was Formed In 1996 By The
Wife Of the Darkhan Director (and Bayartsog’s Sister) – As A Livestock and
Agricultural Company, Having Mining As No Part Of Its Corporate Purpose

Claimants’ purported investment vehicle BLT was formed on April 23, 1996.91 The
original purpose of the company was “foreign and domestic trade, warehouse business,
agriculture, livestock farming.”92 As Bayartsog confirms “[w]hen BLT was first set up,

85

Li, at ¶ 5.

86

Shagdar, at ¶ 22.

87

Witness Statement of Bayartsog, dated February 28, 2011 (“Bayartsog”), at ¶ 16; Shagdar, at ¶ 22.

88

Ganjuurjav, at ¶ 29; Shagdar, at ¶ 21.

89

Ganjuurjav, at ¶ 23.

90

Bayartsog, at ¶ 131.

91

Mongolia Certificate of State Registration No. 25/5308, BLT Company Limited (single member company),
dated April 23, 1996, C-33.

92

Mongolia Certificate of State Registration No. 25/5308, BLT Company Limited (single member company),
dated April 23, 1996, C-33.
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Tuya’s intention had been to focus on the import and export business, and for some time,
it engaged in the business of importing medication and foodstuff from China.”93
48.

This business was not successful and it was eventually discontinued.94 At this time, prior
to Natsegdorj’s rise to the directorship of Darkhan, BLT lacked capability, interest – or
lacked the diverted corporate opportunity – to enter into mining.
D.

49.

Shortly After The Succession Of Natsegdorj As Director Of Darkhan,
Claimants’ Representative And Natsegdorj’s Brother-In-Law Started To
Conspire To Obtain The License From Darkhan Over The Tumurtei Mine

July 1996 was a turning point in Mongolian history: Parliamentary elections for the first
time since Mongolia’s independence resulted in a transition of power from Mongolia’s
MPP (the former communist party) to a coalition of opposition forces in Mongolia’s
second free election after its emergence from communist Soviet rule.95 The MPP lost 45
seats in the 76 seat Khural.96 The opposition increased its tally from 5 to 50 seats.97 In
short, the election led to a landslide, and it soon became clear that much of the state
apparatus, including state-owned companies like Darkhan, would see a leadership
changes as a result of the election. It is reported that this change in leadership led to
widespread corruption, which eventually proved the downfall of the new government,
which lost essentially all of its seats in the next election.98 This corruption included
wrongful actions taken by Natsegdorj and others with regard to key iron deposits.99

93

Bayartsog, at ¶ 19.

94

Bayartsog, at ¶ 19.

95

Mongolia, Parliamentary Chamber: Ulsyn Ikh Khural, Elections Held in 1996, R-46.

96

Mongolia, Parliamentary Chamber: Ulsyn Ikh Khural, Elections Held in 1996, R-46.

97

Mongolia, Parliamentary Chamber: Ulsyn Ikh Khural, Elections Held in 1996, R-46.

98

Mongolia, Parliamentary Chamber: Ulsyn Ikh Khural, Elections Held in 2000, R-47 (“four administrations
had come and gone, three deputies had been jailed in a corruption scandal and a cabinet minister had been murdered.
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50.

Already in August 1996, it became clear that Natsegdorj would shortly succeed Shagdar
as Darkhan director.100 Natsegdorj officially replaced Shagdar as director of Darkhan a
month later in September 1996.101

51.

At essentially the same time that Natsegdorj became Director, Mr. Li and Bayartsog went
into business together and capitalize on the radical shift in Mongolia’s political landscape
to secure mining opportunities in Mongolia. Mr. Li testifies that “[i]n 1996, I left China
Heilongjiang because I was interested in starting my own business” and that “in early
1997”, “Bayartsog first raised the potential for investment into the Tumurtei mine.”102
As Bayartsog testifies, it was at the same time that BLT included mining in its business
registration: “In August 1996, BLT amended its Certificate of State Registration to
include ‘Geology’ as a new business activity for the company”.103
i.

52.

According To Their Testimony In This Case, Claimants’ Plans Were
Inconsistent With Mongolia’s Development Policy

Claimants in this arbitration stated that their intention, from the inception of their plan to
mine the Tumurtei deposit, was inconsistent with Mongolia’s known development plans
and needs. Bayartsog testifies that the Tumurtei project was chosen because of the
resource needs of the industrial complex in China.104 The exploitation of the Tumurtei
deposit, in short, was intended to provide feed stock for steel mills in China, not in

Attempts to turn the economy around had raised unemployment to 50% in some towns, and a third of the country is
now estimated to live below the poverty line.”)
99

Letter from the Ministry of Trade and Industry to Darkhan, dated June 21, 2006, R-50.

100

Shagdar, ¶ 14.

101

State Property Committee Resolution No. 2, dated September 14, 1996, R-51.

102

Li, ¶ 8.

103

Bayartsog, at ¶ 21.

104

Bayartsog, at ¶ 23.
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Mongolia. The iron ore would therefore not be the kindling to start economic and
infrastructure development in Mongolia, as was Mongolia’s plan.
53.

That Claimants’ plan was fundamentally inconsistent with Mongolia’s stated economic
policy is the more apparent in the context of Mongolia’s recent history. Claimants’
investment in effect would simply replace the Soviet Union’s stranglehold over the
Mongolian economy with a Chinese colonization of Mongolia’s valuable mineral
deposits. There was therefore good reason, as will become clear, for Claimants to keep
their intentions hidden when they formally applied for the Tumurtei license.
ii.

54.

Claimants And Their Mongolian Partners Caused Darkhan’s Director To
Fail To Assert Darkhan’s Rights To The Tumurtei Mine

After Natsegdorj’s succession to the Darkhan directorship, he stopped the actions that
would have been required for Darkhan to retain the Tumurtei license, as well as taking
active steps to divert Darkhan’s rights for the Tumurtei mine to BLT. Natsegdorj failed
to re-register Darkhan’s mining rights under the 1997 Minerals Law.105 Natsegdorj made
sure that Darkhan’s feasibility study and the materials from which it had been generated
were given to BLT.106 Natsegdorj allowed Darkhan’s land rights to the Tumurtei deposit,
as well as to the access roads to the deposit, to be cancelled.107

105

Letter from the Ministry of Trade and Industry to Darkhan, dated June 21, 2006, R-50; Letter from
Darkhan to the Chairman of Mineral Resources and Petroleum Authority, dated October 16, 2006, R-54;
Ganjuurjav, at ¶ 28.

106

Ganjuurjav, at ¶¶ 24-26.

107

Letter from the Ministry of Trade and Industry to Darkhan, dated June 21, 2006, R-50; Letter from
Darkhan to the Chairman of Mineral Resources and Petroleum Authority, dated October 16, 2006, R-54.
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55.

Natsegdorj failed to register the Tumurtei license under the 1997 Minerals Law.108
Natsegdorj’s stated reason for failing to register the license: “Darkhan did not have
enough money for the license application fee”.109 The application fee “was Tugrik
50,000 – or, at that time, $25”.110

56.

By failing to re-register Darkhan’s rights as required by the 1997 Minerals Law,
Natsegdorj cleared the way for BLT to assert inconsistent rights over the Tumurtei
deposit without being noticed by the authorities.111

57.

Natsegdorj failed to bring to completion the efforts of his predecessor to build the
necessary infrastructure for the project. For example, Darkhan’s archive contain no
documents that Natsegdorj continued discussions with international financing partners
that had previously negotiated with Darkhan.112 Further, Natsegdorj released the land
rights to the Tumurtei mine, as well as exclusive access rights to the property in which
the mine is located.113 Finally, Natsegdorj further gave all materials relating to the
Tumurtei mine, including Darkhan’s drafts of the feasibility study that contemporaneous
documents clearly show existed, in Darkhan’s archives to Claimants.114
iii.

Claimants And Their Mongolian Partners Caused Darkhan’s Director And
Khuderbat To Transmit Darkhan’s Proprietary Geological Information To
BLT

108

Letter from the Ministry of Trade and Industry to Darkhan, dated June 21, 2006, R-50; Letter from
Darkhan to the Chairman of Mineral Resources and Petroleum Authority, dated October 16, 2006, R-54.

109

See Ganjuurjav, at ¶ 28.

110

See Ganjuurjav, at ¶ 28.

111

Letter from the Ministry of Trade and Industry to Darkhan, dated June 21, 2006, R-50; Letter from
Darkhan to the Chairman of Mineral Resources and Petroleum Authority, dated October 16, 2006, R-54.

112

Ganjuurjav, at ¶¶ 24-26.

113

Letter from the Ministry of Trade and Industry to Darkhan, dated June 21, 2006, R-50; Letter from
Darkhan to the Chairman of Mineral Resources and Petroleum Authority, dated October 16, 2006, R-54.

114

Letter from Darkhan to State Great Khural, dated May 16, 2006, R-52; Ganjuurjav, at ¶ 26.
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58.

BLT illegally obtained geological information on the Tumurtei deposit to which only
Khuderbat had access.115 Darkhan had tasked Khuderbat to collect and analyze this data
for inclusion in Darkhan’s own feasibility study.116

Khuderbat’s analysis done for

Darkhan was valuable because it combined the various geological studies of the deposit
into one master document. Khuderbat failed to deposit the final copy of his report with
Darkhan.117 Darkhan Director Ganjuurjav tasked Bayartsog with retrieving the document
from Khuderbat – with no success.118

Instead, Khuderbat gave the document to

Bayartsog’s company, BLT.119
59.

Notably, BLT could not have conducted its own geological analysis of the Tumurtei
deposit because only Darkhan had a right to survey the Tumurtei deposit at the time.120
Under the applicable mining regime, there was to be no overlap between different parties
exploring the same deposit.121

The applicable mining regime therefore required

registration of any surveying activity.122 Darkhan had registered its survey as required by
the law.123 BLT had not registered any such survey.
60.

Consistent with the law, the Governor of Selenge Aimag ordered on February 2, 1996

115

Ganjuurjav, at ¶¶ 26-27.

116

Ganjuurjav, at ¶¶ 26-27.

117

Ganjuurjav, at ¶¶ 26-27.

118

Ganjuurjav, at ¶ 29.

119

Ganjuurjav, at ¶ 29.

120

Mongolian Law on the Subsoil of November 29,1989, Arts. 23(1), (2), RLA-3 (“[g]eological surveys shall
be registered in the national registry in order to ensure that geological surveys of subsoil do not overlap” and “[i]t
shall be prohibited to conduct geological surveys without registering them with the national registry.”)
121

Mongolian Law on the Subsoil of November 29,1989, Arts. 23(1), (2), RLA-3.

122

Mongolian Law on the Subsoil of November 29,1989, Arts. 23(1), (2), RLA-3.

123

Decree of the Governor # 223, Selenge Aimag, dated February 3, 1996, R-53.
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“to not allow permission to geology survey and mining for
bed-rock and other minerals at Tumurtei, Bayangol and
Khustai bed-rock deposits in Khuder and Eruu soums until
finalization of constructions for use as planned to build full
complex of directly separated iron in above places.”124
61.

BLT thus had no legal right to explore the Tumurtei deposit and had to rely exclusively
on Darkhan’s findings in the 1997 feasibility study.125
iv.

62.

Claimants And Their Mongolian Partners Caused Darkhan’s Director To
Make Available All Key Geological Personnel To BLT

Claimants hired Darkhan’s key engineer.126 Apart from these employees, BLT did not
have any significant expertise in mining.127 The fact that BLT recruited key mining
personnel almost exclusively from Darkhan128 further puts the lie to the fact that BLT did
not know that Darkhan was going to mine the Tumurtei deposit.
v.

63.

Claimants And Their Mongolian Partners Caused Darkhan’s Director To
Transmit Darkhan’s Proprietary Feasibility Study And Its Supporting
Documentation To BLT

Claimants obtained the feasibility study on the basis of which BLT was issued the T-30
license through corruption, theft of corporate property and fraud. Claimants paid off
Khuderbat to obtain Darkhan’s proprietary geological studies, which were later included
in the 1997 feasibility study.129 Claimants used bid documents submitted to Darkhan,
and removed from Darkhan’s archives during Natsegdorj’s tenure,130 as materials for the

124

Decree of the Governor # 223, Selenge Aimag, dated February 3, 1996, R-53.

125

Decree of the Governor # 223, Selenge Aimag, dated February 3, 1996, R-53.

126

Ganjuurjav, at ¶ 25.

127

Letter from the Selenge Aimag Governor to the Mineral Authority, dated March 15, 2002, R-59.

128

Ganjuurjav, at ¶ 25.

129

See Ganjuurjav, at ¶ 24-26. This is evidenced, in part, by the unusually large amount of money Claimants
asserted to have spent on their 1997 feasibility study that was taken from Darkhan.
130

Letter from Darkhan to State Great Khural, dated May 16, 2006, R-52.
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technical parts of the 1997 feasibility study. Claimants used the first draft of Darkhan’s
own feasibility study – a document which disappeared during Natsegdorj’s tenure – to
draft the economic parts of the 1997 feasibility study.
64.

Passing the feasibility study and its supporting documentation to BLT was instrumental
to BLT being able to receive the Tumurtei license.

As Bayartsog testifies, he

“understood that the main requirement for being awarded a licence was for applicants to
put together an acceptable feasibility study for developing the deposit, and to present this
to Minister Nyamsambuu. If the Minister considered the study to be acceptable, then the
licence would be awarded to the applicant.”131
65.

Darkhan had prepared a feasibility study, which was essentially completed through
several years of work.132 BLT, on the other hand, had not even become a company
having mining as any part of its purpose until after the change in Mongolia’s government
in the summer of 1996. and BLT lacked both the source material and expertise to compile
such a study.133

66.

BLT used Darkhan’s own feasibility study in order to shore up the detailed economic
analysis provided in the study. Darkhan’s focus in its own feasibility study had been
economics in order to attract foreign financing for the mining operation.134 It contained a
detailed mining cost analysis and projected revenue and profit on the basis of the tender

131

Bayartsog, at ¶ 29. Claimants in their Memorial state that “[t]he approval of the 1997 Feasibility Study is
to be inferred from the issuance of the T-30 Licence”. Claimants’ Memorial, at fn 260.

132

Letter from Darkhan to Ministry of Energy, Geology and Mining, dated April 3, 1996, R-39.

133

Certificate of State Registration No 25/5308 of BLT, C-33 (listing as main business activity “Foreign and
domestic trade, warehouse business, agriculture, livestock farming”).
134

Shagdar, at ¶ 9.
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documents Darkhan had received.135 This again is information to which BLT would not
have had access but for the use of Darkhan’s proprietary documents. The feasibility
study further provided a blue print showing how to organize the geological information
gathered and analyzed by Khuderbat.136 This study too went missing during Natsegdorj’s
tenure as head of Darkhan.137
67.

Both Ganjuurjav and Shagdar, upon review of the 1997 feasibility study, testify that it is
remarkably similar to drafts of the Darkhan feasibility study they saw when they were
directors at Darkhan both in terms of its organization and in terms of the key geological,
technical and economic submissions the study made.138 This is no doubt true as these
documents were taken from the Darkhan archive.139
vi.

68.

Claimants And Their Mongolian Partners Caused Darkhan’s Director To
Transmit Darkhan’s Proprietary Technical Tender Documents To BLT

Another set of documents that went missing from Darkhan’s archive at the same time
were the tender documents for both the mining operations and the iron separator facility
prepared by Darkhan, as well as the winning responses from Lurgi and Demag.140 These
documents contained the exact technical specifications of how Darkhan proposed to mine
the deposit and the technology available to do so.141 These documents further contained
specific technological information about how to mine the Tumurtei deposit, rather than

135

Shagdar, at ¶ 11.

136

Letter from Darkhan to Selenge Aimag Governor, dated February 2, 1996, R-43; Shagdar, at ¶¶ 10-13.

137

Letter from Darkhan to Selenge Aimag Governor, dated February 2, 1996, R-43; Letter from Darkhan to
State Great Khural, dated May 16, 2006, R-52; Ganjuurjav, at ¶¶ 23-27.

138

Shagdar, at ¶ 16.

139

Letter from Darkhan to State Great Khural, dated May 16, 2006, R-52.

140

Letter from Darkhan to State Great Khural, dated May 16, 2006, R-52; Ganjuurjav, at ¶ 22.

141

Letter from Darkhan to Mongol Impex Union, dated November 7, 1991, R-28; Ganjuurjav, at ¶ 22.
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simply publicly available information142 – and this is the same information contained in
BLT’s 1997 feasibility study
vii.
69.

Claimants’ Use Of Darkhan’s Proprietary Information Is Apparent On The
Face Of The 1997 Feasibility Study.

The heavy reliance by BLT upon Darkhan information and expertise in putting together
the feasibility study is apparent on the face of the document:


Khuderbat is a signatory of the 1997 Feasibility Study.143 As discussed,
he was a key Darkhan employee and contractor working to gather and
analyze all geological data on the Tumurtei deposit.144



The 1997 Feasibility Study states expressly that the “Authors hereby
express their thanks to Enkhtur D., Chief Technologist and Engineer of
Darkhan Metallurgical Plant”.145



The 1997 Feasibility Study states that “[t]echnologies of leading firms in
mining equipment manufacturing are selected for this work as follows.
Excavators with 8.5 to 10.5 m3 capacity buckets; Bulldozers with the
capacity of 388 kW; Drill rigs with 200 to 215 diameters.”146 The 1997
Feasibility Study contains a detailed table of parameters how this
technology should be used.147 The 1997 Feasibility Study states that “will
conclude contracts in advance with major mining corporations in Japan,
the USA, and the Federal Republic of Germany” to obtain this
technology.148 This is consistent with the Darkhan tender.149



The 1997 Feasibility Study states that BLT would build the following
plants: “Within the ore processing plant, the following plants are
considered. - ore beneficiation plant; - agglomerating plant; - reduced iron
plant, where iron will be reduced from high grade ore; - steel smelting

142

Letter from Darkhan to Mongol Impex Union, dated November 7, 1991, R-28; Ganjuurjav, at ¶ 22.

143

1997 Feasibility Study, at p. 1, C-17.

144

See supra, ¶¶ 37, 66. As discussed above, Khuderbat used to be leader of geological survey team and failed
to return the final study to Darkhan or to file with the government.

145

1997 Feasibility Study, at p. 8, C-17. At the time that BLT submitted this feasibility agreement, Natsegdorj
was still the Director of Darkhan.
146

1997 Feasibility Study, at p. 29, C-17.

147

1997 Feasibility Study, at p. 29, C-17.

148

1997 Feasibility Study, at p. 90, C-17.

149

See supra, at ¶ 34.
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plant. These plants will be located in the same place, interrelated.”150
This plan is consistent with Darkhan’s plans (which included a “steel
smelting plant”), but not BLT’s plans which were premised on mining the
iron ore and producing reduced iron, not enter the steel industry. In any
event, BLT or Claimants never built a steel smelting plant in Mongolia
despite their contrary representations in the 1997 Feasibility Study.


70.

The 1997 Feasibility Study includes in its “Geological Exploration Cost
Description” costs of “MNT16.38 million … spent from 1990 to 1993”
and “MNT2.36 million … spent in 1990”.151 These costs are then brought
current through economic adjustments such as exchange rate
fluctuations.152 But these costs were incurred by Darkhan, not BLT
(which did not even exist at the time). It would have been natural for
Darkhan to include these items as costs – but not for BLT.

Bayartsog’s testimony thus is materially misleading that BLT “recruited three geologists,
Gangold, Bayarkhuu and Khuderbat, to carry out further investigations”, that “[a]s for
iron-ore deposits, this was primarily handled by one of the three geologists, Khuderbat”
and that only then “commissioned external consultants to prepare a feasibility study.”153
The 1997 Feasibility Study was prepared entirely on the back of Darkhan research BLT
and Bayartsog obtained from Natsegdorj.
viii.

71.

Claimants In The 1997 Feasibility Study Even Falsely Promised Mongolia
Funding From The Same Sources Already Identified By Darkhan

The feasibility study even promised funding for the project from the same investors
already contacted by Darkhan.


The feasibility study states “The reduced iron plant will be constructed by
professional organizations of the UK, the Federal Republic of Germany,
and Japan. As of present, Krupp Corporation in the Federal Republic of

150

1997 Feasibility Study, at pp. 62-63, C-17.

151

1997 Feasibility Study, at p. 73, C-17.

152

1997 Feasibility Study, at p. 74, C-17.

153

Bayartsog Witness Statement, at ¶¶ 24, 27, 31.
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Germany offered a 30 million dollar investment, and Davy Maki in the
UK and Itochu in Japan proposed a 40 million dollar investment.”154

72.



And again “BLT Co., Ltd. will conclude contracts in advance with major
mining corporations in Japan, the USA, and the Federal Republic of
Germany to get some of the equipment specified in the feasibility
study.”155



Itochu was the first Darkhan partner under Resolution 160;156 Davy Maki
was an early Darkhan contact.157

Claimants in their Memorial admit that they provided the illicit funds to acquire the 1997
Feasibility Study.158 They state that their purported “investment included USD 2,182,036
for drawing up the feasibility report for the Tumurtei mine.”159 Claimants therefore are at
the heart of the wrongdoing with regard to the 1997 Feasibility Study.
E.

Claimants Obtained The Tumurtei License On The Basis Of Fraud
i.

73.

BLT Misrepresented That The Source Of Its Funding Came From Europe
and Japan And Hid From View That Funding Would Come From The
Chinese Government Instead

The feasibility study promised funding from leading Western sources including Germany
and from Japanese metallurgical companies.160

Claimants’ Memorial states to the

contrary that the investment was always to be Chinese government capital.161

154

1997 Feasibility Study, at p. 58, C-17.

155

1997 Feasilbility Study, at p. 90, C-17.

156

See, e.g., Act of Government Commission to Hand Over the Metallurgical Factory built in Darkhan City,
dated July 4, 1994, C-27 (“Pursuant to Resolution No. 160 of 1990 of the Government of Mongolia and Agreement
No.350-040-04601 between Mongolimpex of Mongolia and Itochu of Japan on March 19, 1990, the commission
examined the quality and performance of the construction of the Metallurgical Factory and the composition of the
equipment, the construction of which commenced on April 26, 1990”).
157

Darkhan Pleading to the City Administrative Court, dated June 20, 3006, R-27.

158

Claimants’ Memorial, at ¶ 156.

159

Claimants’ Memorial, at ¶ 156.

160

1997 Feasibility Study, at p. 58, C-17.

161

See, e.g., Memorial, at ¶ 142.
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74.

For a country in Mongolia’s position, it is fundamentally different whether it approves an
investment opportunity in its strategic mineral reserves involving private Western capital,
or one consisting of an investment by the Chinese state. Geopolitically, the relationship
between Mongolia and its former colonial power China is of significant importance.
Mongolia actively seeks to balance Chinese investments with Russian, other Asian and
Western investment to avoid significant influence by any one group of foreign investors
through a balancing approach. Failure to disclose origin of capital for strategic projects
therefore has a particular geopolitical significance in Mongolia. This fact could not have
eluded Claimants, and they kept the Chinese government’s involvement hidden until after
BLT had obtained the license.
ii.

75.

BLT Misrepresented its Experience to Mongolian officials.

BLT, which was at that time being run and managed by people with no mining
experience, misrepresented to Mongolian authorities its mining capabilities.

For

example:


BLT asserted that it planned to use “Modern, highly productive advanced
technologies” in mining.162



“machineries and equipment with the most advanced technologies and
capacity for high productivity will be used at the Mine.”163



“’BLT’ LLC in Ulaanbaatar was incorporated in 1996 to engage in the
investment and surveying of the mining and geology sector.”164



“Our company has started to build a team of experts for the development
project, establishing contacts with foreign consulting firms, and introducing
the project to high‐technology plants.”

165

162

1997 Feasibility Study, at p. 90, C-17.

163

1997 Feasibility Study, at p. 91, C-17.

164

Letter from BLT to Ministry of Agriculture and Industry, C-183.
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76.

In reality, BLT had no experience in mining, financing large projects, introducing high
technology plants, etc.


BLT was incorporated as a livestock company.166 Bayartsog claims that
BLT was set up as a medical supply company.167



Tuya was a shopkeeper.168



Bayartsog was an office worker.169



The only persons with mining experience were Darkhan employees that
Natsegdorj had in effect wrongly “seconded” to BLT.

BLT’s lack of experience and technology to mine is made even more clear by the fact
that no mining occurred for 9 years after the 1997 feasibility study.
iii.
77.

BLT Misrepresented Its Intention To Mine The Deposit According To The
1997 Feasibility Study.

The Contract between BLT and Heilongjiang concluded within months of submission of
the 1997 Feasibility Study foresaw that BLT and Heilongjiang would conduct a separate
feasibility study than the one submitted to obtain the license in order actually to mine the
deposit.170 This shows that Claimants and BLT intended to run the mine on the basis of
different economics than those represented to the Mongolian government.


165

The July 1997 contract provides for “making the site reinspection between
September 1997 and November 1997 by Chinese and Mongolia
specialists. Meanwhile Second Party [Heilongjiang] entrust the specialists

Letter from BLT to Ministry of Agriculture and Industry, C-183.

166

Certificate of State Registration No 25/5308 of BLT, C-33 (listing as main business activity “Foreign and
domestic trade, warehouse business, agriculture, livestock farming”).
167

Bayartsog, at ¶ 19.

168

Bayartsog, at ¶ 19.

169

Bayartsog, at ¶¶ 5-17.

170

See, e.g., Contract on the Joint Development of the Tumurtei Iron-Ore Deposit between BLT and China
Heilongjiang, dated July 20, 1997, at ¶ 3.3, C-48.
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from Metallurgical Designing Institute with preparation of the feasibility
report and organize the specialists to demouste [sic] it.”171

78.



This study preceded design, development and planning, as well as
construction.172



This study further would control funding as “[t]he above investment can
be nonrecurring invested or invested in two phases (this shall be
demousted [sic] and decided by specialists after finishing the total
budgeting and general design).”173



This requirement in the contract is curious given that Claimants assert to
having already “invested” USD2 million that was used to create a
feasibility study.174

BLT in its bid to reregister the Tumurtei license under the 1997 Minerals Law again
fraudulently represented to the Mongolian government that “[i]n addition, we have
finished preparing the feasibility studies for the mine, beneficiation plant, reduced iron
plant, and steel plant and have commenced works on technical drawings and topographic
mappings.”175 The only such study submitted to the Mongolian government was the
1997 Feasibility Study.

This representation post-dates the July 1997 contract with

Heilongjiang that expressly calls for an independent feasibility study to be completed.176

171

Contract on the Joint Development of the Tumurtei Iron-Ore Deposit between BLT and China
Heilongjiang, dated July 20, 1997, at ¶ 3.3, C-48.
172

Contract on the Joint Development of the Tumurtei Iron-Ore Deposit between BLT and China
Heilongjiang, dated July 20, 1997, at ¶ 3.3-3.6, C-48.
173

Contract on the Joint Development of the Tumurtei Iron-Ore Deposit between BLT and China
Heilongjiang, dated July 20, 1997, at ¶ 2.3, C-48.
174

Claimants’ Memorial, at ¶ 156.

175

Letter from BLT to the Ministry of Agriculture and Industry, dated January 13, 1998, C-45.

176

Agreement on Joint Development of Mongolia Tumurtei Iron Ore (In Lieu of Contract), dated June 1,
1998, at ¶ IV.II.2, C-49.
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79.

One concrete difference is that Claimants never took actions to use the mined ore for
domestic production, as the 1997 Feasibility Study promised, but intended to export the
ore for smelting in China without building any type of plant in Mongolia.177

80.



The 1997 Feasibility Study states “One of the major consumers to exploit
iron ore of the Tumurtei iron deposit is Darkhan Metallurgical Plant.”178
“Put differently, the mine will be able to supply ore compliant with the
client’s requirements to Darkhan Metallurgical Plant throughout the ore
extraction period.”179



But, according to Bayartsog’s testimony in this arbitration, BLT never
intended to supply Darkhan with anything but instead planned on shipping
the raw materials to China: “Mr Li indicated that China Heilongjiang was
interested in mining opportunities in Mongolia” and interested in minerals
that would “likely be in higher demand in China.”180

Another concrete difference is the timeframe within which Claimants promised to mine
the Tumurtei deposit in the 1997 Feasibility Study. The 1997 Feasibility Study promised
that construction of the mine would be essentially complete, and iron ore mining would
begin, in January 2000 and would run at full capacity in 2001.181 The 1997 Feasibility
Study includes the following chart:

177

Claimants assert that they were obligated to build a smelting plant instead of a plant that would provide
feed stock to Darkhan. This is not true. But, even if it were, Claimants had made no efforts of substance to build
any type of plant in Mongolia over the ten years of their involvement in the Tumurtei mine.
178

1997 Feasibility Study, at p. 17, C-17.

179

1997 Feasibility Study, at p. 27, C-17.

180

Bayartsog Witness Statement, at ¶¶ 22-23.

181

1997 Feasibility Study, at p. 92, C-17.
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182

81.

But the July 1997 Heilongjiang contract delays this schedule already by 18 months,
meaning that Claimants were making statements to the Mongolian government that they
knew were false. The July 1997 Contract states that “[f]rom December 1997 to April
1998, Making the general design about the development and planning.”183 And “[i]n May
1998 organizing the specialists demousting [sic] the design.”184 And “[c]ommence the
construction from June 1998. The total construction period is 36 months and finished in
June 2001 (the period of mining for Iron mine is 12 months, and can get ore).”185 In any

182

1997 Feasibility Study, at p. 92, C-17.

183

Contract on the Joint Development of the Tumurtei Iron-Ore Deposit between BLT and China
Heilongjiang, dated July 20, 1997, at ¶ 3.4, C-48.
184

Contract on the Joint Development of the Tumurtei Iron-Ore Deposit between BLT and China
Heilongjiang, dated July 20, 1997, at ¶ 3.5, C-48.
185

Contract on the Joint Development of the Tumurtei Iron-Ore Deposit between BLT and China
Heilongjiang, dated July 20, 1997, at ¶ 3.6, C-48.
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event, as we now know, the mine in fact did not commence operation until late 2005,
some 4-1/2 years after the original schedule.186
82.

The delay in the mining activities was significant. In 2001, after Natsegdorj resigned as
the head of Darkhan, the new director Erdenetsog wrote to the Mongolian Metallurgists’
Association about the troubling fact that no mining had commenced.187 In fact, as
Erdenetsog noted, Claimants had “not implemented any activities related to excavating
and developing iron ores. Thus, it causes barriers to future development and
technological progresses of metallurgical industry of Mongolia.”188

83.

Claimants’ false representations are critical because the grant of the license to BLT was
dependent upon approval of the feasibility study, as Claimants themselves concede.189
Had the Mongolian authorities known at the time that the feasibility study contained
statements that were factually false they would not have approved the study. Similarly,
had the Mongolian authorities known at the time that the feasibility study contained
projections that Claimants did not intend to honor, they would not have issued the
license. Had the Mongolian authorities known that the underlying pre-1997 Minerals
Law license had been fraudulently obtained, they would not have re-registered that
license under the new law. The license therefore was issued on false pretenses and on the
basis of purposeful concealment and affirmative misrepresentation by Claimants.

186

Tumurtei Khuder, The 2005-2006 Mining Plan for the Tumurtei Iron-Ore Deposit (2005-2006 Work Plan),
dated October 6, 2005, p. 47, C-23; Claimants’ Memorial, at ¶ 156 (“In order to start production, Tumurtei Khuder
began, as of mid-2005, to commit more resources to the mine and to move necessary personnel over from the
Khustai mine, which had already begun production but was a much smaller mine than Tumurtei”).
187

Letter from Darkhan to Metallurgists Association, dated May 8, 2001, R-48.

188

Letter from Darkhan to Metallurgists Association, dated May 8, 2001, R-48; see also letter from
Environmental Department of Selenge Aimag to Mineral Resource Authority, dated March 25 2002, R-61.

189

Claimants’ Memorial, at fn 260.
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iv.

84.

To Re-Register Its Mining License Under Mongolia’s New Mining Law,
Claimants’ Investment Vehicle Falsely Asserted To Have Received And
Used US$2 Million In Investments Towards Development Of The Mine

On January 18, 1998, BLT wrote in support of its application to re-register its license that
“the Company directly commenced some of the studies and surveys over infrastructure
facilities, dealt with the such activities as placing work orders to and collaborating with
professional entities in all directions vigorously, and has spent about 2 million USD so
far.”190 Claimants’ briefing claims that their “investment included USD 2,182,036 for
drawing up the feasibility report for the Tumurtei mine.”191

This is the sum of

investments claimed by the Company at that time.
85.

Claimants’ statement concerning the US$2 million that it “had been invested in
infrastructure, exploration works and the technical and geological mapping of the mine”
thus would be highly misleading, as it is true only in so far as the 1997 Feasibility Study
provided a roadmap for such infrastructure investments.192

86.

Claimants have not submitted any documents to corroborate their purported investments.
As detailed below, Mongolia questions the accuracy of the figures quoted by Claimants.
Mongolia reserves its rights in the event that any documents with regard to the purported
investments by Claimants are subsequently produced or submitted with the Reply without
having been previously produced.
F.

Claimants Hid Who Purportedly Invested In Mongolia

190

Letter from BLT to the Minister of Agriculture and Industry, dated January 13, 1998, C-45.

191

Claimants’ Memorial, at ¶ 156.

192

Notably, even the mapping of the area had already been conducted by the Mongolian government, as
confirmed by a Tumurtei Khuder document. Tumurtei Khuder, The 2005-2006 Mining Plan for the Tumurtei IronOre Deposit (2005-2006 Work Plan), dated October 6, 2005, p. 4, C-23.
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87.

Claimants have consistently hidden the nature of their investment from the Mongolian
authorities. They have misrepresented the nature of their activities to the Mongolian
authorities in the period from 1997 to 2002.193

They now misrepresent their own

assessment of their legal rights for the period from 2002 until the final court decision
revoking the license.194 The fact relating to the investment structure at the inception of
the investment have significant implications for this case.
i.
88.

Claimants Misrepresented Their Own Identity To The Mongolian
Authorities

Claimants have misrepresented their identifies and capabilities to the Mongolian
authorities on at least two separate occasions. First, Claimants caused BLT to state in the
1997 Feasibility Study that the investment for the development of Tumurtei would be
exclusively Western when it was always intended to be exclusively Chinese.195 Second,
Claimants misrepresented their own willingness to contribute real investment for the
development of the Tumurtei deposit – promising in excess of hundreds of millions of
dollars and then making minimal capital investments, if any, of their own.

89.

First, Claimants promised the Mongolian government funding from Western sources. As
has been conceded by Claimants in their memorial and supporting documentation, this
was never Claimants’ intention.196 This is a material misrepresentation to the Mongolian
authorities in order to obtain a valuable mining license. Claimants’ pattern of deception
did not, however, stop at that.

193

See Supra, at ¶¶ 73-86.

194

See Supra, at ¶¶ 101-11.

195

See Supra, at ¶ 73.

196

See Supra, at ¶ 73.
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90.

Second, although Claimants assert that they have invested money in Mongolia from 1997
onwards, it is striking that there is absolutely no evidence of any registered, or even
documented, investment by any of the Claimants prior to 2002.

(And Claimants’

assertions regarding their post-2002 expenditures are highly suspect, as shown below.)
Despite this lack of any evidence of such investments by Claimants, correspondence to
the government from 1998 onwards claims that such investments did in fact occur. This
is a second striking misrepresentation by Claimants.
91.

Even though Bayartsog testifies that the Tumurtei project was going to be Chinese
funded,197 it is not clear who could have afforded to fund the project in 1997. In 1997,
none of the Claimants could have provided funding to BLT, given that Mr. Li no longer
could speak for Heilongjiang,198 Beijing Shougang was not being discussed,199 and
Qinlong had not yet been formed.200 Mr. Li only recently went into business for himself
– and has provided no basis to understand how he could have amassed significant capital
given his service for the government and government-owned companies prior to
becoming an independent entrepreneur.201 Even the simple statement that there was
Chinese funding available for the Tumurtei project when BLT first applied for the license
for the Tumurtei deposit therefore is not explained.202 Who made available funds? On
what terms? For whose benefit? These are among the important open questions about
the asserted, undocumented “investment”.

197

Bayartsog, at ¶¶ 22-23.

198

Li, at ¶ 7 (“In 1996, I left China Heilongjiang because I was interested in starting my own business and did
not have enough time to continue my employment with China Heilongjiang while also doing business on my own.”)
199

Bayartsog, at ¶¶ 22-23.

200

Business License of Qinlong, dated December 2, 1997, C-16.

201

Li, at ¶ 7.

202

Bayartsog, at ¶¶ 22-23.
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92.

The first document submitted by Claimants with regard to funding for the Tumurtei
project raises more questions than it answers.203 The document on its face is a binding
contract between BLT and China Heilongjiang on July 20, 1997.204 On its face, it
promises US$340 million in capital investments from Heilongjiang for the development
of the mine.205 BLT in turn would contribute the Tumurtei license and undertake “to do
all legal procedures documentations about the iron mine development under conditions
prescribed by Mongolia’s laws and go through the procedures for register Mine
Company.”206 BLT’s contribution would equally be valued at USD 340 million on the
face of the contract.207 Mr. Li signed this document as a “manager” for Heilongjiang.208
But he now testifies that he was not a manager of Heilongjiang at the time.209

93.

Claimants mischaracterize the document as a mere “MOU” and deny that it is binding.210
Claimants go on to state that “China Heilongjiang did not at the time formally follow-up
on its interest in Tumurtei after the signing of the MOU.”211 But these representations are
contradicted by the terms of the contract. It states:

203

Contract on the Joint Development of the Tumurtei Iron-Ore Deposit between BLT and China
Heilongjiang, dated July 20, 1997, C-48.
204

Contract on the Joint Development of the Tumurtei Iron-Ore Deposit between BLT and China
Heilongjiang, dated July 20, 1997, C-48.
205

Contract on the Joint Development of the Tumurtei Iron-Ore Deposit between BLT and China
Heilongjiang, dated July 20, 1997, at ¶¶ 1.2(d), 2.3, C-48.
206

Contract on the Joint Development of the Tumurtei Iron-Ore Deposit between BLT and China
Heilongjiang, dated July 20, 1997, at ¶ 1.1(a), C-48.
207

See Contract on the Joint Development of the Tumurtei Iron-Ore Deposit between BLT and China
Heilongjiang, dated July 20, 1997, at ¶¶ 1.1(d), 4, C-48.

208

Contract on the Joint Development of the Tumurtei Iron-Ore Deposit between BLT and China
Heilongjiang, dated July 20, 1997, at ¶ preamble, C-48.
209

Memorial, at ¶ 143.

210

Memorial, at ¶ 143.

211

Memorial, at ¶ 143.
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“[t]his contract will become effective as soon as the two parties
representatives singing it. Neither of this two parties can modify or
terminate the Contract without the other’s agreement. This contract is
protected by Mongolian Laws and Chinese Laws.”212
The terms of the contract therefore do not support that Heilongjiang had an option not to
“follow up on its interest”.213
94.

Despite the fact that neither China Heilongjiang nor any other Chinese company formally
was a party to the exploration of the Tumurtei deposit, a communiqué by the Chinese
embassy in Mongolia suggested the use of part of RMB 100 million in Chinese
government loan financing for “[t]he Tumurtei Iron Ore, in which China Heilongjiang
International Economic & Technical Cooperative Corporation participates”.214 The only
document that supports the claim that Heilongjiang was a participant in the mine is the
contract, which Claimants now disavow as an MOU,215 and with respect to which
Claimants now assert that the person who signed the document, Mr. Li, did not have
authority to sign.

95.

In fact, as a matter of Mongolian law, Claimants failed to follow proper registration
procedures for any “investment” when they failed formally to register their investment
with the Mongolian authorities.216

The 1993 Mongolian Foreign Investment Law

requires registration of foreign-owned or part-owned joint venture companies.217

212

Contract on the Joint Development of the Tumurtei Iron-Ore Deposit between BLT and China
Heilongjiang, dated July 20, 1997, at ¶ 5, C-48.
213

Memorial, at ¶ 143.

214

See Letter from the Embassy of China in Mongolia to the Ministry of Foreign Affairs of Mongolia, dated
August 18, 1998, C-138.

215

Memorial, at ¶ 143.

216

See, e.g., Mongolian Foreign Investment Law of 1993, at Arts. 7 and 11, CLA-2.

217

See, e.g., Mongolian Foreign Investment Law of 1993, at Arts. 7 and 11, CLA-2.
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Claimants registered such a company only in 2002.218 Before that time, Claimants were
operating completely in the shadows and failed to abide Mongolian registration
requirements. Before that time, Claimants’ money was used to steal proprietary materials
from Darkhan in order to allow BLT to have a ready-made feasibility study. Before that
time, Claimants still have not disclosed their identity, the provenance of their funds or the
use to which they were put. This is despite the fact that prior to 2002, Claimants held
absolutely no legally cognizable investment in Mongolia whatsoever, choosing instead to
funnel money into an existing medical supply and livestock company instead the better to
hide their own tracks.
ii.
96.

Claimants Misrepresent The Reasons For Increased Chinese Interest In
The Tumurtei Deposit From 2002 Onwards.

The reason for Claimants increased interest in the Tumurtei mine from 2002 onwards was
an increasingly aggressive minerals policy by the Chinese government.

Claimants’

representation to the Tribunal that “[b]y 2002, China had relaxed the requirements for
outbound investments”219 as the reason for the shift in interest thus is materially
misleading. Claimants’ interest was not in investing in Mongolia, but in carrying out
minerals resources from Mongolia as fast as its infrastructure would allow.
97.

The United States Geological Survey in 2002 succinctly summarized that:
“China had shortages in most major minerals, such as chromium, copper,
iron, nickel, and oil, and relied on imports to meet the demand”.220

218

Order Of The Chairman Of The Foreign Investment And Foreign Trade Agency Of Mongolia, dated July
26, 2002, C-54.
219

Memorial, at ¶ 146.

220

United States Geological Survey, The Mineral Industry of China -- 2002, in U.S. Geological Survey
Minerals Yeabook (2002), at p. 9.1, R-57.
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98.

The survey continued that “most Chinese mines were mined down to 500 meters (m)
below the surface and the use rate of mineral resources was lower than that of western
countries”221 and that “[i]ron imports to China were expected to increase continuously
during the next several years, and China would replace Japan as the leading iron-oreimporter in the world”.222

99.

Chinese policy of seeking new resources for exploitation abroad continued and was
formalized after 2002. China’s Cabinet in 2003 issued a policy that China should, in
addition to more mining in China, should look to exploit other countries’ resources.223
China’s policy is to obtain as many raw materials from other countries as possible.224
China’s policy is to raw mineral resources rather than refined products.225

100.

Claimants’ interest in the Tumurtei iron ore deposit therefore was designed to meet a
need identified by the Chinese central government for raw minerals. It was not an
entrepreneurial identification of potential market upside.

It was not a commercial

transaction seeking to maximize profit in a foreign market. It was not a response to a
relaxation of regulation of outbound capital investment by the Chinese central
government. It was an action by government-backed interests to grab natural resources
with government support to feed Chinese steel mills.
iii.

Claimants Misrepresent Their Own Assessment Of Tumurtei Khuder’s
Rights To The Tumurtei Deposit In 2002 To The Tribunal.

221

United States Geological Survey, The Mineral Industry of China -- 2002, in U.S. Geological Survey
Minerals Yeabook (2002), at p. 9.1, R-57.

222

United States Geological Survey, The Mineral Industry of China -- 2002, in U.S. Geological Survey
Minerals Yeabook (2002), at p. 9.3, R-57.

223

China’s Policy on Mineral Resources, PRC Office of State Council, 2003, R-76.

224

China’s Policy on Mineral Resources, PRC Office of State Council, 2003, R-76.

225

China’s Policy on Mineral Resources, PRC Office of State Council, 2003, R-76.
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101.

Claimants knew in 2002 when both Heilongjiang and Shougang formally joined the
Tumurtei project company that Darkhan had superior title to the mine and that the license
had been stolen. This is apparent from a critical parsing of the representations and
warranties and obligations incurred by the parties in the respective documentations.

102.

Thus, the July 1997 contract between BLT and Heilongjiang (which was not performed
and may not have been executed with authority on the part of Li) requires that BLT
“undertake to do all legal procedures documentations about the iron mine
development under conditions prescribed by Mongolia’s law”, and
“provide the necessary documentations about … exploration
confirmation”.226
Heilongjiang could commence a claim for damages for a BLT default with regard to this
obligation under the July 1997 contract.227

103.

Already the 1998 Joint Venture Agreement between BLT and Qinlong does not impose
such an obligation on BLT.228 Instead, the agreement provides in the section entitled
“Responsibilities and Obligations of the Mongolian Party and the Chinese Party” that
“The Mongolian Party shall be responsible for the
communications and liaisons with the Government of
Mongolia and local authorities in relation to the iron ore
development project.”229
And

226

Contract on the Joint Development of the Tumurtei Iron-Ore Deposit between BLT and China
Heilongjiang, dated July 20, 1997, at ¶¶ 1.1(a)-(b), C-48.
227

Contract on the Joint Development of the Tumurtei Iron-Ore Deposit between BLT and China
Heilongjiang, dated July 20, 1997, at ¶ 5, C-48 (“If First Party [BLT] default the contract, Second Party shall lodge
an appeal to the Foreign Trade Arbitration Commission of the China Councial [sic] for the Promotion of
International Trade. … The opposite party’s loss shall be borne by the losing party.”).
228

Agreement On The Joint Development Of Mongolia Tumurtei Iron Ore Between Blt And Qinlong, dated
June 1, 1998, C-49.
229

Agreement On The Joint Development Of Mongolia Tumurtei Iron Ore Between Blt And Qinlong, dated
June 1, 1998, at ¶ IV(I)(4), C-49.
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“The Mongolian Party shall be responsible for resolving
any issues arising from the iron ore development within
Mongolia.”230
104.

If BLT believed the agreement to have been properly executed and actually binding, this
would explain the hesitancy on the part of BLT to agree to the same obligation it incurred
under the apparently fictitious July 1997 contract with Heilongjiang.

105.

When Tumurtei Khuder was formed, BLT similarly did not warrant or represent, or
undertake any obligation, that it would pass valid title or a valid license to the Tumurtei
license. The relevant obligation in the cooperation agreement exhibited by Claimants
instead states as follows:
“Obligations of BLT LLC
“1. BLT LLC shall fully transfer the geological documents
related to License #939A.
“2. BLT LLC shall transfer the feasibility study, detailed
environmental assessment, and other documents, which are
relevant to the license.
“3. BLT LLC shall introduce the authorities of Tumurtei
Khuder LLC to the local authorities and enable their
operation.”231
Other than to transfer documents, BLT did not incur any obligation to pass valid title or
even to represent that the license had been legally obtained.

106.

The contracts between Qinlong and Heilongjiang and Shougang respectively do contain
representations and warranties – but they are silent on the salient issue whether the

230

Agreement On The Joint Development Of Mongolia Tumurtei Iron Ore Between Blt And Qinlong, dated
June 1, 1998, at ¶ IV(I)(6), C-49.
231

Co-operation Agreement Between BLT And Tumurtei Khuder, dated February 17, 2005, C-58.
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license was lawfully obtained by BLT or assignable to Tumurtei Khuder.

The

representations and warranties in the Shougang transaction documents state
“The Transferor [Qinlong] hereby warrants and undertakes
to the Transferee [Shougang] as follows:
“(1) The Transferor undertakes that it is a duly established
and legally existing enterprise and the transaction
hereunder has been properly approved and authorized in
accordance with its articles of association.
“(2) The Transferor undertakes that it has the complete
ownership and right of disposition on the Transaction
Target [30% equity interest in Tumurtei Khuder] and no
third party (other than the Transferor) enjoys such
ownership and right of disposition on the Transaction
Target.
“(3) The Transferor undertakes that it will transfer its seats
in the board of directors of the JV Company to the
Transferee according to the equity proportions, provided
that the total number of directors of the existing board of
directors remain unchanged.”232
107.

Claimants have failed to submit the relevant documentation with regard to Heilongjiang.
Mongolia notes Claimants’ failure to marshal basic evidence in support of their claim. It
must be accepted, given the failure by Claimants to produce the documents, that the
representations and warranties in the Heilongjiang agreement state the same as those
contained in the Shougang transaction documents.

108.

To the extent that 939A license is mentioned in the Shougang transaction documents, at
all, Qinlong misrepresented to Shougang that the license had already been transferred to
Tumurtei Khuder. The first “Whereas” clause states:

232

Equity Transfer Agreement Between Qinlong and Beijing Shougang, dated January 8, 2004, at Art. 7.1, C56; compare Equity Transfer Agreement Between Qinlong and Beijing Shougang, dated January 8, 2004, at Art. 2,
C-56 (“The Transaction Target hereunder shall mean 30% of the equity interests held by the Transferor in the JV
Company as at the Transaction Benchmark Date and the relevant shareholder’s rights”).
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“Mongolia Tumurtei Khuder LLC (the JV Company) is a
company jointly established by the Transferor and
Mongolia BLT LLC and registered in Mongolia. The
Transferor holds 70% of the entire equity in the JV
Company, and enjoys the exploitation, construction and
profit rights of the Mongolia Tumurtei Iron Mine (the
Project) for sixty (60) years through the JV Company.”233
109.

This “Whereas” clause was part of a contract that was executed on January 8, 2004
(which may have been a typographical mistake for “2005”).234 But BLT applied to
transfer the license to the JV company only in February 2005.235 Consequently, the “JV
Company” did not have the rights to the project as stated in the whereas clause in January
2005.236 Any representation or warranty to that effect as of the date of signing of the
agreement therefore on its face would have been breached by Qinlong. Qinlong thus was
careful not to give any additional warranties to its validity.

110.

The absence of representations and warranties regarding the validity and legality of the
939A license is telling. First, the course of dealing between the Claimants and their
investment vehicle is clear that they did include representation and warranties as to title
issues in their constituent documents.

Second, the course of dealing between the

Claimants and their investment vehicle show that there was a move away from imposing
an obligation on BLT to contribute a valid license (a requirement found only in the first,
apparently fictitious agreement between BLT and Heilongjiang).

233

Equity Transfer Agreement Between Qinlong and Beijing Shougang, dated January 8, 2004, at Preamble ¶

1, C-56.
234

Equity Transfer Agreement Between Qinlong and Beijing Shougang, dated January 8, 2004, at Preamble ¶

1, C-56.
235

Application of BLT for a License Transfer to DGMC, dated February 17, 2005, C-59.

236

Application of BLT for a License Transfer to DGMC, dated February 17, 2005, C-59.
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111.

Put together, the inference the Tribunal must draw is that the Claimants themselves were
not comfortable with such a representation, warranty or obligation – because they knew
of the underlying irregularities in BLT’s obtaining the license. Claimants’ expression of
surprise in their pleadings that the license was revoked on the basis of such irregularities
therefore misrepresents their own state of mind reflected in the key contemporaneous
documentation.
G.

112.

Claimants Materially Misrepresent Their Purported “Investment” In
Mongolia

Claimants have submitted that they have made “investments” in Mongolia to prepare and
operate the Tumurtei mine. These purported “investments” are not corroborated by
documentary evidence. Moreover, as set out below, the figures quoted by Claimants as
constituting their investment are pure lawyers’ argument and do not represent reality.
i.

113.

Contrary To Claimants’ Assertions, Mongolia Understands That All
Mining Equipment Has Been Moved And Is Used By Claimants At The
Bayangol Deposit.

Claimants’ misrepresent to the Tribunal that their largest purported “investment” in the
Tumurtei project is for equipment valued at $5,296,848,237 and that this equipment has
been “effectively valueless by the revocation of the 939A Licence, as the only use to
which they could have been put has now disappeared”.238 This assertion is factually
incorrect and materially misleading for the following reasons:


The equipment was not left at the Tumurtei deposit, meaning that neither
Darkhan nor Mongolia currently have the benefit of any such
equipment.239 Instead, the vehicles were moved, meaning that they had

237

Memorial, at ¶ 156.

238

Memorial, at fn. 468.

239

Ganjuurjav, at ¶ 33.
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value and use to Claimants contrary to their absolute statements to the
contrary in the Memorial.240

114.



Mongolia understands that the equipment has been moved to the Bayangol
deposit,241 which is being mined by a related company of the Claimants.242



Mongolia understands that the equipment is being used by Bold Tumur
Yuruu Gol to mine the Bayangol deposit, meaning that the equipment is
neither effectively valueless nor without immediate economic use.243



Mongolia understands that the same is true with regard to the “road
construction” equipment Claimants claim cost them $4,000,000.244 This
equipment similarly was not left at the Tumurtei mine.245 Mongolia
understands it is being used some 50 miles down road at the Bayangol
deposit.246 In short, approximately one third of the claimed capital
invested by Claimants, the portion devoted to equipment, on its face is still
being used by for economic purposes.

Given this misrepresentation, Claimants’ statements about their purported “investments”
in Mongolia cannot be credited.
ii.

115.

Claimants At Best Added Dirt To Dirt Roads

Claimants misrepresent to the Tribunal the nature and scope of their roadwork in
Mongolia. Claimants nakedly assert that they spent “$4,169,803.73 in road construction

240

Ganjuurjav, at ¶ 33.

241

Ganjuurjav, at ¶ 33.

242

See, e.g., letter from BLT to Minister of Finance, 4 October 2005, C-191 Bayartsog is writing to the
Finance Minister about purported expenditures in both the Tumurtei and Bayangol (Eruu Gol) deposits. Haranga
Quarterly Activities Report, Q2 2011, R-58 (showing the proximity of the two deposits); China Plans Shifting Iron
Ore Focus To Mongolia, Among Other Countries, Eurasia Capital Report, dated Mar. 31, 2011, R-71.
243

Ganjuurjav, at ¶ 33; Haranga Quarterly Activities Report, Q2 2011, R-58 (showing the proximity of the
two deposits).

244

Memorial, at ¶ 156.

245

Ganjuurjav, at ¶ 33.

246

Haranga Quarterly Activities Report, Q2 2011, R-58 (showing the proximity of the two deposits);
Ganjuurjav, at ¶ 33.
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and improvement”.247 The picture of the road below (the longest one “improved” by
Claimants’ investment vehicle) shows how implausible this figure is.

116.

This is a dirt road. It has not been surfaced with asphalt gravel. No other significant
improvement has been made.

117.

Claimants are able to assert to this Tribunal that it spent more than US$4 million in road
construction because a Westerner would expect to see large-dollar road projects. But
Claimants knew that Mongolians would not accept such an exorbitant figure. In a letter
from BLT to the Minister of Finance, Bayartsog says that the Claimants spent 480
million tugriks for “road development”, referring to “a new 50-kilometer road to
Tumurtei deposit” and the renovation of a “70-kilometer road to Dulaankhaan.”248 480
million tugriks in 2005 was equal to US$432,000 – not the $4,169,803.73 asserted by

247

Memorial, at ¶ 156.

248

Letter from BLT to Minister of Finance, 4 October 2005, C-191, at p. 5.
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Claimants.249 Claimants knew that Mongolian officials would not believe that a dirt road
costs more than US$4 million.
118.

The fact of the matter is that the expenditure for road work is not only grossly
exaggerated, it was largely unnecessary.250
iii.

119.

Pictures Of The Tumurtei Deposit Confirm That The Structures
Purportedly Built By Claimants’ Investment Vehicle Are Worth
Essentially Nothing, And Certainly Not Worth Multiple Millions Of
Dollars.

Claimants misrepresent that they built “auxiliary structures” worth some $3,142,125.251
This is another example of Claimants’ making an outlandish – and completely
inexcusable – claim to the Tribunal regarding a purported investment.

120.

These “auxiliary structures” that purportedly represent more than US$3 million include,
according to the Claimants, “residential apartments for employees, hotel, an office
building and other infrastructure at the Tumurtei site.”252 Note that Claimants do not
state that the residential apartment, hotel and office building have anything to do with
Tumurtei. In fact, in an October 2005 letter from Bayartsog to the Minister of Finance,
the Claimants specifically stated that these buildings were for their other deposit,
Khustai-Yeroo (a.k.a., Bayangol or Eruu Gol) – not for Tumurtei.253 Claimants list some
of their purported expenditures in Tumurtei in the late 2005 letter to the Minister of
Finance but do not list any structures as part of these expenditures.

249

See Oanda.com historical currency calculations for October 2005, available at Oanda.com (showing the
exchange rate between the MNT and USD to be .0009).

250

Ganjuurjav, at 34.

251

Memorial, at ¶ 156. Notably, Claimants do not even claim to have built “principal structures”.

252

Memorial, at ¶ 154.

253

Letter from BLT to Minister of Finance, 4 October 2005, C-191 (listing these purported structures as being
for the Khustai deposit, not for the Tumurtei deposit).
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121.

More troubling, Claimants told the Finance Minister in 2005 that they built the following
structures for a total expenditure of 360 million tugriks, or US$324,000: “a dormitory
with capacity of 200 employees, cafeteria, boiler room, bathhouse, laboratory, 30-bedhotel and buildings for labor security and office.”254 The Claimants would have this
Tribunal believe that the US$324,000 spent on these structures on a nearby deposit
increased in costs by a factor of ten to US$3,142,125. And it is in any event clear that
Claimants are now claiming as Tumurtei investments the structures built for their other
deposit as Claimants tell this Tribunal that all the building were there by the end of 2005
(and the letter to the Minister of Finance showing no buildings for Tumurtei is from
October 2005).

122.

A simple look at these “auxiliary structures” shows that they could not have cost US$3
million – or anything even close to that. Here, for example, appears to be the dormitory
Claimants built and allege costs millions of dollars:

254

Letter from BLT to Minister of Finance, 4 October 2005, C-191.
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123.

And here is perhaps what the Claimants refer to as the “office building”:

124.

Claimants may have constructed something near the Tumurtei mine, but this amounts to
little more than sheds:
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125.

Storage sheds do not cost $3,142,125 to build in Mongolia. And the Claimants have
submitted no documentation from a contractor or the like supporting such an absurd
cost.255
iv.

126.

Claimants Change Their Purported Investment Amount At Leisure

None of the Claimants’ purported expenditures can be trusted. Claimants have made a
habit of choosing random numbers to represent a purported investment as they see fit. In
the October 2005 letter to the Minister of Finance, Claimants asserted that they had
invested 15 billion tugriks, or US$13.5 million in the Tumurtei mine.256

In 2006,

Claimants through their ambassador represented to Mongolia’s Prime Minister that
Claimants had invested “over 200 million USD” in Mongolia.257 Yet Claimants assert in
this proceeding that “the Claimants had invested approximately USD 30 million in the
Tumurtei mine by the end of 2005”.258 All of this without any documentation from a
contractor or outside source documenting these alleged expenditures.
H.

In 2006, It Became Apparent That Claimants Never Would Operate The
Tumurtei Mine To Support The Darkhan Plant As BLT Represented In The
1997 Feasibility Study
i.

127.

From Before 2006, Darkhan Complained That It Did Not Receive
Promised Feedstock For Its Steel Plant

Darkhan raised its concerns about the Tumurtei mine from 2001 onwards.259 The same
concerns were echoed by the local soum governments directly affected by Claimants’

255

These discrepancies support the issues in this case as to whether there has been a contribution that can be
claimed. They also support Mongolia’s objections to jurisdiction and admissibility.
256

Letter from BLT to Minister of Finance, 4 October 2005, C-191.

257

Letter from the Ministry of Trade and Industry to Darkhan, September 18, 2006, R-44.

258

Memorial, at ¶ 156.

259

Letter from Darkhan to Metallurgists Association, dated May 8, 2001, R-48.
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failure to develop the deposit at that time.260

Claimants’ Memorial concedes that

Darkhan did not at the time raise the underlying theft of the license as a reason for its
revocation.261
128.

The issue raised by Darkhan in 2001 was that BLT “failed to carry out any mining
operations during the course of 3 to 4 years”.262 Failure to carry out mining operations,
as well as to build the plant, led to a shortage of iron that could be used at the Darkhan
steel plant.263 On this basis, Darkhan requested that Mongolia exercise eminent domain
and re-appropriate the license.264

Darkhan in a separate letter to the Mongolian

Metallurgists’ Association noted that this delay in the development of the Tumurtei mine
“causes barriers to the future development and technological progresses of metallurgical
industry of Mongolia”.265
129.

The Mongolian government at the time responded by saying that no evidence at that time
had been presented that the Claimants were not mining.266

(In fact, as we now know

from Claimants’ own admission, they had not conducted any mining activities at that
point.)

By whatever vice, Claimants had hid their lack of mining from Mongolian

authorities such that the Cadastral Office could not take action against them.267 This is
the only reason why the Cadastral Office could not act.

260

Letter From Darkhan To Jargalsaikhan, Mineral Resources Authority, dated April 13, 2001, at p. 2, C-92.

261

Claimants’ Memorial, at ¶ 34.

262

Letter From Darkhan To Jargalsaikhan, Mineral Resources Authority, dated April 13, 2001, at p. 2, C-92.

263

Letter from Darkhan to Jargalsaikhan, Mineral Resources Authority, dated April 13, 2001, at p. 2, C-92.

264

Letter from Darkhan to Jargalsaikhan, Mineral Resources Authority, dated April 13, 2001, at p. 2, C-92.

265

Letter from Darkhan to Metallurgists Association, dated May 8, 2001, R-48.

266

Letter from Cadastre Office to Darkhan, dated May 22, 2001, C-93.

267

Letter from Cadastre Office to Darkhan, dated May 22, 2001, C-93.
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130.

In the period from 2001 onwards, both Darkhan and the local governments directly
affected continued to assert that the failure to develop the Tumurtei deposit in a timely
fashion caused harm to the Mongolian economy.268
ii.

131.

Only In 2006 Did It Become Apparent That Claimants Were Not Going
To Provide Feedstock For Darkhan But Export All Iron Ore To China

Before 2006, Claimants steadfastly represented that they would eventually provide
feedstock for the plant.269

132.

The latest plan submitted by Claimants’ investment vehicle to the Mongolian authorities
prior to the revocation of the 939A license was the 2005-2006 Mining Plan.270 This Plan
on its face confirmed Claimants’ stated intention that “low sulphur and sulphurous ores
will be delivered to the beneficiation plant to be built near the deposits and make iron
concentrates, agglomerates and pellets and send to the metallurgical plant”.271 Only
“oxide ores to be exploited during mining will be concentrated and exported directly”.272
In short, as late as October 2005, Claimants promised to build a plant to produce reduced
iron for iron ore mined at the Tumurtei deposit and use it as feedstock for the Darkhan
plant but had not done so.

268

See, e.g., Letter from Governor of Khuder Soum to Governor of Selenge Aimag, dated March 14, 2002, R62 (“ 1. The fact that ‘BLT’ LLC has not carried out any mining activities at our Tumurtei andd Khust Mount
deposits for over four years indicates that the company has violated Article 2.1 of Law on Subsoil. Thus, it is
necessary to terminate illegal actions of ‘BLT’ LLC and transfer these licenses back to Darkhan Metallurgical Plant,
in accordance with Resolution #160 issued by then (former) Ministers’ Council in 1990 in order to start mining
activities urgently.”); Letter from the Selenge Aimag Governor to the Mineral Authority, dated March 15, 2002, R59.; Letter from Darkhan to Ministry of Trade and Industry, dated February 7, 2002, R-32.

269

Even as late as October 2005, Claimants were representing to Minister of Finance that it would build
several plants to provide materials to Darkhan. See Letter from BLT to Minister of Finance, 4 October 2005, C-191.
Claimants’ excuse as to why it had not done so was because they were “still lacking investments and human
resources to exploit, process and carry out metallurgical industry.” See id.
270

Tumurtei Khuder, The 2005-2006Mining Plan for the Tumurtei Iron-Ore Deposit (the “Plan”), dated
October 6, 2005, C-23.
271

Plan, at p. 31, C-23.

272

Plan, at p. 31, C-23.
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133.

Claimants’ Memorial now confirms, however, that Claimants never had the intention to
supply Darkhan273 – despite knowing that this was critical for issuance of the license.274
The clear manifestation of the intention not to supply Darkhan dates from July 2006.
Claimants’ state that “Tumurtei Khuder also sent DMP two loads of iron ore” in July
2006 and that Darkhan “refused delivery of the iron ore”, mocking Darkhan for giving
“no answer to the offer of supply which it contended it was in dire need of”.275 Claimants
further accuse Darkhan of acting in bad faith because “DMP knew full well that it could
not use the iron ore produced by Tumurtei Khuder”.276 Thus, Claimants made it clear
that they would not be providing feed stock for Darkhan that could be used to benefit
Mongolia.

134.

Claimants’ Memorial is disingenuous as their own documents confirm that Darkhan of
course could not have used iron ore but needed reduced iron – and that Claimants
promised to build a plant to deliver just that to Darkhan. This naked provocation,
however, confirmed what Claimants now freely admit: the point of Claimants’
investment was to suck out Mongolia’s mineral wealth to China, just as the Chinese
minerals policy required of its state-owned mining companies.
I.

The Directors of Claimants’ Investment Vehicle Have Been Investigated By
Mongolian Officials And Have Been Indicted For Corruption Relating To
Illegally Obtaining The License

273

Memorial, at ¶ 178 (“In the 1997 Feasibility Study, BLT stated its intention to export processed iron ore
and its preference for the option of building a steel mill (which would have been in competition with DMP and
whose production would have swamped it) over building a reduced-iron plant that could have supplied feedstock to
DMP (a scrap-metal plant)”).
274

Memorial, at ¶ 133 (“Bayartsogt understood from government officials that BLT could improve its chances
of receiving the licences by addressing DMP’s need for raw materials in its feasibility study.”)
275

Memorial, at ¶ 178.

276

Memorial, at ¶ 178.
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135.

Mongolian officials brought charges against Natsegdorj, Bayartsog and Tuya in 2005 for
embezzlement and other charges for the theft of the license from DMP. Natsegdorj had,
during his tenure as head of Darkhan, simply removed documents from the archives that
would have shown that DMP had the right to mine the disputed areas.277 This included
the removal of reports, permits, documents relating to the feasibility study.278
Natsegdorj, and his co-conspirators remain fugitives and have never answered for their
criminal wrongdoing.

136.

Notably, Claimants concede that Mongolia made allegations of embezzlement in 2006.279
Claimants incorrectly state, however, that the allegations of embezzlement were not
previously raised because Darkhan had not previously asserted to have held rights with
regard to the Tumurtei license pursuant to Resolution No. 160 of 1990.280 (As shown
elsewhere, Darkhan continually asserted after Natsegdorj resigned that Resolution No.
160 gave it the right to mine the Tumurtei deposit.)281

277

Letter from Darkhan to State Great Khural, dated May 16, 2006, R-52.

278

Letter from Darkhan to State Great Khural, dated May 16, 2006, R-52 (“In 1997-2000, reports of the
above-mentioned activities and exploration works, materials on tests and analysis carried out at foreign and
domestic laboratories, brochures, presentations and license certificates were disappeared from the Plant archive, and
so were ownership rights lost as well.”)

279

Memorial, at ¶ 34.

280

Memorial, at ¶ 34 (“neither DMP nor the Mongolian government or its various organs, agencies or
constituent subdivisions raised the existence of a supposed right over the Tumurtei deposit in any forum until the
very eve of the revocation of the 939A Licence”).
281

See, e.g., Letter From Darkhan To Jargalsaikhan, Mineral Resources Authority, dated April 13, 2001, at p.
1, C-92 (“Paragraph Two of Resolution # 160 of the Ministers’ Council of the People’s Republic of Mongolia states,
‘That … an iron smelting and rolling mill plant of the Metallurgical Mill Plant Complex be built and presented into
exploitation from 1990 to 1993 and a mill plant producing reduced iron from iron ore from 1993 to 1995’, and
Paragraph Three further states, ‘an ore extracting open-cast mine relying on the Tumurtei iron deposit be built by
and before the end of 1994 and the Mine and the Metallurgical Plant Complex be together reorganized into a
Metallurgical Mill Plant Kombinat.’”)

-59-

Case 1:17-cv-07436-ER Document 11-2 Filed 12/04/17 Page 66 of 139

137.

Darkhan in May 2006 submitted the results of its internal investigation that there had
been embezzlement to the Great Khural.282 The Ministry of Trade and Industry in June
2006 confirmed Darkhan’s investigation, stating that “the above iron ore deposits
(Tumurtei, Bayangol and Tumurtolgoi) were lost their ownership status and economic
values due to wrong actions of some then-officials who abused their power for their
personal interests”.283
J.

138.

Mongolia Revoked The License Of Claimants’ Investment Vehicle Because
Of Illegality And Repeated Failure To Comply With Mongolian Law

The impetus behind the revocation of BLT’s license was no doubt the discovery of the
wrongdoing by Natsegdorj, Bayartsog and Tuya that led to the license being awarded to
BLT.284 The investigation by the Working Group uncovered evidence of the wrongdoing
by Natsegdorj that led to Claimants obtaining the license. The Working Group consisted
of public officials and NGOs, which is standard practice in Mongolia.285

In

recommending revocation of the license, the Working Group listed additional violations
of law by Tumurtei Hurder. Mongolian law allows for revocation of license for these
violations.286

282

Letter from Darkhan to State Great Khural, dated May 16, 2006, R-52.

283

Letter from the Ministry of Trade and Industry to Darkhan, dated June 21, 2006, R-50.

284

Letter from Darkhan to MRPAM, dated October 16, 2006, R-54; Letter from Darkhan to Cadastre Office,

R-55.
285

See Strengthening Mongolia’s Non-Governmental Organizations, The Asia Foundation, September 2000,
R-77 (discussing how NGO’s play a role in policy making in Mongolia).

286

See BLT and Tumurtei Hurder v. DGMC, Decision No. 196, Nov. 29, 2006, R-64; BLT and Tumurtei
Hurder v. DGMC, Decision No. 32, Feb. 13, 2007, R-65; BLT and Tumurtei Hurder v. DGMC, Decision No. 63,
June 19, 2007, R-66; BLT and Tumurtei Hurder v. DGMC, Decision No. 2, December 21, 2009, R-67; Tumurtei
Hurder v. DMP, Decision No. 312, Nov. 25, 2008, R-68; Tumurtei Huder v. Khural of Huder Soum, Decision No.
80, Feb. 9, 2010, R-69; Tumurtei Huder v. Governor of Huder, Decision No. 4, May 12, 2009, R-70.
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K.

139.

The Mongolian Courts Upheld The Decision Of The Ministry of Industry To
Revoke The License Following A Challenge By Claimants’ Investment
Vehicle

Claimants challenged the revocation robustly in Mongolian courts.

The Claimants

themselves admit that they had full access to the Courts to challenge the revocation. The
Courts upheld the revocation of the licenses. The Claimants do not allege that the
Mongolian courts failed to provide them a fair hearing on their claims.
140.

The November 29, 2006 court decision that dismissed Claimants’ challenge of the
revocation of the license is well-reasoned and provides specific citations as to the law
supporting the revocation. This court decision addresses the same Mongolian legal
arguments that Claimants make again here.287

Yet in their entire Memorial, the

Claimants only reference this decision one time and say nothing about its substance.288
141.

Claimants did not provide an English translation of the November 29, 2006 court
decision and instead argue only in the abstract.289 The court decision itself makes clear,
however, that the revocation was proper because the Claimants “continuously and
materially breached requirements and conditions of the license.”290 The court notes that
the Claimants made false representations about their financial capabilities and intentions
to build a processing plant, and upheld the revocation on that basis.291

The court is

287

See BLT and Tumurtei Hurder v. DGMC, Decision No. 196, Nov. 29, 2006, R-64. Claimants contempt of
Mongolia and its legal system is epitomized by the fact that its assertions about Mongolia law are unsupported and
contradict well-reasoned and detailed court decisions.

288

See Memorial, at ¶ 246 and fn. 433. The only statement in the text of the Memorial regarding this decision
was the following: “On 29 November 2006, the Capital City Administrative Court dismissed the claim.”
289

It is noteworthy that Claimants did not provide an English translation of this court decision as the
Claimants make no reference in substance to the decision. Instead, Claimants merely reargue exactly the same
points that were rejected by the court.
290

See BLT and Tumurtei Hurder v. DGMC, Decision No. 196, Nov. 29, 2006, R-64.

291

See BLT and Tumurtei Hurder v. DGMC, Decision No. 196, Nov. 29, 2006, R-64.
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dismissing the Claimants’ challenge based on the fraud and collection of violations of the
license requirements.
142.

Elsewhere, Claimants make all manner of assertions about the events leading up to the
revocation to distract from the damning Mongolian court decisions.

For example,

Claimants assert that it was improper for the Mongolian NGO “My Mongolian Earth” to
argue for revocation of the license.292

But this misunderstands the significant role that

NGOs play in Mongolian society.293 Mongolia lacks resources and has traditionally
relied on NGOs for help with policy making and being watch dogs. Traditionally, these
NGOs participate in politics, perform civic functions and play an important part in
shaping public debate.294
L.
143.

Claimants Continued To Violate Mongolian Law After Revocation Of The
Licenses By Unlawful Trespass And Other Illegal Actions

Following the revocation of the license, Claimants prevented Mongolian officials and
others from accessing the mine and surrounding area. For example, Claimants prevented
scientists from entering the property, which meant that the scientists could not survey the
condition Claimants left the property .295 Claimants’ staff provoked confrontations with

292

Memorial, at ¶¶ 20, 28,169-182. Claimants also introduce several hearsay statements that allegedly were
made by the former Minister of Industry and Trade. These unsupported assertions do not address the material fraud
and theft of Claimants and do not speak to the reasoning of the court decisions.
293

See Strengthening Mongolia’s Non-Governmental Organizations, The Asia Foundation, September 2000,
R-77 (discussing how NGO’s play a role in policy making in Mongolia).

294

See Strengthening Mongolia’s Non-Governmental Organizations, The Asia Foundation, September 2000,
R-77 (discussing how NGO’s play a role in policy making in Mongolia).

295

Letter from Darkhan to MRPAM, dated July 4, 2007, R-72.
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various persons seeking access.296 Eventually, the police had to intervene to prevent this
illegal conduct.297
M.
144.

Claimants’ Failure To Develop The Mine Caused Severe Economic Harm To
Mongolia’s Selenge Aimag And The National Economy

Claimants’ embezzlement and failure to develop the mine has had significant negative
repercussions for Mongolia.

Mongolia has been denied the ability to develop a

metallurgical industry because it lacked reduced iron feed for the Darkhan plant. The
economic loss this caused Mongolia will be quantified in the next stage of the
proceedings as part of Mongolia’s counterclaims and claims for set off.
145.

The order of magnitude of the damage caused to Mongolia, however, can be estimated on
the face of the 1997 Feasibility Study, which allows the Tribunal to see in a direct way
the state revenue the Feasibility Study itself projected for the years in which the mine was
idle. For the years of 2001-2004 during which the mine should have operated at full
capacity, but did not, the state revenue was indicated as US$229.64 million.298 By
comparison, this is commensurate to the World Bank’s recorded lending amount to
Mongolia in 2007.299 If the Tribunal assumed that Darkhan would have operated the
mine for the 2000-2004 period, the 1997 Feasibility Study indicates an additional loss of
$195.89 million in profits after taxes.300

III.

THE TRIBUNAL LACKS JURISDICTION OVER CLAIMANTS’ CLAIMS

296

Letter from Darkhan to MRPAM, dated July 4, 2007, R-72.

297

Letter from Darkhan to MRPAM, dated July 4, 2007, R-72.

298

1997 Feasibility Study, at p. 76, C-17.

299

Country Lending Summary – Mongolia, R-73.

300

1997 Feasibility Study, at p. 82, C-17.
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A.
146.

The Tribunal Lacks Jurisdiction Because Claimants’ Investment Was
Procured By Theft, Embezzlement And Fraud

The China-Mongolia BIT protects only legal investments. The BIT states
“The term ‘investments’ means every kind of asset invested
by investors of one Contracting State in accordance with
the laws and regulations of the other Contracting State in
the territory of the Latter”.301

147.

Arbitral tribunals have consistently held that this treaty language forecloses the protection
of investments acquired in violation of law. Thus, the Inceysa tribunal held that “this
Arbitral Tribunal considers that the consent granted by Spain and El Salvador in the BIT
is limited to investments made in accordance with the laws of the host State of the
investment”.302 It therefore held that “the disputes that arise from an investment made
illegally are outside the consent granted by the parties”.303

148.

The tribunal in Desert Line summarized jurisprudence on the legality requirement as
follows:
“In State practice in the BIT area, the phrase ‘according to
its laws and regulations’ is quite familiar. Moreover, it has
been well traversed by arbitral precedents, notably Inceysa
(Inceysa v. Republic of El Salvador, ICSID Case No.
ARB/03/26, 2 August 2006) and Fraport (Fraport AG
Frankfurt Airport Services Worldwide v. Philippines,
ICSID Case No. ARB/03/25, 16 August 2007) which make
clear that such references are intended to ensure the legality
of the investment by excluding investments made in breach
of fundamental principles of the host State’s law, e.g. by

301

China-Mongolia BIT, Art. 1(1), CLA-1 (emphasis added).

302

Inceysa Vallisoletane, SL v El Salvador, Award, ICSID Case No ARB/03/26; IIC 134 (2006) 2 August
2006, ¶ 207, RLA-5 (Oreamuno, Landy, von Wobeser).

303

Inceysa Vallisoletane, SL v El Salvador, Award, ICSID Case No ARB/03/26; IIC 134 (2006) 2 August
2006, ¶ 207, RLA-5.
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fraudulent misrepresentations or the dissimulation of true
ownership.”304
149.

Even tribunals that have somewhat limited the scope of the legality language confirm that
an investment is not protected if there is “proof that the alleged fraud was decisive in
securing” the investment, such as for example the tribunal in Gustav Hamester.305
i.

150.

Claimants’ Purported Investment Is Not Protected By The Treaty Because
Claimants Caused Their Investment Vehicle To Procure The Opportunity
To Bid For The Tumurtei Mining License Through Criminal Wrongdoing

Claimants’ claims must be dismissed because their purported interest in the 939A License
was procured by wrongdoing.

Mongolian criminal law prohibits embezzlement,

conspiracy to commit embezzlement and concealment of embezzlement.306 Mongolian
criminal law further prohibits the acquisition of property by fraud, conspiracy to commit
fraud and concealment of fraud.307 Mongolian criminal law also prohibits the theft,
destruction, damage or concealment of a business entity’s or organization’s documents.308
151.

An asset is not in invested in accordance with law if the opportunity to bid for it is
created by embezzlement, fraud or theft or concealment of another business entity’s
documents.309 But for embezzlement, fraud, and theft of corporate documents, the asset
in question would not have been owned by the investor.310 This wrongdoing in the
acquisition of an investment opportunity therefore must defeat treaty jurisdiction on a

304

Desert Line Projects LLC v Yemen, Award, ICSID Case No ARB05/17; IIC 319 (2008), 6 February 2008,
at ¶ 104, RLA-6 (Tercier, Paulsson, El-Kosheri).

305

Gustav F W Hamester GmbH & Co KG v Ghana, Award, ICSID Case No ARB/07/24; IIC 456 (2010); 10
June 2010, ¶ 135, RLA-7 (Stern, Cremades, Landau).

306

See, e.g., Mongolian Criminal Code, at Arts. 150, 247, RLA-8.

307

See, e.g., Mongolian Criminal Code, at Arts. 148, 247, RLA-8.

308

See, e.g., Mongolian Criminal Code, at Ar. 234.2, RLA-8.

309

See cases discussed supra.

310

See Supra, at ¶¶ 49-86
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plain reading of the treaty text, i.e., the very act of investing violated fundamental legal
norms of Mongolia.
a.
152.

Claimants Caused BLT And Natesgdorj To Embezzle Darkhan’s
Rights To The Tumurtei Mine

Article 150 of the Criminal Code prohibits embezzlement, stating:
“Misappropriation or embezzlement of a business entity,
organization or citizen’s property committed by a person to
whom such property was entrusted, or by abuse or excess
of one’s office shall be punishable by a fine equal to 5 to 50
amounts of minimum salary with or without deprivation of
the right to hold specified positions or engage in specified
business for a term of up to 3 years, or by incarceration for
a term of 1 to 3 months.”311

153.

It is an aggravating factor if the embezzlement involved assets of significant value:
“The same crime if it has caused damage in an extremely large amount
shall be punishable by imprisonment for a term of more than 5 to 10 years
with confiscation of property.”312

154.

Acquisition of a mining license by embezzlement not only violates Mongolian laws, but
also violates fundamental principles of law of civilized nations. The universal rejection
of embezzlement is evidenced for example by the codification of embezzlement by public
officials as a separate form of corruption in the UN Convention against Corruption.313
Embezzlement is a felony crime in numerous jurisdictions including China,314 the United

311

Mongolian Criminal Code, Art. 150.1, RLA-8.

312

Mongolian Criminal Code, Art. 150.3, RLA-8.

313

United Nations Convention Against Corruption, at Art. 17 (2004), RLA-12:
“Each State Party shall adopt such legislative and other measures as may be necessary to establish
as criminal offences, when committed intentionally, the embezzlement, misappropriation or other
diversion by a public official for his or her benefit or for the benefit of another person or entity, of
any property, public or private funds or securities or any other thing of value entrusted to the
public official by virtue of his or her position.”

314

See Criminal Code of the People’s Republic of China, at Art. 382 ¶ 2, RLA-9:
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States,315 and France.316 The consequence under all these legal regimes is restitution of
the underlying asset to the rightful owner from whom it was embezzled. Consequently,
the party that embezzled the property does not have any ownership interest in the
embezzled asset that could be protected.
155.

A typical definition of “embezzlement” from the US context is “the fraudulent taking of
personal property with which one has been entrusted”.317

“Any person authorized by State organs, State-owned companies, enterprises, institutions or
people's organizations to administer and manage State-owned property who, by taking advantage
of his office, appropriates, steals, swindles the said property or by other means illegally take it into
his own possession shall be regarded as being guilty of embezzlement.”
315

See, e.g., 18 U.S.C. § 656 (2010), RLA-10:
“Whoever, being an officer, director, agent or employee of, or connected in any capacity with any
Federal Reserve bank, member bank, depository institution holding company, national bank,
insured bank, branch or agency of a foreign bank, or organization operating under section 25 or
section 25(a) [1] of the Federal Reserve Act, or a receiver of a national bank, insured bank,
branch, agency, or organization or any agent or employee of the receiver, or a Federal Reserve
Agent, or an agent or employee of a Federal Reserve Agent or of the Board of Governors of the
Federal Reserve System, embezzles, abstracts, purloins or willfully misapplies any of the moneys,
funds or credits of such bank, branch, agency, or organization or holding company or any moneys,
funds, assets or securities intrusted to the custody or care of such bank, branch, agency, or
organization, or holding company or to the custody or care of any such agent, officer, director,
employee or receiver, shall be fined not more than $1,000,000 or imprisoned not more than 30
years, or both; but if the amount embezzled, abstracted, purloined or misapplied does not exceed
$1,000, he shall be fined under this title or imprisoned not more than one year, or both.”

316

See French Penal Code, at Arts. 432-15, 432-16, RLA-11:
“The destruction, misappropriation or purloining of a document or security, of private or public
funds, papers, documents or securities representing such funds, or of any other object entrusted to
him, committed by person holding public authority or discharging a public service mission, a
public accountant, a public depositary or any of his subordinates, is punished by ten years'
imprisonment and a fine of €150,000.
“Attempt to commit the misdemeanour referred to under the previous paragraph is subject to the
same penalties.”
“Where the destruction, misappropriation or purloining of assets referred to under article 432-15
was committed by a third party as a result of the negligence of a person holding public authority or
discharging a public service mission, a public accountant or a public depositary, the latter is
punished by one year's imprisonment and a fine of €15,000.”

317

Ella McCown, Embezzlement -- A Review of Federal and Supreme Court Cases During Economically
Challenging Eras, RLA-13.
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156.

Natsegdorj’s actions, in connection with Bayartsog, Li and Tuya violated the Mongolian
law prohibition of embezzlement. These actions further violated the Mongolian law
prohibition of acquisition of property by fraud and of the theft or destruction or
concealment of corporate documents. As Director of the state-owned company Darkhan,
Natsegdorj was entrusted with the rights granted to Darkhan. Darkhan was granted the
right to mine the Tumurtei deposit by Resolution No. 160 of 1990.318 Darkhan’s right to
exploit the Tumurtei mine was confirmed on numerous occasions by later government
resolutions and was still in place when Natsegdorj became Darkhan’s director in
September 1996.319 Natsegdorj fraudulently diverted this opportunity to the Claimants.

157.

158.

Natsegdorj took Darkhan’s interest in the Tumurtei mine when he


diverted the intellectual property about the Tumurtei deposit, including
Darkhan’s feasibility study, tender documents and geological data, to
BLT;320



cancelled Darkhan’s land rights to the Tumurtei deposit as well as access
roads to the deposit;321 and



failed to register Darkhan’s right to the deposit under the 1997 Minerals
Law.322

Natsegdorj’s actions were presumptively fraudulent, because Darkhan did not receive any
value for the transfer.323 Darkhan in fact received no compensation for its mining license
from Claimants or BLT on the basis of the case as pled, as Claimants assert that they did

318

Resolution of the Council of Ministers of the People’s Republic of Mongolia No. 160, dated April 14,
1990, R-21.

319

See Supra, at ¶¶ 29-44.

320

See Supra, at ¶¶ 58-68.

321

See Supra, at ¶¶ 54-57.

322

See Supra, at ¶¶ 54-57.

323

Memorial, at ¶ 34.
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not know that Darkhan had a right to the license.324 Darkhan received no compensation
for its intellectual property (the feasibility study and other materials) from Claimants or
BLT. Darkhan received no compensation for the release of its land rights for the surface
land above the Tumurtei deposit.
159.

The transfer was fraudulent because it was financed by bribing Darkhan’s former
employees. As detailed in the facts, the Claimants allege to have spent US$2 million on a
feasibility study that was provided by Khuderbat from his work for Darkhan.325

160.

Mongolia prosecuted this violation of its criminal law until Bayartsog, Tuya and
Natsegdorj fled the country. This wrongdoing is also a basis for the revocation of the
Tumurtei license.326 This license therefore cannot be an investment as defined by the
China-Mongolia BIT.
b.

161.

Claimants are not innocent purchasers with an equitable interest
in the license

Due to its illegal procurement, Claimants also cannot claim that they have some equitable
interest in the license qualifying as “investment”.

Claimants are not “good faith

purchasers for value”. They are participants in the wrongdoing – or at the very least were
willfully blind to it. As Claimants’ witnesses testify, the plan to acquire the Tumurtei
license was jointly hatched by Li and Bayartsog – or at the very least encouraged by
Li.327

324

Memorial, at ¶ 34.

325

See Supra, at ¶¶ 84-85.

326

See Supra, at ¶¶ 135-42.

327

See Supra, at ¶¶ 45-6.
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162.

As explained above, the transaction documents establishing the Tumurtei Khuder joint
venture confirm that all participants knew or strongly suspected that the license had been
illegally obtained given the conspicuous lack of representations and warranties to the
contrary.328 This is an independent basis upon which Claimants should be denied treaty
protection even if they were not directly complicit in every aspect of the underlying
plans.

163.

In any event, Claimants’ knowledge of the great value of the Tumurtei license, coupled
with the low acquisition price, gives rise to an inference that Claimants were complicit.
Claimants’ valued the right to mine the deposit at US$346.8 million in a 1997 contract,329
yet contend that their payment secure 50% of the company owning the deposit was just to
just US$10 million.
ii.

164.

Claimants And BLT Lack Any Ownership Interest In The Tumurtei
License Because Of The Wrongdoing

Even in the absence of the provision requiring that assets be invested in accordance with
Mongolian law, the criminal wrongdoing in its acquisition deprives BLT of property
rights in the Tumurtei license – and this Tribunal of jurisdiction. Claimants state that
they have an indirect investment in the Tumurtei license principally because “the Treaty
expressly provides for the protection of indirect investments consisting of an ‘interest in
the property’ of companies”.330 Claimant’s interest in the Tumurtei mine can be no better

328

See Supra, at ¶¶ 101-11.

329

Contract on the Joint Development of the Tumurtei Iron-Ore Deposit between BLT and China
Heilongjiang, dated July 20, 1997, at ¶¶ 1(d), 2.3, 4.2, C-48 (valuing the license at 51% of $680,000,000, or
$346,800,000).
330

Claimants’ Memorial, at ¶ 56.
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than the interest of BLT, which is what Claimants acquired and is the basis on which
they assert BIT claims.
165.

BLT and Tumurtei Khuder do not have a valid property interest in the Tumurtei license.
The opportunity to bid for the license was obtained through embezzlement.331 The means
by which the license was originally obtained – the feasibility study – similarly was
obtained through embezzlement.332 Legal title to embezzled property remains with the
original owner, not with the party that embezzled it.333 Consequently, legal title to the
underlying licensing rights to the Tumurtei mine rest with Darkhan, not BLT. This
principle is known, for example in US law, as the principle of receipt of stolen property.

166.

It follows from Claimants’ own argument that they cannot have an indirect investment in
an asset that never was the property of an investment vehicle – i.e., they do not have an
indirect investment in the Tumurtei mining license. It would not matter for purposes of
this analysis even if Claimants were an “innocent” investor. The treaty does not operate
somehow to give better rights to the foreign indirect investor than the local direct
investor.

167.

A recent tribunal in Anderson v. Costa Rica confirmed a similar result when it noted that
an asset could not be an investment when its very ownership was prohibited by law. The
Anderson tribunal explained:
“In order to determine whether the ownership of a property
is in accordance with the law of a particular country, one
must of necessity examine how the possession or
ownership of that property was acquired and in particular

331

See Supra, at ¶¶ 49 - 70.

332

See Supra, at ¶¶ 49 - 70.

333

See Supra, at ¶¶ 49 - 70.
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whether the process by which that possession or ownership
was acquired complied with all of the prevailing laws. In
the present case, it is clear that that the transaction by
which the Claimants obtained ownership of their assets (i.e.
their claim to be paid interest and principal by Enrique
Villalobos) did not comply with the requirements of the
Organic Law of the Central Bank of Costa Rica and that
therefore the Claimants did not own their investment in
accordance with the laws of Costa Rica. That being the
case, the obligations of the Villalobos brother held by the
Claimants do not constitute “investments” under the
Canada-Costa Rica BIT and therefore this Tribunal lacks
jurisdiction to hear the Claimants’ claims against Costa
Rica under the BIT.”334
168.

The MTD tribunal further held that “BITs are not an insurance against business risk”335
– or indeed a dispensation of the foreign investor to conduct appropriate diligence that a
license was legally obtained.336 Claimants apparently failed to obtain any representation
or warranty from the project company that the license was in fact lawfully obtained and
thus incurred a business risk in that regard.337 Claimants’ claims for the expropriation of
that license consequently must be dismissed.
iii.

169.

Claimants’ Purported Investment Is Not Protected By The Treaty Because
Claimants Caused Their Investment Vehicle To Procure The Tumurtei
Mining License By Fraud

Even in the absence of embezzlement, the Claimants do not have a protected investment
because they caused BLT to acquire the Tumurtei license by making fraudulent

334

Anderson and ors v Costa Rica, Award, ICSID Case No ARB(AF)/07/3; IIC 437 (2010), 10 May 2010, ¶
57, RLA-14 (Morelli Rico; Salacuse; Vinuesa).

335

See, e.g., MTD Equity Sdn Bhd and MTD Chile SA v Chile, ICSID Case No ARB/01/7, Award, dated May
25, 2004, IIC 174 (2004), at ¶ 178, RLA-15 (Rigo; Lalonde; Oreamuno).

336

See, e.g., Parkerings-Compagniet AS v Lithuania, ICSID Case No ARB/05/8, Award on Jurisdiction and
Merits, dated August 14, 2007, IIC 302 (2007), at ¶ 336, RLA-16 (Lew, Lalonde, Lévy); Waste Management Inc v
Mexico, ICSID Case No ARB(AF)/00/3, Award, dated April 30, 2004, IIC 270 (2004), at ¶ 114, RLA-17
(Crawford; Civiletti, Magallon Gomez); Olguín v Paraguay, ICSID Case No ARB/98/5, Award, dated July 26,
2001, IIC 97 (2001), at ¶¶ 72-75, RLA-18 (Oreamuno, Rezek, Mayora Alvarado).
337

See Supra, at ¶¶ 101-11.
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misrepresentations to the Mongolian authorities. The Inceysa tribunal dismissed a claim
on the basis of fraudulent misrepresentations.338 The misrepresentations in this case are
similar to those in the Inceysa case.
170.

Like in Inceysa, Claimants’ investment vehicle BLT misrepresented its financial
capabilities when applying for the license.


Claimants’ investment vehicle BLT repeatedly represented that it had
secured significant financing from Western European sources to operate
the mine.339



Claimants’ investment vehicle BLT represented that financing would
come in the form of loans, not foreign equity participation in the mine.340

338

See, e.g., Inceysa Vallisoletane, SL v El Salvador, Award, ICSID Case No ARB/03/26; IIC 134 (2006) 2
August 2006, ¶ 236, RLA-5:
“Among Inceysa's violations of the principle of good faith, as demonstrated in chapter IV of this
award, the Tribunal emphasizes the following: (i) Inceysa's presentation of false financial
information as part of the tender made by it to participate in the bid; (ii) false representations
during the bidding process, in connection with the experience and capacity necessary to comply
with the terms of the Contract, particularly concerning its alleged strategic partner; (iii) falsity of
the documents by which Inceysa sought to prove the professionalism of Mr. Antonio Felipe
Martinez Lavado, on whose career in large measure it based its alleged aptness to perform the
functions entrusted to it when winning the bid; and (iv) the fact that it had hidden the existing
relationship between Inceysa and ICASUR, in clear violation of one of the fundamental pillars of
the bidding rules.”

339

See, e.g., 1997 Feasibility Study, at p. 58, C-17:
“As of present, Krupp Corporation in the Federal Republic of Germany offered a 30 million dollar
investment, and Davy Maki in the UK and Itochu in Japan proposed a 40 million dollar
investment.”

See also Letter from BLT to Ministry of Agriculture and Industry, at p. 1, C-183:
“Taking into account the country’s situation of its lack of domestic reserves for investment, the
Company has considered the options and taken some measures to find foreign partners and
investors and to access loans for sources of funding. As a result, the Company has succeeded in
resolving the issue of making an initial investment with a loan fund and finding a partner for the
subsequent main investment. … the Company herewith proposes to set up a Consortium, which
involves high-technology companies of Western Europe, in order to commence the development
of this project. For this to happen, we need to enter into a Preliminary Agreement with certain
terms and conditions, which enables the building of the project team for the development of the
Tumurtei iron deposit. The Company will assume certain obligations under the Agreement for a
specific period of time, select and contract with the partners on the basis of the consideration of
their proposals, and manage the further operations.”
340

See, e.g., 1997 Feasibility Study, at pp. 74-75, C-17:
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171.



BLT in fact represented that this investment would put it in a position to
begin work on the site immediately and to have the mine running at full
capacity in 2001.341



But BLT did not have any Western European financiers for the project.342



In fact, at the time of applying for the license, BLT had a contract with
Claimants that the Claimants now try to disavow. Thus, according to the
Claimants, BLT had no contractual arrangement to finance the mining
preparations and operations.343



Mr. Li knew that BLT was making representations regarding financing
even though Mr. Li had not secured any such financing.



Mr. Li even caused his government falsely to represent that Heilongjiang
was a participant in the venture in order to obtain government financing
when Heilongjiang was not in fact a participant in the venture.344



Consequently, the application was premised on misrepresentations of
financial ability.



These misrepresentations are like the submission of false financial
statements in the Inceysa case on the basis of which the Inceysa tribunal
dismissed claims in that case.345

Like in Inceysa, BLT misrepresented its relevant project experience.

“According to the management of BLT Co., Ltd., the mine and the processing plant will be
financed through foreign loans.”
341

1997 Feasibility Study, at p. 92, C-17.

342

Bayartsog, at ¶¶ 22-23.

343

Bayartsog, at ¶ 22.

344

Letter from the Embassy of China in Mongolia to the Ministry of Foreign Affairs of Mongolia, dated
August 18, 1998, C-136. To the extent that this letter was correct, and BLT did have participation from China
Heilongjiang, Claimants failed to abide registration and notification requirements. See China-Mongolia BIT, at Art.
1, CLA-1; see e.g., Mongolian Foreign Investment Law of 1993, at Arts. 7 and 11, CLA-2. Claimants appear to
assert claims as early as June 1997 with regard to the T-30 mining license – a time at which Claimants had
stalwartly maintained that BLT was financed by Western sources.
345

See, e.g., Inceysa Vallisoletane, SL v El Salvador, Award, ICSID Case No ARB/03/26; IIC 134 (2006) 2
August 2006, ¶ 110, RLA-5:
“The matters expressed in the previous paragraphs allow this Tribunal to conclude that Inceysa
submitted false and incorrect financial information during the Bidding process. This behavior is
extremely serious because financial condition is one of the main elements taken into account to
adjudicate a bid and particularly the one that gave rise to this arbitration. Consequently, the
falsities and imprecisions of the information submitted by Inceysa are a clear violation of one of
the pillars of the Bid itself.”
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172.



BLT misrepresented its own mining experience to the Mongolian
authorities,346 given the BLT was in fact a livestock/ medical equipment
company and not a mining company until shortly before the date of the
feasibility study.347



BLT misrepresented that it had any joint venture partners with mining
experience at the time.348



In fact, Heilongjiang and Mr. Li had no mining experience to speak of.349



The Inceysa tribunal dismissed claims in part because the qualifications of
the bidders for a license were grossly overstated.350 This is also the case
here.

Like in Inceysa, BLT misrepresented the true identity of its joint venture partners.


346

The Inceysa tribunal notes that states may wish to know of all project
participants in order to police participation in strategic sectors.351

See, e.g., Letter from BLT to Ministry of Agriculture and Industry, at p. 1, C-183:
“’BLT’ LLC in Ulaanbaatar was incorporated in 1996 to engage in the investment and surveying
of the mining and geology sector.”

See also 1997 Feasibility Study, passim, C-17.
347

Certificate of State Registration No 25/5308 of BLT, C-33 (listing as main business activity “Foreign and
domestic trade, warehouse business, agriculture, livestock farming”).
348

See, e.g., Letter from BLT to Ministry of Agriculture and Industry, C-183; 1997 Feasibility Study, at p. 58,

C-17.
349

See, e.g., Li, at ¶ 2.

350

See, e.g., Inceysa Vallisoletane, SL v El Salvador, Award, ICSID Case No ARB/03/26; IIC 134 (2006) 2
August 2006, ¶¶ 117-118, RLA-5:
“It is also noteworthy that the falsity concerning the experience and capacity in vehicle inspection
was not limited to the strategic partner of the Claimant, but it extended to the capacity and
experience of Inceysa itself. Indeed, during the Bid it affirmed that it had carried out various RTV
projects, but during the proceedings it was proven that the Claimant had never carried out a
vehicle inspection project as up until a few months before Inceysa participated in the Bid its main
activity was selling women's underwear and shoes.
“In addition to the above, during the two years prior to the Bid, Inceysa did not have operations or
employees. In the proceedings, it was fully proven that the Claimant was not only not dedicated to
operating vehicle inspection stations, but it also did not have any operations or employees.
Consequently, it is obvious that Inceysa also presented false information concerning its own
experience and capacity, thus violating, once again, one of the essential pillars that led El Salvador
to award the bid to it.”

351

See, e.g., Inceysa Vallisoletane, SL v El Salvador, Award, ICSID Case No ARB/03/26; IIC 134 (2006) 2
August 2006, ¶ 116, RLA-5:
“As explained earlier (paragraph 26), the capacity and experience of Inceysa's strategic partner
was one of the main aspects El Salvador took into account to award the bid to Inceysa, and
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173.



Mongolia under the 1994 Minerals Law similarly required disclosures, in
the form of a preliminary contract, of foreign joint venture participation in
significant mining projects.352



In this case, BLT concealed that the Tumurtei project would be developed
with Chinese government partners rather than European private
partners.353



BLT had an obligation to disclose this fact as part of the licensing
process.354

More significantly, BLT represented in its feasibility study that it would address
Darkhan’s need for raw materials.355 Claimants admit in their Memorial that Bayartsog
knew that he would not receive the license unless he made this representation.356 Now,
Claimants say that they never had any intention of addressing Darkhan’s need for raw
materials.357

174.

Like Inceysa, it should be inferred from the significance of the misrepresentations both in
terms of number and importance that the license would not have been granted or reregistered in 1997 if the Mongolian authorities had known of the actual facts.

175.

As the Plama tribunal has confirmed, Claimants’ misdirection cannot be excused. That
tribunal expressly rejected a defense under similar circumstances that an investor did not

therefore the false statements of the Claimant on this subject constitute another serious violation of
the fundamental pillars of the Bid.”
352

1994 Mongolian Law on the Subsoil, at Art. 10(5), CLA-9:
“If a foreign legal person or a business entity with foreign investment intends to mine strategic
minerals or if the value of a proposed investment exceeds 4 billion togrogs, then the interested
person shall enclose the preliminary contract in addition to the documents listed in paragraph 4 of
this article.”

353

See Supra, at ¶ 73 .

354

1994 Mongolian Law on the Subsoil, at Art. 10(5), CLA-9.

355

1997 Feasibility Study, C-17.

356

Memorial, at ¶ 133.

357

Memorial, at ¶ 178.
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have an affirmative disclosure duty as soon as it learned of a change in its own ownership
structure. It reasoned as follows:
“Claimant contended that it had no obligation to disclose to
Respondent who its real shareholders were. This may be
acceptable in some cases but not under the present
circumstances in which the State’s approval of the
investment was required as a matter of law and dependant
on the financial and technical qualifications of the investor.
If a material change occurred in the investor's shareholding
that could have an effect on the host State's approval, the
investor was, by virtue of the principle of good faith,
obliged to inform the host State of such change. Intentional
withholding of this information is therefore contrary to the
principle of good faith.”358
iv.

176.

Claimants’ Purported Investment Is Not Protected By The Treaty Because
Claimants Caused Their Investment Vehicle To Promise Mongolia The
Transfer Of Western and Japanese Technology That Claimants Never
Intended To Purchase

BLT’s 1997 Feasibility Study and letters to the Mongolian authorities promised
acquisition of Western and Japanese technology for the mine. No such technology was in
fact purchased. BLT never had made contact with any of the providers identified in the
1997 Feasibility Study. It never intended to acquire the promised technology. BLT’s
grant of a license therefore was premised on this additional fraud and as such violates
Mongolian law.

177.

BLT’s conduct meets the classic definition of fraudulent statements in a feasibility study.
In addressing claims of fraudulent statements made by an investor in a study submitted to
the government in order to obtain a license, the Kloeckner tribunal concluded that a
crucial aspect of fraud is the concealment of “the assumptions on which its studies were

358

Plama Consortium Ltd v Bulgaria, ICSID Case No ARB/03/24, Award, dated August 27, 2008, IIC 338
(2008), at ¶ 145, RLA-19 (Salans, van den Berg, Veeder).
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based”.359 It focused on whether the Respondent “was in a position to check” the
assumptions in the study.360
178.

In this case, BLT held out as one of its key assumptions that there would be a transfer of
desirable technology to Mongolia that Mongolian authorities previously had already
vetted. This was not in fact the assumption on the basis of which BLT intended to
operate the mine. BLT knew that this was not its intention at the time, given that it had
not even made contact with the firms that it held out as its partners. BLT’s statements
therefore meet the requirements of a fraudulent study set out in Kloeckner.

179.

Fraud with regard to the promised transfer of technology is material.

As one

commentator has noted
“The transfer of technology continues to be a central
concern of developing country economic policy. Access to
technology is a foundation of economic growth. However,
the presence of adequate and appropriate technology in a
national economy is not always possible, given the nature
of international markets for technology, which tend to
favour developed economies with high levels of corporate
research and development.”361
180.

Consequently, the fraudulent promises made by Claimants’ investment vehicle BLT to
the Mongolian authorities with regard to transfer of technology to Mongolia is an
independent basis on which the Tribunal should deny jurisdiction.
B.

The Tribunal Lacks Jurisdiction Because The Purported Investment Was
Made By The Chinese Government And This Dispute Has Been Already
Submitted To State-To-State Dispute Resolution

359

Klöckner Industrie-Anlagen GmbH and others v. United Republic of Cameroon and Société Camerounaise
des Engrais, ICSID Case No. ARB/81/2, Second Award, dated January 26, 1988, at ¶ 93, RLA-20.

360

Klöckner Industrie-Anlagen GmbH and others v. United Republic of Cameroon and Société Camerounaise
des Engrais, ICSID Case No. ARB/81/2, Second Award, dated January 26, 1988, at ¶ 93, RLA-20.

361

Peter Muchlinski, Fundamental Issues, in Peter Muchlinski, Federico Ortino and Christoph Schreuer eds.,
The Oxford Handbook of International Investment Law, at p. 35 (Oxford University Press: 2008), RLA-21.
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181.

The Mongolia-China BIT defines “investors” as economic entities. It states in relevant
part:
“2. The term ‘investors’ means:
“In respect of the Mongolian People's Republic:
“(a) natural persons who have nationality of the Mongolian
People's Republic;
“(b) economic entities incorporated or constituted in
accordance with the laws of the Mongolian People's
Republic provided that they are competent under those laws
to make investment in the territory of the other Contracting
State.
“In respect of the People's Republic of China:
“(a) natural persons who have nationality of the People's
Republic of China;
“(b) economic entities established in accordance with the
laws of the People's Republic of China and domiciled in the
territory of the People's Republic of China”362

182.

The relevant provision is (b) in respect of China. It sets out three requirements for an
investor. It must be an “economic entity”.363 It must be “established in accordance with
the laws” of China.364 It must be domiciled in the territory of China.365

183.

The term “economic entity” can refer to private, commercial entities. It can also refer to
entities of any kind engaging in economic activity. This issue does not appear to be
resolved on the face of the treaty. It must be resolved by reference to both Chinese treaty
practice and to international investment jurisprudence.

362

Mongolia-China BIT, Art. 1(2), CLA-1.

363

Mongolia-China BIT, Art. 1(2), CLA-1.

364

Mongolia-China BIT, Art. 1(2), CLA-1.

365

Mongolia-China BIT, Art. 1(2), CLA-1.
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184.

As a matter of Chinese treaty practice, the formulation must be read narrowly. For
example, the Saudi-China BIT includes within the scope of “investor”, for Saudi Arabia,
“Institutions and authorities such as the Saudi Arabian Monetary Agency, Public Funds,
Development Agencies and other similar governmental institutions having their head
offices in Saudi Arabia.”366

Similarly, the Qatar-China BIT includes “public

organizations” and “public and semi-public entities” in the definition of investor for
Qatar.367 The inclusion of such a broader provision in a different BIT to which China is a
party reflects an understanding that such entities would not qualify as an “economic”
entity pursuant to the BIT.
185.

In this case, Heilongjiang and Shougang do not meet the test. They are state-owned
entities rather than commercial entities. They are therefore not covered by the definition
included in the BIT.

186.

In any event, even if a broader reading were adopted, Claimants are not investors because
they act as quasi-instrumentalities of the Chinese government. Tribunals in the context of
the ICSID Convention have looked to the function with which an entity acts in order to
establish whether it acted as a state or a non-state actor.368 In this context, Aaron Broches
noted that “for purposes of the Convention”, a “government-owned corporation should be
disqualified as a ‘national of another Contracting State’ unless it is acting as an agent

366

Saudi-China BIT, dated February 29, 1996, at Arts. 1(2)(3), RLA-22.

367

Qatar-China BIT, dated April 1999, at Art. 1(2), RLA-23.

368

Maffezini v. Spain, ICSID Case No. ARB/97/7, Decision on Jurisdiction, IIC 85 (2000), dated Jan. 25,
2000, at ¶ 79, RLA-24; Ceskoslovenska Obchodni Banka AS v Slovakia, Decision on Objections to Jurisdiction,
ICSID Case No ARB/97/4, IIC 49 (1999), at ¶ 17, RLA-25.
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for the government”.369 Claimants do not qualify as “economic entities” because they
seeking to expand the raw material reserves of China in pursuance of a Chinese
government directive, not to engage in economic activity as a private enterprise would.370
In fulfilling the government directive, they acting as agents of the Chinese government.
As this is not commercial activity within the meaning of the controlling legal instruments,
Claimants do not benefit from the BIT.
C.

The Tribunal Lacks Jurisdiction Because The Substance of Claimant’s
Request is An Impermissible Appeal Of Mongolian Judicial Decisions
Finding Corruption And Fraud, Not A Claim For Compensation For
Expropriation.
“Parties may agree to limit the issues they choose to arbitrate and
may agree on rules under which any arbitration will proceed. They
may choose who will resolve specific disputes.” – Justice Alito,
Stolt-Nielsen S.A. v. Animalfeeds International Corp., 130 S. Ct.
1758 (U.S. 2010).

187.

The sole jurisdictional basis asserted by Claimants is Article 8(3) of the BIT.371
Claimants have abandoned their reliance on the MFN clause, as well as on Mongolia’s
Investment Law.372

Mongolia therefore addresses only the claims maintained by

Claimants in their memorial.
188.

Article 8(2) of the BIT provides that “either party to the dispute shall be entitled to
submit the dispute to the competent court of the Contracting State accepting the
investment.”

189.

Article 8(3) of the BIT provides that

369

Aron Broches, The Convention on the Settlement of Investment Disputes between States and Nationals of
Other States, 136 Recueil des Cours (1972), at 331, 354-355, RLA-26.
370

See Supra, at ¶ 99.

371

Memorial, at ¶ 60.

372

Memorial, at ¶ 4.

-81-

Case 1:17-cv-07436-ER Document 11-2 Filed 12/04/17 Page 88 of 139

“If a dispute involving the amount of compensation for
expropriation cannot be settled within six months after resort to
negotiations as specified in paragraph 1 of this Article, it may be
submitted at the request of either party to an ad hoc arbitral
tribunal. The provisions of this paragraph shall not apply if the
investor concerned has resorted to the procedure specified in the
paragraph 2 of this Article.”
190.

The simple fact is that Claimant’s case is about whether there has been an expropriation,
and not about “the amount of compensation for expropriation”.

The commentators,

including opposing counsel, did not even consider the possibility that this provision in the
Chinese BIT program could provide a basis for arbitration with regard to whether an
expropriation had occurred – i.e., liability: an “international arbitral tribunal may only
deal with the question of how much compensation is to be paid to the foreign investor,
not the issue of liability”.373
191.

It is axiomatic that a state can only be subject to the claims for which it has agreed. In the
China-Mongolia BIT, as in other similar Chinese BITs of that era, disputes regarding liability
cannot be heard in ad hoc arbitration.

Arbitral tribunals may not engage in mental

gymnastics, or rewrite a BIT, to create consent where none exists. Courts, such as the U.S.
Supreme Court in Stolt-Nielsen, have made clear that awards in the absence of consent must
be set aside.374

i.
192.

Claimants Do Not Invoke The Ordinary Dispute Resolution Clause, But
An Exceptional Dispute Resolution Clause

Claimants do not invoke the ordinary dispute resolution clause, but an exceptional
dispute resolution clause. The ordinary jurisdictional provision in the BIT is not Article
8(3) but Article 8(2). Article 8(2) allows investors direct standing to bring treaty claims

373

Peter Yuen, et al., Resolving Disputes in China Through Arbitration, Freshfields, June 2007, at 53, Exh.

RLA-1.
374

Stolt-Nielsen S.A. v. Animalfeeds International Corp., 130 S. Ct. 1758 (U.S. 2010), RLA-36.
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in the competent courts of the host state (not arbitration).375 It was the manifest and
unimpeachable intention of the treaty parties that all claims by investors relating to the
following treaty protections would be submitted to the host state courts pursuant to the
terms of the BIT:

ii.
193.



Fair and Equitable Treatment376



Non-Discrimination377



Transfer Restrictions378



Expropriation379
The Text Of Article 8(3) Confirms That The Tribunal Lacks Jurisdiction
Over The Claims Asserted By Claimants

The treaty parties considered that submission of disputes to this forum gave full effect to
the terms, context and object and purpose of the investor protections contained in the
treaty.

194.

As Claimants concede, Article 8(3) must be read in accordance with the rule of
interpretation codified in the Vienna Convention on the Law of Treaties.380 Article 8(3)
thus must be “interpreted in good faith in accordance with the ordinary meaning to be

375

China-Mongolia BIT, at Art. 8(2), CLA-1:
“If the dispute cannot be settled through negotiations within six months, either party to the dispute
shall be entitled to submit the dispute to the competent court of the Contracting State accepting the
investment.”

376

China-Mongolia BIT, at Art. 3(1), CLA-1.

377

China-Mongolia BIT, at Art. 3(2), CLA-1.

378

China-Mongolia BIT, at Art. 5, CLA-1.

379

China-Mongolia BIT, at Art. 4, CLA-1.

380

Memorial, at ¶ 61, fn. 48.
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given to the terms of the treaty in their context and in the light of its object and
purpose”.381
195.

Interpreting Article 8(3) as required by the Vienna Convention, it becomes clear that
Article 8(3) on its face is an exceptional provision that provides for international
arbitration in the limited circumstances of a dispute regarding the amount of
compensation for expropriation. It is exceptional because it distinguishes between “any
dispute” referenced in Article 8(1) and a dispute to which Article 8(3) applies.382 The
exceptional nature of the provision is supported by the operative verb “may be
submitted” in Article 8(3), compared to the “shall be entitled to submit” in the principal
dispute resolution provision in Article 8(2) granting access for treaty disputes to the
competent courts of the host state.383

196.

The exceptional nature of the consent further is grammatically underscored because the
consent to arbitration is conditional, i.e., Mongolia has consented to arbitration only if
the stated condition has been fulfilled.384 On its face, the condition which must be met is
that the dispute is about “the amount of compensation for expropriation”.385

This

condition is purposefully narrower than reference to “expropriation” in general.386 This
condition is purposefully narrower than reference to “reparation for expropriation” (i.e.,
whether restitution, compensation or satisfaction are an appropriate remedy, at all under
381

Vienna Convention, at Art. 31(1), CLA-22.

382

China-Mongolia BIT, at Art. 8(3), CLA-1.

383

China-Mongolia BIT, at Art. 8(3), CLA-1.

384

China-Mongolia BIT, at Art. 8(3), CLA-1 (“If a dispute involving the amount of compensation for
expropriation cannot be settled …., it may be submitted at the request of either party to an ad hoc arbitral tribunal”)
(emphasis added).

385

China-Mongolia BIT, at Arts. 8(1), (3), CLA-1.

386

China-Mongolia BIT, at Art. 4, CLA-1 (defining “expropriation” for purposes of the treaty).
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the circumstances).

This condition is purposefully narrower than reference even to

“compensation for expropriation”. The tribunal in the recent Impregilo decision has
confirmed that conditional statements in consent formulations must be strictly complied
with even with respect to procedural waiting periods.387
197.

Consequently, Claimants’ submission is not within the scope of the consent because it
briefs everything but the true question to which the arbitral consent applies. Claimants
raise a dispute that an expropriation occurred (Mongolia denies this).388 Claimants raise a
dispute that a restitution is an appropriate remedy under the treaty (Mongolia denies
this).389 Claimants raise a dispute that compensation is owed (Mongolia denies this).390
The “amount of compensation for an expropriation” is not the issue currently before the
Tribunal at all, despite the fact that this is the only dispute to which the consent applies.
iii.

198.

The Context Of Article 8(3) Confirms That The Tribunal Lacks
Jurisdiction Over The Claims Asserted By Claimants

The substantive context of Article 8(3) confirms that the provision is limited to quantum
disputes only. Specifically, this distinction tracks the distinction made in the substantive
provisions between the fact of expropriation and compensation for a proclaimed
expropriation earlier in the treaty.391

387

Impregilo S.p.A. v. Argentine Republic, Award, ICSID Case No. ARB/07/17, dated June 21, 2011, at ¶¶ 8890, RLA-37.

388

Memorial, at ¶ 286 (requesting the Tribunal “[d]eclare that the Respondent is in breach of Article 4 of the
Treaty in that it unlawfully expropriated the Claimants’ investments”).
389

Memorial, at ¶ 286 (requesting the Tribunal “[o]rder that the Respondent give back the 939A Licence to
Tumurtei Khuder”).
390

Memorial, at ¶ 286 (requesting “in the alternative” that the Tribunal “[o]rder that the Respondent pay full
compensation for the losses suffered by the Claimants, in an amount to be determined at a later stage in these
proceedings”).
391

China-Mongolia BIT, at Arts. 4(1), 4(2), CLA-1.
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199.

Article 4(1) of the BIT, codifying the expropriation protections of the BIT, distinguishes
between (i) the fact of expropriation, (ii) its legitimate purpose, (iii) a non-discrimination
requirement, (iv) the legality of the taking and (v) quantum.392 Article 4(1) states:
“[i] Investments made by investors of one Contracting State
shall not be nationalized, expropriated or subjected to
measures having effect equivalent to nationalization or
expropriation (hereinafter referred to as ‘expropriation’) in
the territory of the other Contracting State, except [ii] for
the need of social and public interests. This expropriation
shall be carried out on a [iii] non-discriminatory basis [iv]
in accordance with legal procedures and [v] against
compensation.”393

200.

Article 4(2) is the specific treaty provision dealing with quantum of compensation.394 It
expressly stipulates that the expropriation have been “proclaimed”, i.e., that there be no
disagreement from the host state that an expropriation occurred.395 Article 4(2) states:
“The compensation mentioned in Paragraph 1 of this
Article shall be equivalent to the value of the expropriated
investments at the time when the expropriation is
proclaimed, be convertible and freely transferable”.396

201.

Although the term “proclaimed” is not further defined in the BIT, the treaty contains a
renvoi in Article 8(7) to host state law.397 As a matter of Mongolian law, a “proclaimed”
expropriation is an expropriation pursuant to the “Law on State and Local Properties”. A
recent commentary on Chinese law states that “[t]he Law of Legislation provides that the
expropriation of non-state-owned properties must be laid down in the form of ‘Law’

392

China-Mongolia BIT, at Art. 4(1), CLA-1.

393

China-Mongolia BIT, at Art. 4(1), CLA-1.

394

China-Mongolia BIT, at Art. 4(2), CLA-1.

395

China-Mongolia BIT, at Art. 4(2), CLA-1.

396

China-Mongolia BIT, at Art. 4(1), CLA-1.

397

China-Mongolia BIT, at Art. 8(7), CLA-1.
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(Falu), which means it must be formulated by the National People’s Congress or its
Standing Committee”.398 The provision therefore has a precise scope as matter of both
Mongolian and Chinese law and is not susceptible to amorphous musings of counsel.
202.

Article 8(3) of the BIT refers to disputes involving the quantum of compensation for
expropriation.399 Thus, the arbitration provision relates only to Article 4(2).
iv.

203.

The Object And Purpose Of Article 8(3) Confirms That The Tribunal
Lacks Jurisdiction Over The Claims Asserted By Claimants

The preamble of the treaty states that the treaty was concluded “based on the principles of
[i] mutual respect for sovereignty, [ii] equality and mutual benefit and for the purpose of
[iii] the development of economic cooperation and [iv] friendly relations between both
States”.400

204.

Reference to development of friendly relations and economic cooperation are consistent
with older FCN treaties. Many of FCN treaties are concluded “desirous of strengthening
the bonds of peace and friendship traditionally existing between” the treaty parties.401
Disputes pursuant to FCN treaties are heard in host state courts (not international
arbitration) and thereby strike the balance between granting investors of the other
contracting state substantive rights on the one hand and respecting the sovereignty of the
host state by requiring submission of disputes to host state courts on the other.402

398

Norah Gallagher & Wenhua Shan, Chinese Investment Treaties (Oxford University Press: 2009), at p. 295,
RLA-33.
399

China-Mongolia BIT, at Art. 8(3), CLA-1.

400

China-Mongolia BIT, at preamble, CLA-1.

401

See US-Japan Treaty of Friendship, Commerce and Navigation, dated April 2, 1953, RLA-38.

402

See, e.g., Yamaha v. US, 961 F.2d 245 (D.C. Cir. 1992), RLA-39.
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205.

The equality and mutual benefit of China and Mongolia further is best respected by a
deferential approach to the exercise of police powers by the investment host states. In
this case, the revocation of the license followed only after Mongolia conducted a criminal
investigation of Bayartsog, Natsegdorj and Tuya, the Mongolian principals in Claimants’
investment vehicle. Bayartsog, Natsegdorj and Tuya fled rather than face the charges
against them. The revocation of the license was premised upon the same underlying
criminal wrongdoing by Bayartsog, Natsegdorj and Tuya in obtaining the 939A
license.403

The mutual respect for sovereignty mandated by the treaty requires the

Tribunal to tread very lightly indeed in considering these actions.
v.
206.

Claimants Do Not Provide Analysis Of The Text, Or The Immediate Or
Broader Context Of Article 8(3).

Despite referencing the rules of interpretation codified in the Vienna Convention,404
Claimants have not provided the tribunal with an analysis of what Article 8(3) of the
China-Mongolia BIT means. Instead, Claimants rely on a discussion of other arbitral
decisions, none of which interpreted the China-Mongolia BIT, as the basis for their
submission that Article 8(3) should be read as consent to arbitration of disputes regarding
the fact of expropriation, rather than only disputes involving the quantum of
compensation for expropriation.405

207.

In fact, the only attempt at textual analysis of the China-Mongolia BIT discusses its
preamble to ascribe some broader purposes to the dispute resolution mechanism in the

403

See Supra, at ¶¶ 135-38.

404

See, e.g., Memorial, at fn. 30.

405

Memorial, at ¶¶ 61-71.
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treaty.406 This attempt by Claimants runs counter to the stated intent of the parties in the
preamble because the preamble expressly states that the treaty parties were entering into
the treaty on the premise of mutual respect for sovereignty as discussed above.407 As
noted by the Rompetrol tribunal, this approach must fail because
“[t]he Tribunal would in any case have great difficulty in
an approach that was tantamount to setting aside the clear
language agreed upon by the treaty Parties in favour of a
wide–ranging policy discussion. Such an approach could
not be reconciled with Article 31 of the Vienna Convention
on the Law of Treaties (which lays down the basic rules
universally applied for the interpretation of treaties),
according to which the primary element of interpretation is
‘the ordinary meaning to be given to the terms of the
treaty’.”408
208.

Claimants do not analyze the context of the Mongolia-China BIT, either.

Instead,

Claimants rely upon a quote from the Tza Yap tribunal.409 Given that the Tza Yap
tribunal did not consider the China-Mongolia BIT, this can hardly be credited as an
examination of the context of Article 8(3) of this BIT.410
209.

The lack of any serious attempt at understanding the text of Article 8(3) makes manifest
the fundamental legal error on which Claimants’ jurisdictional submission is premised:
Claimants ask this Tribunal to assert jurisdiction despite the fact that the words of the
consent on which they rely on their face do not extend the consent to the current dispute.

406

Memorial, at ¶¶ 72-88.

407

See Supra, at ¶ 203.

408

Rompetrol Group NV v Romania, ICSID Case No ARB/06/3; IIC 322 (2008), Decision on Preliminary
Objections, dated April 18, 2008, at ¶ 85, RLA-40 (Berman, Donovan, Lalonde).

409

Memorial, at ¶ 71.

410

Memorial, at ¶ 71.
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210.

Instead of submitting a rigorous textual analysis, Claimants attempt to rely almost
exclusively on prior determinations in the EMV, Tza Yap and Renta awards. All three
cases address different treaties that use materially different language. As noted by the
Rompetrol tribunal, “[t]here is nothing in the Vienna Convention that would authorize an
interpreter to bring in as interpretative aids when construing the meaning of one bilateral
treaty the provisions of other treaties concluded with other partner States” or indeed
awards interpreting provisions of other treaties.411 To the extent that such decisions are
relied upon as an interpretive aid, a tribunal must take great care to note the distinctions
between the applicable language in the underlying instruments in all the decisions
submitted by the parties.412 Absent such analysis, the Tribunal should heed the warning
of the Romak tribunal that “the Arbitral Tribunal has not been entrusted, by the Parties or
otherwise, with a mission to ensure the coherence or development of ‘arbitral
jurisprudence’”.413 Given the clear distinctions discussed below, it is not a “legally
convincing argument to rely on former cases as if they were binding precedents”.414

211.

Consequently, Claimants’ attempt to rely upon a teleological construction of the BIT by
reference to the EMV v. Czech Republic,415 Renta,416 and Tza Yap417 awards fail. The

411

Rompetrol Group NV v Romania, ICSID Case No ARB/06/3; IIC 322 (2008), Decision on Preliminary
Objections, dated April 18, 2008, at ¶ 108, RLA-40.

412

Chevron Corp and Texaco Petroleum Corp v Ecuador, IIC 355 (2008),Interim Award, dated December 1,
2008, at ¶¶ 121-123, RLA-41 (Böckstiegel, Brower, van den Berg); Canadian Cattlemen for Fair Trade v United
States, IIC 316 (2008), Award on jurisdiction, dated January 28, 2008, at ¶¶ 49-51 (Böckstiegel, Low, Bacchus);
RLA-42; Romak SA v Uzbekistan, PCA Case No AA280; IIC 400 (2009), Award, dated November 26, 2009, at ¶ at
¶ 170, RLA-27.
413

Romak SA v Uzbekistan, PCA Case No AA280; IIC 400 (2009), Award, dated November 26, 2009, at ¶
171, RLA-27.

414

Impregilo S.p.A. v. Argentine Republic, ICSID Case No. ARB/07/17, Award, dated June 21, 2011,
Dissenting and Concurring Opinion of Professor Brigitte Stern, at p. 2, RLA-37.

415

European Media Ventures SA v Czech Republic, UNCITRAL Case, Award on Jurisdiction, dated May 15,
2007, CLA-35.
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textual conclusions reached by EMV, Tza Yap and Renta, on their face, are untenable
because these textual interpretations rely on the modifier disputes “involving” or
“concerning” to the exclusion of the remaining text of the clause.

Whatever the

correctness of the other awards with respect to the treaties they construed, this
submission, with respect to the China-Mongolia BIT, would deprive the words used in
the remainder of the clause in order to restrict the consent of any meaning.

This

submission therefore is based not on an interpretation of the text of the treaty, but on the
imposition of some goal these tribunals deemed desirable, i.e., more arbitration, and
found reflected in the preambles of the respective treaties.
212.

The text of the dispute resolution provision referring to disputes involving “the amount of
compensation for expropriation” in the Mongolia BIT is expressly narrower than the text
in the Czech- Belgium/Luxembourg, Russia-Spain and Peru-China BITs on which
Claimants rely by analogy for their construction of the current BIT.


The Czech-Belgian Luxembourg BIT refers to “[d]isputes between one of
the Contracting Parties and an investor of the other Contracting Party
concerning compensation due by virtue of Article 3 Paragraphs (1) and
(3) shall be the subject of a written notification …. If the dispute is not
resolved within six months from the day of the written notification ….,
and in the absence of any other form of settlement agreed between the
parties to the dispute, it shall be submitted to arbitration before an ad hoc
tribunal.”418



The Russia-Spain BIT states that “[a]ny dispute between one Party and an
investor of the other Party relating to the amount or method of payment of

416

Renta 4 SVSA and ors v Russian Federation, SCC Case No 24/2007, IIC 369 (2009), Award on Preliminary
Objections, dated March 20, 2009, CLA-36.

417

Tza Yap Shum v Peru, ICSID Case No ARB/07/6, IIC 382 (2009), Decision on Jurisdiction and
Competence, dated June 19, 2009, CLA-32.

418

Czech-Belgium/Luxembourg BIT, dated April 24, 1989, at Arts. 8(1)-(2), RLA-42(emphasis added);
European Media Ventures SA v Czech Republic, UNCITRAL Case, Award on Jurisdiction, dated May 15, 2007, at ¶
15, CLA-35.
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the compensation due under article 6 of this Agreement, shall be
communicated in writing …. If the dispute cannot be settled thus within
six months of the date of the written notification referred to in paragraph 1
of this article, it may be referred to” arbitration by the investor.419 The
operative language on which the Renta tribunal, the formulation
“compensation due”, is absent from the Mongolia-China BIT.420


213.

The Peru-China BIT allows that in addition to disputes involving the
amount of compensation, “any disputes concerning other matters between
an investor of either Contracting Party and the other Contracting Party
may be submitted to the Center if the parties to the disputes so agree”.421

The immediately relevant context referenced in the Czech-Belgium/ Luxembourg and
Russia-Spain BITs is the substantive expropriation provision, not the provision dealing
only with the amount of compensation to paid for a proclaimed expropriation.


Article 3(1) to which the arbitration consent in the Czech-Belgium/
Luxembourg BIT refers states “[i]nvestments made by investors of one of
the Contracting Parties in the territory of the other Contracting Party may
not be expropriated or subjected to other measures of direct or indirect
dispossession, total or partial, having a similar effect, unless such
measures are (a) taken in accordance with a lawful procedure and are not
discriminatory; (b) accompanied by provisions for the payment of
compensation, which shall be paid to the investors in convertible currency
and without delay. The amount shall correspond to the real value of the
investments on the day before the measures were taken or made public”.422



Article 6 to which the arbitration consent in the Russia-Spain BIT refers
states as follows “the nationalization, expropriation or any other measure
having similar effects that could be adopted by the authorities of one of
the Parties against investments of investors of the other Party in its
territory shall be made exclusively for the purpose of public utility and in

419

Russia-Spain BIT, dated December 17, 1991, at Arts. 10(1)-(2), RLA-44; Renta 4 SVSA and ors v Russian
Federation, SCC Case No 24/2007, IIC 369 (2009), Award on Preliminary Objections, dated March 20, 2009, at ¶ 5,
CLA-36.

420

Renta 4 SVSA and ors v Russian Federation, SCC Case No 24/2007, IIC 369 (2009), Award on Preliminary
Objections, dated March 20, 2009, at ¶ 67, CLA-36 (“The Claimants have established that the Tribunal has
jurisdiction to decide whether compensation is ‘due’ to them under international law by reason of the conduct of
which they complain (and if so in which amount)”) (emphasis added).
421

Peru-China BIT, dated June 9, 1994, at Art. 8(3), RLA-45.

422

Czech-Belgium/Luxembourg BIT, dated April 24, 1989, at Art. 3(1), RLA-43 (emphasis added); European
Media Ventures SA v Czech Republic, UNCITRAL Case, Award on Jurisdiction, dated May 15, 2007, at ¶ 15, CLA35.
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conformity with the legislation in force on its territory. In no event shall
these measures be discriminatory. The Party which adopts such measures
shall pay the investor or its assign, without undue delay, adequate
compensation in convertible currency.”423
214.

The object and purpose of the Mongolia BIT is expressly narrower than the object and
purpose in the Peru-China and Russia-Spain BITs, for example, on which Claimants rely
by analogy for their construction of the current BIT.


The Peru-China BIT does not reference mutual respect for sovereignty or
the purpose of fostering friendly relations between the treaty parties.
Instead, it states that the treaty “will be conducive to stimulating business
initiative of the investors and will increase prosperity in both States” – a
provision noticeably absent from the China-Mongolia BIT.424



The Russia-Spain BIT does not reference mutual respect for sovereignty
or the purpose of fostering friendly relations between the treaty parties.425



The Russia-Spain BIT also instead refers to stimulation of business
initiative as a goal in concluding the BIT. 426

Consequently, the reading urged by Claimants may well give effect to the intentions of
the treaty parties in those cases – but certainly would deprive the treaty of its intended
meaning in the current BIT given the clearly different objects and purposes the treaties
were to serve.
215.

Claimants’ submission therefore flies in the face of the rule of interpretation they
themselves have submitted to be applicable because Claimants have not, and cannot,
submit that the text of Article 8(3) in its context tenably consents to more than quantum
disputes of an acknowledged and declared expropriation. Claimants ignored the starting

423

Russia-Spain BIT, dated December 17, 1991, at Art. 6, RLA-44 (our translation).

424

Peru-China BIT, dated June 9, 1994, RLA-45.

425

Russia-Spain BIT, dated December 17, 1991, RLA-44.

426

Russia-Spain BIT, dated December 17, 1991, RLA-44.

-93-

Case 1:17-cv-07436-ER Document 11-2 Filed 12/04/17 Page 100 of 139

point for treaty interpretation, namely the text of any given provision.427 Claimants failed
to make any submission on the context in which the treaty provision stands.428 Claimants
therefore have failed to provide any tenable basis for this Tribunal to conclude that it has
jurisdiction over this dispute.
vi.
216.

Mongolia’s Interpretation Of The Treaty Is Consistent With LongStanding Treaty Practice

Mongolia’s submission in any event is consistent with the historical development of
treaty practice allowing for claims by individuals for treaty breaches in host state courts
only. U.S. FCN treaties have been invoked in substance in the US courts, and have been
interpreted and applied by the US Supreme Court for example in Sumitomo Shoji
America Inc v. M Avagliano M Avagliano and applied by the US courts in FCN claims
even against the United States.429 The language in the Mongolia-China BIT indicates a

427

Mark E. Villiger, Commentary on the 1969 Vienna Convention on the Law of Treaties (Martinus Nijhoff
Publishers, Leiden: 2009), at 426, RLA-46 (“the ordinary meaning is the starting point of the process of
interpretation”); compare Richard K. Gardiner, Treaty Interpretation (Oxford University Press, Oxford: 2008), at
162, RLA-47 (“given that the starting point is reading the words in the treaty, the act of reading almost
axiomatically involves giving them meaning which the reader takes to be usual (at least initially) or as one of a
range of meanings.”); see also Feldman Karpa v Mexico, Award and separate opinion, ICSID Case No
ARB(AF)/99/1; IIC 157 (2002), dated December 16, 2002, at ¶ 96, RLA-48 (relying on the dictionary definition of
“enterprise” as illustrative to its interpretation of that term).

428

See, e.g., Mark E. Villiger, Commentary on the 1969 Vienna Convention on the Law of Treaties (Martinus
Nijhoff Publishers, Leiden: 2009), at 427, RLA-46 (“Para. 1 envisages that ordinary meaning to be given to the
terms of a treaty in their context. Treaty terms are not drafted in isolation, and their meaning can only be
determined by considering the entire treaty text.”) (emphasis in original); Richard K. Gardiner, Treaty Interpretation
(Oxford University Press, Oxford: 2008), at 177, RLA-47 (“context is … an immediate qualifier of ordinary
meaning of terms used in the treaty, and hence context is an aid to selection of the ordinary meaning and a modifier
of an over-literal approach to interpretation.”). Land, Island and Maritime Frontier Dispute (El Salvador/
Honduras: Nicaragua intervening), 1992 ICJ Rep. 351, 373-74, RLA-49 (contrasting the use of applicable words in
a consent formulation to other provisions in the treaty to reject the applicants interpretation); Oil Platforms (Islamic
Republic of Iran v. US)(Prelim. Objections), 1996 ICJ Rep. 803, 819, RLA-50 (relying on the title of the treaty in
question as compared to the title of other similar treaties concluded by the parties as context for a broader
interpretation of a term); Border and Transborder Armed Actions (Nicaragua v. Honduras) (Jurisdiction and
Admissibility), 1988 ICJ 69, 88-89, RLA-51 (using different consent provisions in a treaty as context for each other
to determine whether one of the consent provisions had been properly invoked).
429

Sumitomo Shoji Am. v. Avagliano, 457 U.S. 176 (U.S. 1982), RLA-95. Other cases involving the
invocation of FCN treaties include Weeks v. Samsung Heavy Indus. Co., 126 F.3d 926 (7th Cir. Ill. 1997), RLA-52.
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similar intention both in its specific wording allowing access to local courts for investors
and its object and purpose to encourage friendly relations.
217.

Similarly, Kelsen’s classic treatise on international law cites the following examples of
similar treaties:
“A treaty conferring upon individuals a right of action
before nationals was the convention concluded on
November 9, 1920, between Poland and the Free City of
Danzig, concerning the railways within the territory of
Danzig. In Menge v. Polish Railway Administration
(Annual Digest 1925-1926, Case No. 258) the High Court
of Danzig (1925) held inter alia: In order to give effect to
the apparent purpose of a treaty and to the implied intention
of the parties, the court will construe provisions of a treaty
regulating private rights of individuals in such a manner as
to recognize claims grounded directly in the treaty and put
forward by private persons without interposition on the part
of their state.”430
“…
“Another treaty of this kind was the so-called
Beamtenabkommen, a convention concluded on October
22, 1921, by Danzig and Poland, regulating questions
relating to the employment of officials, employees, and
workmen of the Danzig railways. The Permanent Court of
International Justice (1928), in an advisory opinion
(Publication of the Permanent Court of International
Justice, Series B, No. 15) stated: ‘It may be readily
admitted that, according to a well established principle of
international law, the Beamtenabkommen, being an
international agreement, cannot, as such, create direct rights
and obligations for private individuals. But it cannot be
disputed that the very object of an international agreement,
according to the intention of the Contracting Parties, may
be the adoption by the Parties of some definite rules
creating individual rights and obligations enforceable by
the national courts. That there is such an intention in the
present case can be established by reference to the terms of
the Beamtenabkommen. The fact that various provisions

430

Hans Kelsen, Principles of International Law (1959), at fn. 32, RLA-53.
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were put in the of an Abkommen [agreement] is
corroborative, but not conclusive evidence as to the
character of the legal effects of this instrument. The
intention of the Parties, which is to be ascertained from the
contents of the Agreement, taking into consideration the
manner in which the Agreement has been applied, is
decisive.” 431
vii.
218.

Mongolia Interpretation Is Consistent With China’s Contemporaneous
BIT Practice

China’s treaty practice puts a lie to Claimants’ submission that the consent must be read
broadly because “[w]ere the Arbitral Tribunal to limit its jurisdiction to the determination
of the amount of compensation, the possibility of resorting to arbitration would be within
the exclusive remit of Mongolia which could unilaterally determine (through one of its
organs) the existence and lawfulness of an expropriation, i.e. the necessary predicate of a
claim for compensation”.432

219.

Limited consents to arbitration were the norm in Chinese BITs at the time the ChinaMongolia BIT were concluded. The China-Mongolia BIT was concluded on August 26,
1991.433 Prior Chinese treaty practice confirms the intention on the part of the People’s
Republic of China to limit the scope of the jurisdictional undertakings exactly as
Claimants have submitted would be ineffective.


One of the earliest Chinese BITs, the China-Austria BIT of 1985, states as
follows, making clear that only quantum was intended to fall within the
scope of the consent to arbitration:
“Article 4
“…

431

Hans Kelsen, Principles of International Law (1959), at fn. 32, RLA-53.

432

Memorial, at ¶ 77.

433

China-Mongolia BIT, at signature, CLA-1.
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“4. The investor in entitled to request the competent authority of the
Contracting Party taking expropriatory measures to review the legality of
the expropriation.
“5. The investor is entitled to request the competent authority of the
Contracting Party taking the expropriatory measures or an international
arbitration tribunal to review the amount of compensation for the
expropriation.
“6. The investors of either Contracting Party shall enjoy the most favored
nation treatment in the territory of the other Contracting Party in respect of
the matters provided in this Article.”434


The China-Denmark BIT of 1985 contains a consent to arbitration limited
to quantum questions regarding expropriation.435 The China-Denmark
BIT further states that review of legality of an expropriation must be
sought in the local courts of the host state.436



The China-Germany BIT of 1983 contains a consent to arbitration limited
to quantum question regarding expropriation and requires that all
questions regarding the lawfulness of expropriation be submitted to local
courts.437

434

China-Austria BIT, dated September 12, 1985, at Art. 4, RLA-54. The China-Mongolia BIT does not
include a similarly worded MFN, but limits MFN instead to the treatment protections. In any event, Claimants have
abandoned any argument that the MFN expands the scope of the existing treaty consent.
435

China-Denmark BIT, dated December 4, 1986, at Art. 8(3), RLA-55.

436

China-Denmark BIT, dated December 4, 1986, at Art. 4(1), RLA-55:
“The national or company concerned has a right to prompt review of the legality of the
expropriatory measures taken against the investment or return and the valuation of compensation
resulting from expropriation by the competent courts of the Contracting Party making the
expropriation in accordance with its legal procedures”.

437

China-Germany BIT, dated October 7, 1983, at Protocol ad Art. 4, RLA-56:

“Ad Article 4
“(a) ‘Expropriation’ mentioned in Clause 1 of Article 4 of this Agreement shall include
nationalization and the other measures having an effect equivalent to expropriation or
nationalization.
(b) If expropriation mentioned in Clause 1 of Article 4 of this Agreement is considered by the
investor to be not in conformity with the legislation of the Contracting Party taking the
expropriatory measure, the legality of any such expropriation shall, at the request of the investor,
be subject to review by the juridical body having jurisdiction in the Contracting Party taking such
expropriatory measures.
(c) ‘Compensation’ mentioned in Clause 1 of Article 4 of this Agreement shall be equivalent to
the value of the investment expropriated immediately before the expropriation was announced.
The amount compensated shall be fixed through negotiations between the investor and the other
Contracting Party.
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The China-Italy BIT of 1985 contains a consent to arbitration limited to
questions of quantum regarding expropriation and requires that all
questions regarding the lawfulness of expropriation be submitted to local
courts.438



The China-Finland BIT of 1984 contains a consent to arbitration limited to
quantum questions regarding compensation and requires expressly that all
questions regarding the legality of a taking must have been previously
submitted to host state courts.439



The China-Bulgaria BIT of 1989 contains a consent to arbitration limited
to quantum questions regarding expropriation.440 It expressly requires that
all questions regarding legality of the expropriation be submitted to host
state courts.441

If the two parties cannot agree upon the amount within six months of the negotiation, the amount
shall, at the request of the investor, be submitted for review to the competent court of the
Contracting Party taking the expropriation or to an international arbitral tribunal.”
This treaty was superseded by the China-Germany BIT, dated December 1, 2003, RLA-57.
438

China-Italy BIT, dated January 28, 1985, at Art. 5, RLA-58:
“(1) Disputes on matters mentioned in paragraph 2, Article 4 concerning the conformity of the
expropriation with the laws and regulations of the Contracting Party which made the expropriation
may, upon the request of the interested Party, be submitted to the competent court of that
Contracting Party which made the expropriation.
“(2) The dispute over the amount of the compensation mentioned in paragraph 2, Article 4 , shall
be settled according to the provisions provided in (4) (Ad Article 5) in the Protocol.”

439

China-Finland BIT, dated September 4, 1984, at Art. 2, RLA-59:
“(1) If an investor considers the measure of expropriation in Article 5 incompatible with the laws
of the Contracting Party taking the measure, the competent court of that Party shall, upon request
of the investor, review the said measure.
(2) If an investor whose investment has been expropriated challenges the amount of compensation
for his assets, the investor and the Contracting Party which adopted the measure of expropriation
shall consult with a view to reaching agreement on the amount of compensation within six
months.
(3) If the parties to the consultations do not reach agreement within the period set out in
subparagraph (2) the competent court of the Contracting Party adopting the measure of
expropriation or an international arbitral tribunal shall, upon the request of the investor, review the
amount of the compensation.”

This treaty was superseded by the China-Finland BIT, dated November 15, 2004, RLA-60.
440

China-Bulgaria BIT, dated June 27, 1989, at Art. 8, RLA-61.

441

China-Bulgaria BIT, dated June 27, 1989, at Art. 4(3), RLA-61:
“If an investors considers the expropriation mentioned in paragraph 1 of this article incompatible
with the laws of the Contracting State taking such expropriation, the competent court of the
Contracting State taking such expropriation shall, upon the request of the investor, review the said
expropriation.”
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442



The China-Belgium Luxembourg BIT of 1984 contains a limited consent
to arbitration limited to quantum as an exceptional dispute resolution
mechanism.442



The China-France BIT of 1984 contains a limited consent to arbitration.443



The China-Australia BIT of 1988 contains a limited consent like the
China-Mongolia BIT.444

China-Belgium/ Luxembourg BIT, dated June 4, 1984, at Art. 10, RLA-62:
“Article 10
1. Any dispute arising from an investment shall be notified in writing by the investor of one
Contracting Party to the other Contracting Party with a detailed memorandum attached.
The dispute shall be, as far as possible, amicably settled under the condition of respect for the laws
and regulations of the Contracting Party accepting such investment.
2. The dispute mentioned in paragraph 1 of this Article above shall be subject to jurisdiction of the
State where the investment is located.
3. As an exception of Paragraph 2 above a dispute which arises from an amount of compensation
for expropriation, nationalization or other similar measures and has not been settled within six
months from date of notification may, as the investor prefers referred for settlement either to:
(1) a judicial body of the Contracting Party accepting the investment, or,
(2) an international arbitration without resort to any other means.”

443

China-France BIT, dated May 31, 1985, at Art. 8(3), RLA-63:
“A dispute arising from disagreement on the amount of compensation payments as provided in
Article 4 (2) can resort to the procedures specified in paragraphs 1 and 2 above.
“In case the dispute cannot be settled satisfactorily by the two parties concerned within one year
from the date on which either related party files a request for settlement, it shall be referred to the
arbitral procedures formulated in the Annex of this Agreement. However, if the investor has
resorted to the procedures mentioned in (b) of paragraph 2 above and the court of justice has made
its final decision within one year from the date on which either related party files a request for
settlement, the provision of this paragraph shall not be applicable.”

444

China-Australia BIT, dated December 4, 1986, at Art. 12, RLA-64:
“Article 12 Settlement of Disputes between one Contracting Party and a National of the other
Contracting Party Relating to Investments
“1 . In the event of a dispute between a Contracting party and a national of the other Contracting
Party relating to an investment or an activity associated with an investment, the parties to the
dispute shall initially seek to resolve the dispute by consultations and negotiations.
“2 . If the dispute has not been settled within three months from the date either party gave notice in
writing to the other concerning the dispute, either party may take the following action:
“(a) in accordance with the law of the Contracting Party which has admitted the investment,
initiate proceedings before its competent judicial or administrative bodies; and
“(b) where the parties agree or where the dispute relates to the amount of compensation payable
under Article VIII, submit the dispute to an Arbitral Tribunal constituted in accordance with
Annex A of this Agreement.”
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220.

Chinese treaty practice until well into the mid-1990s confirms the same intention. Thus,
upon ratification of the ICSID Convention in 1993, China made the following
notification: “January 07, 1993 ‘[P]ursuant to Article 25(4) of the Convention, the
Chinese Government would only consider submitting to the jurisdiction of the
International Centre for Settlement of Investment Disputes over compensation
resulting from expropriation and nationalization.’”445

221.

Mongolia’s reading is consistent with commentary discussing Chinese treaties.
“The scope of the dispute-resolution provisions in the
majority of China’s BITs is restrictive. The provisions
limit the jurisdiction of a tribunal to questions of quantum
only. … The most common wording used in the Chinese
BITs that include the restrictive clause refers to disputes
‘involving the amount of compensation for expropriation’.
The Mongolia BIT (1991) is a good example of such a
clause.”446

222.

In sum, Chinese treaty practice overwhelming confirms Mongolia’s submission and
disproves the contention that such a reading would deprive the treaty of its intended
meaning.
D.

223.

The Tribunal Lacks Jurisdiction Because Claimants Did Not Incur
Investment Risk

Apart from failing to qualify as an “investor”, Claimants have not made a qualifying
investment in Mongolia. The definition of investment in the BIT context includes a
requirement that the investor incur a real investment risk. The transaction engaged in by
Claimants incur a different risk with their transaction, because it propagates Chinese

445

Notification of the People’s Republic of China pursuant to Article 25(4) of the ICSID Convention, dated
January 7, 1993 (emphasis added), RLA-65.

446

Norah Gallagher, Wenhua Shan, Chinese Investment Treaties (Oxford University Press, Oxford: 2009), at 313314, RLA-33 (emphasis added).
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resource foreign policy in Mongolia. The assets in Mongolia therefore are not qualifying
investments.
224.

Recent tribunals in Romak, Pantechniki, Phoenix and Fakes confirmed that meaning of
investment includes that investor must have incurred a certain risk. The Romak tribunal
in particular has stated that
“The Arbitral Tribunal therefore considers that the term
“investments” under the BIT has an inherent meaning
(irrespective of whether the investor resorts to ICSID or
UNCITRAL arbitral proceedings) entailing a contribution
that extends over a certain period of time and that involves
some risk. The Arbitral Tribunal is further comforted in its
analysis by the reasoning adopted by other arbitral tribunals
(see, supra, ¶¶ 198 – 204) which consistently incorporates
contribution, duration and risk as hallmarks of an
‘investment.’ By their nature, asset types enumerated in the
BIT’s non-exhaustive list may exhibit these hallmarks. But
if an asset does not correspond to the inherent definition of
‘investment,’ the fact that it falls within one of the
categories listed in Article 1 does not transform it into an
‘investment.’ In the general formulation of the tribunal in
Azinian, ‘labeling… is no substitute for analysis.’”447
The same logic was confirmed by in Pantechniki,448 Phoenix,449 and in Fakes.450

447

Romak SA v Uzbekistan, PCA Case No AA280; IIC 400 (2009), Award, dated November 26, 2009, at ¶
207, RLA-27 (Mantilla-Serano, Rubins, Molfessis).

448

Pantechniki SA Contractors and Engineers v Albania, Award, ICSID Case No. ARB/07/21; IIC 383
(2009), dated July 28, 2009, at ¶ 46, RLA-28 (Paulsson) (discussing the Romak scenario (and outcome) as follows):
“In the end the best outcome might be a consensus to the effect that the word ‘investment’ has an
inherent common meaning. This would avoid unintended conflicts among treaties. Such an
inconsistency would be striking in the case of BITs which give the investor a choice between
arbitrations under the ICSID Convention and other rules. A special paradox could arise under
treaties which allow UNCITRAL arbitration only until the States-party become members of
ICSID. That would mean that investors’ protection may suddenly narrow as a result of an
uncertain future event. This is not a fanciful hypothesis; the Treaty in this very case envisages
such an abandonment of the UNCITRAL option once the States-party have acceded to the ICSID
Convention.”

449

Phoenix Action Ltd v Czech Republic, Award, ICSID Case No ARB/06/5; IIC 367 (2009), dated April 9,
2009, at ¶ 116, RLA-29 (Stern, Fernandez-Armesto, Bucher) (“At this stage, it is now possible to analyse the
definition of an ‘investment’ given in the BIT. It is the Tribunal’s view that in referring expressly to the necessity to
invest ‘in connection with economic activities’ and to make the investment ‘in accordance with the laws and
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225.

The Romak tribunal further explained the kind of risk that must be incurred for an asset to
constitute an investment:
“An ‘investment risk’ entails a different kind of alea, a
situation in which the investor cannot be sure of a return on
his investment, and may not know the amount he will end
up spending, even if all relevant counterparties discharge
their contractual obligations. Where there is ‘risk’ of this
sort, the investor simply cannot predict the outcome of the
transaction.” 451

226.

Similarly, the tribunal in the recent Globex decision explained, in the context of an
interpretation of the term “investment” in the ICSID Convention that
“the Tribunal is compelled to the conclusion that these are
each individual contracts, of limited duration, for the
purchase and sale of goods, on a commercial basis and
under normal CIF trading terms, and which provide for
delivery, the transfer of title, and final payment, before the
goods are cleared for import into the recipient territory; and
that neither contracts of that kind, nor the moneys expended
by the supplier in financing its part in their performance,
can by any reasonable process of interpretation be
construed to be ‘investments’ for the purposes of the ICSID
Convention.”452

regulations’ of the host State, the BIT does not modify in any way the ICSID notion, but only explicitly expresses
two necessary elements of the test — 4 and 5 — implicit in the rules of interpretation.”).
450

Fakes v Turkey, Award, ICSID Case No ARB/07/20; IIC 439 (2010), dated July 12, 2010, at ¶ 110, RLA30 (Gaillard, van Houtte, Levy) (risk is part of the ordinary meaning of investment even as it applies to the
education of one’s child):
“the present Tribunal considers that the criteria of (i) a contribution, (ii) a certain duration, and (iii)
an element of risk, are both necessary and sufficient to define an investment within the framework
of the ICSID Convention. … These three criteria derive from the ordinary meaning of the word
‘investment,’ be it in the context of a complex international transaction or that of the education of
one’s child: in both instances, one is required to contribute a certain amount of funds or knowhow, one cannot harvest the benefits of such contribution instantaneously, and one runs the risk
that no benefits would be reaped at all, as a project might never be completed or a child might not
be up to his parents’ hopes or expectations.”
451

Romak SA v Uzbekistan, Award, PCA Case No AA280; IIC 400 (2009), dated November 26, 2009, at ¶
230, RLA-27.

452

Global Trading Resource Corp and Globex International, Inc v Ukraine, Award, ICSID Case No
ARB/09/11; IIC 466 (2010), dated November 23, 2010, at ¶ 56, RLA-31 (Berman, Gaillard, Thomas).
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Everything else being equal, the same result holds true for any reasonable process of
interpretation of the term investment in the China-Mongolia BIT: the investor must incur
investment risk for an asset to qualify for protection as an investment.
227.

The risk incurred in this case is not an investment risk, but, in Romak’s terminology, a
further different kind of alea.453 It is a “state policy risk” of the kind implicated when
government officials use state capitalist enterprises to further political, not economic
goals.454

228.

Thus, the Claimants have engaged in the risk of propagating a foreign resource policy of
the Chinese government to extract foreign natural resources from Mongolia455 – despite
knowing that this policy is contrary to Mongolia’s own resource policy.456 Claimants

453

Romak SA v Uzbekistan, Award, PCA Case No AA280; IIC 400 (2009), dated November 26, 2009, at ¶
230, RLA-27.

454

See Ian Bremmer, The End of Free Market Capitalism: Who Wins the War Between States and
Corporations? (2010), at p. 12:
“Certain that command economies are doomed to fail but fearful that truly free markets will spin
beyond their control, authoritarians have invented something new: state capitalism. In this system,
governments use various kinds of state-owned companies to manage the exploitation of resources
that they consider the state’s crown-jewel and to create and maintain a large number of jobs. They
use select privately owned companies to dominate certain economic sectors. They use so-called
sovereign wealth funds to invest their extra cash in ways that maximize the state’s profits. In all
three cases, the state is using markets to create wealth to that can be directed as political officials
see fit. And in all three cases, the ultimate motive is not economic (maximizing growth) but
political (maximizing the state’s power and the leadership’s chances of survival). This is a form
of capitalism but one in which the state acts as the dominant economic player and uses markets
primarily for political gain.”
455

See Supra, at ¶ 99.

456

See 1997 Feasibility Study, at pp. 17-18, 97, C-17:
“One of the major consumers to exploit iron ore of the Tumurtei iron deposit is Darkhan
Metallurgical Plant. This Plant is running out of its raw material resources. It is agreed to get scrap
iron from the Soviet Union starting in 1997. Therefore, supplying raw materials to the Plant has
become one of the important matters.
“Exploring the possibility of mining and exploiting iron deposits in the Darkhan-Selenge region
and preparing raw materials for the Plant above have now become one of the important objectives.
In
implementing this, the possibility for establishing a reduced iron plant relying on the deposit
should be explored. Reduced iron plants process iron ore with Fe content above 63.5% and make
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made misrepresentations to Mongolia that they would run the investment in accordance
with Mongolia’s, not China’s resource policy.457 The risk they incurred in nevertheless
following the resource policy of China thus is a state policy risk – not an investment risk
because it followed political motives against earlier repeated commercial representations.
229.

This interpretation of the term “investment” is supported by the context and object and
purpose of the Mongolia-China BIT. The Mongolia-China BIT refers to “mutual respect
for sovereignty” as a premise of the BIT in the preamble.

“Mutual respect for

sovereignty” has a particular significance in the Chinese-Mongolian BIT because of the
quasi-colonial past between Mongolia and China. China recognized Mongolia as an
independent country only 21 years after the Mongolian People’s Republic was declared
on November 25, 1924 as an independent country. One commentator states
“In an exchange of notes signed on August 14, 1945 a the
conclusion of the Sino-Soviet treaty of friendship and
alliance, the Government of the Republic of China agreed
to recognize the independence of Outer Mongolia within its
‘existing boundaries’, provided that the desire for
independence often expressed by the Outer Mongolian
products with 92% grade content. Therefore, the objective for the Tumurtei deposit is, first of all,
to estimate iron ore resources with Fe content above 60% separately.
“…
“The technological parameters of the reduced iron plant and steel smelting plant were roughly
estimated. The reduced iron plant will produce products with 92% to 95% Fe content. This will be
the raw material for the Darkhan Metallurgical Plant. As projected in this feasibility study, the
reduced iron plant and the steel smelting plant will be fed with domestic plant feed (coke from
Tavantolgoi and coal from Ulaan-Ovoo). If a gas transmission pipeline from the Russian
Federation runs through the territory of our country and a power transmission line is built to the
PRC, it will create a favorable condition to resolve the plant fuel/feed issue positively.”
457

See 1997 Feasibility Study, at pp. 17-18, 97, C-17; compare Plan, at p. 31, C-23:
“The technical and economic feasibility study included several versions of processing ores at the
Tumurtei ore deposit. Demands of foreign and domestic markets will depend on the composition
and structure of the ores. Therefore, according to the mining work plan, the oxide ores to be
exploited during mining will be concentrated and exported directly. In the further, low sulphur and
sulphurous ores will be delivered to the beneficiation plant to be built near the deposits and make
iron concentrates, agglomerates and pellets and send to the metallurgical plant.”
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people was confirmed by plesibicite. When the plesbicite
was held in Outer Mongolia on October 20, 1945, more
than 283,000 Mongols voted 100 per cent in favor of
independence from China. Lei-fa Cheng, Vice-Minister of
Interior of the Republic of China, was personally present in
Ulan Bator as an observer of the plesbicite.
The
independence of the Mongolian People’s Republic was thus
recognized by the government of the Republic of China on
October 6, 1946, and later by the People’s Republic of
China on October 6, 1949.”458
This provision thus is important as a marker of the recognition by China of the rights to
decolonialization and self-determination by the Mongolian people.
230.

It is further noteworthy that after Mongolia’s emergence as an independent state, reports
of renewed colonial ambitions by some factions within the People’s Republic of China
surfaced more than once:
“Immediately after the founding of the PRC, Mongolia and
China established diplomatic relations. During the 1950,
Soviet-Chinese friendship negotiations, Mao Zedong
presumably wanted to renegotiate the 1945 Soviet-KMT
treaty, but had to recognize Mongolian independence as
one- of his concessions for the Treaty of Friendship,
Alliance and Mutual Assistance.
“Even today this old theme is recurrently brought up as
claims on the Mongolian territory are heard among Chinese
leaders. This was the case in 1992 when a so-called secret
document was leaked to the Western press. The SecretaryGeneral of the Chinese Communist Party, Jiang Zemin, had
to denounce the validity of the document and reaffirm
China’s peaceful intentions. In 1993, a similar event took
place, when a newly published Chinese book contained a
map showing Mongolia as a part of China. Although
publicly denied, these manifestations tend to appeal
strongly to Chinese public opinion, lamenting that Mao
Zedong gave away Mongolia to please the Soviet Union.
China’s highly sensitive issue of its lost territories,

458

Lung-chu Chen, W. M. Reisman, Who Owns Taiwan: A Search for International Title, 81 Yale L.J. 599, fn.
245 (1972), RLA-32.
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including Hong Kong, Taiwan and Mongolia, has been an
enduring factor in her international relations, even to the
point where the Chinese leadership appears to bolster its
dwindling legitimacy on not only preserving the unity of
the country, but also making efforts to reclaim what is
perceived as historical possessions. Although expansionist
utterings by Chinese officials may be made as much for
domestic purposes as a function of factional politics, they
inevitably nourish the deeply ingrained Mongolian distrust
of the Chinese and recall the memory of failed
cooperation.459
231.

The use of the phrasing “mutual respect for sovereignty” further has significance in this
case because “China has traditionally regarded expropriation as an inherent aspect of
state sovereignty”.460 Similarly, Xue Hanqin, currently a judge on the International Court
of Justice, and Jin Qian, the Division Chief of the Treaty and Law Department of the
Ministry of Foreign Affairs of China, note that treaties regarding expropriation of nonstate assets and arbitration are on a par with concerns regarding national sovereignty and
as such require approval by the Standing Committee of the National People’s
Congress.461 The use of the phrase “mutual respect for sovereignty” therefore is directly
relevant to the expropriation provisions of the treaty: the treaty parties did not intend for
determinations as to whether an expropriation occurred, or whether it was lawful, to
occur on an international plane but respected the sovereignty of each party to leave this
determination to their respective court systems.

232.

More generally, “mutual respect for sovereignty” further requires that the treaty parties
not interfere with the other treaty party’s “inalienable right to choose its political,

459

Ole Bruun, Ole Odegaard, Mongolia in Transition (1996), at p. 39, R-5.

460

Norah Gallagher & Wenhua Shan, Chinese Investment Treaties (Oxford University Press: 2009), at p. 295,
RLA-33.
461

Xue Hanqin, Jin Qian, International Treaties In the Chinese Domestic Legal System, 8 Chinese Journal of
International Law (2009), at p. 5, RLA-34.
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economic, social and cultural systems”.462 As the UN Friendly Relations Declaration
expressly requires, “States shall conduct their international relations in the economic,
social, cultural, technical and trade fields in accordance with the principles of sovereign
equality and non-intervention”.463 China’s imposition of its resource policy on Mongolia
against Mongolia’s express wishes is not consistent with the principles espoused in the
Friendly Relations Declaration and cannot qualify as an “investment” in light of the
object and purpose of the BIT.
233.

The fact that the transaction was primarily motivated by politics and state policy must
mean that it is not an investment capable of protection under the BIT. It is the more the
case in the context of the China-Mongolia BIT which requires a mutual respect for
sovereignty.464

Interference in the internal affairs regarding the extraction and

exploitation of mineral resources runs radically counter to such a respect. It is thus not a
transaction capable of protection pursuant to the terms of the BIT.
E.

234.

The Claimants’ Approach To Jurisdiction Under The Treaty Commits The
Same Manifest Error Of Law Criticized In The CMS and Sempra
Annulment Decisions

Claimants further ask for a remedy that is expressly displaced by the treaty, asking this
Tribunal in effect to commit a manifest error of law. Claimants ask this tribunal to order
restitution of property.465 Claimants ask this tribunal to order this remedy “in accordance

462

United Nations General Assembly, Declaration on Principles of International Law concerning Friendly
Relations and Co-operation among States in accordance with the Charter of the United Nations, dated October 24,
1970, UN GAOR Res. 2625(XXV)(1970), RLA-35 (“Friendly Relations Declaration”) .
463

Friendly Relations Declaration, RLA-35.

464

See China-Mongolia BIT, at preamble, CLA-1.

465

Memorial, at ¶ 286.
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with customary international law principles”.466 Claimants do not even acknowledge that
the treaty has expressly displaced custom and provides that compensation is the only
remedy available to an investor claiming in international arbitration.
235.

This is exactly the kind of reasoning criticized in the CMS annulment and on the basis of
which the annulment committee concluded that the CMS tribunal had made a manifest
error of law.467 There, as here, the argument went to custom despite the presence of a
clearly applicable clear treaty provision. Per the annulment Committee, this was in error
because custom was “subsidiary to the exclusion based on” the treaty.468 It is in manifest
error, according to the Committee, to rely on custom to the exclusion of applicable treaty
language under these circumstances.469 There, as here, the only conclusion possible is
that this methodology is in manifest error of law.

236.

The CMS committee stated:
“Furthermore Article XI and Article 25 are substantively
different. The first covers measures necessary for the
maintenance of public order or the protection of each
Party’s own essential security interests, without qualifying
such measures. The second subordinates the state of
necessity to four conditions. It requires for instance that the
action taken ‘does not seriously impair an essential interest
of the State or States towards which the obligation exists,
or of the international community as a whole’, a condition
which is foreign to Article XI. In other terms the
requirements under Article XI are not the same as those
under customary international law as codified by Article
25, as the Parties in fact recognized during the hearing

466

Memorial, at ¶ 280.

467

CMS Gas Transmission Company v Argentina, ICSID Case No ARB/01/8; IIC 303 (2007), Decision on
Application for Annulment, dated August 21, 2007, at ¶¶ 130-132, RLA-66.

468

CMS Gas Transmission Company v Argentina, ICSID Case No ARB/01/8; IIC 303 (2007), Decision on
Application for Annulment, dated August 21, 2007, at ¶¶ 130-132, RLA-66.

469

CMS Gas Transmission Company v Argentina, ICSID Case No ARB/01/8; IIC 303 (2007), Decision on
Application for Annulment, dated August 21, 2007, at ¶¶ 130-132, RLA-66.
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before the Committee. On that point, the Tribunal made a
manifest error of law.
“Those two texts having a different operation and content,
it was necessary for the Tribunal to take a position on their
relationship and to decide whether they were both
applicable in the present case. The Tribunal did not enter
into such an analysis, simply assuming that Article XI and
Article 25 are on the same footing.
“In doing so the Tribunal made another error of law. One
could wonder whether state of necessity in customary
international law goes to the issue of wrongfulness or that
of responsibility. But in any case, the excuse based on
customary international law could only be subsidiary to the
exclusion based on Article XI.”470
237.

The annulment committee in the recent Sempra decision went further. It annulled the
Sempra award for the same vice: the application of a customary international law rule in
the absence of analysis of the treaty language governing the dispute.471

In sum,

Claimants ask this Tribunal to commit an error that would open it up to a set aside of an
award at the seat of the arbitration.
F.
238.

The Tribunal Lacks Jurisdiction Because Claimants Have Already Availed
Themselves Of The Mongolian Courts To Resolve This Dispute

Even if Claimants’ construction of the treaty were correct, and for the reasons outlined
above it manifestly is not, Claimants would be precluded to claim against the lawfulness
of the underlying expropriation before this tribunal because the same dispute had already
been submitted to the Mongolian courts.472

470

CMS Gas Transmission Company v Argentina, ICSID Case No ARB/01/8; IIC 303 (2007), Decision on
Application for Annulment, dated August 21, 2007, at ¶¶ 130-132, RLA-66.

471

Sempra Energy International v Argentina, ICSID Case No ARB/02/16; IIC 438 (2010), Decision on
Argentina’s Application for Annulment of the Award, dated June 29, 2010, at ¶¶ 188-219, RLA-67.

472

BIT, at Art. 8(3), CLA-1.
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239.

The dispute regarding the lawfulness of the expropriation of the 939A License had
already been submitted to the Mongolian courts. Claimants mince no words that “[t]he
dispute concerns the taking by Mongolia, in breach of Article 4(1) of the Treaty, of a
mining licence over the deposit of iron ore at Tumurtei in Khuder soum (district) of
Selenge aimag (province)3 in Mongolia (the 939A Licence)”.473

The Claimants

challenged the revocation of the 939A license in Mongolian courts using the same
arguments raised here.474 The revocation of the 939A license in these proceedings,
according to Claimants, must be wrongful as a matter of Mongolian law in order to
constitute an unlawful expropriation because if the challenged actions by Mongolia are in
keeping with Mongolian law, there is no expropriation but only Mongolia’s exercise of
its police powers to rectify fraud, embezzlement and other wrongdoing.
240.

Tumurtei Khuder has submitted before the Mongolian authorities that this exactly is the
case – i.e., it has argued and lost the argument that the underlying revocation of the
license was not in keeping with Mongolian law.475 Tumurtei Khuder’s claim has been
denied in the Mongolian courts.476 The underlying dispute regarding the lawfulness of
the revocation of the 939A license as a matter of Mongolian law that Claimants now
resubmit to arbitration therefore has already been decided by the Mongolian courts.

241.

It is irrelevant that the claimant in the Mongolian court action was Tumurtei Khuder and
not Claimants themselves.

Claimants’ own theory is that they “hold an indirect

investment in the form of the 939A Licence, which granted Tumurtei Khuder the right to
473

Memorial, at ¶ 3.

474

See Supra, at fn. 286.

475

See Supra, at fn. 286.

476

See Supra, at fn. 286.
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exploit the Tumurtei mine. The Treaty expressly provides for the protection of indirect
investments consisting of an ‘interest in the property’ of companies. Through their
majority shareholding in Tumurtei Khuder, the Claimants have such an interest in the
939A Licence”.477 Claimants not having a direct interest in the license would not have
standing to request its restitution in the Mongolian courts, only Tumurtei Khuder would.
Claimants therefore elected to press their claims with regard to the 939A license through
Tumurtei Khuder in order to elect an otherwise unavailable remedy.
242.

In fact, Tumurtei Khuder or Claimants could not currently claim for compensation for
expropriation with regard to the revocation of the 939A license because it is res judicata
that the license was revoked properly and that this revocation does not give rise to any
rights to a remedies. Claimants therefore must be held to their own election of fora and
cannot get a second bite at the apple.

243.

This result is consistent with recent decisions in Pantechniki:
“This is a matter of capital importance. It is common
ground that the relevant test is the one expressed by the
America-Venezuela Mixed Commission in the Woodruff
case (1903): whether or not ‘the fundamental basis of a
claim’ sought to be brought before the international forum
is autonomous of claims to be heard elsewhere. This test
was revitalised by the ICSID Vivendi annulment decision in
2002. It has been confirmed and applied in many
subsequent cases. The key is to assess whether the same
dispute has been submitted to both national and
international fora. The Claimant refers to many precedents
but has not distilled significant principles from them. It is
reduced to the mere assertion that claims based on Treaty
provisions are inherently different from those it pursued as
a contractor. This is argument by labelling — not by
analysis. Albania on the other hand has sought to synthesise
the precedents to the effect that claims have the same

477

Memorial, at ¶ 56.
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‘essential basis’ if they have the same factual predicates
and request the same relief; it is not permissible merely to
reformulate local contractual claims.”478
244.

In any event, this result also would lie as a matter of collateral estoppel even if not as res
judicata in RSM v. Grenada.
“The disputing parties do not differ as to the requirements
for the application of the doctrine of collateral estoppel.
They agree that a finding concerning a right, question or
fact may not be re-litigated (and, thus, is binding on a
subsequent tribunal), if, in a prior proceeding: (a) it was
distinctly put in issue; (b) the court or tribunal actually
decided it; and (c) the resolution of the question was
necessary to resolving the claims before that court or
tribunal.
“It is also not disputed that the doctrine of collateral
estoppel is now well established as a general principle of
law applicable in the international courts and tribunals such
as this one.”479

245.

Claimants of course remain free to bring other disputes other than for the purported
expropriation of the 939A license under the treaty. Claimants could submit such a
dispute by means of a notice required under the treaty.480 This could lead to an amicable
resolution of the remaining claims, or in the alternative Claimants would be free to
commence an action in Mongolian courts. Claimants failure to do so until now does not
mean that any such claims could simply be made part, or form the basis of this
arbitration.481

478

Pantechniki SA Contractors and Engineers v Albania, Award, ICSID Case No. ARB/07/21; IIC 383
(2009), dated July 28, 2009, at ¶ 61, RLA-28.

479

RSM Production Corp and ors v Grenada, Award, ICSID Case No ARB/10/6; IIC 467 (2010), dated
December 7, 2010, at ¶¶ 7.1.1-7.1.2, RLA-68.

480

China-Mongolia BIT, at Art. 8(1), CLA-1.

481

Burlington Resources Inc v Ecuador, ICSID Case No ARB/08/5; IIC 436 (2010), Decision on Jurisdiction,
dated June 2, 2010, at ¶ 312, RLA-69 (Kaufmann-Kohler , Orrego Vicuña, Stern); Murphy Exploration and
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IV.

CLAIMANTS’ CLAIMS ARE INADMISSIBLE

246.

Even if the claims asserted by Claimants satisfied the jurisdictional requirements of the
BIT, and Mongolia has shown they do not, the Tribunal must refuse to hear the claims
because they are inadmissible. As laid out in the fact section, Claimants’ investment
vehicle obtained the license that is the subject of the current proceedings through
embezzlement and fraud. Even if the BIT would permit such claims to be brought, the
Tribunal should refrain from examining the merits of such a claim because the claim
cannot be advanced by Claimants in good faith.

247.

In this case, Claimants do not come to the Tribunal with clean hands but have created the
very situation of which they complain. Specifically, Claimants provided BLT with the
funds in order facilitate the embezzlement of the 939A license. In this case, Claimants
made materially false representations about their intentions in mining the deposit and
providing feedstock for Darkhan. In this case, Claimants followed a Chinese policy to
extract as much raw material from its neighbors as possible. In this case, Claimants
would seek to recover damages on the premise of assets they wrongfully acquired. This
is inconsistent with the principle that ex iniuria non oritur ius.482

248.

The claims are further inadmissible because Claimants’ actions in Mongolia illegally
interfered with Mongolia’s internal affairs. As the International Court of Justice noted in
the Nicaragua decision, a state is entitled to act freely with regard to certain matters as
“by the principle of State sovereignty”.483 The Court identified “choice of a political,

Production Company International v Ecuador, Award on Jurisdiction, ICSID Case No ARB/08/4; IIC 468 (2010),
dated December 15, 2010, at ¶ 157, RLA-70 (Oreamuno, Grigera Naón, Vinuesa).
482

Bin Cheng, General Principles of Law (Cambridge University Press: 1953), at p.187, RLA-71.

483

Case Concerning Military and Paramilitary Activates in and Against Nicaragua (Nicaragua v. US), Merits,
Judgment, 1986 ICJ Rep. 14, at ¶ 205, RLA-72.
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economic, social and cultural system, and the formulation of foreign policy” as within the
reserved domain of each state on the basis of this principle.484 Mongolia’s express choice
to develop heavy metallurgical industry in Darkhan using the iron ore at Tumurtei iron
ore deposit in order to take significant steps towards self-sufficiency following a long
quasi-colonial past is part of a such systemic choice.
249.

States may not interfere within the internal affairs of others by force or fraud. The
Nicaragua decision classically states the prohibition against forcible intervention.485
The principle of good faith prohibits states from achieving through fraud what they are
not permitted to do by force. The use of economic power in a fraudulent manner in order
to deprive a neighboring state of the benefit of its choice of economic system thus is
similarly unlawful.

250.

The Claimants acted in furtherance of a Chinese central policy to acquire and extract
natural resources from neighboring countries. As concerned the Tumurtei deposit, this
directive is diametrically opposed to the economic choice of Mongolia to use its iron first
and foremost as a the start up material for the development of domestic industry as part of
its policy of self-sufficiency. The Claimants at all times represented to the Mongolian
government that the use of the iron ore by its investment vehicles would be consistent
with Mongolian policies – despite its contrary intentions. This therefore is a situation in
which China has impermissible interfered in Mongolia’s internal affairs by means of an
economic fraud in order to satisfy its own mercantilist goals. Claimants therefore cannot

484

Case Concerning Military and Paramilitary Activates in and Against Nicaragua (Nicaragua v. US), Merits,
Judgment, 1986 ICJ Rep. 14, at ¶ 205, RLA-72.

485

Case Concerning Military and Paramilitary Activates in and Against Nicaragua (Nicaragua v. US), Merits,
Judgment, 1986 ICJ Rep. 14, at ¶¶ 205-206, RLA-72.

-114-

Case 1:17-cv-07436-ER Document 11-2 Filed 12/04/17 Page 121 of 139

be heard in this arbitration to present a claim that Mongolia’s response to this fraud
constituted an unlawful expropriation. Such a claim is inadmissible by Claimants’ prior
political bad acts.
V.

MONGOLIA DID NOT VIOLATE ARTICLE 4(2) OF THE BIT

251.

Mongolia’s actions do not meet any of the elements of liability in Article 4(2) of the BIT.
Article 4(2) of the BIT states as follows:
“The compensation mentioned in Paragraph 1 of this
Article shall be equivalent to the value of the expropriated
investments at the time when expropriation is proclaimed,
be convertible and freely transferable. The compensation
shall be paid without unreasonable delay.”486

252.

The ordinary meaning of Article 4(2) evidences that this provision governs the amount of
compensation for expropriation. It provides the metric for the valuation of the loss –
“equivalent to the value of the expropriated investment”.487 It provides for the time at
which the investment must be valued – “at the time when expropriation is proclaimed”.488
It provides for manner in which payment must be made – “be convertible and freely
transferable.

The compensation shall be paid without unreasonable delay”.489

The

ordinary meaning of Article 4(2) requires that an expropriation have been “proclaimed”
for compensation to be due. 490
253.

In this case, there was no proclamation of an expropriation.

Proclamation of an

expropriation is the act of state, according to its own laws, that would pronounce an
486

China-Mongolia BIT, at Art. 4(2), CLA-1.

487

China-Mongolia BIT, at Art. 4(2), CLA-1.

488

China-Mongolia BIT, at Art. 4(2), CLA-1.

489

China-Mongolia BIT, at Art. 4(2), CLA-1.

490

China-Mongolia BIT, at Art. 4(2), CLA-1.
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expropriation to have occurred. Both Mongolia and China have such laws. In the case of
Mongolia, the law in question is the “Law on State and Local Properties”. A recent
commentary on Chinese law states that “[t]he Law of Legislation provides that the
expropriation of non-state-owned properties must be laid down in the form of ‘Law’
(Falu), which means it must be formulated by the National People’s Congress or its
Standing Committee”.491 The treaty’s renvoi to host state law in Article 8(7) requires
their application as the yardstick of whether an expropriation has been proclaimed.492
There was no proclamation of expropriation – nor did Claimants assert to have been one.
Article 4(2) therefore does not apply.
254.

In any event, the ordinary meaning of Article 4(2) requires that there be an “expropriated
investment”.493 An investment is an “asset invested by investors of one Contracting State
in accordance with the laws and regulations of the other Contracting state in the territory
of the Latter”.494 Claimants do not have an “expropriated investment” because neither
they nor their Mongolian investment vehicle owned or invested the 939A license.495 In
fact, the finding of the Mongolian courts which Claimants challenge have affirmatively
found that Claimants’ Mongolian investment vehicle did not have proper title to the 939A
license.496 There is thus no “investment” that could have been expropriated, just an
“asset” that Claimants incorrectly assert to have belonged to their Mongolian investment
vehicle.

491

Norah Gallagher & Wenhua Shan, Chinese Investment Treaties (Oxford University Press: 2009), at p. 295,
RLA-33.
492

China-Mongolia BIT, at Art. 8(7), CLA-1.

493

China-Mongolia BIT, at Art. 4(2), CLA-1.

494

China-Mongolia BIT, at Art. 1,CLA-1.

495

See Supra, at ¶¶ 164-68.

496

See Supra, at fn. 286.
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255.

The context of Article 4(2) makes clear that this dispute does not fall within the scope of
Article 4(2). The immediate context of Article 4(2) is Article 4(1).497 Article 4(1) sets
out requirements for taking of investments made by the investor, i.e., of assets as to
which the investor claims that it has an ownership interest.498 Any dispute regarding
whether an investor has a proper ownership interest in an asset therefore, if at all, would
have to fall within the scope of Article 4(1), not Article 4(2).

256.

In fact, as discussed in the context of Article 4(1), the broader context of the treaty means
that findings that an investment was not invested in accordance with law cannot be
expropriations for purposes of Article 4(1). The determination whether something is an
asset invested in accordance with law is a threshold requirement for the protections of the
BIT to apply. To the extent that a determination has been made that an asset was not
invested in accordance with law, that asset could not be expropriated because it is not an
investment. Put differently, findings that an asset was unlawfully invested falls in the
scope of Article 1 of the BIT, not Article 4.

257.

In fact, Claimants fail to raise any claim that Mongolia violated Article 4(2) of the BIT.
This is telling because it again underscores that there is no dispute “involving” Article
4(2) before the Tribunal, at all. Even if the Tribunal had jurisdiction over the current
dispute, Claimants have not asked the Tribunal to make a finding of liability with regard
to the one treaty provision that has any kind of connection to the dispute resolution
provision. The claims therefore fail also on the merits.

VI.

IN ANY EVENT, MONGOLIA DID NOT VIOLATE ARTICLE 4(1) OF THE BIT

497

China-Mongolia BIT, at Art. 4(1), CLA-1.

498

China-Mongolia BIT, at Art. 4(1), CLA-1.
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258.

Mongolia’s actions do not meet any of the elements of liability in Article 4(1) of the BIT.
Article 4(1) of the BIT states as follows:
“Investments made by investors of one Contracting State
shall not be nationalized, expropriated or subjected to
measures having effect equivalent to nationalization or
expropriation (hereinafter referred to as ‘expropriation’) in
the territory of the other Contracting State, except for the
need of social and public interest. The expropriation shall
be carried out on a non-discriminatory basis in accordance
with legal procedures and against compensation.”499

259.

Article 4(1), according to its plain meaning, has several elements that must be met for
there to be liability. There must be an investment. The investment must have been made
by investors of one Contracting State. There must have been a measure. This measure
must have had an effect equivalent to nationalization or expropriation.

260.

Alternatively, there must have been a measure equivalent to nationalization or
expropriation. This measure must not have been for the need of social or public interest,
carried out on a non-discriminatory basis, in accordance with legal procedures and
against compensation.
A.

261.

Claimants’ Claim For Breach Of Article 4(1) Fails On The Merits Because
The Claim Concerns A Valid Exercise Of Mongolia’s Police Powers

As recently as 2010, tribunals have recognized that an action depriving investors of
interests in property can be “a valid exercise of the State's police powers and, as a result,
does not constitute an expropriation”.500 The same principle was similarly confirmed for

499

BIT, at Art. 4(1), CLA-1.

500

Chemtura Corporation v Canada, IIC 451 (2010), Award, dated August 2, 2010, at ¶ 266, RLA-73
(Kaufmann-Kohler, Brower, Crawford).
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example in Saluka501 and Methanex.502 The Tecmed tribunal succinctly put the same
conclusion as follows:
“The principle that the State's exercise of its sovereign
powers within the framework of its police power may cause
economic damage to those subject to its powers as
administrator without entitling them to any compensation
whatsoever is undisputable”.503
262.

Mongolia’s police powers naturally include the enforcement of its anti-corruption
legislation. As a recent OECD report states
“The origin of the right to regulate in international
investment law lies in the customary international law
concept of “police powers”. Police powers has been
defined as
“The power of a state to place restraints on personal
freedom and property rights of persons for the protection of
the public safety, health, and morals, or the promotion of
the public convenience and general prosperity. … The
police power is the exercise of the sovereign right of a
government to promote order, safety, security, health,
morals and general welfare within the constitutional limits
and is an essential attribute of government.”504
Measures to combat embezzlement fall squarely within this definition as they are entirely
premised upon public safety, security, morals and general welfare as is generally
recognized around the world in international anti-corruption treaties.

501

Saluka Investments BV v Czech Republic, PCA; IIC 210 (2006), Partial Award, dated March 17, 2006, at ¶
262, RLA-74 (Watts, Fortier, Behrens).
502

See Methanex Corporation v. U.S., Award, dated August 3, 2005, at ¶ 410, RLA-75 (Veeder, Rowley,
Reisman).

503

Technicas Medioambientales Tecmed S.A. v. United Mexican States, ICSID Case No. ARB(AF)/00/2, 29
May 2003, ¶ 119, RLA-76; see also Too v. Greater Modesto Insurance Associates, 23 Iran U.S. Cl. Trib. Rep. 378,
para. 26 (1989), RLA-77; S.D. Myers, Inc. v. Canada, 40 ILM 1408, para. 281 (2001), RLA-78, Lauder v. Czech
Republic, Final Award, 3 September 2002, ¶ 198, RLA-79.
504

Howard Mann, International Investment Agreements, Business and Human Rights: Key Issues, OECD
Paper, dated February 2008, at p. 14, RLA-80.
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263.

The revocation of the 939A license was premised upon a finding of theft, embezzlement
and fraud by Natsegdorj, Bayartsog and Tuya, who Claimants now admit to have
bankrolled.505 When the revocation was challenged in court by Claimants’ investment
vehicle, it further was confirmed in every court in which the underlying action was
challenged. Claimants have not even asserted that these court determinations violated
any of their procedural rights, let alone a denial of justice. Mongolia’s actions therefore
fell entirely within the legitimate exercise of Mongolia’s police powers.

As such, any

claim for compensation on the basis of an expropriation must of necessity fail.
B.

264.

Claimants’ Claim For Breach Of Article 4(1) Fails On The Merits Because
The Mongolian Court Decisions Confirming The Revocation Of The 939A
License Are Not A “Measure” Expropriating Their Purported Investment

Claimants’ investment vehicle challenged the revocation of the 939A license
unsuccessfully in Mongolian courts. In order to succeed, therefore, the Mongolian court
decisions must be a qualifying “measure” for purposes of the expropriation provision. As
discussed below, because Claimants do not allege any procedural failure by the
Mongolian courts, and certainly none that would constitute an international legal wrong,
the court decisions cannot constitute an international legal wrong.

265.

Claimants cannot make out a claim for expropriation because their claim must upset
findings of fact and conclusions of Mongolian law made by the Mongolian judiciary.
Claimants argue in critical part that “the grounds put forward by Mongolia to revoke the
939A License had no basis in fact or as a matter of Mongolian Law”.506 One example of

505

See Supra, at ¶¶ 138 – 39.

506

Memorial, at ¶ 256.
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a fact that Claimants challenge is that “DMP had not been granted any valid mining right
over the Tumurtei deposit under Resolution 160”.507
266.

This fact, as well as other facts challenged by Claimants as untrue, were the basis for
Mongolian court decisions confirming the revocation of the license. Further, the legal
basis in Mongolian law for the revocation of the license was also confirmed by the
Mongolian courts. Claimants do not address in their legal argument why the Tribunal
would be entitled to sit in appeal over the Mongolian courts even on issues such as
credibility of evidence and witnesses.

267.

Even had Claimants submitted on the Mongolian court decisions, it is settled law that
international tribunals cannot make appellate determinations of municipal law, but must
establish whether the court proceedings resulted in a violation of international law. The
tribunal in Azinian held that
“The possibility of holding a State internationally liable for
judicial decisions does not, however, entitle a claimant to
seek international review of the national court decisions as
though the international jurisdiction seised has plenary
appellate jurisdiction. This is not true generally, and it is
not true for NAFTA. What must be shown is that the court
decision itself constitutes a violation of the treaty. Even if
the Claimants were to convince this Arbitral Tribunal that
the Mexican courts were wrong with respect to the
invalidity of the Concession Contract, this would not per se
be conclusive as to a violation of NAFTA.”508

507

Memorial, at ¶ 256 (a).

508

Azinian and ors v Mexico, ICSID Case No ARB (AF)/97/2; Award on Jurisdiction and Merits, dated
October 18, 1999, IIC 22 (1999), at ¶ 99, RLA-1.
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The principal manner in which a court may violate an international obligation would be
through a denial of justice.509 Even if a denial of justice were established, it would fall
under the protections for full protection and security or unfair and inequitable
treatment,510 not expropriation as defined in Article 4(1) of the BIT.
268.

The same result was confirmed recently by the Rumeli decision: a host judicial decision
can only be reviewed for violations of international law.511 A finding of international
wrongfulness requires a determination that the application of host state law (which cannot
be challenged internationally per the same line of cases) was inconsistent with the
international legal obligations of the host state.

269.

An international tribunal such as this one therefore does not sit as an appeal body of local
law determinations, let alone of factual determinations made by the local courts. But
Claimants’ claims require the Tribunal exactly to review the factual findings made by the
Mongolian courts that Claimants’ investment vehicle did not have title or right to the
license, and that Claimants fraud and other wrongdoing was systematic and continuous.
Claimants seek an impermissible appeal to findings of fact and conclusions of law that
cannot lie in this case. Rather, this tribunal must establish whether on the facts as they
were found in the Mongolian judicial determinations, a violation of Article 4(1) can lie.

509

Azinian and ors v Mexico, ICSID Case No ARB (AF)/97/2; Award on Jurisdiction and Merits, dated
October 18, 1999, IIC 22 (1999), at ¶ 99, RLA-1; see also Mondev International Ltd v United States, ICSID Case
No ARB(AF)/99/2, Award, dated October 11, 2002, IIC 173 (2002), at ¶¶ 126-127, RLA-81; Waste Management
Inc v Mexico, ICSID Case No ARB(AF)/00/3, Award, dated April 30, 2004, IIC 270 (2004), at ¶¶ 129-130, RLA17.
510

See, e.g., Rudolf Dolzer & Christoph Schreuer, Principles of International Investment Law (Oxford
University Press: 2008), at p. 162, RLA-82 (noting that access to justice, fair procedure and denial of justice “are
still covered, at least in part, by the requirement of ‘full protection and security’ and by the rule on fair and
equitable treatment” even in the absence of a denial of justice provision in a treaty).
511

Rumeli Telekom AS and Telsim Mobil Telekomikasyon Hizmetleri AS v Kazakhstan, ICSID Case No
ARB/05/16; IIC 344 (2008), Award, dated July 21, 2008, RLA-83.
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C.

270.

Claimants’ Claim For Breach Of Article 4(1) Fails On The Merits Because
There Was No Qualifying Investment That Could Have Been Expropriated
By Mongolia

Given the factual findings of the Mongolian courts, there can be no violation of Article
4(1) the license was not invested by an investor.

Article 4(1) applies only to

“investments made by investors of one Contracting State”.512 Article 1(1) defines as
investments only those assets that are invested by the investor.513 As the Chemtura
tribunal (Kaufmann-Kohler, Brower, Crawford) explained, one step in any expropriation
analysis must be to establish “whether there is an investment capable of being
expropriated”.514 It follows that an asset to which an investor may have some possessory
or control right but that nevertheless is not “invested” or “owned” by the investor cannot
be expropriated.
271.

Even Claimants’ case law support confirms that this must be the case because any kind of
expropriation must be “depriving the owner” of property rights.515 The issue in dispute in
this case is only whether Claimants’ investment vehicle ever actually owned the
underlying asset.

This issue logically cannot amount to an expropriation because

Mongolia cannot expropriate that which was never the property of the investor in the first
place.
272.

The context of Article 4(1) shows that determinations whether an asset was invested by
an investor in accordance with law is beyond the scope of Article 4(1). This limitation of

512

China-Mongolia BIT, at Art. 4(1), CLA-1.

513

China-Mongolia BIT, at Art. 1(1), CLA-1 (“the term ‘investments’ means every kind of asset invested by
investors of Contracting State in the territory of the Latter”) (emphasis added).
514

Chemtura Corporation v Canada, Ad hoc—UNCITRAL Arbitration Rules; IIC 451 (2010), Award, dated
August 2, 2010, at ¶ 242, RLA-73.

515

Memorial, at ¶ 95 (citing Metalclad Corporation v The United Mexican States (ICSID Case No
ARB(AF)/97/1) Award, 30 August 2000 (Metalclad v Mexico), CLA-55, at para 103) (emphasis in original).
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the scope of Article 4 is consistent with the object and purpose of the BIT to respect the
mutual sovereignty of the treaty parties. The decisions cited by Claimants do not support
that an expropriation – let alone an unlawful one – took place. The decisions on which
Claimants rely require that the investor be deprived permanently of the property with
regard to which it is claiming. The decisions on which Claimants rely further require that
the measures taken are inconsistent with the reasonable investment-backed expectations
of the investor.
D.
273.

Claimants’ Claim For Breach Of Article 4(1) Fails On The Merits Because
The Revocation Of The 939A License Was Consistent With Mongolian Law

Claimants’ claims fail in any event because Mongolia was entitled to revoke the 939A
License on the grounds stated in the revocation decision. As the tribunal in Impregilo v.
Argentina summarized:
“The Arbitral Tribunal accepts that the Argentine
administration may have set up as a political goal to
transfer water and sewerage services to public entities.
However, this does not necessarily lead to the conclusion
that the termination of the Concession Contract with
AGBA was an act of expropriation. The Tribunal refers in
this connection to the case of AES Summit Generation
Limited and AES-Tisza Erömü Kft v. Hungary in which the
tribunal stated:
“‘10.3.23 However, the fact that an issue becomes a
political matter, - - - does not mean that the existence of a
rational policy is erased.’
“What is decisive is whether the reasons given for the
termination constituted a legally valid ground for
termination according to the provisions of the Concession
Contract.”516

516

Impregilo S.p.A. v. Argentine Republic, Award, ICSID Case No. ARB/07/17, dated June 21, 2011, at
¶¶ 277-278, RLA-37.
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274.

In addition to the issues of theft, embezzlement and fraud, the Mongolian Department of
Geology and Mining also revoked the 939A license on the basis of “serious and/or
repeated violations of the license conditions”.517

It is apparent on the face of the

resolution revoking the license and on the basis of underlying correspondence that the
violations cumulatively were the basis for the revocation of the license, i.e., “repeated”.
Serious and repeated violations of the license conditions are a valid reason for the
revocation of a license under Mongolia’s “Law on Licensing”, which states that “the
licensing institution will invalidate the license in the following cases: … terms and
requirements of the license are constantly violated”.518
275.

517

The working group determined that the following violations had occurred:


Claimants’ investment vehicle did not lawfully obtain the 939A license.519



Claimants investment vehicle illicitly relied upon detailed exploration
work done by Darkhan from 1990-1994.520



Claimants’ investment vehicle did not timely develop the mining license
area and failed to implement an environmental impact assessment for the
Tumurtei license area.521



Claimants’ investment vehicle illicitly exported iron ore to China despite
having made prior representations that iron ore would be processed in
Mongolia.522



Claimants’ investment vehicle did not receive necessary permits for
blasting.523

Resolution No. 902 of the DGMC, dated September 8, 2006, C-123.

518

Mongolian Law on Licensing, at Art. 14.1.4, available at http://investmongolia.blogspot.com/2007/05/lawon-licensing.html RLA-4.

519

Letter from the Ministry of Industry and Trade to the DGMC, dated August 30, 2006, at pp. 1-2, C-122.

520

Letter from the Ministry of Industry and Trade to the DGMC, dated August 30, 2006, at p. 2, C-122.

521

Letter from the Ministry of Industry and Trade to the DGMC, dated August 30, 2006, at p. 2, C-122.

522

Letter from the Ministry of Industry and Trade to the DGMC, dated August 30, 2006, at p. 2, C-122.

523

Letter from the Ministry of Industry and Trade to the DGMC, dated August 30, 2006, at p. 2, C-122.
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276.

In essence, the factual findings made by the working group were that Claimants’
investment vehicle fraudulently obtained the 939A license and that Claimants then did
not develop the mine in accordance to either the schedule or the economic projections
made in their submissions to the Mongolian government.524 These violations are a valid
basis to revoke a license as a matter of Mongolian law:

277.



Both the 1997 and 2006 Minerals Laws state that a license must be
revoked to the extent another pre-existing title to the license exists.525 The
Mongolian authorities found just that.526



Both the 1997 and 2006 Minerals Laws require that the license be
exploited and cannot be left unexploited.527 The Mongolian authorities
found that Claimants’ investment vehicle failed even to take basic steps to
comply with the schedule it itself had set in its feasibility study such as
submitting an environmental impact assessment.528



Mongolian mining law requires that a license is revoked if the licensee
makes repeated incorrect reports to the government.529 In this case,
Claimants’ investment vehicle made significant promises as to how the
iron ore would be processed in Mongolia and promised to build an iron
processing plant. Claimants failed to do so.530

Mongolia’s actions in revoking the license were clearly supported by Mongolian law.
Claimants’ fraudulent procurement of a mining license followed by years of inaction
followed by an actual exploitation of the mine diametrically contrary to a previously
disclosed developmental reasonably should lead to the revocation of the license.

Any

other result would have the absurd result that predatory miners can claim for

524

Letter from the Ministry of Industry and Trade to the DGMC, dated August 30, 2006, at pp. 1-2, C-122.

525

1997 Minerals Law, at Arts. 10.3, 47.2.1, RLA-84; 2006 Minerals Law, at Art. 7.4, RLA-85.

526

Letter from the Ministry of Industry and Trade to the DGMC, dated August 30, 2006, at pp. 1-2, C-122.

527

See, e.g., 2006 Minerals Law, at Arts. 35.4-35.5, RLA-85.

528

Letter from the Ministry of Industry and Trade to the DGMC, dated August 30, 2006, at pp. 1-2, C-122.

529

See, e.g., 1997 Minerals Law, at Art. 39, RLA-84.

530

See Supra, at ¶¶ 73 – 86.
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expropriation of their assets once their abuses have been discovered and stopped. This
cannot be the basis of an expropriation determination under Mongolian or indeed
international law.
278.

This leaves Claimants’ assertion that the revocation was improper because their
investment vehicle was not adequately warned and not given adequate time to remediate
the underlying violations of law.

As to the findings by Mongolia that Claimants’

investment vehicle obtained the 939A license by means of fraud, Claimants had ample
notice that Mongolia proceeded with a criminal investigation in July 2006 with the result
of indicting Natsegdorj and Bayartsog.531 As to the illegal export of iron ore to China,
Claimants themselves taunted Darkhan with deliveries of iron ore that could not be
processed by the plant without Claimants’ construction of the promised iron separator
facility in July 2006.532 Claimants thus were well aware of the issues that led to the
revocation of the 939A license well in advance but acted only so as to aggravate the
situation. This thus not a case in which there was any hope of a reasonable cure by the
investor.
E.

279.

Claimants’ Claim For Breach Of Article 4(1) Fails On The Merits Because
Claimants Were Not Deprived Of Their Purported Investments Permanently
Or In Their Entirety

Claimants’ investment vehicle was not permanently deprived of property. The actions
taken by the Mongolian government did not deprive Claimants of their shareholdings in
their investment vehicle or their investment vehicles of any assets which they owned.

531

Bayartsog, at ¶¶ 129-130.

532

Claimants’ Memorial, at ¶ 178.
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280.

To begin with, Claimants have not alleged to have been deprived of their shareholdings
in Tumurtei Khuder.

Mongolia therefore did not expropriate Claimants’ ownership

interest in these shareholdings.
281.

Further, Article 4(1) refers to “investments made by investors of Contracting State shall
not be nationalized, expropriated or subjected to measures having effect equivalent to
nationalization or expropriation”.533 The provision does not apply to measures having the
effect of partial taking.534 As the tribunal in Grand River noted, this meant that the
entirety of the investment has to have been expropriated:
“The starting point must be the language of Article
1110(1), providing that “[n]o Party may directly or
indirectly nationalize or expropriate an investment of an
investor of another Party in its territory,” unless certain
conditions are met (emphasis added). The text speaks of
“an investment,” not “an investment or some portion
thereof.” The most natural reading of the language is that
any act of expropriation will affect the totality of an
investment. This is in harmony with the conception of
expropriation
applied
in
numerous
cases—that
expropriation involves the deprivation or impairment of all,
or a very significant proportion of, an investor’s
interests.”535

282.

The bulk of the purported investments made by Claimants, namely Tumurtei Khuder’s
equipment, has not been taken at all.

Rather, Claimants continue to use the very

equipment they claim to have lost in this arbitration at other, neighboring deposits. There
is thus no relevant deprivation of an investment of a sufficient level to constitute an
expropriation.

533

China-Mongolia BIT, at Art. 4(1), CLA-1.

534

China-Mongolia BIT, at Art. 4(1), CLA-1.

535

Grand River Enterprises Six Nations Ltd and ors v. United States of America, ICSID Case No. ARB/10/5;
IIC 481 (2011), Award, dated January 12, 2011, at ¶ 147, RLA-86.
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VII.

BECAUSE OF CLAIMANTS’ OWN WRONGFUL CONDUCT, MONGOLIA IS
NOT PRECLUDED FROM REVOKING THE 939A LICENSE

283.

Claimants cannot benefit from any kind of preclusion or estoppel in this case.

An

investor cannot plead estoppel against the government absent express authorization in the
treaty. Further, even if the investor could invoke estoppel, Claimants did not rely in good
faith on a representation made by the government given their own turpitude in procuring
the 939 A license.
284.

First, an investor cannot plead an estoppel against the state absent an express provision in
the instrument of consent permitting it to do so. The investor does not deal with the state
as an equal, as his home state would as a matter of international law. Rather, the investor
deals with the state as regulator. There is therefore a fundamentally different quality to a
state act vis-à-vis another state and vis-à-vis a private individual within the regulatory
sphere of the host state.

285.

Advanced legal systems have long recognized that private parties cannot claim an
estoppel against the state when dealing with the state in a regulatory capacity. The
United States Supreme Court expressly adopted this position in Federal Crop Insurance
Corporation v. Merrill.536 In that case, government officials erroneously assured farmers
that there crop was covered by crop insurance they had obtained from the Federal Crop
Insurance Corporation.537 The Supreme Court rejected that the farmers could estop the
government from denying coverage, reasoning that “men must turn square corners when
they deal with the government”.538 The court has since confirmed that rule.539

536

Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380 (1947), RLA-87.

537

Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380 (1947), RLA-87.

538

Federal Crop Ins. Corp. v. Merrill, 332 U.S. at 385 (1947), RLA-87.
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286.

To the extent an estoppel could be alleged, it would require assertion of a fair and
equitable treatment claim by Claimants.540 In the context of fair and equitable treatment,
inconsistent undertakings by host states can give rise to liability. Here the estoppel that is
alleged is meant to create jurisdiction over an expropriation claim – not prove liability of
a fair and equitable treatment claim. This use of estoppel is not sustainable.

287.

Second, there is no preclusion here because preclusion lies only with regard to
“voluntary” acts, as Claimants themselves have submitted.541 It is a matter of principle
that these voluntary acts must be both sufficiently clear and sufficiently authoritative to
carry international legal consequences.542 The acts submitted by Claimants do not meet
these requirements.

288.

Further, in what Claimants concede is a “seminal article”, Professor Bowett explains that
“it follows that duress or fraud of any material kind will nullify the plea of estoppel”.543

289.

The procurement of the T-30 and 939A Licenses by embezzlement and through
fraudulent misrepresentations is a fraud of a material kind. Mongolia – after discovering
string evidence of the embezzlement, theft and fraud – commenced criminal proceedings

539

See, e.g., Heckler v. Community Health Sers., 467 U.S. 51 (1984), RLA-88; Schwenker v. Hansen, 450
U.S. 785 (1981), RLA-89.
540

In some cases, estoppel was applied as part of the applicable law of the contract. See Duke Energy
International Peru Investments No 1, Ltd v Peru, ICSID Case No ARB/03/28, Award and Partial Dissenting
Opinions, dated July 25, 2008, IIC 334 (2008), at ¶¶ 229-232, RLA-90 (Fortier, Tawil, Nikken). This analysis is
not availing here, as Mongolian law does not recognize a principle of estoppel with regard to license revocations.
See 1997 Minerals Law, RLA-84; 2006 Minerals Law, RLA-85.

541

Memorial, at ¶ 102(b).

542

See Guiding Principles applicable to unilateral declarations of States capable of creating legal obligations,
International Law Commission, at ¶¶ 3, 7, RLA-91.
543

See DW Bowett, “Estoppel Before International Tribunals and its Relation to Acquiescence” (1957) 33
BYIL 176 (“Bowett”), at p. 190, CLA-63. See also Case Concerning the Temple of Preah Vihear (Cambodia v.
Thailand), Separate Opinion of Judge Alfaro, 1962 ICJ Rep. 39, 41-42, RLA-92; Case Concerning the Temple of
Preah Vihear (Cambodia v. Thailand), Separate Opinion of Judge Fitzmaurice, 1962 ICJ Rep. 52, 58, RLA-93.
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against Claimants’ associates Bayartsog, Tuya and Natsegdorj for corruption. Only after
having commenced these criminal proceedings did Mongolia revoke the 939A License on
the same express ground. Rather than facing trial for corruption, Bayartsog and Tuya
fled to China. Because the statements to which Claimants refer all were premised on the
initial material fraud of embezzlement in obtaining the T-30 and 939A Licenses, no
estoppel or preclusion can lie.
290.

The ICSID tribunal in World Duty Free v. Kenya reached a similar conclusion:
“The Tribunal finds that the payment was first made known
by the Claimant to Kenya in December 2002, thirty months
after the Claimant's Request for Arbitration. It had not
previously been known to Kenya. There can be no
affirmation or waiver by Kenya without knowledge; and as
Lord Mustill stated in his opinion, ‘[a] party cannot waive a
right which he does not know to exist’.”544

291.

There is no preclusion here because there could be no “reliance in good faith” by
Claimants on any representation made by the Mongolian government.545

Claimants

financed the embezzlement by paying US$2 million for the Darkhan feasibility study
materials – a transaction which Claimants now disingenuously claim damages.
Claimants have since concealed the facts relating to the embezzlement including by
condoning the destruction of documents by Bayartsog, Natsegdorj and Tuya. Claimants
therefore cannot rely in good faith on representations they know to be based on
incomplete information due to their own fraudulent, criminal acts.

544

World Duty Free Company Ltd v Kenya, ICSID Case No ARB/00/7; IIC 277 (2006), Award, dated
September 25, 2006, at ¶ 184, RLA-94.

545

Memorial, at ¶ 102(c).
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292.

In any event, a state cannot be estopped from asserting corruption because fraus omnia
corrumpit. The World Duty Free tribunal rejected the possibility that complicity in
corruption by the head of state can create an estoppel:
“Moreover, there can be no affirmation or waiver in this
case based on the knowledge of the Kenyan President
attributable to Kenya. The President was here acting
corruptly, to the detriment of Kenya and in violation of
Kenyan law (including the 1956 Act). There is no warrant
at English or Kenyan law for attributing knowledge to the
state (as the otherwise innocent principal) of a state officer
engaged as its agent in bribery. The Claimant ripostes that
the Kenyan President was “one of the remaining ‘Big Men’
of Africa, who, under the one-party State Constitution was
entitled to say, like Louis XIV, he was the State”:
paragraph 5 of its written submissions dated 18 January
2006. In the Tribunal's view, this submission is ill-founded
under Kenyan law: the President held elected office under
the Kenyan Constitution, subject to the rule of law
(including the 1956 Act). As Lord Denning MR famously
said in Ex p. Blackburn [1968] 2 QB 118, 148 (quoting
Thomas Fuller): “Be ye never so high, the law is above
you”; and in law, in Kenya as in England, the position is
materially the same.” 546
If complicity in corruption does not create such a bar, the state simply cannot be estopped
from raising corruption when it has found out about it.

VIII. CLAIMANTS OWE MONGOLIA DAMAGES FOR CAUSING BLT
FRAUDULENTLY TO OBTAIN THE TUMURTEI MINING LICENSE
293.

As outlined in the fact section, Claimants’ fraudulent misrepresentations caused harm to
Mongolia in the form of loss of development of the mine and promised royalty and other
tax revenues.

These royalty and tax revenues on the basis of Claimants’ 1997

546

World Duty Free Company Ltd v Kenya, ICSID Case No ARB/00/7; IIC 277 (2006), Award, dated
September 25, 2006, at ¶ 184, RLA-94.
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feasibility study would have been in excess of US$100 million.547 With the increased
price of iron, however, the true figure is substantially more.
294.

Mongolia’s counterclaims involve materially the same issues. They are the flipside of the
coin because these issues represent the harm done to Mongolia by Claimants’
embezzlement and fraud. The tribunal cannot consider the revocation of the license
without also considering the very real damage Claimants have done to Mongolia in
fraudulently obtaining the license. These claims therefore would have to be factored in to
any merits determination by the Tribunal. These claims therefore would also have to be
factored in to any second phase of these proceedings if the Tribunal would find any part
of Claimants claims to survive over Mongolia’s objections and submissions.
Respectfully submitted,
_________/s/___________
Michael D. Nolan
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MILBANK, TWEED, HADLEY & MCCLOY LLP
International Square
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547

1997 Feasibility Study, at p. 76, Table 5.4, C-17.
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