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"Satellite-Only Services without WPC licence Issue"
"Satellite-Only Services without WPC licence Issue"
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Reduced
Spectrum Case
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quantum phase
Award on Quantum

jurisdiction and merits phase

Wireless Planning and Coordination Wing
satellite-only
terrestrial

“Respondent’s argument that the Claimants had no acquired right to obtain the WPC
License and that they had no guarantee that they would obtain such license, is a matter
that does not go to the definition of investment for jurisdictional purposes but rather to
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the value of the investment” (…) “[t]he lack of a WPC license would be a matter to
be considered when deciding on the quantum of damages.”5

any legitimate ‘licensing issues’ are matters for the quantum phase of this
proceeding and do not properly go to jurisdiction or liability under the treaty

obiter dictum
[o]n the basis of the evidence received by the Tribunal

“On the basis of the evidence received by the Tribunal, it is satisfied that, even without
a WPC license, Devas could have rolled out satellite-only services.”

“the question of whether Devas could have offered satellite-only services [is] no
longer relevant for the further assessment. It is possible that the fact that Devas
does not have a WPC licence does affect the value of the investments, as was also
ruled in the Partial Arbitral Award, but the answer to that question should be
addressed in the continuation of the Arbitral proceedings and is beyond the
scope of these setting aside proceedings."8

obiter dictum
res judicata
“376. In its Award on Jurisdiction and Merits, the Tribunal reached the following
conclusion: “[o]n the basis of the evidence received by the Tribunal, it is satisfied that,
even without a WPC license, Devas could have rolled-out satellite-only services.”
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could not have offered any services

box out
been possible for competing services to operate in the spectrum

it would not have

the particular situation of Devas

“386. The Tribunal’s conclusion in this respect is that Devas and the WPC would have
entered into negotiation in order to arrive at a mutually satisfactory fee level for a WPC
License for terrestrial re-use of spectrum, rather than leaving it unused.”

“The Tribunal also notes that it has been satisfactorily stablished that, because of
problems of interference, it would not have been possible for competing services to operate in the same spectrum.”
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res judicata

Reduced
Spectrum Case

essential security interests

“373. On the basis of the evidence submitted to it as described above and bearing in
mind that the Respondent

had already reserved to itself 10% of the

spectrum in question, the Tribunal, by majority, is of the view that a reasonable
allocation of the spectrum directed to the protection of the Respondent’s essential
security interests would not exceed 60% of the S-band spectrum allocated to the
Claimants

the remaining 40% being allocated for public

interest purposes and being subject to the expropriation conditions under Article 6 of
the Treaty. It will be up to the Tribunal, in the next phase of this arbitral process
(damages), to establish the compensation due to the Claimants in that respect.”

Case 1:21-cv-00106-RCL Document 16-13 Filed 08/27/21 Page 10 of 184
TRANSLATION

sua sponte

“The Tribunal has carefully reviewed the Parties’ written submissions on quantum in
this arbitration and looks forward to the Parties’ presentations as well as the
examination of witnesses and experts at the hearing.
In its review, the Tribunal has noticed that the discussion, based on the
characterization of the damages claim by the Claimants, focuses on the value of
Devas in the hypothetical event that it had obtained only 40% of the originally
allocated spectrum. In other words, the valuation concerns the value of an investment
that the Claimants might have made, had they been able to secure only 25.2 Mhz of
spectrum.
Without prejudice to the Tribunal’s views as to the applicable “but for” scenario, the
Tribunal would find it beneficial to be able to compare the valuation approach that
is currently reflected in the Parties’ submissions with the following alternative
approach:
What is 40% of the value of the investment as it was actually made by the Claimants,
i.e. in consideration of all rights and obligations set out in the Devas Agreement
including access to 63 Mhz of S-band spectrum?
On account of, inter alia, paragraph 501(e) of the Award on Jurisdiction and Merits, the
alternative valuation approach would seek to identify the realistic value of the
Claimants’ actual investment on the valuation date, which would then be reduced by
multiplying that value by the factor 0.4.
The Tribunal requests the Parties to ask their experts to provide a calculation of the
amount of compensation based on this alternative approach by 29 November 2017.
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The Parties shall then have the opportunity to submit preliminary comments on these
alternative calculations by 6 December 2017, if they so wish.
In any event, the Tribunal would be pleased to hear the Parties’ views at the hearing
as to (i) the appropriateness from a legal point of view of one or the other approach to
valuation and (ii) the calculations presented by the Parties’ experts in respect of both
approaches.”

Original Spectrum Case

“In Claimants' main submission on quantum and initial expert reports, Claimants
calculated the value of a business in the "Reduced Spectrum Case," in which Devas
had access to 25.2 MHz of S-Band spectrum as of February 17, 2011 (the "Valuation
Date"). This approach was based on paragraph 373 of the Tribunal's Award on
Jurisdiction and Merits ("Merits Award"), in which a majority of the Tribunal found that
only 60% of the S-band spectrum that had been allocated to Devas was expropriated
based on "essential security" interests. ...
India apparently also interpreted the Merits Award as contemplating an award of
damages based on the reduced spectrum entitlement: in its two quantum submissions
(and accompanying expert reports), India engaged with Claimants' Reduced
Spectrum Case damages analysis without suggesting an alternative conceptual
model.”

“is the one that most effectively "wipes out" the "consequences" of India's unlawful
actions because it assesses the value of a business utilizing 25.2 MHz of expropriated
spectrum as at February 17, 2011 on the assumption that the expropriation had not
occurred. (...)”
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“As this Tribunal is aware, Respondent strongly believes that the Partial Award was
only 60% correct on the essential security interests issue. That is an issue which is
now the subject of setting aside proceedings in the District Court in The Hague. For
present purposes, however, what is significant is that the Partial Award does
acknowledge that there were essential security interests at stake in this case and that
Respondent could justify reserving 60% of the spectrum on national security grounds.
Nevertheless, even proceeding on the assumption of only 60% military use of the
spectrum in question, there would be no basis for awarding compensation by taking
40% of the value that the Devas business would have had (assuming that it had any
value, which is not the case under any reasonable assumptions) if there had been no
essential security interests whatsoever, as that would effectively ignore, and indeed
contradict, the Tribunal’s finding that 60% of Respondent’s decision was justified by its
essential security interests. Surely that is why Claimants themselves, in their original
submissions on quantum, took the same approach as Respondent and valued the
proposed Devas business on the basis that only 40% of the spectrum would be
available to it.”

is not retaining
the Reduced Spectrum Scenario for the purpose of valuation of damages in this case

a willing
buyer
just before the Respondent’s decision to takeover Devas, would
have first determined the value of 100% of Devas as a whole and then decided how much it
was ready to pay for the shares held by the Claimants, which were their only investment
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Only Services without WPC licence Issu
Issue

SatelliteReduced Spectrum Case

Bulletin of Acts and
Decrees
Bulletin of Acts and
Decrees
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“28. (…) Devas developed a business plan to deliver an array of communications
services to end-users throughout India by means of a hybrid satellite and terrestrial
communications system which would utilize the S-band spectrum.”

Statement of Claim
“(…) Devas's business involved the establishment of an integrated satelliteterrestrial communications system that would enable Devas to deliver video,
multimedia and information services across India to mobile users. A hybrid satelliteterrestrial system provides advantages over a satellite-only communications system
because, with the latter, the "end-user" on the surface of the earth must have a direct
line of sight to the satellite in order to send and receive radio signals. When a direct
line of sight is not possible, such as in urban and developed areas where most mobile
users are located, or in hilly or mountainous areas, the radio signal will be blocked or
degraded.”

Statement of Defense

“4.5. In the Arbitration Proceedings, as in the present setting aside proceedings, India
has argued that Devas was yet to obtain a licence from the Wireless Planning and
Coordination Wing of the Department of Telecommunications ("WPC licence") for the
operation of the satellites and associated frequencies. However, at the time of the
termination of the Devas contract in February 2011, Devas did not yet have a WPC
licence. Devas never received any commitment or guarantee that the required licenses
would be granted. The absence of the WPC licence meant that Devas had not yet
acquired any rights and could not yet offer the Devas Services. Devas' efforts and costs
were therefore pre-investments and not investments protected by the Treaty.”

The Issue of WPC licence
Devas' business plan
involved building a terrestrial network prior to launching its services in urban areas

Rejoinder
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“On 1 December 2005 the Union Cabinet approved the launch of these satellites. If
that is correct, then nothing further [was] required to be done as far as the satellite was
concerned... On the left side [referring to slide 46 in their opening presentation] from
the five regional beams you had line of sight. Nothing more was required. The
licensing, if at all, would be required for the right side, which is the terrestrial repeater
network. First of all, therefore, the suggestion that without getting a license there was
no business is plainly wrong

documents
understanding that was not necessary
you weren't building or running a terrestrial network

actual
[i]t would be my
understanding
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50

“PREZIOSI: Mr Sethuraman, you don’t have the transcript in front of you but this is at
page 621. Mr Gardiner asked you: “In section C of your first witness statement” – don’t
go there yet – he says: “Then you actually talk about, in section C, new services, which
is your assessment of the Telecom Regulatory Authority of India Act. You are an expert
in that Act?” and your answer was: “Yes. Maybe I will inform you during the deliberation
in the morning there was a paper introduced in which Mr Jain, Deputy Director General
(Data Service) - and that designation you may be aware of, if you want you can take
the document, that is an Appex [sic] Committee he was referring to.”
You say: “As a member of the Department of Space I am there in the Appex [sic]
Committee for the last one year as regulatory aspects, so to the extent we are quite
familiar with the TRAI procedures and with various aspects related to regulatory text.”
Then Mr Gardiner said “We will come back to that”, and we didn’t get back to that.
MR SETHURAMAN: Yes.
PREZIOSI: Let me just ask you, what is the Appex [sic] Committee?
MR GARDINER: Again, we didn’t get back to that and there was no question posed to
the witness about that. That was an answer he volunteered.”
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very small aperture terminal [VSAT license]
Could you operate
the services by virtue of securing IPTV and ISP licence if you don’t have the WPC approval for
not
operating your services?
necessary
at the end

“If I may take the regulatory issues first, very quickly, while addressing these issues, I
would respectfully remind the Tribunal that, when reviewing the papers, please bear in
mind that this entire controversy arises on account of a distinction which we are today
having to make as a matter of law whether the broadcast business using only line-ofsight

satellite-only

would also have required a WPC license. The

business which Devas set about to establish in India was an integrated business
which would have space broadcasting and terrestrial augmentation. This would be
by re-using the frequencies which were being used for the space broadcasting (…).

“Before proceeding with what I had prepared last night, let me right at the outset
address a contention that seems to have grown in importance over the course of this
hearing. I want to say in the clearest of terms that they could not roll out anything
with just the ISP licence, and the contention to the contrary is absolutely and
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utterly false. Frankly, it’s embarrassing that they would try to mislead you on that
issue.
I will return to that point during the course of my closing, but I wanted to get it out right
at the beginning because I see that there is still some confusion on it. It is not we who
changed the focus at this hearing; it is they.
Mr Sethuraman focused his written witness statement on the terrestrial aspect of the
operating licence because that’s what the Devas project was. Until this hearing we had
assumed everybody understood that the ISP licence alone would be insufficient for
anything meaningful, but if that is a relevant issue I can assure you that an operating
licence is absolutely essential if all they wanted was the pure ISP satellite services.”38

“MR HAIGH: Mr Kahale, could I just ask you about that, because I asked the other side
about a similar area. Does that mean in your submission that, if there was a launch
of the satellite but no WPC licence, they still couldn’t broadcast just by satellite
alone?”

“MR KAHALE: That’s absolutely correct, that they needed the WPC licence. If they
were just interested in satellite with no terrestrial component, they still needed a WPC
licence, and they didn’t have that and they weren’t going to get that.
MR HAIGH: And I direct this as much to your opponents as I do to you – I want to be
able to look at that. I want to be able to see that and understand it.
MR KAHALE: Let me just address that right now. There are some documents in the
record that I’m going to point you too [sic] but, since it was not a focus of this hearing,
there are also norms and regulations that are actually published on the ISRO
website – you can go and look them up by yourself, and they know that – that will
answer that question more directly. There are documents in the record that are
sufficient, and I’m going to point you to those, but if there’s any doubt about that,
after this hearing both sides should be able to make a submission on that point
and you can go and look it up yourself on the ISRO website.”

58
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“What Mr Murthi here is saying is: “You may be aware that capacity in ISRO’s
multimedia satellite GSAT-6 had been provided to Devas through a contract in January
2005 between Antrix and Devas. As per nominal procedures being followed with any
commercial customer of ISRO’s satellite capacity, the operating licences have to be
obtained by the customer.”
He’s referring to the normal course. You know, Antrix has other customers. They all
get operating licences. They all have to get operating licences. He’s referring precisely
to that.
Now, Devas happened to need a special licence because they needed the terrestrial
services, so they were applying for the hybrid. The other customers that they have
don’t have this hybrid service. They just have the satellite. And they need to get the
operating licences. That’s what he is referring to here.
As per the normal procedures, they have to go and get the operating licences, referring
to the other customers that they have, none of which are the hybrid terrestrial services.
That’s the normal procedure.”

briefed,
proceeding

then we, like the Respondent, would agree that it should be further
don’t think it comes into play at this stage of the

“The issue of what the value of the asset was is for the next phase. If there are
legitimate issues with respect to licensing, they come in the next phase.”

“[T]here is this one issue which is on the ISP license. Of course, we don’t think that
should go to the next phase because we don’t think there should be a next phase and
we shouldn’t be put through that cost and expense of having to litigate quantum when
this is such an obvious and simple issue. We do think the case should be dismissed
irrespective of this ISP issue, but if it’s remotely an issue on the table, we do want to
get rid of that issue and we want to get rid of it immediately. (…). [O]n this particular
issue if the Tribunal has any doubt, we would like to submit a very short, let’s say
argument plus whatever supporting documents or authorities we need to make crystal
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clear that the ISP license does not give them a right to roll out anything without the
WPC license.”

“What we need – because the ISP and IPTV license issue has grown during the course
of this hearing, we would like to hear – to read more about it. Not hear. And the question
is – again is have Claimants a qualifying investment and do the licenses play a role in
that regard.
These are the issues that we would like to get more information. A fair amount
of that obviously is Indian law and we have not – we feel we do not have quite
enough information about this. So we would appreciate if the parties were indeed to
make a submission, one round, on these specific issues.”

“Having some degree of familiarity with the way this has developed, the Indian
regulatory regime is easy to obfuscate, difficult to clarify, unless you take it step by step
in its evolution and see where it stood at that time and where it stands today. And I
think you would require the 50 pages to understand what exactly is licensed, what is
not licensed and how the legal regime works.”

[w]e will allow for a first submission of up to a maximum
of 50 pages, and then a right of reply that should not exceed 15 pages

“MR KAHALE: I think what I'm more concerned with is making sure that we have the
scope and the issue well defined so that we're not briefing all of the regulatory issues
in the case. We're briefing only the relatively limited issue, which as you say has grown
during this hearing, which is whether the ISP-IPTV licence that they had is sufficient
for them to roll out, let's say, the services that they contemplated on the satellite. That's
my understanding of the issue. If it's something else, I just need to know.
PRESIDENT: The issue that the Tribunal is raising is whether the Claimants have
made a qualifying investment, whether – what are the implications of having the licence
in terms of whether they need a third one or whatever. That may be another issue. But
it has to do whether they -- the Claimants have not even reached a pre-investment
issue. The one you mentioned as your first point, Mr Kahale.

Case 1:21-cv-00106-RCL Document 16-13 Filed 08/27/21 Page 21 of 184
TRANSLATION

MR KAHALE: That probably would be a good 50 pages, but it won't be a lot on the
Indian legal part. It will be on the pre investment cases under a treaty. So I'm not quite
sure I understand what we're to be briefing.
MR HAIGH: If I can assist, Mr President, in response to Mr Kahale that what we're
endeavouring to focus on, without being too restrictive as to how each party is going
to approach it, is a factually based set of submissions that will help us -- facts may
include Indian law. I don't mean to exclude that. But to help us understand what
significance, if any, we should attach to either the fact that there wasn't a WPC licence
-- one side says, as I understand it, you needed that even just for satellite broadcasting.
That's the State's position. The other side says, a la, for example, Mr Parsons, no, you
don't. We need clarity on that. And it may focus on just the ISP and the IPTV licences
or not. I don't think we're in a position to assess that as yet.
MR KAHALE: The way you just expressed the issue is the way that I understand it. My
only concern is that if we go beyond that, it will reopen the entire pre investment issue,
including all the legal arguments.
PRESIDENT: I think a better solution is probably to put something in writing to you and
keep it within the framework that we have indicated. You come back to us with any
comment and the timetable you feel you would be able to adjust.
MR KAHALE: Mr Chairman, if I may, without meaning to narrow the scope of whatever
you want to do on this, I want to take one step further because I think the comment Mr
Haigh made was also helpful in putting it in perspective. We do think the issue is -- it
might be easier to crystallise it in this way. Whether Mr Parsons' view on that issue is
correct or Mr Sethuraman's view is correct. That's exactly the issue as we understand
it. But if you want to broaden it, we're happy to brief that also.
MR GARDINER: That should be an element of it, but the reality is Mr Sethuraman said
an awful lot of things at the end of his testimony. And for the reasons Mr Salve gave, I
would be concerned if we're limiting to those type of issues. I don't know the scope of
the issue. The way you've framed it in the very beginning seemed to be the right way
to frame it. I don't know why we're rowing back from there.
PRESIDENT: Let us put it in writing so there will be no confusion between the parties
as to what we expect.”
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“After careful review of the evidence tendered and the submissions made by the
Parties during the course of the recent hearing in The Hague, the Tribunal has come
to the conclusion that it will not be necessary for the Parties to produce posthearing notes on the questions raised by the tribunal during that hearing. If,
during the course of its further deliberations, the Tribunal wishes to obtain additional
information, it will communicate with the Parties in that respect.”50

Norms, Guidelines and Procedures for the Implementation of the Policy Frame-work for
Satellite Communications in India
Technical Statement

“Operations with INSAT and providing the services in India will be subject to the Party
obtaining the requisite operating and frequency/siting license from the concerned
authorities.”

any legitimate ‘licensing issues’ are matters for the quantum phase of this
proceeding and do not properly go to jurisdiction or liability under the treaty

“If the two documents we submitted are relevant to the issues now before this Tribunal,
then they should clearly be admitted. If not, then there is no point to Claimants’
objections. We point out that both documents are publicly available on the internet.
(…). [W]e have no objection to Claimants submitting any public documents that they
consider relevant, but we do not think that additional briefs are necessary as the
documents submitted speak for themselves. We also note that Claimants do not seem
to have any problem with the substance of the documents, only with whether they
relate to the issues before this Tribunal and, in the case of the second document, the
timing of its issuance. Nevertheless, as we have said from the beginning, if the Tribunal
does wish to have briefing on the licensing issue, we certainly would have no objection
to that, as we made clear at the closing arguments in September.”

does not meaningfully contest that, as set
forth in our letter of December 23, 2014, licensing issues are relevant at the quantum stage

Technical Statement
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of this Treaty arbitration and not now during the jurisdiction and liability phase

“While Claimants stand ready to respond to all of Respondent’s assertions concerning
Devas’s need to obtain licenses for various aspects of its planned business (including
through presentation of expert evidence on the relevant Indian law of licensing), we
believe this should await the quantum phase. If it is not to await that phase, then we
believe that basic procedural fairness requires that full submissions on licensing issues
should be permitted now followed by an oral hearing.”

“We think the licence issue is relevant to the pre-investment issue, which is why
Claimants spent so much time and effort at the hearing arguing the theory that they did
not need a WPC Operating License to roll out more limited services by satellite, a
theory that certainly came as a surprise to all of us.
1.

We believe the documents are clear on their face and show that everything
Claimants told this Tribunal on the subject was simply untrue.

2.

As we have always said, we will be pleased to brief the matter further, but we
do not see any necessity for that now that the Tribunal has the relevant
documents before it.”57

[t]he decision of the Tribunal to admit the production of the New Documents should
not be taken in any way as implying that the Tribunal has reached any conclusion as to whether
the matters raised by the New Documents related to jurisdiction or only to quantum

have no bearing on whether this Tribunal has jurisdiction under the Treaty
because they are irrelevant as a matter of law to the so-called ‘pre-investment’ issue

“Finally, for the reasons set forth herein and in prior correspondence and submissions,
Claimants reiterate that any "licensing issue" has no relevance at this stage of this
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arbitration.(…). Claimants reiterate that (…) all licensing issues (to the extent relevant)
are to (and likely will) be argued during quantum.”

the need for some form of WPC license for a Satellite-Only Line-ofSight Business
the Government of India would then have denied such a license to Devas and
prevented the satellites from being used at all

exactly understand what is licensed, what is not licensed and how the legal
regime works

reserve the right to make further submissions of fact regarding
the licensing regime that was applicable to the Devas Services

“Claimants spend most of their 27 February 2015 submission arguing that the entire
issue is irrelevant, which raises the question of why, if it is so irrelevant, Claimants – to
Respondent’s and no doubt the Tribunal’s surprise – devoted so much effort at the
Hearing to the novel argument that a WPC Operating Licence was not required for a
satellite-only business because Devas’ Internet Service Provider/Internet Protocol
Television (“ISP/IPTV”) licence was sufficient for that purpose. (…)
The Tribunal will recall that up until the Hearing, this case had been litigated on the
assumption that the Devas services were the hybrid satellite/terrestrial services
described in the Devas-contract. Respondent pointed out that the Devas project could
not have gotten off the ground because Devas Multimedia Private Limited (“Devas”)
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required a WPC Operating Licence that it did not have and could never receive as a
consequence of the decision of the Cabinet Committee on Security (“CCS”) to reserve
the S-band capacity in question for strategic use, a fact that meant that all activities
done in preparation for rolling out the Devas services were development activities
constituting pre-investment beyond the scope of the Mauritius Treaty.
Claimants were obviously concerned about this point, so they changed course at the
Hearing and developed a new theory, which was that they did not need a WPC
Operating Licence to roll out satellite-only services. The theory they advanced was that
they would start with those limited services after the satellites were launched and “box
out” any terrestrial services, thereby inducing the Government to grant a WPC
Operating Licence for the full satellite-terrestrial services that Devas wanted to deliver.
That convoluted argument was based on the manifestly false premise that a WPC
Operating Licence would not have been required for satellite-only services, and that
the latter could be rolled out using only the ISP/IPTV service licence that Devas had. If
a WPC Operating Licence were required on top of the ISP/IPTV service licence, then
Claimants’ new theory would fall apart.”

[even in their latest submission,
Claimants only say that Mr. Parsons ‘stated his understanding that no license from the WPC
was needed for a Satellite-Only Line-of-Sight Business,’ and that ‘Mr. Venugopal said the
this is not a matter of understanding; it is a matter of
same
the requirements of Indian law
Mr. Parsons and Mr. Venugopal were able to
maintain their ‘understanding’ because the new documents were not yet in the record and
could not be shown to them

“15. Section 36.6 of the ISP/IPTV Licence provides:
In case of provision of band width by the LICENSEE through the Satellite media, the
LICENSEE shall abide by the prevalent Government orders, regulation or direction on
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the subject like Satellite communication policy, VSAT [Very Small Aperture Terminal]
policy etc.73
16. The satellite communication policy referred to in Section 36.6 of the ISP License
provides in relevant part as follows:
The Framework for Satellite Communication Policy in India as approved by
Government in 1997 is as follows:
(i)

Authorise INSAT capacity to be leased to non-government (Indian and

foreign) parties following certain well-defined norms[.]74
(…)
17. As stated at the closing, the “norms” referred to in the SATCOM Policy are the
SATCOM Norms published on the ISRO website. (…). Article 2.5.7 of the SATCOM
Norms provides as follows:
Operations with INSAT and providing the services in India will be subject to the Party
obtaining the requisite operating and frequency/siting license from the concerned
authorities.”

“The above-quoted provision states in plain English that the “operating and
frequency/siting license from the concerned authorities” is required for operations with
“INSAT,” which stands for “Indian satellite.” In view of this Norm, it is difficult to
understand how Claimants, who must have been aware of this Norm, could base their
case at the Hearing on the notion that a WPC Operating Licence would not be required
to deliver services via satellite. Yet that is precisely what they did.”

Licence Agreement for Provision of Internet Services between the Government of India and Devas Multimedia
Ltd.
A Policy Framework for

Communication in India
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“Thus, there can be no doubt on the basis of the record – including not only Mr.
Sethuraman’s testimony, but also the terms of the ISP/IPTV Licence, the SATCOM
Norms, the Murthi letter, and Mr. Larsen’s testimony – that Claimants needed a WPC
Operating Licence for any of the services that they hoped to offer, whether such
services consisted of both the satellite and terrestrial components contemplated by the
Devas-contract or satellite-only services

THE MEANING OF “INVESTMENT” FOR THE PURPOSES OF THE
TREATY”

Respondent’s primary
contention is that this case ‘only involves pre-investment activities that are outside the scope
of protection afforded by the [Treaty]”
[a]ccording to the Respondent, the Devas
Agreement is clear that certain essential governmental licenses and approvals were
prerequisites to the project

period in the summer of 2010 is this was what
Mr Viswanathan sent to Mr Murthi (JC-166). What Mr Murthi sent to Mr Neelakanatan [sic] at ISRO (JC-178) is: ‘You may be
aware that capacity in ISRO’s multimedia satellite’ – that’s important. It’s ISRO’s multimedia satellite GSAT-6. Capacity in
ISRO’s multimedia satellite GSAT-6 had been provided to Devas Multimedia through a contract signed in January 2005
between Antrix and Devas. ‘As per nominal procedures being followed with any commercial customer of ISRO’s satellite
capacity, the operating licences have to be obtained by the customer.’ Again, Devas is not the only party who has leased
satellites that are owned by ISRO. (.. ) There’s many, many lessees of spectrum capacity on ISRO satellites. They don’t all
operate in the S-band but in the K-band, the Cu band and other bands, but Antrix is a commercial arm for a reason. It
continues to this day to lease space segment capacity to commercial customers

Case 1:21-cv-00106-RCL Document 16-13 Filed 08/27/21 Page 28 of 184
TRANSLATION

“The Respondent denies that Devas could have rolled out any satellite-based service
without the WPC License. According to the Respondent, Mr. Sethuraman detailed
during the Hearing on Jurisdiction and Liability, how, even on the basis of the ISP and
IPTV licenses, Devas would still have required additional licenses or additional
telecommunications media to provide any kind of service, and how, in any event,
obtaining the WPC License would have been the last step of a well-structured process
that Devas still had to follow.”

the relevant ‘investments’ comprise their respective shareholding interests in Devas; and
partial indirect ownership of Devas’ business assets
need for a license from the
WPC in order for Devas to operate the terrestrial portion of the hybrid Devas System
the Claimants consider it
inconceivable that the WPC License would not have been granted

[u]pon launching the satellites, Devas would have
been in a position to roll out satellite-only services, thereby providing the very societal
applications proposed by India

The question that the Tribunal has to address is a double barreled one. It is
whether the Claimants are investors under the Treaty and, if so, whether they have made
qualifying investments under it

First the Claimants’ ‘shares,
debentures and any other form of participation’ in Devas and their indirect partial ownership of
Devas business assets are assets ‘established or acquired under the relevant laws and
regulations’ of the Respondent,”
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Secondly, the Tribunal finds deficient the Respondent’s
argument that the Claimants’ activities were ‘only pre-investment activities’ because their
investment was the alleged right to proceed with the Devas project pursuant to the Devas
Agreement and because said project could not proceed without the WPC License, which
Devas had no right to receive under the Devas Agreement
valid contract between Devas and
Antrix
space
segment capacity
on a non-pre-emptible basis
Upfront Capacity Reservation Fees

there is nothing in the Agreement which makes its validity dependent on Devas
obtaining such permits
“The non-issuance of a governmental license may pertain to the quantum of damages
that may be claimed against the Respondent, if there was a breach of the treaty, but it
does not pertain to the validity of the Agreement or whether an investment was made
by the Claimants.”

even without a WPC license, Devas could have rolled out
satellite-only services
“As to the Respondent’s argument that the Claimants had no acquired right to obtain
the WPC License and that they had no guarantee that they would obtain such license,
it is a matter that does not go to the definition of investment for jurisdictional purpose
but rather to the value of that investment. On the basis of the evidence received by the
Tribunal, it is satisfied that, even without a WPC license, Devas could have rolled out
satellite-only services. The Tribunal also notes that it has been satisfactorily
established that, because of problems of interference, it would not have been possible
for competing services to operate in the same spectrum. The lack of a WPC license
would be a matter to be considered when deciding on the quantum of damages, if the
Respondent is found in breach of the Treaty.”
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“the evidence received

[o]n the basis of
the evidence received by the Tribunal, it is satisfied that, even without a WPC licence, Devas
could have rolled out satellite-only services

"even
without a WPC licence, Devas could have rolled out satellite-only services”,

ISP/IPTV license alone is not sufficient to provide either Audio Visual or Broadband
Wireless Access services through satellite

Case 1:21-cv-00106-RCL Document 16-13 Filed 08/27/21 Page 31 of 184
TRANSLATION

“In summary, without a WPC-vergunning, a party holding only a service licence such
as the IPS/IPTV service licence that Devas had would be prohibited from providing any
services via satellite. There is no basis whatsoever for the tribunal’s statement to the
contrary in PCA Case No. 2013-9.”

“[o]n the basis of the evidence received by the Tribunal, it is satisfied that, even
without a WPC license, Devas could have rolled out satellite-only services.”

"4.7 During the Hearing, Devas et al. also argued that it is possible to offer part of the
Devas Services without a WPC licence (so-called satellite-only services). The Tribunal
made the following considerations regarding satellite-only services:
180. In this regard, the Respondent rejects the Claimants’ argument that, had
the satellites been launched, and assuming that the Devas Agreement had
not been annulled, terrestrial operators would not have been able to use the
S-band frequencies that Devas would have been using for its space-to-earth
transmissions because of interference. (…)
181. The Respondent denies that Devas could have rolled out any satellitebased service without the WPC License. (…) According to the Respondent,
Mr. Sethuraman detailed during the Hearing on Jurisdiction and Liability, how,
even on the basis of the ISP and IPTV licenses, Devas would still have
required additional licenses or additional telecommunications media to
provide any kind of service,(…) and how, in any event, obtaining the WPC
License would have been the last step of a well-structured process that Devas
still had to follow. (…)
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209. As to the Respondent’s argument that the Claimants had no acquired
right to obtain the WPC License and that they had no guarantee that they
would obtain such license, it is a matter that does not go to the definition of
investment for jurisdictional purpose but rather to the value of that investment.
On the basis of the evidence received by the Tribunal, it is satisfied that, even
without a WPC license, Devas could have rolled out satellite-only services.
The Tribunal also notes that it has been satisfactorily established that,
because of problems of interference, it would not have been possible for
competing services to operate in the same spectrum. The lack of a WPC
license would be a matter to be considered when deciding on the quantum of
damages, if the Respondent is found in breach of the Treaty.
4.8. According to India, the Tribunal did not pay attention to the documents submitted
by India after the hearing and the witness statements relied upon by India showing that
a (WPC) licence is indeed required."106

“the question of whether Devas could have offered satellite-only services [is] no
longer relevant for the further assessment. The fact that Devas does not have a
WPC licence may possibly affect the value of the investments, as was considered in
the Partial Arbitral Award, but the answer to that question needs to be addressed
in the continuation of the Arbitral Proceedings and falls outside the scope of
these setting aside proceedings.”
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“[o]n the basis of the
evidence received by the Tribunal, it is satisfied that, even without a WPC license, Devas could
have rolled out satellite-only services.”

stated its view that the use of terrestrial
repeaters to augment the satellite signal when delivering audio and video satellite services
should be encouraged
The only significant matter remaining for Devas to address before it
could begin providing BWA services to its customers was its need for a license from the WPC
to use an ATC/CGC element in its planned satellite and terrestrial network. The use of
ATC/CGC was necessary in order for Devas to be able to conduct a BWA/AV business reusing the satellite spectrum terrestrially
[t]he Tribunal also notes that it has been
satisfactorily established that, because of problems of interference, it would not have been
possible for competing services to operate in the same spectrum

.

ancillary terrestrial
component

complementary ground component
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Devas would have submitted an application to the WPC for a license
for the full terrestrial re-use of the spectrum in question – and that it would have been granted.
The only real question is what fee, if any, the WPC would have applied to Devas for such
authorization

TRAI already had addressed the question of the issuance of a terrestrial
repeater license for AV services in June 2005. At that time, TRAI suggested that such license
should be provided to satellite operators for a fee of 4% of gross revenue. There can be little
legitimate doubt, therefore, that the WPC, acting fairly and rationally, as it must be assumed to
act in a ‘but-for’ world, would have permitted Devas to operate an AV satellite with repeaters
business

“As regards Devas's BWA services, as Dr. Bazelon opines, given (i) international
norms regarding spectrum management, (ii) India's policy on maximizing efficient use
of spectrum, and (iii) the fact that Devas was the only party capable of operating within
its allocated satellite spectrum, Devas should have obtained a full re-use license
enabling it to provide full BWA services at a reasonable fee, and certainly substantially
less than fees paid at auction for unencumbered spectrum

117

what exactly is licensed, what is not
licensed and how the legal regime works
licenses for various aspects of
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its planned business (including through presentation of expert evidence on the relevant Indian
law of licenses)

Deputy Director General

-

-

-

-

Senior Deputy Wireless Advisor

Senior Deputy Wireless Advisor

Data Services
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-

“This Tribunal found that “[o]n the basis of the evidence received by the Tribunal, it is
satisfied that, even without a WPC licence, Devas could have rolled out satellite-only
services.” Partial Award, ¶ 209. That finding is hard to understand in light of the
documentary evidence that was submitted and addressed in detail in the 28 March
2015 Submission. Further, in this phase of the case, in light of the Tribunal’s statement
that “[t]he lack of a WPC license would be a matter to be considered when deciding on
the quantum of damages” (id.), Respondent is submitting the testimony of key
individuals responsible for the regulation of satellite services and spectrum, all of whom
confirm that a WPC Operating Licence would have been required for any and all of the
services Claimants argued Devas could have deployed, including the satellite-only
services and the hybrid satellite/terrestrial services. See Jain Direct Testimony, ¶ 10;
Revathi Direct Testimony, ¶¶ 3-8; Bhagirath Direct Testimony, ¶ 4.”

reviewing licence
applications relating to interactive services that utilize space segment spectrum capacity under
the extant licensing and spectrum regime

“India’s satellite communication policy and the Norms, Guidelines and Procedures
established thereunder, with which I am familiar by reason of my role as Chairman of
the Apex Committee, make it clear that the party seeking to provide services in India
is required to obtain appropriate licences, including the operating licence from the
WPC. The SATCOM Policy authorises capacity on Indian Satellites (“INSAT”) to be
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leased to non-government parties following “certain well-defined norms,” and the
SATCOM Norms provide that “[o]perations with INSAT and providing the services in
India will be subject to the Party obtaining the requisite operating and frequency/siting
license from the concerned authorities,” which refers to the WPC.”

he responsibility for obtaining the necessary licenses to offer a
service in a particular territory (in India or in other countries) shall be that of the Party which
has taken the capacity on lease’ ... , making it clear that it is the responsibility of a service
provider, like Devas, and not a licensing authority, like the DOT or MIB, to assure that the
appropriate service licences are obtained
the ISP licence
that Devas had obtained in 2008 (along with permission for Internet Protocol Television (‘IPTV’)
obtained in March 2009) was not an appropriate licence for the services it intended to
Deputy Director General
provide

the new type of multimedia services that Devas intended to provide do not fit within
the services that are permitted by that licence, as specified in its section 2.2, unless
Devas also obtained additional licenses, including ultimately a WPC-licence that
authorized the terrestrial use of the spectrum

does not mean that the license that would have been
necessary to engage in the new type of hybrid multimedia services Devas contemplated would
have been granted
In addition to the lease agreement with Antrix, Devas would have required the
appropriate service licence(s), an authorisation from the DOS confirming that the
space segment spectrum was available for use for the services by Devas, and an
operating licence from the WPC that covered the services Devas contemplated,
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including not only terrestrial services, but also the space-to-earth broadcast
services

Senior Deputy Wireless Advisor
[a]
WPC operating license is required for any service that involves the use of space segment
capacity
“I have reviewed the Award on Jurisdiction and Merits of the Tribunal in this case,
particularly with respect to the issue of whether a wireless operating license from the
WPC (a “WPC license”) would be required for the delivery of any services, including
one-way, “audio-visual” broadcasting services, via an Indian satellite. I observe that
the Tribunal seems to agree that a WPC- license would have been required to provide
the full range of satellite and terrestrial services that Devas Multimedia Private Limited
(“Devas”) was planning to provide. However, the Tribunal seems to be under the
impression that a WPC- licence would not have been required to provide satellite-only,
“audio-visual” broadcasting services via an Indian satellite if the service provider was
a licensee under a Licence Agreement for the Provision of Internet Services
(sometimes referred to as an ISP license or, if the service provider also qualifies to
provide IPTV services, an ISP/IPTV license). Respectfully, that is most definitely not
the case. A WPC-license is required for any service that involves the use of space
segment spectrum capacity.”

the ISP/IPTV licence that Devas held would not have
been sufficient for all the services it intended to provide, and I am unaware of a service licence
that existed at the time or currently in India that would have covered the range of hybrid satellite
and terrestrial services that Devas apparently intended to offer

the S-band spectrum at issue has
never been designated for terrestrial use in India and, therefore, its use terrestrially would not
have been permitted in the absence of a change in policy
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Senior Deputy Wireless Advisor
Engineer-in-Chief
guard bands
India would not have provided the spectrum to Devas for free or for an amount
based on what the Slovenian authorities found appropriate for their country
Senior Deputy Wireless Advisor

“As for Claimants’ view that Devas would have been able to use the spectrum for no
cost (in the case of terrestrial re-transmission) or at a cost set by a foreign regulator (in
the case of terrestrial re-use), Claimants are incorrect, even assuming for the sake of
the argument that the Indian Government, through the WPC, the Apex Committee or
any other regulatory body may have been inclined to ignore procedure and existing
regulation, as well as India’s band segmentation of S-band, and permit Devas to use
S-band spectrum terrestrially. Spectrum is a valuable natural resource, and Devas
could not have used it for free in any case. But just as significantly, the Indian regulators
are bound to assure that companies providing similar services are treated similarly with
regard to spectrum and licence charges, so that competitors are not placed at a
disadvantage. This policy is known as “level playing field” and is an overriding one
within the Indian regulatory scheme. Devas would have been required to pay the same
fee for the terrestrial use of spectrum that the winning bidders paid when they acquired
the right to use similar spectrum in the 2010 auction.”

“In sum, under Indian regulation, Devas would not have obtained an operating licence
for any of the services it proposed in the absence of a TRAI consultative process, as
all of its services were novel within India and no licencing or spectrum allocation regime
had been established for such services. After hearing from all concerned regulators
and stakeholders, including terrestrial operators of telecommunications services, the
TRAI may or may not have considered the Devas services to have been appropriate
at the time and would in any event have been guided by the level playing field policy
in establishing its recommendations. Even after the TRAI acts, the Government,
including the DOT and the Ministry of Information and Broadcasting (which has
jurisdiction over one-way broadcasting services), would have had to determine
whether they would accept the TRAI’s recommendations. Further, in order to use Sband spectrum in the manner that Devas was proposing, there would have had to have
been a change in the band segmentation approach to S-band that had existed since
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the early 2000s, which provided that only two 20 MHz segments of the band would be
permitted for terrestrial use. Finally, if Devas had been granted access to S-band for
terrestrial services, it would have been required to pay a price equal to the price its
competitors were paying for comparable spectrum at auction.”

licence, Devas could have rolled-out satellite only services

even without a WPC
res judicata

res judicata

is easy to obfuscate, difficult to clarify,
unless you take it step by step in its evolution and see where it stood at that time en where it
stands today

The Tribunal has found that Devas had a right to deliver line of sight services
without any further license from WPC. This is res judicata in these proceedings. It is thus inappropriate, and legally
irrelevant, for India to try to re-open the debate on this subject.”).
“Merits Award ¶ 209 (‘[B]ecause of problems of interference, it would not have
been possible for competing services to operate in the same spectrum.’ This finding is res judicata, rendering Ms. Revathi's
effort to re-open the debate (Revathi ¶ 14) inappropriate.
Jai Singh, former head of Satellite Communications
Programmes and first Programme Director of INSAT, DOS/ISRO, en Mr. K. Narayanan, former head of Satellite
Communications Programme Office, DOS/ISRO
senior advisors to Devas
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all investments shall, be governed by the laws in force in the
territory of the Contracting Party in which such investments are made

res judicata
“Claimants argue that “[t]he Tribunal has found that Devas had a right to deliver line of
sight services without any further license from WPC” and that this finding is res
judicata. Reply on Quantum, n. 14. What the Tribunal stated was that it was satisfied
on the licensing issue with respect to the satellite-only business “on the basis of the
evidence received by the Tribunal.” Partial Award, ¶ 209. Although Respondent
believes that the Tribunal must have misunderstood that evidence, including the
uncontroverted documentary evidence that was submitted and addressed in detail in
Respondent’s 28 March 2015 Submission on Additional Documents Pursuant to
Procedural Order No. 4, the Tribunal now has before it the additional witness
statements of Ms. Revathi and Mr. Bhagirath, both Deputy Wireless Advisors,
confirming this point as a matter of Indian regulatory law. Revathi Direct Testimony, ¶¶
3-8; Bhagirath Direct Testimony, ¶ 4. In any event, the Tribunal’s statement is not res
judicata, as it related to an issue that the Tribunal determined was unnecessary to be
decided in the jurisdictional and merits phase of the case. See Ex. R-177, Peter
Barnett, RES JUDICATA, ESTOPPEL AND FOREIGN JUDGMENTS (Oxford University Press
2001), ¶¶ 5.99, 5.113. Claimants themselves argued in paragraph 32 of their 27
February 2015 Response to Respondent’s Newly-Submitted Documents that “the
licensing Devas needed for a Satellite-Only Line-of-Sight Business is legally
irrelevant at this stage of the proceedings, and, at most is relevant to quantum.”
Likewise, the Tribunal stated: “The non-issuance of a governmental license may
pertain to the quantum of damages that may be claimed against the Respondent, if
there was a breach of the Treaty, but it does not pertain to the validity of the Agreement
or whether an investment was made by the Claimants. ... As to the Respondent’s
argument that the Claimants had no acquired right to obtain the WPC License
and that they had no guarantee that they would obtain such license, it is a matter
that does not go to the definition of investment for jurisdictional purpose but
rather to the value of that investment.” Partial Award, ¶¶ 206, 209. While Claimants
make no claim at all for a “satellite-only” or “line-of-sight” business in this case, the
Tribunal should be aware that as a matter of law, no satellite service of any kind could
be provided without a WPC-licence.”
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“Having obtained an ISP licence with IPTV permission (but without a WPC license),
Devas could have provided internet services with IPTV to customers over wired
terrestrial bandwidth (including copper or optical fiber cable systems), but it could not
have provided any wireless services, as it had not obtained any frequency
authorisation.”

“any of th[e] services [Devas hoped to provide to its customers], including ‘satelliteonly’ services (i.e., the broadcast of satellite signals to customers who could receive
those signals with ground terminals) required an operating licence from the WPC

“With respect to the WPC-licence matter, as Mr Bazelon [= expert witness of Devas et
al. – counsel] informs you, that a rational and reasonable regulator seeking to maximise
spectrum efficiency would have granted a BWA reuse licence, and he describes for
you and you will already have seen that on an international level, numerous
governments which have been confronted with a satellite user seeking to reuse satellite
spectrum terrestrially have reacted in a forward-looking way to encourage
technological advancement and have authorized satellite frequency reuse to enable
satellite providers to develop a terrestrial network in conjunction with their satellites.”

“One of the findings that this Tribunal has already made is that because Devas was
entitled to both satellites, because Devas was entitled to the satellite spectrum
attendant to the satellites, that Devas had a box-out position, and no other terrestrial
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operator could operate in the spectrum that had been allocated to Devas through the
Devas Agreement.”

“[T]his Tribunal found, at paragraph 209 of the merits award, that Devas's position as
the incumbent satellite provider meant that no other party could use Devas's allocated
spectrum terrestrially and that it boxed out terrestrial operators that were seeking to
use the same spectrum. ... [S]ince Devas already had a right to use relevant spectrum
for satellite services,

it was the only entity

capable of using that spectrum terrestrially. Accordingly, an auction process in which
Devas bid against other telecommunication companies was not feasible.”

ignore that Devas was an incumbent satellite operator
that had already been allocated satellite spectrum, which it was seeking to reuse through the
use of ATC components

“You also heard at the end [of Claimants’ opening] some kind of notion that we
shouldn't be talking about licencing requirements because that's over. Well, in January
of -- they pulled a trick at the September 2014 hearing when they suddenly shifted,
basically, and told you they could roll out a satellite-only business, which was a
complete lie. Then, after that, when we started to introduce the documents, they told
you "Claimants reiterate" -- I'm reading from their February 27, 2015, letter or brief.
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"Claimants reiterate that they do not believe it is necessary at this time and that all
licencing issues are to be and likely will be argued during quantum." Well, here we are
at quantum. I'd like to see what they're going to do with the licencing issues this time
when we have the senior regulators here to testify before you as to what Indian
regulations mean, not Mr Parsons, who doesn't know what he's talking about, and
basically admitted such in the DT case.”

“First, although you did mention in passing in the partial award [at paragraph 209] that
you thought a satellite only business did not require a licence, I'm afraid that is incorrect
as a matter of Indian law. ... In any event, Claimants repeatedly insisted, what I said at
the outset, that all licence issues should be dealt with on quantum, which is where we
are. And for quantum purposes, one thing is certain, anyone doing basic due diligence
and going to DOT or the WPC, like DT wanted to do, and asking whether an operating
licence for any service on an Indian satellite was required would have gotten a very
clear answer: Yes.”

We were rolling out an integrated satellite terrestrial
business, and for that we needed a WPC licence for the terrestrial component of the
business
thought
“I don’t believe we did

MR. HAIGH: I believe I have been reminded of this by Mr Kahale in his reference to
the transcript on our initial hearing on this case. I had understood from you as well as,
I believe, Mr Parsons, that Devas understood or believed that it didn't need a WPC
licence for the signal coming directly from the satellite to users; is that correct?
MR VISWANATHAN: That's correct. That has always been our understanding -- that
the signal transmissions from the satellite directly to the user are encompassed within
the agreements and licences that we already held at that point in time

counsel.
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understanding

“Well, the Tribunal will be able to address this question in detail when it is going to
deliberate whether issues raised here were covering matters of jurisdiction that we
have already dealt with. The parties are aware of the situation.
So you're free to waste your time on jurisdictional matters, if you wish, or merits issue,
but I don't want, on the other hand, to prevent counsel in his cross-examination to take
a pretty broad view. You will have the same opportunity. But you can rest assured that
the Tribunal is not going to reopen the merits and the jurisdictional issue.”
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res judicata
“Now, one final comment, which is that that issue, that was, in my view, not fully aired
in the last hearing, the same way that the operating licence issue for a satellite-only
business was obviously not fully aired. We didn't even have the documents there
because of the surprise that they pulled at that hearing. But the way they argued it,
those issues are related to quantum; they were not issues relating to either jurisdiction
or the merits.
So even if that is what you meant, even if you were misled by their argument during
the first phase, that was not res judicata. It was not an issue that was relevant or
necessary to the decision, either on jurisdiction or on the merits.
So we are here now on quantum, and we need to explore that issue.”

“PRESIDENT: The Tribunal comes to the conclusion that the Respondent will be
allowed to pursue its examination, cross-examination, but we remind you again of
paragraph 209.
We warn you that if it adds any relevance -- if it's not relevant to quantum, we're going
to not reopen the merits elements. This has been decided. The Tribunal doesn't intend
to reopen any questions having to do with merits.
Within those constraints and restrictions, you may proceed with your questions

any legitimate ‘licensing issues’ are matters for the quantum
phase of this proceeding and do not properly go to jurisdiction or liability under the treaty
res judicata
“. . . [O]n launch of those satellites, Devas would have started services. It would have
been able to begin satellite line of sight services
to rural areas. There was an effort by India to try to reopen the Tribunal's -- a number
of the Tribunal's rulings, including on this point. But the Tribunal has already
concluded that Devas would have been able to provide line of sight services
immediately on launch of the satellites without any
further licenses, and the evidence is and has already been picked up by the Tribunal
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in its prior Award on Jurisdiction and Merits, that Devas was preparing to file its
application with the WPC for frequency authorisation for its complementary ground
components.
And that has never been in doubt, that that was the plan of Devas upon a firm launch
date being provided, that they would submit an application for frequency authorisation
for the complementary ground components, and upon receipt of that licence, they
would have begun rolling out additional services.
One final item that I wanted to draw the Tribunal's attention to as part of the background
reminder of the business and the rulings the Tribunal has already made as to the value
-- nature of the investments that the Claimants had at the time of annulment -- and I
don't need to take much time with this other than to note. As the Tribunal is aware, it
made a finding relating to Devas's position as the incumbent satellite operator to be in
a position of what's been called colloquially "boxing-out" all other players in that
spectrum. That decision is a final and binding decision, and the president made that
clear during the quantum hearing more than once.”

“The only people here who are knowledgeable about Indian regulatory matters are, of
course, the Indian regulators, whose testimony – and you can judge this for yourselves
-- I thought was quite credible. It's not what Claimants wanted to hear, so Mr Salve
tried to belittle them.
But he knows very well these are senior government officials who don't fool around
when it comes to regulations. Each of them, I daresay, has more knowledge in his or
her little finger than Mr Salve could ever hope to acquire.
Now, I'm not saying that nobody at Devas or these Claimants knows anything about
Indian regulatory matters. You will recall that Devas had a former wireless adviser, a
pretty high official on staff. That was Mr Agarwal, but we didn't see him. And the
testimony shows, shockingly, I must say, that nobody seems to have talked to him or
asked him about anything. That includes Mr Bazelon and Mr Sacks. Of course, they're
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not interested in anything Mr Agarwal might want to say. They're just interested in
Slovenia.
So when you add all this up, what they're saying is they don't need any advice about
Indian regulations or policies. They and Mr Salve can make it up on the fly to suit their
convenience. They say that would be what a rational Indian regulator would do. I say
that is the height of irrationality and arrogance.
The Indian regulators would not abandon fundamental policies, such as level playing
field, just to give these people a windfall. That's not the way it works.”

“We have this Tribunal which has taken the view that the contract was lawfully given
and its annulment is -- the consequences of its annulment is what we are addressing
in this hearing. So I think revisiting this issue, revisiting the issue of whether there was
an allocation of spectrum and whether there was a box-out is not to be done in these
proceedings. You have to go on the footing for quantum that there was an allocation
of spectrum and nobody else could operate in the spectrum.”

"Satellite-Only Services without WPC licence Issue"

Satellite-Only Services without WPC licence Issue

“Regulatory

Risks”

“262. The Claimants note that Devas had received Internet Service Provider (“ISP”)
and Internet Protocol Television (“IPTV”) licenses which enabled it to roll-out satelliteonly line of sight services without the need of obtaining any further licenses. The
Claimants underscore that the Tribunal found in the Award on Jurisdiction and Merits
that Devas had a right to deliver line of sight services
without requiring any further license from the WPC and stress that “this is res
judicata in these proceedings. It is thus inappropriate, and legally irrelevant, for India
to try to re-open the debate on this subject”.”

res judicata
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Although Respondent believes that the Tribunal must have misunderstood that
evidence, including the uncontroverted documentary evidence that was submitted and
addressed in detail in Respondent’s 28 March 2015 Submission on Additional
Documents Pursuant to Procedural Order No. 4, the Tribunal now has before it the
additional witness statements of Ms. Revathi and Mr. Bhagirath, both Deputy Wireless
Advisors, confirming this point as a matter of Indian regulatory law. Revathi Direct
Testimony, ¶¶ 3-8; Bhagirath Direct Testimony, ¶ 4. In any event, the Tribunal’s
statement is not res judicata, as it related to an issue that the Tribunal determined was
unnecessary to be decided in the jurisdictional and merits phase of the case. See Ex.
R-177, Peter Barnett, Res Judicata, Estoppel And Foreign Judgments (Oxford
University Press 2001), ¶¶ 5.99, 5.113. Claimants themselves argued in paragraph 32
of their 27 February 2015 Response to Respondent’s Newly-Submitted Documents
that “the licensing Devas needed for a Satellite-Only Line-of- Sight Business is legally
irrelevant at this stage of the proceedings, and, at most is relevant to quantum.”
Likewise, the Tribunal stated: “The non-issuance of a governmental license may
pertain to the quantum of damages that may be claimed against the Respondent, if
there was a breach of the Treaty, but it does not pertain to the validity of the Agreement
or whether an investment was made by the Claimants. ... As to the Respondent’s
argument that the Claimants had no acquired right to obtain the WPC License and that
they had no guarantee that they would obtain such license, it is a matter that does not
go to the definition of investment for jurisdictional purpose but rather to the value of
that investment.” Partial Award, ¶¶ 206, 209. While Claimants make no claim at all for
a “satellite-only” or “line-of-sight” business in this case, the Tribunal should be aware
that as a matter of law, no satellite service of any kind could be provided without a
WPC-licence”

“the question of whether Devas could have provided satellite-only services [is]
no longer relevant to the further assessment. It is possible that the fact that Devas does not have a WPC licence will affect
the value of the investments, as was also ruled in the Part Arbitral Award, but the answer to that question should be
addressed in the continuation of the arbitration proceedings and falls outside the scope of these setting aside proceedings.”
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Regulatory Risks

“3. Regulatory Risks
376. In its Award on Jurisdiction and Merits, the Tribunal reached the following
conclusion: “[o]n the basis of the evidence received by the Tribunal, it is satisfied that,
even without a WPC license, Devas could have rolled-out satellite-only services. The
Tribunal also notes that it has been satisfactorily established that, because of problems
of interference, it would not have been possible for competing services to operate in
the spectrum.” This is what has been described as the “box-out” position of Devas.”

The key issue concerning regulatory risks is
whether Devas would have obtained a WPC License and, if so, at what price.

“even without a WPC license, Devas could have rolledout satellite-only services”
“because of problems of interference, it would not have
been possible for competing services to operate in the spectrum

it would not have been possible
for competing services to operate in the spectrum

the particular situation
of Devas

“4. Applicable License Fees
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381. There remains the question of the fees that WPC would have required Devas to
pay.
382. The Respondent argues that, under the level playing field policy in operation in
India, Devas would have had to pay an amount equivalent to the amount charged to
other applicants for a WPC License in 2011. It points out in particular to an auction of
BWA spectrum in 2010 at which Infotel paid Rs 12,847.77 crore (USD 2.74 billion) for
a 20 MHz national portfolio. On that basis, its expert argues that, even using Devas’
proposed discount rate in the ICC Arbitration, an auction in the present case would
have resulted in a substantial negative net present value for Devas.
383. The Tribunal does not question the general level playing field policy adopted by
the Respondent in connection with BWA spectrum allocation; it considers however that
the Respondent’s argument does not take into consideration the particular
situation of Devas.
384. The Tribunal has already ruled in its Award on Jurisdiction and Merits that it has
been satisfactorily established that Devas was in a “box-out” situation. Due to
interference which would have resulted from its activities in the spectrum allocated to
it, there would have been no other competing application for operation in that
spectrum.”

“386. The Tribunal’s conclusion in this respect is that Devas and the WPC would have
entered into negotiation in order to arrive at a mutually satisfactory fee level for a WPC
License for terrestrial re-use of spectrum, rather than leaving it unused.”
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"Satellite-Only Services without WPC
licence Issue"

"This ground for setting aside means, first, that an arbitral tribunal must observe both
the statutory rules of procedure and the rules of procedure agreed upon by the parties,
as well as the rules of the arbitral tribunal made known to the parties.”
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also

"The mandate of an arbitral tribunal implies that it must also consider all essential
defences of the defendant. If an arbitral tribunal fails to rule (explicitly or implicitly) on
an essential defence, the arbitral award may also be set aside on the ground that the
arbitral tribunal has failed to comply with its mandate."

“The question of how explicitly the Tribunal must address an assertion or defence in
order for the Yukos Awards not to be subject to setting aside depends on the nature of
the assertion or defence, viewed in the context of the totality of the legal issues before
the arbitrators.”

WPNR

Het Nederlandse Arbitragerecht. Nationaal en Internationaal
Het Nederlandse arbitragerecht

Nationaal en Internationaal
Eco Swiss/Benetton
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"This ground for setting aside also means that the Tribunal may not fail to address an
essential assertion or defence, that is, an assertion or defence that directly affects the
arbitral decision."

"This is the case if the violation of the mandate is material in nature. In other words, the
award could have been different if the arbitrators had complied with their mandate.
Thus, the arbitral award will not be set aside if the violation [of the mandate] is minor in
nature."

"It should be noted that, in assessing whether there has been a breach of the mandate,
the only question is whether the arbitral tribunal has failed to rule on any point which,
according to the arguments between the parties, was subject to its judgment."

Kaaphoeve/Swinkels
Ploeg/Kruse
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“Respondent’s argument that the Claimants had no acquired right to obtain the
WPC License and that they had no guarantee that they would obtain such license,
is a matter that does not go to the definition of investment for jurisdictional
purposes but rather to the value of the investment
[t]he lack of a WPC
license would be a matter to be considered when deciding on the quantum of
damages.

any legitimate ‘licensing issues’ are matters for the quantum phase of this
proceeding and do not properly go to jurisdiction or liability under the treaty
obiter dictum
[o]n the basis of the evidence received by the Tribunal

“On the basis of the evidence received by the Tribunal, it is satisfied that, even
without a WPC license, Devas could have rolled out satellite-only services.”

“the question of whether Devas could have offered satellite-only services [is] no
longer relevant for the further assessment. It is possible that the fact that Devas
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does not have a WPC licence does affect the value of the investments, as was also
ruled in the Partial Arbitral Award, but the answer to that question should be
addressed in the continuation of the Arbitral proceedings and is beyond the
scope of these setting aside proceedings."209

obiter dictum
res judicata
“376. In its Award on Jurisdiction and Merits, the Tribunal reached the following
conclusion: “[o]n the basis of the evidence received by the Tribunal, it is satisfied that,
even without a WPC license, Devas could have rolled-out satellite-only services.”

not have offered any
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201

202

"The obligation to give reasons is a fundamental principle of procedural law under both
Dutch and treaty law. Not only Section 121 Constitution in conjunction with Section 5
Judiciary (Organization) Act stipulates that judgments must contain the grounds on
which they are based, but also a summary of the reasons for the decision is a
fundamental requirement within the meaning of Article 6 ECHR."

“The ECtHR Court recalls that Article 6(1) of the EHRM requires judges to give reasons
for their decisions at least in such a way that the reasoning on which the decisions are
based is understandable, to ensure that its verifiable and acceptable both to the parties
and to third parties, including, in the event of an appeal, the appellate court.”

Supreme Court 7 April 1995, ECLI:NL:HR:2013:ZC1702 (
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206

“The conviction that the arbitral tribunal has made use of an incorrect assumption must
according to Huydecoper be based on more than solely a ‘difference of appreciation’;
it must concern a ‘manifest error’. He believes that a reasoning cannot be upheld if ‘it
cannot logically be defended or is otherwise evidently incomplete or insufficient. I agree
with Huydekoper in this regard.”215

207

208

Nannini/SFT Bank

Nannini/SFT Bank

Nannini/SFT Bank

Kers Rijpma
Nannini/SFT Bank
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even without a WPC license, Devas could have rolled out
satellite-only services

separate specific authorization and
licence (hereinafter called WPC licence) ... from the WPC wing ... permitting utilization
of appropriate frequencies band for establishment and possession and operation of
Wireless element of the Telecom Service

perations with INSAT and providing
the services in India will be subject to the Party obtaining the requisite operating and
frequency/siting license from the concerned authorities
As per
nominal procedures being followed with any commercial customer of ISRO's satellite
capacity, the operating licenses have to be obtained by the customer

did not address any part
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"The last two examples show that public order acts as a fundamental controller in the
legal system. This controller has the appearance of a chameleon, since it is determined
by context."

“
Eco Swiss/Benetton
NJB
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"The principle of a fair trial and of equal treatment overlap in this regard. However, the
right to a fair trial goes beyond the right to equal treatment as far as the right to be
heard of the parties is concerned. For example, it would be consistent with the principle
of equality if both parties were not heard. After all, treating both parties equally badly is
also a form of equality. However, the right to a fair trial also requires that both parties
be heard and not just that both (not) be heard in an equal manner."

"The parties shall be treated on equal terms. The arbitral tribunal shall give each party
an opportunity to defend its rights and to present its assertions.

ex
officio

The right of both parties to be heard;

"It can be conceded to the proposer that the right of both parties to be heard
encompasses more than just the right to take a position in proceedings. In paragraph
2.14 it was already shown that the principle also includes a 'right to judicial
consideration', which means that the judge - or in this case the arbitrator - will have to
take the parties' views into account in his decision."
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"Moreover, the court cannot ignore the arguments put forward by the parties at its own
discretion. The court must involve the assertions of the parties in its decision. The
principle of the right to a fair trial would be meaningless if the court could ignore the
arguments put forward by the parties at its discretion."

Spaanderman/Anova

“(…). However, there is no room for a restrictive application of this provision [
] if it must be held that the fundamental right to be heard was violated
in the making of the arbitral award. This right is no less important in arbitration
proceedings than in proceedings before the regular court.

The principle of equality of arms

Dombo Beheer v Netherlands

“(…) ‘equality of arms’ implies each party must be afforded a reasonable opportunity to
present his case – including his evidence – under conditions that do not place him at a
substantial disadvantage vis-à-vis his opponent.”

that will lose

“(…). Therefore, both parties must equally be afforded the opportunity to set out their
positions and to submit evidence. That sounds self-evident, but unfortunately that is

Het aanvullen van de rechtsgronden (thesis
Spaanderman/Anova
Dombo Beheer/Nederland
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not the case, if one considers that bias on the part of the court or arbitrator resulting
from the anticipated outcome of the case, entails the anything but imaginary risk that
the party ‘that will lose’ will no longer be afforded the opportunity to alter that opinion,
for example, by submitting evidence.(…).”

X/Slotervaartziekenhuis

IMS/Modsaf

res judicata

X/Slotervaartziekenhuis
IMS/Modsaf
, Mr. C.
Assers Handleiding tot de beoefening van het Nederlands Burgerlijk Recht. Procesrecht. 1. Beginselen van burgerlijk
procesrecht
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the Tribunal
would find it beneficial to be able to compare the valuation approach that is currently reflected
in the Parties’ submissions with the following alternative approach: (…)
Original Spectrum
Scenario

Original Spectrum Case
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“What is 40% of the value of the investment as it was actually made by the
Claimants, i.e. in consideration of all rights and obligations set out in the Devas
Agreement including access to 63 Mhz of S-band spectrum?
On account of, inter alia, paragraph 501(e) of the Award on Jurisdiction and Merits, the
alternative valuation approach would seek to identify the realistic value of the
Claimants’ actual investment on the valuation date, which would then be reduced by
multiplying that value by the factor 0.4.”

Reduced Spectrum Case

“Of particular relevance to this damages phase is the Tribunal's finding (by majority) [in
paragraph 373 of the Award on Jurisdiction and Merits] that:
On the basis of the evidence submitted to it as described above
and bearing in mind that the Respondent had already reserved
to itself 10% of the spectrum in question, the Tribunal, by
majority, is of the view that a reasonable allocation of
spectrum directed to the protection of the Respondent's
essential security interests would not exceed 60% of the
S-band spectrum allocated to the Claimants, the remaining
40% being allocated for the other public interest purposes
and being subject to the expropriation conditions under
Article 6 of the Treaty.
The Tribunal continued, in that same paragraph, that "[i]t [would] be up to the Tribunal,
in the next phase of this arbitral process (damages), to establish the compensation due
to the Claimants in that respect." The Tribunal (by majority), correspondingly held,
albeit expressed as a limitation, "that the protection of essential security interests

Submission on Quantum
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accounts for 60% of the Respondent's decision to annul the Devas Agreement, and
that the compensation owed by the Respondent to the Claimants for the expropriation
of their investment shall therefore be limited to 40% of the value of that investment."

if Devas had 25.2 MHz of spectrum available to it, rather than
the original 70 MHz (of which 7 MHz had been reserved for ISRO's use), then Devas could
and would have (a) reconfigured one of the two Satellites (and not used the other), and (b)
worked with new technology for its ground network to maximally use the 25.2 MHz of spectrum
to calculate the fair market
available
value (‘FMV’) that Devas’s business would have had as of February 17, 2011 (‘Valuation Date’)
on the assumption that Devas had 25.2 MHz of S-band spectrum available to it instead of the
originally-contemplated 70 MHz (the ‘Reduced Spectrum Case’

Respondent unlawfully seized
Claimants’ investments in 25.2 MHz of S-band spectrum that should have been available to
Devas after India’s essential security needs had been satisfied
eparation must be of an amount that will ‘as far as
possible, wipe out all of the consequences of the illegal act and reestablish the situation which
hen a
would, in all probability, have existed if that act had not been committed
business asset
is unlawfully seized, compensation for the loss of that asset is to be measured by
the fair market value of that investment in the situation that would have existed had the violation
n this case, then, Claimants are entitled to
of international law not occurred
recover the value of their respective shares of Devas’s expropriated assets, including 25.2
MHz of S-band spectrum put to its highest and best use
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only 9.0 MHz of the 10 MHz segment is considered usable, with a 0.5 MHz
slice on each end being ‘guard band’ spectrum that is not used in order to assure realization
of the satellite’s payload systems,
he correct
amount of spectrum that would have been available to Devas, after accounting for the
Government’s initial entitlement to 10% of the usable spectrum and its further entitlement as a
result of the Tribunal’s Partial Award to 60% of the usable spectrum initially allocated to Devas,
would be 19.44 MHz of S-band downlink [(BSS)] and 2.916 MHz of S-band uplink [(MSS)],
while the amount of spectrum that would be available to the Government would be 34.56 MHz
of S-band downlink and 5.184 MHz of S-band uplink

Devas would have been left with non-contiguous spectrum, usable with only small
channel sizes supported by the LTE standard

“In sum, Claimants have assumed a spectrum split and satellite configuration that
ignores the Government’s need to maximise its use of the spectrum that this Tribunal
has allocated to it for its essential security interests. If the spectrum were to be allocated
on a pro rata basis as describe above, the Government would have two satellites that
cover the same geographical area, meaning that if one satellite were to fail in whole or
in part, the Government would not be left without at least some coverage for its
essential security interests. While such a spectrum split and satellite configuration
would not have been optimal for Devas, the Government’s essential security interests
should not be compromised in order to accommodate Devas’ entertainment
business.”
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f one were to take
Claimants’ model exactly as it is, but were to simply shift the launch date of the satellite to July 2014 (a three-year delay), the
DCF-based valuation drops from US$1,495 million to US$310.9 million A delay to July 2015 (which roughly coincides with
the date of the actual launch of GSAT-6) would further reduce the DCF-based valuation to negative US$97.5 million.”

India’s Attempts to Evade the 25.2 MHz
Business Case Are Misplaced
“In keeping
with international law principles, Claimants and their experts have assumed a 'but for’ business case in which all of Devas's
rights under the Devas Agreement remained extant, but instead of having access to 70 MHz of S-band spectrum, Devas had
access to 25.2 MHz of (non-appropriated) S-band spectrum.”
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“The Tribunal has carefully reviewed the Parties’ written submissions on quantum in
this arbitration and looks forward to the Parties’ presentations as well as the
examination of witnesses and experts at the hearing.
In its review, the Tribunal has noticed that the discussion, based on the characterization
of the damages claim by the Claimants, focuses on the value of Devas in the
hypothetical event that it had obtained only 40% of the originally allocated spectrum. In
other words, the valuation concerns the value of an investment that the Claimants might
have made, had they been able to secure only 25.2 Mhz of spectrum.
Without prejudice to the Tribunal’s views as to the applicable “but for” scenario, the
Tribunal would find it beneficial to be able to compare the valuation approach that is
currently reflected in the Parties’ submissions with the following alternative approach:
What is 40% of the value of the investment as it was actually made by the
Claimants, i.e. in consideration of all rights and obligations set out in the Devas
Agreement including access to 63 Mhz of S-band spectrum?
On account of, inter alia, paragraph 501(e) of the Award on Jurisdiction and Merits, the
alternative valuation approach would seek to identify the realistic value of the
Claimants’ actual investment on the valuation date, which would then be reduced by
multiplying that value by the factor 0.4.
The Tribunal requests the Parties to ask their experts to provide a calculation of the
amount of compensation based on this alternative approach by 29 November 2017.
The Parties shall then have the opportunity to submit preliminary comments on these
alternative calculations by 6 December 2017, if they so wish.
In any event, the Tribunal would be pleased to hear the Parties’ views at the hearing
as to (i) the appropriateness from a legal point of view of one or the other approach to
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valuation and (ii) the calculations presented by the Parties’ experts in respect of both
approaches.

“In Claimants' main submission on quantum and initial expert reports, Claimants
calculated the value of a business in the "Reduced Spectrum Case," in which Devas
had access to 25.2 MHz of S-Band spectrum as of February 17, 2011 (the "Valuation
Date"). This approach was based on paragraph 373 of the Tribunal's Award on Merits
and Jurisdiction ("Merits Award"), in which a majority of the Tribunal found that only
60% of the S-band spectrum that had been allocated to Devas was expropriated based
on "essential security" interests. (...)
India apparently also interpreted the Merits Award as contemplating an award of
damages based on the reduced spectrum entitlement: in its two quantum submissions
(and accompanying expert reports), India engaged with Claimants' Reduced Spectrum
Case damages analysis without suggesting an alternative conceptual model.”

is the one that most effectively "wipes out"
the "consequences" of India's unlawful actions because it assesses the value of a business
utilizing 25.2 MHz of expropriated spectrum as at February 17, 2011 on the assumption that
the expropriation had not occurred.)
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“As this Tribunal is aware, Respondent strongly believes that the Partial Award was
only 60% correct on the essential security interests issue. That is an issue which is now
the subject of setting aside proceedings in the District Court in The Hague. For present
purposes, however, what is significant is that the Partial Award does acknowledge that
there were essential security interests at stake in this case and that Respondent could
justify reserving 60% of the spectrum on national security grounds... Nevertheless,
even proceeding on the assumption of only 60% military use of the spectrum in
question, there would be no basis for awarding compensation by taking 40% of the
value that the Devas business would have had (assuming that it had any value, which
is not the case under any reasonable assumptions) if there had been no essential
security interests whatsoever, as that would effectively ignore, and indeed contradict,
the Tribunal’s finding that 60% of Respondent’s decision was justified by its essential
security interests. Surely that is why Claimants themselves, in their original
submissions on quantum, took the same approach as Respondent and valued the
proposed Devas business on the basis that only 40% of the spectrum would be
available to it.”

is not
retaining the Reduced Spectrum Scenario for the purpose of valuation of damages in this
case.
Legal Standard of Reparation

“The Tribunal will, therefore, review the issues raised in this quantum phase of the
arbitration with the objective of finding an amount that will, “as far as possible, wipe out
all the consequences of the illegal act and re-establish the situation which would, in all
probability, have existed if that act had not been committed.”

Applicable 'But For' Scenario
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oversubscription ratio
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as far as possible, wipe out all the consequences of the
illegal act and re-establish the situation which would, in all probability, have existed if the act
had not been committed

is not retaining the
Reduced Spectrum Scenario for the purpose of valuation of damages in this case

“The Respondent, in February 2011, did take over 100% of Devas and, in its Award on
Jurisdiction and Merits, the Tribunal by majority concluded that only 40% of the value
of Devas was subject to compensation. A willing buyer, just before the Respondent’s
decision to takeover Devas, would have first determined the value of 100% of Devas
as a whole and then decided how much it was ready to pay for the shares held by the
Claimants, which were their only investment.”
The Tribunal’s task therefore is to determine the value that a willing buyer would have
been ready to pay, just before the CCS decision of February 17, 2011, for the shares
in Devas held by the Claimants who, together holding 37.6% of Devas’ shares, had
effective control of that company and then to retain 40% of that value as subject to
compensation in proportion to the Claimants’ shareholding in Devas. The Tribunal sees
no reason why such a buyer at that time would have limited himself to bidding for only
40% of the Claimants’ shares in Devas.”276

“352. The Tribunal does not question the right of the Respondent to terminate the
Agreement and to decide that the S-band would be reserved in the future for noncommercial activities. Two avenues were opened to it; one under Article 6 of the Treaty
whereby the Respondent could expropriate for public purposes the rights of the
Claimant under the conditions enunciated in that Article and the other one under Article
11(3) when, among other things, the Respondent’s decision was “directed to the
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protection of the essential security interests” of the State. Each of these avenues
however leads to very different conclusions in terms of liability and compensation.
353. Article 11(3) constitutes an important exception to the provisions of the Treaty.
(…)
354. (…) [T]he Tribunal, by majority, has no difficulty concluding that the reservation of
spectrum for the needs of defence and para-military forces can be classified as
“directed to the protection of its essential security interests”, coming under the
exclusion covered in Article 11(3) of the Treaty (…).
371. The Tribunal, by majority, therefore concludes that, although the CCS [Cabinet
Committee on Security] decision of 2011 appears to have been in part “directed to the
protection of its essential security interests,” that part remained undefined and several
other objectives were included in that decision, which had nothing to do with national
security. In the circumstances, the Tribunal rules that, although the Respondent was
fully entitled to reassign the S-spectrum to non-commercial use, the part which was not
reserved for military or paramilitary purposes would be subject to the provisions of
Article 6 of the Treaty concerning expropriation. (…).
373. On the basis of the evidence submitted to it as described above and bearing in
mind that the Respondent had already reserved to itself 10% of the spectrum in
question, the Tribunal, by majority, is of the view that a reasonable allocation of
spectrum directed to the protection of the Respondent’s essential security interests
would not exceed 60% of the S-band spectrum allocated to the Claimants, the
remaining 40% being allocated for other public interest purposes and being subject to
the expropriation conditions under Article 6 of the Treaty. It will be up to the Tribunal,
in the next phase of this arbitral process (damages), to establish the compensation due
to the Claimants in that respect.”

just before the Respondent's decision to take
over Devas

willing buyer
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Finally, a willing buyer would have been aware
that the spectrum that remained available to Devas was only 40% of the spectrum that had been allocated to it under the
Devas Contract, and that with only 40% of the spectrum, Devas would have less flexibility than had been the assumption in
2008
In February 2011, a willing buyer of the
Devas business would have expected delays in the launch of GSAT-6 to a date well past July 2011, with GSAT-6A to follow
only after India had obtained the experience and know-how from actual operations with GSAT-6
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“Arbitrators are also acting outside their mandate if they deviate from the facts as
established by and between the parties in the arbitration proceedings.”

“(…) It is thus considered that a violation of party autonomy may also constitute a
violation of the mandate outside the cases just mentioned, for example, if the arbitral
tribunal wrongfully supplements facts or certain legal grounds; for example, the arbitral
tribunal deviates from the factual elements put forward (and assumed as established)
by the parties, which may also concern the content and - to some extent - the validity
of an agreement.”

The most striking case of invalidity of the award is that of a
decision different from the claims of the parties, such as that which declares the

Het Nederlandse arbitragerecht

Nationaal en Internationaal
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existence of facts different from those submitted by the parties or which amends the
causa petendi, i.e. the grounds of the claim
To the extent that the parties may be deemed to agree on the existence
of a certain fact, there does not seem to be any room for the tribunal to make different
assumptions. (…) The tribunal has to base its decision on the facts introduced and
pgrounden by the parties; otherwise, it will exceed its power. The general rule is,
therefore, that an award may not be based on a fact that was not invoked by a party.
It is the parties who determine the factual scope of the dispute, and it is the parties who
require the remedies. An award that decides on the basis of facts not invoked by the
parties, or, to a large extent, an award that orders remedies that were not requested by
the parties, is an award that exceeds the arbitral tribunal’s power
(iii)

: “Another example of an excess of authority under Article 34(2)(a)(iii) [UNCITRAL
Model Law on International Commercial Arbitration] and parallel provisions of other
arbitration statutes involves awards deciding issues or disputes that the parties have not
submitted to the arbitral tribunal. A tribunal exceeds its authority by ruling on an issue
not presented by the parties in the arbitration even if the issue or dispute that it
addresses is within the scope of the parties’ arbitration agreement. As one court
explained: ‘Arbitrators have the authority to decide only those issues actually submitted
by the parties.’”289

(iv)

: “Where the parties agree on facts, these are not in dispute and the tribunal
should make its determination consistent with the facts as agreed.”290

(v)

: “Manifest excess of powers’ applies when a tribunal has gone
beyond the scope of the parties’ arbitration agreement, decided points that were not
submitted to it, failed to decide points properly submitted to it, or failed to apply the law
agreed by the parties.”291

(vi)

“Third, the arbitral tribunal cannot base its award on other facts than
those invoked by the parties. Deviation from this principle may amount to a procedural
error that can form the basis for challenge proceedings against the award under section
34 of the Act.”292

Tribunal’s Powers Versus Party Autonomy
General Report on
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(vii)

“[I]nternational courts are bound to the factual matrix as defined by the parties.
This means that in general, the courts may not take into account facts that have not
been presented by either party to the proceedings, are bound by mutually agreed facts,
and must decide whether contested facts are sufficiently established by evidence.”293

(viii)

“If however it should be beyond doubt that the arbitrator acted in
disregard or in manifest disregard of undisputed facts, did he act in excess of his
mandate? Undoubtedly this would be a violation of due process.”294
“As already posited, the principle ne ultra petita means that the object of the
dispute on which the judge can award executory rights is limited by the submissions of
the applicant (maximum) and of the respondent (minimum). The applicant can demand
less than he or she would be entitled to. In this case, the judge will not be allowed to
award more than was asked for (even if he or she had been prepared to do so); and he
or she cannot award anything different from what was demanded either. This means
that applicants are domini negotii and that they are perfectly entitled to claim only the
partial satisfaction of their rights. Conversely, the judge cannot award less than has been
conceded by the respondent either. If the respondent has conceded certain remedies,
there is an agreement with the claimant on these points and the judge must enforce it.
(…). In this way, the principle indicated the boundaries and hence the space within which
the judgment will be able to move.”295
The object of the dispute is thus defined by the parties alone, at least when the
‘maxime des débats’ applies, which is the case in international arbitration; according to
the adage ‘da mihi factum dabo tibi jus’, it is up to the parties to introduce the relevant
facts in the proceeding, to formulate their requests for relief on the basis of these facts,
in short to determine the object of the dispute, and it is up to the judge to allocate or
reject the said requests for relief based on the rule of law which it considers
applicable
Both common and civil law are in
agreement that facts are to be pleaded and proven by the parties and that courts in
general should decide on proven facts and should not make inquiries as to issues not
raised by the parties. (…) Both common and civil law acknowledge that arbitrators do
not have independent fact-finding powers
In a recent article (…) the following two bases for why ‘(…) the arbitrator is
bound by the facts that the parties submit’ were identified: [‘]The facts are – in contrast

Conclusions and Heads of Claim in International Arbitration
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to law – not something certain, but require proof. The parties are generally in a better
position to ascertain them, as they were actually involved.[’] Commentators would also
appear to be concerned that arbitrators’ initiatives to obtain factual evidence might have
the effect of expanding the dispute. The relevant law and legal principles are
circumscribed and controlled by the evidence, so this concern is greater concerning
initiatives as to evidence of fact, than concerning initiatives as to evidence of law.

by awarding damages based on its own novel
and deeply flawed method of calculation, which deviated from the arguments between the
parties

"In this case, it is also significant that the Russian Federation criticised HVY's damage
calculations at length, but did not propose an alternative valuation of Yukos itself (Final
Award no. 1783). It is then foreseeable that the Tribunal, which took on board many of
the Russian Federation's criticisms of HVY's calculations, would make its own damage
calculation, as it did in this case, based on HVY's assumptions that it found acceptable
and applying the Russian Federation's criticisms.
[...] It should be noted that, whatever the two alternative approaches, they did not
correspond to the method proposed by HVY and finally adopted by the Tribunal. That
method implied that HVY were entitled to (1) the value of the shares in Yukos on the
reference date, (2) the value of the dividends that Yukos would have paid to HVY up to
the reference date (plus pre-award interest) if the expropriation had not occurred ("but
for the expropriation of Yukos"). As HVY had applied this method to their damage
calculation, the Russian Federation should have been aware that the Tribunal would
follow HVY in this and had every opportunity to submit its own calculations based on
that methodology. It did not do so.

Arbitrators’ Initiatives to Obtain Factual and Legal Evidence
The Principle
in International Arbitration
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