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which the incorporation of the investment at issue in this case was approved,56 on which
Respondent places such heavy reliance, fairly reflects the mixed motives and purposes behind
the investment. The label placed on this document, "Treaty between the Government of
Ukraine and the Government of the Republic of Tatarstan on Incorporation of Transnational
Finance and Production Petroleum Company 'Ukrtatnafta' ," does not alter the mixed
commercial and public motivations behind the investment and the investment protections of
the Russia-Ukraine BIT.

56.

')

)

The Charter of Ukrtatnafta confIrms the mixed motives and purposes behind

the investment. The objectives, for example, ''to receive profIt, to improve profItability of
production, to increase the company value,,57 are quintessentially commercial in nature.
57.

Nothing in the language, the intention of the Contracting Parties, or the

context of the Russia-Ukraine BIT supports Respondent's effort to exclude investments, in
whole or in part, based on a distinction between public and commercial purposes. Indeed, as
)

we know from the preamble, the Russia-Ukraine BIT sought to "develop the basic
provisions" of the 1993 Investment Cooperation Treaty.

One of those basic provisions,

Article 3, provides:
'''Parties' investments' are types of property, fmancial, intellectual valuables
invested by Parties' investors into objects of entrepreneurial activity and other
types of activity for the purpose of gaining a profit (income) or a social
effect." 58

)
)

58.

)

)

This language, particularly its reference to "social effect," makes inescapable

the conclusion that public or mixed purpose investments are entitled to full protection under
the Russia-Ukraine BIT.

2.

)

59.
)

Tatneft's Investment Was Made In Conformity With The Host
State's Law

Respondent alleges that Tatneft's investment in Ukrtatnafta violated Ukrainian

law because, it claims, Tatneft violated a parity requirement that was allegedly imposed by

/

56

1995 Ukrtatnafta Incorporation Treaty, Exhibit R -1.

57

Charter, Article 2.1, Exhibit R-24.

58

Agreement on Cooperation in the Field ofInvestment of December 24,1993 (CLA-5).
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the 1995 Ukrtatnafta Incorporation Treaty, by subsequently acquiring a position in the control
block in Ukrtatnafta together with other shareholders. 59
60.

The 1995 Ukrtatnafta Incorporation Treaty provides:
"Pursuant to Decrees of the President of Ukraine No. 704/94 of November 29,
1994 and of the President of the Republic of Tatarstan No YJI-883 of
December 13, 1994, on Incorporation of Transnational Finance and
Production Petroleum Company 'Ukrtatnafta', and pursuant to the Treaty
between the Government of the Russian Federation and the Government of
Ukraine on Cooperation in the Development of Fuel and Energy Complexes of
September 7, 1994, the Government of Ukraine and the Government of the
Republic of Tatarstan, hereinafter referred to as 'the Parties', have arrived at
this Treaty to the effect as follows:
To incorporate on a parity basis the Transnational Finance and Production
Petroleum Company 'Ukrtatnafta' (hereinafter referred to as 'the Company')
stock company having its place of registration
in the form of a close-type
and location in the City of Kremenchuk, in the Poltava region of Ukraine, and
its representative offices in the Cities ofKyiv and

61.

First, it is far from clear that the above-quoted language of the treaty was ever

intended to constitute a "requirement" of any kind. Instead, the reference to a "parity basis"
would simply appear to be a description of the initial distribution of the share capital of
Ukrtatnafta.
62.

Second, even if the quoted language of the treaty were deemed mandatory and

not merely descriptive, it required at most that the company be initially "incorporat[ed]" on a
parity basis, and not that it remain so in perpetuity. Any such perpetual restriction would
have constituted a major burden on the alienability-and thus on the value-of all of the
parties' shares, which the parties cannot be presumed to have intended in the absence of clear
language to the contrary. Nothing in the language of the treaty suggests such an intent.
63.

Third, it is undisputed that the acquisition of shares by Tatneft and Tatarstan at

the time of Ukrtatnafta's incorporation in 1995 was in fact made on a parity basis.
Respondent does not allege, and could not allege, that any share purchase by Tatneft or
Tatarstan ever violated the hypothesized "parity requirement".

S9

Statement of Defense, " 114-119.

60

1995 Ukrtatnafta Incorporation Treaty, Article 1 (Exhibit R-l) [emphasis added].
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)

\
I

64.

Fourth, it is equally undisputed that the acquisitions of shares by AmRuz and

Seagroup upon which Respondent bases its "parity" argument were not made until 1998 and
1999, several years after the incorporation of Ukrtatnafta. Even before the first of those
\/

acquisitions, the constituent documents of Ukrtatnafta (its Articles of Association and
Charter) had been amended to delete all earlier references to parity.61 Thus, the AmRuz's
and Seagroup's investments were made at a time when parity was clearly no longer
envisaged, let alone mandated.
65.

Fifth, the above-mentioned amendments were approved unanimously by the

shareholders ofUkrtatnafta at the time (1998), including the State Property Fund of Ukraine.
Accordingly, if Ukraine has any complaint about the acquisition of a block of shares by
AmRuz or Seagroup, or by Tatneft or the Republic of Tatarstan, allegedly in breach of the
parity requirement, Ukraine would be estopped from basing a jurisdictional objection on
these acquisitions, as Ukraine expressly consented to them.
66.

)

Elementary principles of fairness require tribunals to prevent a respondent

State from arguing a violation of its domestic law as a jurisdictional defense where it
expressly endorsed it.
67.

As stated in Fraport v. Philippines:
"Principles of fairness should require a tribunal to hold a government estopped
from raising violations of its own law as a jurisdictional defense when it
knowingly overlooked them and endorsed an investment which was not in
compliance with its law.,,62

)
)
)

)

)

61

Article 5(15) of the 1995 version of the Agreement on Creation and Operation of Ukrtatnafta
Transnational Financial Industrial Petroleum Company (Exhibit C-29) provided that "Any change of
the Statutory Fund shall preserve the continue parity of contributions made by the Founders from the
Ukraine and from the Republic of Tatarstan." (see also Article 6(5) of the 1995 Charter, Exhibit C-30).
This provision was deleted by the Ukrtatnafta's shareholders in 1998. See the Minutes of the General
Meeting No.3 of June 10, 1998, Article 4(1) (Exhibit C-31), which approved the new version of the
founding documents, which did not contain the parity requirement any longer. See Articles 5(10) to
5(12) of the Agreement on Creation and Operation of Ukrtatnafta Transnational Financial Industrial
Petroleum Company, as approved by Ukrtatnafta's General Meeting of June 10, 1998 (Exhibit C-32)
(''The Company may enlarge or reduce the charter capital."; "The charter capital may be enlarged after
all of the Company shares have been paid for by the Founders."; "A General Shareholders' Meeting
shall decide to alter the size of the charter capital."). See also the Charter as approved by Ukrtatnafta's
General Meeting of June 10, 1998, Articles 5(6) to 5(8) (Exhibit C-33).

62

Fraport AG Frankfurt Airport Services Worldwide v. Republic of the Philippines, ICSID Case
No. ARB/03/25, Award of August 16, 2007, 346 (CLA-32).

)
)
)'.

)

)
)
)

)
)

)
)
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68.

These principles were discussed at some length and applied by the tribunal in

Kardassopoulos v. Georgia:
"'Protection of investments' under a BIT is obviously not without some limits.
It does not extend, for instance, to an investor making an investment in breach
of the local laws of the host State. A State thus retains a degree of control
over foreign investments by denying BIT protection to those investment that
do not comply with its laws. As noted by one scholar, 'no State has taken its
fervour for foreign investment to the extent of removing any controls in the
flow of foreign investment into the host State'. This control, however, relates
to the investor's actions in making the investment. It does not allow a State to
preclude an investor from seeking protection under the BIT on the ground that
its own actions are illegal under its own laws. In other words, a host State
cannot avoid jurisdiction under the BIT by invoking its own failure to comply
with domestic law.,,63
"The assurances given to Claimant regarding the validity of the N A and the
Concession were endorsed by the Government itself, and some of the most
senior Government officials of Georgia (including, inter alia, President
Gamsakhurdia, President Shevardnadze, Prime Minister Sigua and Prime
Minister Gugushvili) were closely involved in the negotiation of the N A and
the Concession. The Tribunal also notes that the Concession was signed and
'ratified' by the Ministry of Fuel and Energy, an organ of the Republic of
Georgia.
The Tribunal further observes that in the years following the execution of the

N A and the Concession by SakNavtobi and Transneft, respectively, Georgia
never protested nor claimed that these agreements were illegal under Georgian
law. In light of all these circumstances, the Tribunal is of the view that
Respondent created a legitimate expectation for Claimant that his investment
was, indeed, made in accordance with GeorJiian law and, in the event of
breach,.would be entitled to treaty protection."
"[E]ven if the N A and the Concession were entered into in breach of
Georgian law, the fact remains that these two agreements were 'cloaked with
the mantle of Governmental authority'. Claimant had every reason to believe
that these agreements were in accordance with Georgian law, not only because
they were entered into by Georgian State-owned entities, but also because
their content was approved by Georgian Government officials without
objection as to their legality on the part of Georgia for many years thereafter.
Claimant therefore had a legitimate expectation that his investment in Georgia
was in accordance with relevant local laws. Respondent is accordingly
estopped from objecting to the Tribunal's jurisdiction ratione materiae under

6J

Ioannis Kardassopoulos v. Georgia, ICSID Case No. ARB/05/8, Decision on Jurisdiction of July 6,
2007, 182 (CLA-33) [emphases in original].

64

Ibid, W191-192 [emphases added].
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the ECT and the BIT on the basis that the N A and the Concession could be
void ab initio under Georgian law.,,65
69.

Since Ukraine voted in favor of the resolution eliminating any parity

requirement, Ukraine cannot be heard to defend on the ground that Tatneft's investment
somehow violated a parity requirement under Ukrainian law.
)

')

70.

Finally, any such argument would be precluded by the terms of the Russia-

Ukraine BIT, which does not admit an argument based on post-investment violation of
Ukrainian law. Article 1(1) of the Russia-Ukraine BIT provides:
"'Investments' shall denote all kinds of property and intellectual values, which
are put in by the investor of one Contracting Party on the territory of the other
Contracting party in conformity with the latter's legislation, and in particular:

[...].,,66
71.

According to the express language of Article 1(1), the requirement that the

)

investment be made in accordance with the host State's law is limited to the initiation of the

)

investment. The investments of Tatneft and Tatarstan plainly met this requirement.
72.

Attempts to base a jurisdictional objection on a forced construction of treaty

provisions aimed at extending this type of requirement beyond the initiation of the investment
have failed in other cases. As stated in Fraport v. Philippines:
"With respect to the temporal extension of the condition in the relevant
provisions of the BIT, it has been contended by the Respondent and some of
its experts that an investment, in order to maintain jurisdictional standing
under the BIT, must not only be 'in accordance' with relevant domestic law at
the time of commencement of the investment but must continuously remain in
compliance with domestic law, such that a departure from some laws or
regulations in the course of the operation of the BIT would deprive a tribunal
under the BIT of jurisdiction. Although this contention is not relevant to the
analysis of the problem which the Tribunal has before it, namely the entry of
the investment and not the way it was subsequently conducted, the Tribunal
would note that this part of the Respondent's interpretation appears to be a
forced construction of the pertinent provisions in the context of the entire

)

)

)

)

)
)
65

Ibid., , 194 [emphasis added]. See also Inceysa Vallisoletana, S.L. v. Republic of El Salvador, ICSID
Case No. ARB/03/26, Award of August 2, 2006, 1237 (CLA-34); Tokios Tokeles v. Ukraine, ICSID
Case No. ARB/02118, Decision on Jurisdiction of April 29, 2004, ICSID Review, 2005, vol. 20, p. 205,
, 86 (CLA-17); Saluka Investments BVv. The Czech Republic, UNCITRAL Arbitration, Partial Award
of March 17, 2006, , 217 (CLA-24).

66

Exhibits R-2, C-23 [emphases added].

)

)
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Treaty. The language of both Articles 1 and 2 of the BIT emphasizes the
initiation of the investment. Moreover the effective operation of the BIT
regime would appear to require that jurisdictional compliance be limited to the
initiation of the investment. If, at the time of the initiation of the investment,
there has been compliance with the law of the host state, allegations by the
host state of violations of its law in the course of the investment, as a
justification for state action with respect to the investment, might be a defense
to claimed substantive violations of the BIT. but could not deprive a tribunal
acting under the authority of the BIT of its jurisdiction. ,,67
73.

For the reasons stated above, Respondent's contention that jurisdiction should

be denied on the basis that the investment failed to conform with Ukrainian law is
unsupported and unavailing.

n.

TATNEFT'S CLAIMS ARE ADMISSmLE
A.

74.

Tatneft's Position On AmRuz And Seagroup
The Statement of Claim makes clear, that at the time of the "violent and illegal

action to gain control of the Kremenchug refmery," AmRuz and Seagroup were "aligned in
interest and have exercised their rights as shareholders in coordination with the Ministry of
Land Property [of Tatarstan] and Tatneft." 68

As a result, Tatneft's shareholding in

Ukrtatnafta enjoyed a significant enhancement in value because it was allied in interest with
other shareholders. These statements thus relate to the value of Tatneft's shares and the
rights associated with Tatneft being part of this alliance.
75.

In December 2007, Tatneft acquired shares of AmRuz and Seagroup.69

76.

Respondent is correct in stating that "Seagroup and AmRuz are not parties to

this arbitration." What is germane to this arbitration, however, is the harm caused to Tatneft
through AmRuz's and Seagroup's losses as a result of the recent events described at

mr l31-

146 below.

67

Fraport AG Frankfurt Airport Services Worldwide v. Republic of the Philippines, ICSID Case
No. ARB/03/25, Award of August 16, 2007, '11'11344-345 (CLA-32) [italicized emphases in original,
underlined emphases added].

68

Tatneft's Notice of Arbitration and Statement of Claim of May 21, 2008 ("Statement of Claim") ft 3132.

69

In December 2007, Tatneft purchased 49.6% of AmRuz and 100% of Seagroup. The share purchase
agreement with AmRuz also included an option allowing Tatneft to purchase, subject to antitrust
clearance, an additional 49.1% in AmRuz. See Tatneft's Consolidated Financial Statements for the
Years Ended December 31,2008 and 2007, p. 14 (Exhibit C-34).
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B.

Tatneft Is Entitled To Base Damage Claims On The Illegal Seizure Of
Ukrtatnafta's Bank Accounts And The Failure To Pay For Crude Oil
Delivered By Tatneft To Ukrtatnafta

77.

Respondent has attempted to interpret Tatneft's claim as one for breach of an

oil supply contract between Tatneft and Ukrtatnafta. 70
78.

Respondent's contrived restatement of Tatneft's allegations fmds no support in

the Statement of Claim. Tatneft has not brought a claim based on breach of contract, whether
directly with Ukrtatnafta or indirectly through intermediary companies. What Tatneft is
alleging is that by illegally seizing bank accounts and taking control of the finances of
Ukrtatnafta, Mr. Ovcharenko has deprived Tatneft "of payment for oil already delivered and
have prevented Tatneft from continuing to enjoy its role as the principal supplier of oil to
Ukrtatnafta'"71
79.

Respondent also alleges that an intermediate company, Suvar-Kazan, has sued

and recovered for unpaid oil in Russian courts. 72
80.

First, it is well established that the critical date for determining jurisdiction as

well as the admissibility of a claim is the date on which the proceedings are deemed to have
been instituted, which in this case was May 21,2008. 73

)

)
)

)
/

)

70

Statement of Defense, W33,124.

71

Statement of Claim, 1 39.

72

Statement of Defense, " 128-131.

73

For instance, Ceskoslovenska Obchodni Banka, A.S. v. The Slovak Republic, ICSID Case No.
ARB/97/4, Decision on Objections to Jurisdiction of May 24, 1999, ICSID Review, 1999, vol. 14, p.
251 at p. 261,,31 (CLA-29): "[I]t is generally recognized that the detennination whether a party has
standing in an international judicial forum for purposes of jurisdiction to institute proceedings is made
by reference to the date on which such proceedings are deemed to have been instituted."; National Grid
PLC v. The Argentine Republic, UNCITRAL Arbitration, Decision on Jurisdiction of June 20, 2006,
1118 (CLA-35): "As a general matter, all the arbitral tribunals in the cases discussed by the parties Amco, SOABI. CSOB, LETCO, and Mondev - held that the critical date to meet the jurisdiction
requirements is the date when the proceedings are instituted. Loewen also supports this position, as
pointed out by the Claimant and as becomes evident when reviewing the previously quoted statement
relied on by the Respondent."; Case Concerning Border and Transborder Armed Actions (Nicaragua v.
Honduras), ICJ, Judgment on Jurisdiction and Admissibility of December 20,1988, ICJ Reports 1988,
p. 69 at p. 95, 166 (CLA-36): ''The critical date for determining the admissibility of an application is
the date on which it is filed [...]."; Case Concerning Questions ofInterpretation and Application of the
1971 Montreal Convention Arisingfrom the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v.
United Kingdom), ICJ, Judgment on Preliminary Objections of February, 27,1998, ICJ Reports, 1998,
p. 9 at pp. 25-26, W43-44 (CLA-37); South West Africa Cases (Ethiopia v. South Africa; Liberia v.
South Africa), ICJ, Judgment on Preliminary Objections of December 21, 1962, ICJ Reports 1962, p.
319 at p. 344 (CLA-38).
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81.

No reliance can thus properly be placed on a Russian court decision issued

several months thereafter, in September 2008, for purposes of denying jurisdiction or
admissibility of Tatneft's treaty claims.
82.

Second, any judgment rendered by a Russian court in favor of Suvar-Kazan,

any execution of such judgment, and any payment of the proceeds thereof to Tatneft would at
most be relevant to the amount of compensation due to Tatneft.74

Respondent cannot

introduce partial damage defenses as a basis for resisting jurisdiction or admissibility.
83.

As stated in CME Czech Republic B. V. v. The Czech Republic:
"The Respondent's contention that the Claimant exploited a dispute under a
commercial contract to pursue Treaty proceedings must be rejected. The
Claimant based its claim on the alleged breach of the Treaty. In parallel the
Claimant's subsidiary in the Czech Republic has pursued its civil law claims
in front of the Czech Civil Courts. The fact that the object of the two
proceedings, compensation for injury to the Claimant's investment, is the
same, does not deprive the parties in the Treaty proceedings nor in the civil
court proceedings of jurisdiction. An affirmative award and/or judgment may
have impact on the quantum of the damages adjudicated in the proceedings or
give the right to the respective defendant to raise legal defences in the
respective enforcement proceedings with the argument that the adjudicated
damage claim has been already remedied under the award and/or judgment of
the respective other proceeding. However, jurisdiction is not affected by this
incidence of parallel proceedings.
The Respondent's defence that the Claimant may not concurrently pursue the
same remedies in different fora is, therefore, rejected.,,75

84.

The Statement of Claim states that Tatneft has been deprived of payments for

crude oil in the amount of at least US$ 520 million as a consequence of the raid and
Ukraine's connivance therewith and failure to take any remedial action. Nothing further is
required of Tatneft at this stage of the proceeding.
85.

Respondent has supplied no legal authority or logical argument for the

proposition that Tatneft is deprived of standing to recover all or part of its losses resulting
from Respondent's failure to remedy the seizure of Ukrtatnafta and its bank accounts, which

74
75

Neither Suvar-Kazan, nor Tatnefi for that matter, has recovered any money so far.

CME Czech Republic B. V. v. The Czech Republic, UNCITRAL, Partial Award of September 13, 2001,

'If'lf 410, 411 (CLA-39) [emphases added] .

28

Case 1:17-cv-00582-CKK Document 24-18 Filed 07/25/17 Page 12 of 30

in turn resulted in Tatneft not being paid for crude oil through an indirect supply relationship.
Under the plain language of Article 9 of the Russia-Ukraine BIT, the Tribunal has
jurisdiction over "any dispute between either Contracting Party and the investor of the other
Contracting Party, which may arise in connection with the investments." 76

Under the

applicable standard, as set forth in eMS v. Argentina, it is sufficient for Claimant to have
"demonstrated prima facie that it has been adversely affected by measures adopted by" the
host State "for the tribunal to consider that the claim [...] is admissible and that it has
)

jurisdiction to examine it on the merits.,,77 LG&E v. Argentina is to the same effect:

")
"[T]he fact that the Claimants have demonstrated prima facie that they have
been adversely affected by measures adopted by the Respondent is sufficient
for the ·Tribunal to consider that the dispute, as far as this matter is concerned,
is admissible and that it has jurisdiction to examine it on the merits." 78

)
.>

)
")
)

")

)
)
-)

86.

There is no requirement that Claimant must have a direct contractual supply

relationship with Ukrtatnafta to claim damages resulting from Ukraine's treaty violations.
87.

The extent to which such damages arising from failure of intermediaries to pay

Tatneft for oil deliveries are compensable is a question for the merits. It is not for the
Tribunal at the jurisdictional and admissibility stage to examine whether the acts complained

)

of give rise to State responsibility and the scope of reparation.

)

)
)
)

88.

Arbitral tribunals have awarded claims for consequential damages when those

claims arose out of events that were the direct and immediate consequence of the host State's
violation of its treaty obligations. For example, in Siemens v. Argentina, Siemens requested
and the tribunal awarded expropriation damages incurred in relation to claims that Siemens's

)

contractors and suppliers made or might make against Siemens as a result of Argentina's

)

unlawful termination of an investment contract:

)
"[T]he claim on account of post-expropriation costs is justified in order to
wipe out the consequences of the expropriation. [...] The Tribunal [...]

)
)
)

)
)

76

Exhibits R-2, C-23.

77

CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No. ARB/Oll8, Decision
on Objections to Jurisdiction of July 17, 2003, International Legal Materials, 2003, vol. 42, p. 788 at p.
793, 35 (CLA-40).

78

LG&E Energy Corp., LG&E Capital Corp., and LG&E International, Inc. v. Argentine Republic,
ICSID Case No. ARB/02/1, Decision on Objections to Jurisdiction of April 30, 2004, ICSID Review,
2006, vol. 21, p. 155 at p. 173, 68 (CLA-41) [emphasis added].

)
)

)
)

)
)

)
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decides that Argentina shall hold the Claimant, its subsidiaries and affiliates,
wherever located, harmless from, and indemnify same in respect of, any
claims heretofore or hereafter asserted against any of them by any of the
following subcontractors to SITS in relation to the Contract [...].,,79
89.

It is well established that, at the jurisdictional phase, the Tribunal must not

make fmdings concerning the merits of the Claimant's claims or the amount of damages
suffered. At this stage the Tribunal need only establish that it has jurisdiction over the
dispute presented by Claimant. There is ample authority for this proposition. For example,
in Impregilo v. Pakistan the tribunal held:
"When considering its jurisdiction to entertain the Treaty Claims, the Tribunal
considers that it must not make fmdings on the merits of those claims, which
have yet to be argued, but rather must satisfy itself that it has jurisdiction over
the dispute, as presented by the Claimant. This has been recognised both by
the ICJ and by arbitral tribunals in many cases."so
Other substantial authority, including decisions of the Permanent Court of International
Justice,81 the International Court of Justice 82 and other investment arbitral tribunals,83 is to
the same effect.

79

Siemens A.G. v. The Argentine Republic, ICSID Case No. ARB/02/8, Award of February 6, 2007, 387
(CLA-42) [emphasis added].

80

Impregilo s.p.A. v. Islamic Republic of Pakistan, ICSID Case No. ARB/03/3, Decision on Jurisdiction
of April 22, 2005, 237 (CLA-43) [emphasis added].

81

For instance, The Pajzs, Csaky, Esterhtizy Case (Hungary v. Yugoslavia), PCIJ, Order on Preliminary
Objection of May 23, 1936, Series AlB, No. 66, p. 4 at p. 9 (CLA-44): "Whereas the questions raised
by the first of these objections and those arising out of the appeal as set forth in the Hungarian
Governmenfs submissions on the merits are too intimately related and too closely interconnected for
the Court to be able to adjudicate upon the former without prejudging the latter; [...] Whereas the
further proceedings on the merits [...] will place the Court in a better position to adjudicate with a full
knowledge of the facts upon the second objection [...]." [emphasis added]; The Panevezys-Saldutiskis
Railway Case (Estonia v. Lithuania), PCIJ, Order on Preliminary Objections of June 30, 1938, Series
AlB, No. 75, p. 53 at pp. 55-56 (CLA-45): "Whereas, at the present stage of the proceedings, a decision
cannot be taken either as to the preliminary character of the objections or on the question whether they
are well-founded; any such decision would raise questions offact and law in regard to which the Parties
are in several respects in disagreement and which are too closely linked to the merits for the Court to
adjudicate upon them at the present stage [... ]. Whereas, if it were now to pass upon these objections,
the Court would run the risk of adjudicating on questions which appertain to the merits of the case or of
prejudging their solution;." [emphases added].
For instance, Nuclear Tests Case (Australia v. France), ICJ, Judgment of December 20, 1974, ICJ
Reports 1974, p. 253 at p. 259, 22 (CLA-46): ''The scope of the present phase of the proceedings was
defined by the Court's Order of 22 June 1973, by which the Parties were called upon to argue, in the
first instance, questions of the jurisdiction of the Court and the admissibility of the Application. For
this reason, as already indicated, not only the Parties but also the Court itself must refrain from entering
into the merits of the claim." [emphasis added].
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90.

As to Respondent's argument that Tatneft refused to enter into an oil supply

contract in October 2007, as proposed by Mr. Ovcharenko,84 it is at best disingenuous. At
the time, Tatneft was owed US$ 520 million by Ukrtatnafta for oil that had been delivered
but not paid for, a fact of which Respondent now claims it is unaware. 85 With this fact in
mind, Tatneft's refusal to consider a contract requiring it to continue to deliver oil to a nonpaying customer was of course the only rational response to Mr. Ovcharenko's proposal.
91.

Furthermore, Mr. Ovcharenko's offer followed his illegal and forceful seizure

ofUkrtatnafta from its rightful management. To state the obvious, Tatneft's unwillingness to
enter contract negotiations with a criminal cannot be a basis for a defense by Respondent.
92.

Finally, regarding Respondent's allegation that in 2005 Tatneft interrupted oil

')

supplies to the Kremenchug refinery in response to a court decision concerning AmRuz and

)
)
)

Seagroup,86 in fact, Tatneft was forced to temporarily suspend shipments of oil to Ukrtatnafta
again because of a very substantial amount of outstanding and long overdue payments for oil
it had delivered.

)
)

C.
93.

Tatneft Has Stated A Prima Facie Case
As will be demonstrated in,-r,-r 150-155 below, in order to establish jurisdiction

")

and admissibility, it is sufficient that the case stated by Tatneft be capable of giving rise to a

)
)

violation of the Russia-Ukraine BIT.

)
)
)

)
)
)

83

Salini Costruttori S.p.A. and Italstrade S.p.A. v. The Hashemite Kingdom of Jordan, ICSID Case No.
ARB/02l13, Decision on Jurisdiction of November 9, 2004, International Legal Materials, 2005, vol.
44, p. 573 at p. 595, , 137 (CLA-47): "When considering its jurisdiction to entertain those claims, the
Tribunal must not address the merits of the claims, but it must satisfy itself that it has jurisdiction over
the dispute, as presented. This has been recognized both by the International Court of Justice and by
Arbitral Tribunals in many cases." [emphasis added]; Duke Energy International Peru Investments No.
1. Ltd v. Republic of Peru, ICSID Case No. ARB/03/28, Decision on Jurisdiction of February 1,2006,
, 86 (CLA-48): "In this jurisdictional phase of the arbitration, the sole issue before the Tribunal is
whether it has jurisdiction over the dispute. The Tribunal must not in any way prejudge the merits of
the case. but simply examine whether the merits dispute. as stated by Claimant is within its
jurisdiction." [emphasis added]; loan Micula. Viorel Micula. s.c. European Food S.A .• s.c. Starmill
S.R.L. and S.c. Multipack S.R.L. v. Romania, ICSID Case No. ARB/05/20, Decision on Jurisdiction
and Admissibility of September 24, 2008, , 66 (CLA-49): "It is also common ground that the
jurisdictional stage is not the appropriate time to enter the merits of the case."

84

Statement of Defense,

85

Ibid

86

Ibid

,0)

--'

)
)
)
)

)
)
)

)
)
)
)
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1.
94.

Tatneft's Shareholder Rights Have Been Harmed

Respondent seeks to deny that Tatneft's shareholder rights have been

expropriated on the spurious ground that Tatneft continues to be a shareholder of Ukrtatnafta,
arguing that its rights as a minority shareholder have not been affected. 87 Respondent also
contends that Tatneft has never had any vested right to manage and control Ukrtatnafta or to
appoint the Chairman of the Management Board, neither alone, nor in alliance with other
shareholders,88 because that power was bestowed upon the Ukrainian side, not on Tatneft,
and because if any such power of control had ever existed, it would have been at variance
with Ukrainian law. Finally, Respondent contends that the reinstatement of Mr. Ovcharenko
pursuant to a Ukrainian court decision cannot be characterized as an expropriation. None of
these arguments has any merit.
95.

First and foremost, Respondent's attempt to anticipate the discussion of the

merits of the case in the present jurisdictional and admissibility stage ignores the obvious, i.e.
that Tatneft's shareholder rights, which are not limited to management rights, have been
seriously harmed since October 2007, with the complicity of Respondent.
96.

In November 2004, Tatneft and the other Ukrtatnafta shareholders, including

Naftogaz, the representative of the Ukrainian side, unanimously decided to dismiss
Mr. Ovcharenko from his position as Chairman of the Management Board and to appoint in
his place Mr. Glushko.

Despite the shareholders of Ukrtatnafta exercising their will to

remove Mr. Ovcharenko and to appoint another manager in his place, in October 2007,
Mr. Ovcharenko returned to Ukrtatnafta accompanied by a squad of heavily armed men and
through a forcible takeover, took control of the company. 89
97.

The grossly illegal nature of Mr. Ovcharenko's invasion of Ukrtatnafta's

premises and wresting of control has been acknowledged on several occasions by the highest
Ukrainian officials, including the Ukrainian Prime Minister. 90

87

Ibid.,

150-153.

88

Ibid.,

146-149.

89

See Statement of Claim,

90

Ibid., W 24-28. Raider attacks of the kind experienced by Ukrtatnafta are not uncommon in Ukraine.
To the contrary, they represent a widespread phenomenon that threatens the economic reliability and
stability of Ukraine. Former Minister of Finance Viktor Pynzenyk identified "arbitrary regulations and

16-22.
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2.
98.

Tatneft's Right To Have Ukrtatnafta Managed By The Elected
Chairman And Not By A Corporate Raider Bas Been Violated

As a shareholder of Ukrtatnafta, Tatneft had the right to participate in the

election of the top management of Ukrtatnafta, including in particular that of the
)
)

Management Board and Chairman of the Management Board who, as the highest executive
officer, is granted important powers over day-to-day management of the refinery.

)

)"
')

99.

As a shareholder ofUkrtatnafta, Tatneft was entitled to have the resolutions in

favor of which it and the other shareholders of Ukrtatnafta voted regarding the appointment
of Ukrtatnafta's highest executive officers respected and implemented. This respect for the

")

shareholders' will is a right belonging to all Ukrtatnafta shareholders, whatever the

)

magnitude of each shareholder's stake. Furthermore, even if Tatneft had not concurred in the

)

appointment of Mr. Glushko as Chairman of the Management Board in 2004, Tatneft would
still be entitled to have the company in which it is a shareholder run by the manager
appointed by the majority of the shareholders, and not by Mr. Ovcharenko, a former manager

)

")

who had been terminated by a unanimous vote of all the shareholders. 91

)
)
corporate raiding" as the "largest detriments to foreign investment in Ukraine." See Corporate Raiding
And Corruption, Behind the Breaking News, November 1, 2007, vol. VI, no. 1 (Exhibit C-35).
According to a study carried out by the Atlantic Council of the United States reported by the Ukrainian
press, the typical scheme employed by raiders works as follows: "Raiders infiltrate the company of
interest with agents who collect information. A small share of stock is purchased. Then, a usually
frivolous lawsuit is filed with a lower-level court in a remote town. Armed with an often anomalous
court injunction, raiders resort to force, sending a pseudo-'security firm' to take possession of the
property (through forcible entry). Further, by bribing law enforcement agencies, they keep the object
under their cootrol- even in the face of a corrected court decision. Then, they try to re-sell property to
themselves or to those who ordered the raid, to change the composition of charter capital (which
requires changing the statute of the enterprise)." See Jan Neutze, Adrian Karatnycky, Corruption,
Democracy, and Investment in Ukraine, The Atlantic Council of The United States, October 2007,
p. 13 (Exhibit C-36); Corruption Fight Must Rein in Courts, Kyiv Post, May 23, 2008 (Exhibit C-37).
As confirmed by the Vice Prime Minister Oleksandr Turchynov, "[r]aider attacks very often cover
illegal decisions of courts, which certainly discredit the independent judicial branch of power." See
Ukrainian Anti-Raider Commission In Cooperation With Courts Will Draft Amendments To Laws,
Turchynov Says, Interfax Ukraine Business Weekly, July 29, 2008 (Exhibit C-38). The problems and
embarrassment caused by raider actions were such that a special "Interdepartmental Commission for
Illegal Mergers and Seizure of Companies" was set up, in the aftermath of the seizure of the
Kremenchug refinery, to tackle the problem and an "anti-raider law" providing that only authorized
State officers could enforce judgments ordering the replacement of companies' management bodies and
officials, and forbidding any other person from participating in those enforcement activities, had to be
enacted by the Supreme Council of Ukraine. See Decree No. 540-VI of September 18, 2008 (Exhibit
C-39). Regrettably, however, this measure has done nothing whatsoever to alleviate the harm done by
Mr. Ovcharenko's raid against Ukrtatnafta.

)
)

)
)
)

)

)

)

)
)

)
)
)
)
)
)
)
)

91

30In this respect, Respondent's belated defense of Mr. Ovcharenko in the Statement of Defense
31) is surprising, as it is sharply inconsistent with the initiatives taken by Naftogaz - with Respondent's
approval- as an Ukrtatnafta shareholder. Indeed, it should be kept in mind that it was Ukraine, not

33
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100.

The hannful consequences caused by the forcible takeover by Mr. Ovcharenko

for all Ukrtatnafta's shareholders, whatever the size of their stake, are manifest. 92

3.
101.

Tatneft's Right To Be Informed Of The Financial And
Operational Performance Of Ukrtatnafta Has Been Violated

Upon successfully unseating the legitimate management of Ukrtatnafta

through sheer physical force, Mr. Ovcharenko and his cronies immediately undertook actions
highly detrimental to the interests of Tatneft and the other shareholders.
102.

To conceal from the shareholders the mismanagement and looting of

Ukrtatnafta that commenced upon the illegal seizure of control, Mr. Ovcharenko ended the
longstanding practice approved by management and the shareholders of providing detailed
monthly reports on the fmancial performance of Ukrtatnafta to the shareholders. From this
point forward, all the shareholders, including Tatneft, were kept in the dark, deprived of their
right to receive periodic information on the operation of the company.
103.

The last information that Tatneft received was a paltry five-page report sent in

November 2007 covering Ukrtatnafta's activities of October 2007,93 providing only a

Tatneft, that originally proposed to the Supervisory Board to appoint Mr. Glushko in Mr. Ovcharenko's
place. See Minutes of the Supervisory Board's Meeting of September 21,2004, item 6(1) (Exhibit C5), and Mr. Muratov's Direction of September 16, 2004 (Exhibit C-6). Respondent's accusations
against Mr. Glushko are also in sharp contrast with the widely recognized success obtained by
Ukrtatnafta under Mr. Glushko's management and by Mr. Glushko himself as Chainnan of the
Management Board during the years 2004-2007. See, e.g., press reports published in the news archive
of the official website of Ukrtatnafta, available at http://www.ukrtatnafta.com/archive_list.php:
Ukrtatnafta Wins 'Best Trademark' International Prize, December 8, 2004 (Exhibit C-40); Ukrtatnafta
Commended by Ukrainian's State Tax Administration, August 4, 2005 (Exhibit C-41); Ukrtatnafta
Rated Among Ukraine's Top Business, August 9, 2005 (Exhibit C-42); Ukrtatnafta Increases Crude Oil
Refining, December 6, 2006 (Exhibit C-43) Managers' Guard Rating List: Ukrtatnafta CEO Among
Leaders, July 3, 2006 (Exhibit CM); Ukrtatnafta Among the Winners of the Best Employer
Competition, June 13, 2007 (Exhibit C-45).
Respondent's attempt to attribute to an asserted "obstructive conducf' by Tatneft (and the Tatar
shareholders) the impossibility to hold a General Meeting to replace Mr. Ovcharenko (Statement of
Defense, 27) must fail, as Naftogaz's own declarations give the lie to it. Indeed, as Naftogaz publicly
stated, the holding of Ukrtatnafta's general meetings was prevented by certain injunctions issued by
Ukrainian courts, allegedly upon request of Mr. Ovcharenko himself. See NAK Naftogaz of Ukraine is
Worried by Disruption of General Shareholders' Meeting of Ukrtatnafta CJSC, Press-Center of
Naftogaz of Ukraine, September 30, 200S (Exhibit C-46); PRiVAT Disrupted Shareholders' Meeting of
Ukrtatnafta, M&A News Monitoring, May 29, 200S (Exhibit C-47); Ukrtatnafta Could Not Hold
Shareholders' Meeting Due to Court Prohibition, Ukrainsky Novini, April 24, 2009 (Exhibit C-4S).
Whether Tatneft had decided to participate or not, no general meeting could have been lawfully held as
long as a court injunction forbids it.
93

See Statement on Financial and Economic Activity of AO Ukrtatnafta for October 2007 (Exhibit C-49).

34
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fraction of the data previously fumished. 94 Since November 2007, Tatneft has not received
any information at all.

4.

")
-)
)
")
)
)
)
)
-)
-)

104.

Tatneft's Right To Have The Company Run By The Duly Elected
Management Loyal To Shareholders' Interests Has Been Violated

Mr. Ovcharenko's trampling on the rights of Ukrtatnafta's shareholders

affected all aspects of the company's operations, and had an especially devastating effect on
the composition of management. Through an unwarranted and illegal order, Mr. Ovcharenko
deprived Mr. Glushko, who to this day remains, as a matter of Ukrainian law, a full member
of the Management Board, of all the powers and benefits that were and continue to be due to
him in that capacity.95 Mr.Ovcharenko's unjustified order of October 19, 2007 stripped
"'"

Mr. Glushko of all authority and functions, and even banned him from physically entering the
refinery.
105.

)

Mr.Ovcharenko has taken various

other actions

besides

sidelining

Mr. Glushko aimed at shoring up his control and purging Ukrtatnafta of managers loyal to

)
)
)
)
)
)
)
)

Furthermore, in order to circumvent the Supervisory Board's authority over such unilateral

)

action relating to managers' responsibilities, Mr.Ovcharenko has hired "consultants" or

)
)
)
)
.)
)

legitimate shareholder interests.
106.

members of the Management Board, without obtaining the necessary approval of the
Supervisory Board, granting powers to those loyal to him, or indeed often granting powers to
himself as Chairman, while marginalizing all other Management Board members.

)
)

)
)
)
)

96

"advisors" loyal to him and vested them with substantial executive powers. As a result,
Ukrtatnafta is managed in a manner starkly contrasting with that envisaged by the

94

The standard monthly reports were comprehensive and detailed, providing all relevant fmancial and
operational information. See, for instance, Report on Financial and Business Activity of AO
Ukrtatnafta for September 2007 (Exhibit C-50).

9S

See Order No. 832 of October 19,2007 (Exhibit C-51), and No. 833 of October 19, 2007 (Exhibit C52), whereby Mr. Ovcharenko ordered inter alia "[t]o ban the access of Sergey Nikolaevich Glushko to
the territory of JSC Ukrtatnafta without permission of P.V. Ovcharenko, the Chairman of the
Management Board, in every individual case, starting from October 20,2007, attention to the Head of
the Security Department of JSC Ukrtatnafia."

J
)
)

Mr. Ovcharenko has carried out an abusive redistribution of powers among the

See,for instance, Order No. 834 of October 19, 2007 (Exhibit C-53); Order No. 835 of October 19,
2007 (Exhibit C-54). See also Articles 10(3) and 10(6), fourth and fifth sentence, ofUkrtatnafta's 2004
Charter (Exhibit R-24).
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shareholders in the founding documents and approved by the shareholders at their general
meetings. For example, since October 2007, all four Management Board members who had
been nominated by the Tatar side have either been dismissed or forced to resign. 97
107.

Again without any justification or approval from the Supervisory Board,98

Mr. Ovcharenko has also replaced a number of other employees serving critical functions
within Ukrtatnafta who were loyal to the company and its shareholders, with men loyal only
to himself or, in many cases, assigned those responsibilities within the Company to himself. 99
The effect is that all key management roles, including those in the fmancial department, 100
are now performed by Mr. Ovcharenko or by men under his control.

5.
108.

Tatneft's Right To Have Ukrtatnafta Operated For The Benefit
Of Its Shareholders Has Been Violated

Mr.Ovcharenko's unfettered control over the financial management of

Ukrtatnafta and its bank accounts has led to the squandering or misappropriation of the
company's resources and has put the company on the brink of operational collapse.
109.

As a result of Mr. Ovcharenko's and his cronies' actions, substantial assets of

Ukrtatnafta have been diverted to the benefit of business associates aligned with

Mr. Ovcharenko lOl and to the detriment of the shareholders, including Tatneft.

97

The First Deputy to the Chainnan of the Management Board, Mr. Vladimir Fedotov, was tenninated by
Mr. Ovcharenko in connection with the expiration of his work pennit (Fedotov Termination Order,
December 13, 2007, Exhibit C-55). Mr. Fedotov is a Russian citizen. Under Ukrainian law,
Ukrtatnafta was required to file with the immigration authorities to prolong Mr. Fedotov's permit, an
exercise that had been routinely undertaken until Mr. Ovcharenko's seizure of power. The other three
members of the Management Board nominated by Tatartsan were similarly deprived of all
responsibility and authority and then dismissed by Mr. Ovcharenko (Mr. Grigoriy Bashuk - Deputy to
the Chainnan of the Management Board on Commercial Activity; Mr. Aleksandr Vladimirov - Deputy
to the Chainnan of the Management Board on Legal Affairs; Ms. Galina Dmitrieva - Deputy to the
Chainnan of the Management Board on Safety, Human Resources and Social Issues).

98

See Articles 9(2)(8) and 9(2)(9) ofUkrtatnafta's 2004 Charter (Exhibit R-24).

99

See Order No. 836 of October 19,2007 (Exhibit C-56); Order No. 844 of October 19,2007 (Exhibit C57); Order No. 851 of October 25, 2007 (Exhibit C-58); Order No. 4/1651 of November 15, 2007
(Exhibit C-59).

100

See Order No. 837 of October 19,2007 (Exhibit C-60); Order No. 850 of October 25, 2007 (Exhibit C61).

101

The close relationships between Mr. Ovcharenko and the Privat Group, which is owned by one of the
most powerful Ukrainian oligarchs, Mr. Igor Kolomoisky, as well as the latter's involvement in the raid
on Ukrtatnafta and in the maneuvers to take complete control of it, are common knowledge in Ukraine.
See, for instance, Kolomoysky is trying to take over Ukrtatnafta 's property through liquidation of the

36
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-j

)

)
)

-;
)
)

')
)

110.

Also, as described above

78), Mr.Ovcharenko has caused Ukrtatnafta to

default on payments past due for crude oil delivered to the refinery in 2007, a decision that
has jeopardized the viability of Ukrtatnafta as a going concern. Mr.Ovcharenko's selfinterested and unilateral decisions in this regard have caused the Kremenchug refmery to

-,

operate at or below its minimum capacity in 2008 and 2009, depriving shareholders of profits

')

that would have been generated had business continued in the ordinary course.

,/

)
)
)

6.
111.

Respondent Is Responsible For The Violation Of Tatneft's Rights

Mr. Ovcharenko could not have taken the foregoing actions, which were

\
j

gravely detrimental to the rights of shareholders and their investments, without the support

)

and the complicity of the Ukrainian government and its judiciary, which have utterly failed to

-;
)
)

:)
)
)
)
)
)
)
)
'/

)

prevent or remedy the illegal actions of Mr. Ovcharenko.
112.

Ukraine is therefore in breach of its obligations under the Russia-Ukraine BIT

and is responsible for the harm caused to and the damages suffered by Claimant.

7.
113.

Respondent Does Not Have A Right Unilaterally To Elect The
Chairman Of Ukrtatnafta

Ukraine never had the power it now claims to have to appoint the Chairman of

the Management Board. What was agreed by the founding parties of Ukrtatnafta was that the
Ukrainian side had a right to propose a candidate for the position of Chairman of the
Management Board, while the Tatar side had the same right as to the chairmanship of the
Supervisory Board. In practice, prior to Mr. Ovcharenko's raid, the two sides were able to
reach an agreement on the respective proposed candidates and to avoid conflict over

J

shareholder approval of these nominations.

However, the proposals have never been

)

intended as binding on the competent governing bodies of Ukrtatnafta, namely the General

)

Shareholders Meeting and the Supervisory Board. To the contrary, these organs have always

)

been free to exercise their right to accept or reject proposals made by the respective

)

shareholder groups.

)

)
)
)
)
)
)
)

)
)

company, NEWSru.ua, April 9, 2009 (Exhibit C-62); Yurl Savchenko, Ukrainian State Property Fund
became the formal winner of the 8-year dispute between Ukraine and Tatarstan for the control over
Ukrtatnafta. It was found out that Igor Kolomoysky will reap the benefits from this victory, BIN.ua
(Business Information Network), February 13, 2009 (Exhibit C-63); "Deputy: Privat group uses
government property in its private interests (Ukraine), News Agency REGNUM, May 10, 2008
(Exhibit C-64); Minorities decided to file a lawsuit, Kommersant-Ukraine, N!! 47, March 19, 2009
(Exhibit C-65).
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114.

The vacuity of Respondent's argument that it possessed the right to appoint

the Chairman of the Management Board is exposed by the sources upon which Ukraine relies
at

n 21 and 29 of its Statement of Defense, namely the minutes of the inter-governmental

meeting of September 22, 1994 102 and the 1995 Ukrtatnafta Incorporation Treaty. 103
115.

First,

8 of the Minutes of the September 22, 1994 meeting states that the

Chairman of the Management Board of Ukrtatnafta "shall be a representative of Ukraine." 104
This clearly does not grant Ukraine the unconditional power to appoint the Chairman of the
Management Board. To the contrary, it merely provides that the Chairman should come from
the Ukrainian side, as was the case with Mr. Glushko.
116.

In any event, the meeting of September 22, 1994, took place before the

conclusion of the 1995 Ukrtatnafta Incorporation Treaty.
117.

As to Article 8 of the Ukrtatnafta Treaty, it simply approves the appointment

of the initial Chairman of the Management Board-nothing more. It does not establish any
rule as to the appointment of the Chairman in the future. lOS
118.

Simply stated, until the armed takeover by Mr. Ovcharenko, the selection of

the top management of Ukrtatnafta has always been performed according to the agreement of
the shareholders and always in compliance with Ukrtatnafta's founding documents, which

un

Minutes of the September 22,1994 intergovernmental meeting,

8 (Exhibit R-15):

"The Chairman of the Supervisory Board (Chairman of the Board of Directors) shall be a representative
of the Republic of Tatarstan and the Chairman of the Management Board (Chief Executive Officer) of
the Company shall be a representative of Ukraine; one representative of each contracting party shall be
appointed First Deputy Chairman of the Supervisory Board and First Deputy Chainnan of the
Management Board."
103

Ukrtatnafta Treaty, Article 8 (Exhibit R-l):
"To approve the initial list of members of the Supervisory Board in accordance with Schedule No.2 to
this Treaty.
To approve Mr. Muratov Ravil Fatikhovich, the acting First Deputy Prime Mister of the Republic of
Tatarstan as Chairman of the Supervisory Board.
To approve Mr. Matytsyn, Volodymyr Mytrofanovych, the acting Chairman of the Management Board
of JSC 'Kremenchuknaftoorgsyntez' as Chairman of the Management Board of the Company."

104

Exhibit R-15.

IDS

The appointment of Mr. Matytsyn as a Chairman of the Management Board at that time was due to the
fact that he had occupied for many years the same position in the Management Board of JSC
Kremenchuknaftoorgsyntez, which was Ukrtatnafta's predecessor.
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grant the power to appoint the Chairman of the Management Board and other Management
Board members to the General Shareholders Meeting and/or to the Supervisory Board.
119.

Respondent's argument relating to who may appoint the Chairman of the

Management Board is also irrelevant.

As demonstrated above, Mr.Ovcharenko was

dismissed and Mr. Glushko was appointed in his place, in accordance with the unanimous
vote ofUkrtatnafta's shareholders, including Ukraine's representatives. Therefore, regardless
of who might hold the power to designate or appoint the Chairman of the Management
Board, the fact remains that the position of Chairman of the Management Board was illegally
hijacked and is now occupied by a person - Mr. Ovcharenko - who has been dismissed by a
unanimous vote of Ukrtatnafta's shareholders. Even if quod non Tatneft had no right to
participate in the appointment of the Chairman of the Management Board, Tatneft still has

)
)
)
)
)

J
)

)
)

)
)
)

the right to expect that the unanimous decisions of the company's authorized governing
bodies be respected and implemented.

8.
120.

Tatneft's Participation In A Shareholders' Alliance

Tatneft's rights as a shareholder are not limited to its 8.6% stake. Tatneft's

influence on Ukrtatnafta's management and strategic choices and ability to participate in the
appointment of Ukrtatnafta's executive bodies greatly exceeds its 8.6% shareholding. As of
October 2006, the Ministry of Property granted to Tatneft's Director General,
Mr. Takhautdinov, wide powers of attorney with respect to Tatarstan's Ministry of Property's
28.778% stake in Ukrtatnafta. 106 That power of attorney includes the right to participate and
vote the Ministry of Property's shares in ordinary and extraordinary shareholders meetings, to

\

take decisions concerning the items discussed at the corporate meetings and to participate in

)

the management of Ukrtatnafta. Consequently, Tatneft's influence on Ukrtatnafta takes the

j

)
)
)

form of the right to vote 37.39% of Ukrtatnafta's outstanding shares.
121.

Moreover, Tatneft's influence does not end there. Tatneft is also a leading

)

member among shareholders allied in interest (the "Foreign Shareholders"), which include

)

the Ministry of Property, AmRuz and Seagroup, who, in aggregate, hold 55.7% of

)
)
)
)
)

J
)
)

Ukrtatnafta's shares.

These allied shareholders were in a position, prior to the illegal

takeover by Mr. Ovcharenko, effectively to select the management of Ukrtatnafta and thus

106

See Powers of Attorney dated October 23, 2006 (Exhibit C-66).
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control the operations. Tatneft had powers of attorney pursuant to which it had the power to
vote the shares of AmRuz and Seagroup from November 2004 to October 2010. 107 In
December 2007, Tatneft also became a shareholder of AmRuz and Seagroup.l08
122.

As discussed above

59-66), Tatneft's alliance with AmRuz, Seagroup and

the Republic of Tatarstan is fully lawful: the Ukrtatnafta Treaty does not forbid changes in
shareholder composition or the control of Ukrtatnafta and the amendments eliminating the
parity requirement have been expressly agreed to by Ukraine at the General Shareholders
Meetings.

Contrary to Respondent's contention, 109 the enhanced value of Tatneft's

shareholding because it is part of an alliance is recognized and protected under the RussiaUkraine BIT. 110

101

See Power of Attorney from AmRuz to Mr. Nail Maganov dated November 1, 2004 (Exhibit C-67);
Power of Attorney from AmRuz to Mr. Shafagat Takhautdinov dated November 5, 2004 (Exhibit C68); Power of Attorney from AmRuz to Mr. Nail Maganov dated September 25, 2006 (Exhibit C-69);
Power of Attorney from AmRuz to Mr. Nurislam Syubaev dated October 19,2006 (Exhibit C-70);
Power of Attorney from AmRuz to Mr. Shafagat Takhautdinov dated October 30,2007 (Exhibit C-71);
Power of Attorney from Seagroup to Mr. Nail Maganov dated November 3, 2004 (Exhibit C-72);
Power of Attorney from Seagroup to Mr. Shafagat Takhautdinov dated November 3, 2004 (Exhibit C73); Power of Attorney from Seagroup to Mr. Nail Maganov dated October 2, 2006 (Exhibit C-74;
Power of Attorney from Seagroup to Mr. Nurislam Syubaev dated October 19,2006 (Exhibit C-75);
Power of Attorney from Seagroup to Mr. Shafagat Takhautdinov dated October 30, 2007 (Exhibit C76).

108

Tatneft purchased 49.6% of AmRuz and 100% ofSeagroup.

109

Statement of Defense, 'l\147.

110

The agreement of foreign shareholders to exercise positive or negative control over a locallyincorporated company has been recognized as valid, for instance, in the context of Article 25(2)(b) of
the ICSID Convention. See Sempra Energy International v. The Argentine Republic, ICSID Case No.
ARB/02l16, Decision on Objections to Jurisdiction of May 11, 2005, 'lI 51 (CLA-50), where the
tribunal, in an obiter dictum on the validity of the control exercised on a company incorporated in the
host State by a coalition of foreign investors, stated: ''The pertinent question is whether a foreign
investor can add to its own participation in a local company an additional percentage belonging to
another foreign investor so that their combined weight will thereby achieve the necessary control. [...]
There would not appear to be any problem if various foreign investors of the same nationality, acting
under one and the same treaty, were to make their respective investments in the local company and then
organize it by means of an agreement of shareholders." See also, ibid., 'l\ 54: "[I]f the context of the
initial investment or other subsequent acquisitions results in certain foreign investors operating jointly,
it is then presumable that their participation has been viewed as a whole, even though they are of
different nationalities and are protected by different treaties. In such a case, it would be perfectly
feasible for these participations to be combined for purposes of control or to make the whole the
beneficiary." See also, Camuzzi International S.A. v. The Argentine Republic, ICSID Case No.
ARB/0317, Decision on Objections to Jurisdiction of June 10,2005, ft 38, 41 (CLA-51).
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")
)

)
')

123.

j

Finally, Respondent's argument that Mr. Ovcharenko was reinstated by a court

)
)
)

decision III is unavailing.

')

are not only grossly flawed and preposterous as a matter of Ukrainian law, they also involve

)

manifest violations of due process rights.

124.

In reality, the court decisions that were rendered in favor of Mr. Ovcharenko

)

)
)
)
")
)
)

)
)

125.

With respect to the court decision that Mr. Ovcharenko used as the formal

pretext to invade Ukrtatnafta's premises with his militia, it was not, as Respondent contends,
the decision of the Avtozavodsky District Court of November 9,2004, which merely decided
the issue whether Ovcharenko could be dismissed by the Supervisory Board. 112 Instead it
was the Ruling No 8-5/2006 of the Kryukovsky District Court of September 26, 2007, which
granted Mr. Ovcharenko's spurious request for a supplementary judgment, 113 and the interim
measures granted on the basis of it. Ukrtatnafta was not given notice of the proceeding
before the Kryukovsky District Court and was thus deprived of the opportunity to be heard.

)
)

If Ukrtatnafta had been allowed to participate, Ukrtatnafta could have set forth compelling

1
..'

arguments that Mr. Ovcharenko had absolutely no right to be reinstated and prevented the

)

issuance of the supplementary judgment. Moreover, the way in which Ruling No. 8-5/2006

)
)

was "enforced"-through a brutal, commando-style incursion carried out by a private armyis blatantly illegal. 114

)

)

)

126.

Finally, as previously noted, the illegal nature of the raider attack has been

widely recognized by the highest Ukrainian officials. 115

)
)

)
)
)
)
)

)
)

111

Statement of Defense, mJ 23-26, 153.

112

Exhibit C-7.

1J3

Exhibit C-77.

1J4

In addition, neither Ruling No. 8-5/2006 nor the enforcement order have ever been properly served on
Ukrtatnafta, which became aware of them only on October 19, 2007, during the raider attack, thus
having no possibility to exercise its right to resist the enforcement or appeal the ruling.

liS

See Statement of Claim, mJ 24-28. See also, Struggle for Control of Key Refinery Could Trigger Oil
Product Shortage in Ukraine, Global Insight, October 25,2007, p. 1 (Exhibit C-13), where the Deputy
Prime Minister Andriy Klyuyev, who was in charge of Ukraine's energy sector, declared that
Mr. Ovcharenko used an "illegal court decision to return illegally to work."

)

)
)

)

)
)
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9.
127.

The Existence Of Tatoeft's Investment Is In Peril

The hann to Tatneft does not end with the destructive ramifications of

Ovcharenko's raid. Another threat looms over Tatneft's investment endangering its very
existence.
128.

First, on September 4, 2008, the Economic Court of Kiev upheld a spurious

claim filed by the General Prosecutor's Office of Ukraine (''the Prosecutor General',), acting
on behalf of the State, purporting to set aside certain resolutions adopted by Ukrtatnafta's
General Shareholders Meeting more than ten years beforehand, to revoke the Articles of
Association and the bylaws in all their amended versions approved over the last decade by
the General Shareholders Meeting, and, finally, to wind up the company through
liquidation.

116

Even though that lawsuit was manifestly time-barred and based on

preposterous allegations, the Economic Court of Kiev accepted it and ruled in the State's
favor. 117

The resulting judgment ordering the winding-up of Ukrtatnafta is manifestly

arbitrary and in breach of the Russia-Ukraine BIT.
129.

Recently, the Economic Court of Appeal of Kiev, while confrrming, on the

basis of spurious grounds, the annulment of the resolutions of the Ukrtatnafta's General
Shareholders Meeting and the sections of the Articles of Association concerning the
contribution by the Republic of Tatarstan, has partially set aside the judgment of the
Economic Court of Kiev. 118 However, the Prosecutor General has appealed the Economic
Court of Appeal's judgment requesting the same relief as before the court of first instance.
130.

If and when the decision to liquidate Ukrtatnafta were to become fmal,

Respondent's campaign to deprive the Claimant and the other Foreign Shareholders of their
investments would be fully consummated.

116

Judgment of the Economic Court of Kiev in Case No. 32/1, September 4, 2008 (Exhibit C-78).

117

The lawsuit filed by the General Prosecutor was so preposterous that even the Ministry of Fuel and
Energy and the Cabinet of Ministers, on whose behalf the Prosecutor was allegedly acting, withdrew
their consent to press forward. Nevertheless, the Prosecutor continued to press the claim. Only a small
minority shareholder, a Ukrainian company named Korsan, which is closely connected to
Mr.Ovcharenko, has supported the Prosecutor's claim. See BYT MP Pashynski Calls Ungrounded
Court Verdict To Liquidate Ukrtatnafta, Ukrainian News, September 15,2008 (Exhibit C-79).

liB

Judgment of the Economic Court of Kiev in Case No. 3211, May 14,2009 (Exhibit C-80).
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10.
131.

Tatneft's Shareholding Through AmRuz And Seagroup In
Ukrtatnafta Has Been Expropriated

While the liquidation of Ukrtatnafta and the annulment of Tatarstan's shares in

Ukrtatnafta have not yet become fmal, the judgments annulling the purchase by AmRuz and
Seagroup of shares in Ukrtatnafta are fmal.
132.

In February 2008, Respondent, acting through the office of the Prosecutor

General, managed to convince the Supreme Court of Ukraine to reopen cases that the State
Property Fund of Ukraine had brought in 2001 and lost in 2002,119 when the Supreme Court
itself upheld the judgment of the Higher Economic Court of May 29, 2002, in favor of
AmRuz and Seagroup.120 Even though the reasons provided by the Prosecutor General and
the Supreme Court were entirely frivolous,121 the cases were reopened six years after they
had been fmally closed.
133.

In parallel, Respondent, acting through the Prosecutor General and

purportedly on behalf of the Ministry of Fuel and Energy, filed a new case against Seagroup
and AmRuz in a further attempt to deprive them of their shareholdings. This time, the Kiev
Economic Court ruled against Seagroup and AmRuz on the ground that their purchase of

J
)
)

")

119

Rulings of the Supreme Court of Ukraine of February 21, 2008, Cases No. 281198 and 28/199 (Exhibits
C-81 and 82). The Supreme Court of Ukraine upheld the Prosecutor General's claim, set aside the
Judgment of the Higher Economic Court of May 29, 2002 and remanded the case to the trial court for a
new trial. See Judgments of the Supreme Court of March 18, 2008, Cases No. 281198 and 281199
(Exhibits C-83 and 84). This judgment contrasts sharply with the prior decision of the Supreme Court
itselfin Case No. 151559, April 18, 2006 (Exhibit C-85), where the panel was composed of almost the
same Supreme Court judges who decided the reopened case.

120

See the Judgments of the Supreme Court of Ukraine of July 18 and November 1, 2002, Cases
No. 28/198 and 281199 (Exhibit C-86, C-87, C-88 and C-89).

III

The Prosecutor General asserted that the judgments of May 29, 2002 were inconsistent with another
judgment of the Higher Economic Court rendered in November 2006 in a case where a shareholder did
not pay for its shares. Whether the said judgment was correct or not, it could not be inconsistent with
the May 29, 2002 judgment because it concerned a completely different scenario, insofar as Seagroup
and AmRuz did pay for their shares in Ukrtatnafta, with only the permissibility of their payment
method at issue. That argument was manifestly a mere pretext designed to reopen the case rather than
have a purported inconsistency between judgments resolved by the Supreme Court. The Prosecutor
General also stated that the late reopening was justified because his office had only learned of the
May 29, 2002 judgment recently. That statement is patently false because, in 2002, the Prosecutor
General filed a different lawsuit in the Case No. 8/604 that also challenged Seagroup's and AmRuz's
acquisition of their shares. During the discussion of that case, the May 29, 2002 judgment was referred
to and cited by the Poltava Region Economic Court in support of its Judgment of November 12,2002
(Exhibit C-90). It is thus inconceivable that the Prosecutor General's office pursued that suit with no
.
knowledge of the judgment of May 29, 2002.

)
\

j

)
)
)
)

)
)
)

)
)
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Ukrtatnafta shares was "contrary to the interest of the State." 122

This decision too is

manifestly arbitrary and in breach of the Russia-Ukraine BIT.123 On May 15, 2008, these
proceedings were stayed pending the decision of cases 281198 and 28/199.
134.

On May 28, 2008, the Kiev Economic Court, to which cases 281198 and

28/199 were remanded for a new trial, annulled the share purchase agreements and ordered
the return of Seagroup's and AmRuz's shares to Ukrtatnafta without any compensation. 124
The Kiev Economic Court's decisions were confirmed on November 27 and December 11,
2008, by the Supreme Court of Ukraine, which rejected AmRuz's and Seagroup's appeals

without providing any plausible explanation. 125
135.

The barrage of specious litigations described above has led to no fewer than

three court decisions that concurrently ordered inconsistent treatment of AmRuz's and
Seagroup's shares in Ukrtatnafta. One decision assigned AmRuz's and Seagroup's shares to
the State-owned and controlled entity Nafiogaz,126 another decision ordered their transfer to
the Ministry of Fuel and Energy,127 and the judgments of May 28, 2008, in the reopened
Cases No. 28/198 and 281199, ordered their cancellation from AmRuz's and Seagroup's
accounts and ordered their transfer back to the issuer, Ukrtatnafta.

122

Judgments of the Economic Court of Kiev of September 17, 2007, Case No. 25/330 and 25/331
(Exhibits C-91 and C-92).

123

The Ministry of Fuel and Energy had no standing because it was neither a shareholder of Ukrtatnafta
nor the public authority empowered by Ukrainian law to represent the State in these matters. Likewise,
the Prosecutor General's claim should have been barred by the three-year statute of limitations. The
Court ruled against Seagroup and AmRuz solely on the basis of an arbitrary interpretation of the
ambiguous notion of "interest of the State," even though the Prosecutor General did not prove any
violation of such interest by S-eagroup or AmRuz. To the contrary, the admission of Seagroup and
AmRuz as shareholders of Ukrtatnafta had been unanimously approved by all the founding
shareholders, including the State Property Fund of Ukraine, which represented the interests of Ukraine
(see mJ 65-66). Finally, the Court's decision was contrary to the res judicata principle, because the
Ukrainian courts had on numerous other 'occasions upheld the validity of the transfer of shares to
Seagroup and AmRuz.

124

Judgments of the Kiev Economic Court of May 28 and June 2, 2008, Cases 28/198 and 281199.

125

Exhibit R-I1. The rationale of the Supreme Court's refusal to hear AmRuz's and Seagroup's appeals
was set forth in a laconic two-paragraph statement: "Cassation appeals are appropriate in instances of
non-compliance with the norms of material and procedural law or in cases where the Superior
Economic Court of Ukraine has applied the same law differently in similar cases. Having heard the
arguments of cassation appeals and having examined the case filed, the judges did not consent to the
initiation of cassation proceedings in the present case." See Judgments of November 27, 2008. The
Judgments of December 11,2008 are phrased in similar terms.

126

Ruling of the Octyabrsky Court of the City ofDnepropetrovsk of May 22, 2007 (Exhibit C-93).

127

Judgments of the Economic Court of Kiev of September 17, 2007, Case No. 25/330 and. 25/331
(Exhibits C-91 and C-92).
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)

I

136.

The end result of these repeated manipulations of the Ukrainian court system

by Respondent and all those interested in appropriating the ArnRuz and Seagroup shares is a
situation of chaos that totally disqualifies reliance upon and trust in the judicial system of
Ukraine. Where courts, at the whim of the government and raiders, issue decisions that are
manifestly baseless, inconsistent amongst themselves, and inconsistent with other decisions
previously issued by the same courts regarding the same matters, it is clear that the judicial
system has ceased to render justice or any semblance thereof.
137.

The final chapter of this lamentable saga is now unfolding.

138.

On March 31, 2009, at the end of a proceeding commenced by Korsan LLC, a

small minority shareholder of Ukrtatnafta,128 against Ukrtatnafta, Mr. Ovcharenko and three
members of the Management Board, the Economic Court of the Poltava Region handed down
ajudgment ordering Ukrtatnafta to sell AmRuz's and Seagroup's shares, which were returned
to Ukrtatnafta pursuant to the May 28, 2008 judgment,129 at auction and charging
)

Mr. Ovcharenko and the other members of the Management Board to organize and perform

)

this sale. 130
139.

Of all the outrageous judgments rendered by Ukrainian courts related to

AmRuz's and Seagroup's shares in Ukrtatnafta, this is the most shocking one. It is the
ultimate evidence, assuming the decisions discussed above are not sufficient in and of
)

themselves, of the incredible influence of those who illegally control Ukrtatnafta on

)

Ukrainian institutions, and notably of their capacity to manipulate the Ukrainian court system

)
j

at their whim to further their own interests to the detriment of the Foreign Investors.

"'

)
)

128

As stated above (fit. 101), Korsan is said to be closely connected to Mr. Ovcharenko and to those who
unlawfully put him in his current position at the helm ofUkfratnafta. See also Tymoshenko Asks PGO
Not To Allow Liquidation Of Ukrtatnafia, The Financial, April 22, 2009 (Exhibit C-94); Dmitry
Vlasov, Seizure of Kremenchug refinery: is it a way to create the vertically integrated company ala
Privat?, Information Agency KPU-news, February 2, 2008 (Exhibit C-95); Deputy: Privat group uses
government property in its private interests (Ukraine), News Agency REGNUM, May 10, 2008
(Exhibit C-64); Minorities decided to file a lawsuit, Kommersant-Ukraine, N!! 47, March 19, 2009
(Exhibit C-65).

129

On February 10, 2009, the Kiev Economic Court of Appeals discontinued the proceedings pending
before it in cases No. 25/330 and 25/331, thus deferring for the first time to a decision of the Supreme
Court of Ukraine, namely that of November 27, 2008 in cases No. 28/198 and 28/199, which confirmed
the Kiev Economic Court's Judgments of May 28, 2008.

J
)
)

.-/

)
)
)

)
)
\

./

)

no

Judgment of the Economic Court of Po Itava Region of March 31, 2009, Case No. 17/60 (Exhibit C-96).
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140.

Neither Tatneft nor any of the other Ukrtatnafta shareholders were informed of

the existence of this proceeding, let alone invited to intervene as interested parties. 131 This is
not surprising: the parties to this proceeding, who are all under the influence of those who
now control Ukrtatnafta, took care to conceal its existence in an effort to lend, with the
complicity of the Ukrainian judiciary, a veneer of legality to their attempts to misappropriate
18.29% of Ukrtatnafta's shares. What is surprising is that the Economic Court did not order
the parties to inform, or did not itself manage to inform, the other shareholders of this
proceeding, in which those parties undoubtedly should have been entitled to participate.
141.

The way in which the Court sought to justify its decision, overcoming what

should have been insuperable legal obstacles, regrettably confIrms the Court's willing
participation in the scheme of Mr. Ovcharenko and his cronies.
142.

First, the Charter of Ukrtatnafta bestows on the Supervisory Board the power

to sell unpaid shares to shareholders or to third parties.

132

Therefore, neither the

Management Board, nor its Chairman, has any power to effectuate the sale of any of the
company's shares.
143.

The Court's decision to empower Mr. Ovcharenko and his associates on the

Management Board to sell Ukrtatnafta's shares purports to be based on resolutions of
Ukrtatnafta's General Meeting of June 10, 1998 and June 10, 1999, which on that occasion
instructed the Management Board to sell unpaid shares. 133 The Court's decision, however,

131

Tatneft learned about the March 31, 2009 decision only two months thereafter, on June 3, 2009, when it
received an "Information Letter" sent by a self-proclaimed "Auction Committee" announcing the sale
of AmRuz's and Seagroup's shares at auction (Exhibit C-97).

132

See Article 8(4)(22) (Exhibit R-24).

133

Article 3(5) of the Minutes ofUkrtatnafta's General Meeting of June 10, 1998 (Exhibits C-98) reads as
follows:
''The Management Board of 'Ukrtatnafta' JSC shall:
•

offer outstanding shares of the Company for distribution to Founders (shareholders) or other
investors by September 10, 1998, with subsequent introduction of modifications to the Company's
constituent documents.

•

convene an ordinary General Meeting of Shareholders of 'Ukrtatnafta' JSC in order to approve
modifications to the Company's constituent documents on September 15, 1998." [bold in the
original]

On its face, Article 3(5) simply charged the Management Board with the task to sell shares that were
unpaid in 1998, and on that occasion only. The above language can in no way to be interpreted as the
attribution to the Management Board of a permanent power to sell Ukrtatnafta's shares at will. See
also Article 6(4) of the respective Minutes (Exhibit C-99).
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)

)
)

)
)

fmds no support in the language of the General Meeting's resolutions, which were clearly not
meant to grant any ongoing power to the Management Board, but only to empower it on that

)

)
-')

specific occasion. By relying on those resolutions, and by ignoring the clear terms of the
company's Charter, the Court ran roughshod over the shareholders' rightS. 134

)

144.

Based on this decision of the Court, Mr. Ovcharenko and his cohorts

established an "Auction Commission" and organized for June 27, 2009, the auction for the
)

)

)
)
")
")

)
)
0)

)
)

J

sale of AmRuz's and Seagroup's shares. Their intent was obvious: to seize the shares that
were properly purchased by AmRuz and Seagroup.
145.

Even though a court had in the meantime stayed the enforcement of the

Judgment, Mr. Ovcharenko and his cronies went ahead with the auction of June 27, 2009.
Predictably, the winner was the sole bidder, Korsan-one of the companies participating in

Mr. Ovcharenko's scheme.
146.

As a result of these developments, Tatneft has suffered additional irreparable

damage to its investments in Ukrtatnafta. Therefore, in compliance with Article 20 of the
UNCITRAL Rules,135 Tatneft hereby amends its claim by adding to it any damages sustained
by it as a result of the auction sale of AmRuz's and Seagroup's shares.

'\

)

147.

')

)

Claimant respectfully requests that

mr 131-146 supra, be deemed included as

part of its amended Statement of Claim.

)

J
)
)

)
">

j

134

)
)

In fact, according to Article 33(3):

)

"Upon failure to pay within three months after the established term of payment, the joint stock
company shall have the right to sell [unpaid] shares in accordance with the procedure established in the
company's charter."

)

)

)
)
)

)
)

The Court's decision, moreover, suggests that Ukrtatnafta is somehow under an obligation to sell
AmRuz's and Seagroup's shares. In reality, however, according to the clear terms of the Law of
Ukraine No. 1576-XII of September 19, 1991 "On Companies," a company has a right, not a duty, to
sell unpaid shares.

135

"During the course of the arbitral proceedings either party may amend or supplement his claim or
defence unless the arbitral tribunal considers it inappropriate to allow such amendment having regard to
the delay in making it or prejudice to the other party or any other circumstances. However, a claim
may not be amended in such a manner that the amended claim falls outside the scope of the arbitration
clause or separate arbitration agreement."
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