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I
INTRODUCTION
1.
Nearly a decade ago, Pakistan wrongfully deprived TCCA of its investment in
the Reko Diq project.1 That is an adjudicated fact, which Pakistan does not—and cannot—
challenge before this Committee.2 Pakistan’s entire case was defeated in the original
proceeding: TCCA prevailed on all of its claims, Pakistan lost on all of its counterclaims,
and—as the Tribunal observed in awarding TCCA 100% of its costs—Pakistan’s “various
defenses,” while “caus[ing] the proceedings to extend over a significant period of time,” were
ultimately “found to be almost entirely meritless.”3
2.
Having failed in its myriad attempts to escape liability on spurious grounds,
Pakistan now seeks to overturn the Award. Pakistan pays lip service to the narrow scope and
purpose of annulment: it recites the language of the rules governing annulment; claims that it
seeks annulment only on the grounds specified in the Convention; and concedes, as it must,
that annulment is a “limited” and “discretionary remedy,”4 where the purpose is “not to
re-litigate the merits of any one Party’s case.”5 Yet its Memorial confirms that Pakistan is in
fact attempting an impermissible appeal of the Award and the Decisions it incorporates,
asking this Committee at every turn to substitute its own reasoning for the reasoning of the
Tribunal.
3.
There is no valid basis to annul this Award. The Tribunal—composed of
eminent arbitrators Prof. Dr. Klaus Sachs, Rt. Hon. Lord Leonard Hoffman, and Dr. Stanimir
Alexandrov—paid scrupulous attention to the procedural rights of both Parties, and ultimately
presided over a total of 33 live hearing days, heard the testimony of nearly 60 witnesses and
experts, and received more than 3,000 pages of written legal submissions accompanied by
more than 4,000 factual and technical exhibits and authorities. The Tribunal’s rulings—the
culmination of nearly eight years of arbitral proceedings—are outlined in more than 1,400
pages of exhaustively reasoned decisions, and turn on uncontestable facts. An extensive
contemporaneous record—including numerous internal Government documents—detailed the
systematic manner in which Pakistan and its province Balochistan developed, executed, and
concealed their takeover of TCCA’s investment. Tens of thousands of pages of technical
1

See Tribunal’s Award of 12 July 2019 (“Award”), ¶¶ 137–162.

2

See generally Pakistan’s Request for Annulment of the Award dated 12 July 2019, dated 8 November 2019
(“Annulment Application”); Pakistan’s Memorial on Annulment, dated 31 July 2020 (“Memorial”)
(neither submission challenges any of the findings that Pakistan is liable for breaches of the fair-andequitable-treatment, expropriation, and non-impairment provisions of the Treaty).

3

Award ¶ 1853.

4

Memorial ¶¶ 50–51.

5

Transcript of First Session/Hearing on the Stay of Enforcement, dated 29 April 2020 (“Stay Tr.”), at 183–
184 (Pakistan).

1
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records—tested and affirmed through the testimony of dozens of expert witnesses—
demonstrated the world-class nature of the investment of which TCCA has been deprived.
4.
In short, Pakistan is not a victim of an unfair process; it is simply a wrongdoer,
unwilling to accept responsibility for its actions, trying yet another gambit to delay or avoid
the final reckoning. The record in this case confirms not only that Pakistan was given ample
opportunity to present its claims and defenses, but also that the Tribunal often went to great
lengths to accommodate Pakistan’s unreasonable demands. To cite only a few examples: the
Tribunal postponed the hearing on jurisdiction and liability by ten months to accommodate
Pakistan’s “completely unacceptable” disregard for the agreed and ordered procedural
timetable.6 It dedicated an extraordinary two-year phase to hearing Pakistan’s meritless and
manufactured corruption allegations.7 It granted Pakistan’s request for a pointless site visit to
Reko Diq, during which Pakistan’s expert had unrestricted access to TCCA’s core sheds and
geological records.8 It ordered three distinct disclosure periods, during which Pakistan
received approximately 85,000 pages of internal TCCA documents. It even granted Pakistan
the opportunity to file a revision request seeking to reopen the merits of TCCA’s claims three
years after the conclusion of the hearing on jurisdiction and liability.9 And at each stage of the
arbitration, the Tribunal explained in great detail how it reached its conclusions, including
how it weighed the evidence and arguments presented by the Parties. All of those rulings
were well within the authority and discretion granted to the Tribunal under the ICSID
Convention and Rules.
5.
Contrary to Pakistan’s mischaracterizations of the Tribunal’s work, the result
of the Tribunal’s painstaking care is an Award that Pakistan cannot evade. None of the
grounds Pakistan has raised here meet the threshold for annulment.
6.
First, the Award cannot be annulled for alleged lack of consent. That Pakistan
would even assert this argument is astonishing. The Memorial would have this Committee
believe that Pakistan somehow missed this issue in the original proceeding, failed to raise it
then, and should be permitted to assert it now. Even if that were true, it would be no ground
6

See Letter from Tribunal to the Parties, dated 26 June 2013, at 3.

7

Award ¶¶ 21–22 (describing the Tribunal’s finding, in its 10 November 2017 Decision on Respondent’s
Application to Dismiss the Claims, dated 2 September 2015, that “Respondent has not established any of its
individual allegations of corruption[.]”).

8

Procedural Order No. 15 of 1 June 2017, § I, ¶ 14 (ordering TCCA “to provide access to the TCC core shed
at the Reko Diq site only subject to the condition that a reasonable number of qualified representatives that
Claimant intends to send to the site for these purposes are able to obtain the necessary visas and travel
clearances.”); Letter from Tribunal to the Parties, dated 19 October 2017, at 2 (ordering that Pakistan’s
experts “should be provided with access to all relevant information and data in [TCCA’s] project records
that their experts require to conduct the site visit and prepare their expert reports”); Letter from Tribunal to
the Parties, dated 27 October 2017, at 2 (ordering that Pakistan’s expert “Prof. Dagdelen should have
unhindered access to the project records”).

9

See Tribunal’s Decision on Respondent’s Request for Reconsideration of 28 February 2018 (“Decision on
Reconsideration”), ¶ 109(I) (rejecting Respondent’s Request for Consideration dated 6 November 2017,
filed three years after the October 2014 hearing on jurisdiction and liability).

2
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for annulment, because a party may not raise a new jurisdictional objection for the first time at
this stage of the proceedings, and Pakistan’s failure to assert it despite multiple opportunities
waived the objection. But the truth is even more devastating to Pakistan’s case: on multiple
occasions throughout the original proceeding, Pakistan repeatedly and unequivocally affirmed
its consent to arbitrate. It is now estopped from denying that consent. And in any event, even
if Pakistan were permitted to raise this argument now—which it should not be—the Tribunal
committed no annullable error in concluding that the Treaty contains Pakistan’s standing offer
of ICSID arbitration of disputes with Australian investors like TCCA.
7.
Second, Pakistan’s attempt to challenge the Tribunal’s conclusion that TCCA’s
investment was comprised of “assets” protected under the Treaty is equally flawed. The
ICSID Convention does not permit a party to reargue a failed jurisdictional objection simply
because it is dissatisfied with the tribunal’s reasoning or its conclusions. The record shows
that the Tribunal went to great pains not only to allow Pakistan to present this argument, but
also to explain why it rejected it. Nothing Pakistan has argued here impugns either the
procedure used by the Tribunal in reaching its decision, or the substance of its conclusions.
8.
Third, Pakistan’s allegations of purported procedural violations and failures to
state reasons in the quantum rulings rest on flagrant misrepresentations of the Award. For
example, Pakistan alleges that the Tribunal adopted TCCA’s assumptions “wholesale”
without “provid[ing] any explanation”—but the Tribunal in fact dedicated 421 pages to
considering Pakistan’s many challenges to those assumptions, and ultimately reduced
TCCA’s valuation by over US$ 4 billion.10 Pakistan also alleges that the Tribunal completely
ignored the discounted cash flow or “DCF” model contained in TCCA’s Expansion
Pre-Feasibility Study and the valuation model submitted by its expert—but the Tribunal in
fact considered both models in detail, dedicating an entire section of the Award to each
model.11
9.
Pakistan’s arguments about manifest excess of powers fare no better. The
Tribunal’s broad discretion to determine the appropriate quantum methodology leaves no
scope for Pakistan’s substantive challenges to DCF methods generally or to the modern DCF
method in particular. Those challenges ring particularly hollow in light of Pakistan’s own
quantum expert’s testimony that mining companies always use DCF methods to value
projects like Reko Diq and the clear endorsement of the modern DCF methodology by an
industry body whose authority Pakistan explicitly recognizes.
10.
Finally, the latest iteration of Pakistan’s challenge to Dr. Alexandrov is both
factually baseless and legally misconceived. Where a party has sought to disqualify an
arbitrator and has failed—as Pakistan has done not once but twice, failing to persuade three
different bodies of the merits of its challenge—the Committee may consider only the
sufficiency of the procedure under which these prior challenges were decided, not the merits
10

Award ¶¶ 366–1601.

11

Id. ¶¶ 1646–1742.

3
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of the challenge decisions. The record in this case confirms not only that the procedural
requirements of the ICSID Convention and Arbitration Rules were fully respected, but that
Pakistan’s procedural demands were once again accommodated by the unchallenged
arbitrators and ICSID.
11.
But even if Pakistan could get the unwarranted substantive appellate review it
seeks, which it should not, its renewed challenge would still fail. Where three different
bodies have independently considered and rejected the same allegations time and again, in
clear, cogent, and consistent reasoning, Pakistan cannot demonstrate that these decisions were
“plainly unreasonable,” as would be required under the test it urges this Committee to adopt.
In any event, Pakistan’s last-ditch attempt to renew this challenge at this stage of the
proceedings is fatally flawed, as it could provide no basis for annulment: there was no bias,
and there is no scenario under which the purported bias could have had any material affect on
any of the rulings in the Award and incorporated Decisions.
12.
The investment that Pakistan “effectively neutralized” was exceptional.12 The
mineral resource that TCCA discovered at Reko Diq is like few others on Earth: a
world-class asset capable of producing copper and gold for decades, and which Pakistan itself
acknowledges is of “huge economic importance.”13 TCCA’s work—conducted under the
expert leadership of two of the world’s leading mining companies, Antofagasta Minerals and
Barrick Gold—was commensurate to that resource: it was rigorous, thorough, and proved
that the project was not only immensely valuable but technically and economically feasible.14
Had TCCA not been prevented from going ahead with the project, it would have catalyzed
unprecedented development and employment for the people of Balochistan. The international
investment regime was established precisely to promote and protect investments like this, and
it is critical that this arbitration—which has been pending for nearly a decade—be brought to
an efficient, effective, and just conclusion.
13.
It is long past time for Pakistan to face the consequences of its unlawful
takeover of TCCA’s investment. The Annulment Committee should deny Pakistan’s
misconceived and misleading attempt to re-litigate its ill-fated defenses, and uphold the
Tribunal’s Award and incorporated Decisions.

12

Tribunal’s Decision on Jurisdiction and Liability, dated 10 November 2017 (“Decision on Jurisdiction &
Liability”) ¶ 1328.

13

Award ¶ 176 (citing Respondent’s Response to Claimant’s Request for Provisional Measures, dated
1 October 2012, ¶ 119); see also id. ¶¶ 175–188.

14

Id. ¶ 1741.

4
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II
THE ARBITRAL PROCEEDINGS
AND THE AWARD
14.
Pakistan’s Memorial is rife with mischaracterizations of the Tribunal’s rulings
in the Award, including the incorporated Decision on Jurisdiction and Liability and Decision
on Pakistan’s Application to Dismiss the Claims. Pakistan also fails to include any
description of the procedural history at all—notwithstanding its allegations that this
distinguished and experienced panel of arbitrators ignored Pakistan’s arguments and evidence,
denied Pakistan the opportunity to present relevant evidence, disregarded the law, failed to
explain its rulings, and was tainted by bias. The record shows that not a single one of these
allegations is true. To ensure that the Committee has an accurate account of the original
proceeding, this Section summarizes the procedural history and the Tribunal’s key findings in
the Award and incorporated Decisions.
A.

The Arbitral Proceedings

15.
Pakistan requests the annulment of the award issued on 12 July 2019 in ICSID
Case No. ARB/12/1 (the “Award”) by a unanimous and highly distinguished tribunal
consisting of Prof. Dr. Klaus Sachs (Tribunal President), Dr. Stanimir Alexandrov (TCCA’s
appointee) and Lord Hoffmann (Pakistan’s appointee) (the “Tribunal”), which definitively
resolved the Parties’ claims and defenses in the investment dispute under the AustraliaPakistan Bilateral Investment Treaty (the “Treaty”).15
16.
The dispute arose out of the Balochistan Licensing Authority’s denial on
15 November 2011 of a mining lease application (the “Mining Lease Application”) for a
project at Reko Diq, in the northwest of Balochistan.16 The Mining Lease Application was
submitted by Tethyan Copper Company Pakistan (“TCCP”), TCCA’s wholly-owned
subsidiary in Pakistan. TCCA contended—and the Tribunal agreed—that the denial of the
Mining Lease Application breached Pakistan’s obligations under the Treaty because it
constituted an unlawful expropriation, breached Pakistan’s fair-and-equitable-treatment
obligation, and impaired TCCA’s investment.17
17.
On 28 November 2011, TCCA initiated two arbitrations before ICSID: one
against Pakistan under the Treaty and another against the Government of Balochistan
(“GOB”) under the Chagai Hills Exploration Joint Venture Agreement (the “CHEJVA”),
which created a joint venture for the exploration and development of mineral deposits at

15

Award ¶ 1; Ex. CE-4, Agreement between Australia and the Islamic Republic of Pakistan on the Promotion
and Protection of Investments, dated 7 February 1998 (“Treaty”).

16

See Award ¶ 86.

17

See Decision on Jurisdiction & Liability, ¶¶ 5, 1449.

5
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Reko Diq.18 On 7 December 2011, the ICSID Secretary-General informed the parties that
ICSID lacked jurisdiction over TCCA’s dispute with Balochistan because “Pakistan had
neither designated Balochistan as a constituent subdivision, nor approved Balochistan’s
consent to ICSID arbitration, nor informed ICSID that such approval was not required.”19
Therefore, pursuant to the arbitration agreement in the CHEJVA, the arbitration between
TCCA and Balochistan proceeded under the ICC Rules, while the arbitration against Pakistan
under the Treaty was administered by ICSID.20
18.
On 2 February 2012—in proceedings initiated by Pakistani politicians before
the Pakistan courts seeking invalidation of the CHEJVA21—Balochistan asked the Pakistan
Supreme Court to direct TCCA “not to take further steps in arbitration and instead withdraw
the request of arbitration at the ICC[] and ICSID, till [the Pakistan Supreme Court] decides
the matter on the legalities and validity of the joint venture agreements.”22 On 7 February
2012, the Pakistan Supreme Court directed Balochistan and Pakistan “to make a request to the
ICC and ICSID Washington D.C. not to take further steps and extend the period for
nomination of the Arbitrator.”23 Balochistan and Pakistan submitted that request to the ICC
and ICSID on 10 February 2012 and 23 February 2012, respectively.24
19.
On 24 February 2012, ICSID refused Pakistan’s request, noting that
“[p]ursuant to the ICSID Convention and Arbitration Rules, ICSID is unable to suspend the
constitution of an arbitral tribunal, extend the period for the appointment of the arbitrators, or
otherwise refrain from taking further steps, absent the consent of both parties.”25 On
28 February 2012, the ICC determined that the ICC proceedings should also proceed.26
Unless stated otherwise, all references to “Tribunal” in this Counter-Memorial refer to the
ICSID Tribunal.
20.
The Tribunal was initially constituted on 12 July 2012, and reconstituted on
12 September 2012 after the resignation and replacement of the arbitrator appointed by
TCCA.27

18

See Award ¶ 9.

19

Decision on Jurisdiction & Liability ¶ 33, n.5.

20

See id. ¶ 35.

21

See id. ¶ 393.

22

Ex. CE-364, Letter from Balochistan to the ICC Secretariat, dated 10 February 2012, at 5.

23

See id. at 7.

24

Id. at 1; Ex. CE-365, Letter from Pakistan to the Secretary-General, dated 23 February 2012, at 1.

25

Ex. CE-366, Letter from the ICSID Secretary-General to Pakistan, dated 24 February 2012, at 1.

26

Ex. CE-367, Letter from Secretariat of the ICC to TCCA and Balochistan, dated 28 February 2012, at 2.

27

See Decision on Jurisdiction & Liability ¶¶ 27–30.
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21.
On 23 July 2012, TCCA filed a Request for Provisional Measures, which
asked the Tribunal to issue a series of orders aimed at protecting TCCA’s right to mine
Reko Diq and preserve its right to specific performance as a remedy for Pakistan’s breaches
of the Treaty.28 Briefing on the Request for Provisional Measures ensued, and was completed
by 29 October 2012.29
22.
On 13 December 2012, the Tribunal issued its Decision on TCCA’s Request
for Provisional Measures (“Decision on Provisional Measures”), bringing to a close the first
phase of the original proceeding in this arbitration. In its decision, the Tribunal ordered
Pakistan to “immediately inform the Tribunal and [TCCA] of any change of its present
intention” (i) to implement a work plan relating to the copper deposit called “Tanjeel” or
“H4”; (ii) not to expand its mining activities to H14 and H15, two ore bodies at the Western
Porphyries; and (iii) “not to give any rights in this regard to any third party.”30 The Tribunal
also ordered Pakistan to “further inform the Tribunal and [TCCA], on a regular basis, about
its specific plans and activities with respect to deposit H4.”31 Finally, the Tribunal stated that
it “remains seized of the matter and shall consider future applications by [TCCA] if the
situation materially changes.”32
23.
On 7 January 2013, the Supreme Court issued a short Order declaring the
CHEJVA and agreements based on the CHEJVA “illegal, void and non est.”33 The Pakistan
Supreme Court rendered the reasons for its Order on 10 May 2013 (together, with the
7 January 2013 Order, the “Pakistan Supreme Court Judgment”).34
24.
TCCA filed its Memorial on Jurisdiction and Liability on 1 February 2013.35
On 30 September 2013, Pakistan submitted its Objections to Jurisdiction and Admissibility,
Counter-Memorial on the Merits and Counter-Claim (“Pakistan’s Jurisdiction & Liability

28

See Award ¶ 11; see also Tribunal’s Decision on Claimant’s Request for Provisional Measures of
13 December 2012 (“Decision on Provisional Measures”), ¶ 10.

29

See Decision on Provisional Measures ¶¶ 20–23.

30

See id. ¶ 154(1); see also Decision on Jurisdiction & Liability ¶¶ 332, 350.

31

Decision on Provisional Measures ¶ 154(2).

32

Id. ¶ 154(3).

33

Decision on Jurisdiction & Liability ¶ 553; Ex. CE-289, Short Order of the Supreme Court of Pakistan,
Islamabad in the Matter of Maulana Abdul-Haque Baloch and others vs. Government of Balochistan and
others, Civil Petition No. 796 of 2007, etc., dated 7 January 2013.

34

See Decision on Jurisdiction & Liability ¶ 554; see also Ex. RE-18, Judgment of the Supreme Court of
Pakistan, Islamabad in the Matter of Maulana Abdul-Haque Baloch and others vs. Government of
Balochistan and others, Civil Petition No. 796 of 2007, etc., dated 7 January 2013.

35

See Decision on Jurisdiction & Liability ¶ 62.
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Counter-Memorial”).36 Briefing on the Parties’ respective arguments on jurisdiction and
liability continued and was completed by 12 September 2014.37
25.
The Tribunal presided over a two-week evidentiary hearing on jurisdiction and
liability in Paris from 6 to 17 October 2014 (the “Jurisdiction and Liability Hearing”),38
during which nine witnesses were examined.39 Both Parties filed Post-Hearing Briefs on
15 January 2015.40 In total, in this second phase of the original proceeding, the Parties filed
nearly 1,000 pages of submissions on jurisdiction, liability, and counterclaims, more than 700
exhibits and authorities, and 13 witness statements. TCCA likewise produced nearly 30,000
pages of documents in response to disclosure requests from Pakistan.
26.
On 22 June 2015, while the Tribunal was deliberating on its jurisdiction and
liability rulings, Pakistan asked the Tribunal to “cease all efforts towards finalizing the
award” and, a few weeks later, requested permission from the Tribunal to submit purported
evidence of alleged corruption by TCCA.41 While declining to cease its deliberations—which
were far-advanced—the Tribunal acceded to Pakistan’s request to file an application to
dismiss TCCA’s claims and dedicated an entire two-year-long phase to the consideration of
Pakistan’s spurious corruption allegations. During this third phase of the original proceeding,
the parties filed nearly 1,000 pages of additional legal briefing, over 1,000 exhibits and
authorities, and submitted testimony from over 30 witnesses and experts. TCCA produced
more than 4,000 pages of documents in response to disclosure requests from Pakistan.
27.
On 2 September 2015, Pakistan filed its Application to Dismiss the Claims
(“Pakistan’s Application to Dismiss”).42
28.
On 3 February 2016, more than four years after TCCA commenced arbitration,
the Tribunal provided the parties with a Draft Decision on Jurisdiction and Liability (“Draft
Decision on Jurisdiction and Liability”) that found entirely in TCCA’s favor.43 The draft
decision was conditional on the resolution of Pakistan’s Application to Dismiss, which
remained pending.44

36

See id. ¶ 97.

37

See id. ¶¶ 140, 149–150.

38

See id. ¶ 155.

39

See id. ¶¶ 161–162.

40

See id. ¶ 175.

41

See id. ¶¶ 177–182.

42

See Tribunal’s Decision on Respondent’s Application to Dismiss the Claims (With Reasons) of
10 November 2017, (“Decision on Application to Dismiss”), ¶¶ 6, 16.

43

See Tribunal’s Draft Decision on Jurisdiction and Liability of 3 February 2016 (“Draft Decision on
Jurisdiction & Liability”), ¶¶ 1368, 1441.

44

See id. ¶ 203.
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29.
TCCA filed its Opposition to the Application to Dismiss on 11 March 2016,45
Pakistan filed its Reply on 15 July 2016,46 and TCCA filed its Rejoinder on 16 September
2016.47 Hearings on the Application to Dismiss took place over the course of thirteen hearing
days in October 2016, December 2016, and February 2017.48
30.
On 20 March 2017, the Tribunal issued its Decision on Respondent’s
Application to Dismiss the Claims (With Reasons to Follow).49 The Tribunal dismissed
Pakistan’s Application to Dismiss “in its entirety” and noted that Pakistan “has not established
any of its individual allegations of corruption that would be attributable to [TCCA] and that
could have become relevant as potential contributory fault in the quantum phase that is now to
follow.”50 In its cover letter to the Parties, the Tribunal confirmed the timetable for
submissions on quantum, which had been set at TCCA’s urging to ensure that, if the Tribunal
dismissed Pakistan’s Application to Dismiss, the proceedings could continue without greater
delay.51
31.

On 22 March 2017, TCCA filed its Memorial on Damages.52

32.
On 7 July 2017, within hours of receiving TCCA’s final round of document
disclosure, and two weeks before Pakistan was due to file its quantum counter-memorial,
Pakistan filed a Request for Disqualification of Dr. Stanimir Alexandrov (“First
Disqualification Request”).53 In this request, Pakistan asked for the removal of
Dr. Alexandrov under Articles 14(1) and 57 of the ICSID Convention. The “main thrust” of
Pakistan’s argument was based on its allegation that, in Bear Creek Mining Corporation
v. Republic of Peru (ICSID Case No. ARB/14/21) (“Bear Creek”), Dr. Alexandrov, as
counsel for the respondent, and the Brattle Group, as expert instructed by Dr. Alexandrov,
argued in favor of the modern DCF method.54 Pakistan submitted that Dr. Alexandrov was,

45

Decision on Application to Dismiss ¶ 38.

46

Id. ¶ 77.

47

Id. ¶ 95.

48

See id. ¶¶ 121, 149, 176.

49

See Decision on Jurisdiction & Liability ¶ 215.

50

Tribunal’s Decision on Respondent’s Application to Dismiss the Claims (With Reasons to Follow) of
20 March 2017, ¶ 25 (emphasis added); see also Award ¶ 22 (reiterating this finding).

51

See Letter from the Secretariat to the Parties, dated 20 March 2017, at 2; Transcript of Hearing on
Respondent’s Application to Dismiss Claims, dated 10–15 October and 5–10 December 2016
(“Application to Dismiss Tr. (Day #)”) (Day 12), at 3213–3215 (TCCA).

52

See Award ¶ 23.

53

See id. ¶ 25; Pakistan’s Request for Disqualification of Dr. Stanimir Alexandrov, dated 7 July 2017 (“First
Disqualification Request”).

54

See Unchallenged Members’ Decision on Respondent’s Request for Disqualification of
Dr. Stanimir Alexandrov of 5 September 2017 (“First Challenge Decision”), ¶ 77.
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as a result, “heavily invested” in the outcome of the valuation method based on a modern
DCF analysis put forward by TCCA and the Brattle Group in the original proceedings. 55
33.
Pakistan requested that its disqualification request be heard by “an independent
arbitral institution” such as “the Secretary of the Permanent Court of Arbitration” and that
“the two unchallenged arbitrators, in deciding this request, rely on the independent opinion.”56
34.
On 8 July 2017, the proceedings were suspended pursuant to Rule 9(6) of the
Rules of Procedure for Arbitration Proceedings (the “ICSID Arbitration Rules”).57
35.
On 17 July 2017, TCCA filed its Opposition to the Disqualification Request.58
On 18 July 2017, pursuant to Rule 9(3) of the ICSID Arbitration Rules, Dr. Alexandrov
furnished explanations in response to Pakistan’s First Disqualification Request, which were
transmitted to the Parties on the same day.59
36.
On 27 July 2017, the Unchallenged Members granted Pakistan’s request that it
seek an independent opinion from a third party.60 The following day it reached out to the
Permanent Court of Arbitration to inquire whether the Secretary-General (the “PCA
Secretary-General”) could provide a written, non-binding opinion regarding Pakistan’s First
Disqualification Request, a request to which the PCA agreed on 31 July 2017.61
37.
On 31 August 2017, the PCA Secretary-General provided the Secretariat and
the unchallenged Members of the Tribunal with his Opinion on the Disqualification Request
(“PCA Opinion”),62 in which the PCA Secretary-General concluded that Pakistan had “failed
to prove the existence of any fact indicating a manifest lack of Dr. Alexandrov’s impartiality
or independence” and, therefore, found Pakistan’s First Disqualification Request to be
groundless.63
38.
On 5 September 2017, the unchallenged members of the Tribunal—Lord
Hoffmann and Professor Sachs (together, the “Unchallenged Members”)—issued their
Decision on Respondent’s Request for Disqualification of Dr. Stanimir Alexandrov (“First
55

First Disqualification Request, ¶ 9; see also id. ¶¶ 7–26.

56

First Challenge Decision ¶ 27.

57

See Letter from the Secretariat to the Parties, dated 8 July 2017, at 2.

58

See Award ¶ 26.

59

See id. ¶ 27.

60

First Challenge Decision ¶ 37.

61

Id. ¶¶ 38, 40.

62

See id. ¶ 70.

63

Hugo Hans Siblesz, Secretary-General, Permanent Court of Arbitration, Opinion Pursuant to the Request
by ICSID on the Respondent’s Proposal for the Disqualification of Dr. Stanimir Alexandrov, dated
31 August 2017(“PCA Opinion”), ¶¶ 157, 159 (emphasis added).
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Challenge Decision”). In this decision, the Unchallenged Members likewise rejected the
First Disqualification Request, noting that “[t]he alleged non-disclosures of previous
involvement with Barrick Gold’s underwriters and other proceedings against Pakistan were
. . . misconceived,”64 and “in the specific circumstances of this case, the legal standard to
disqualify an arbitrator under Article 57 of the ICSID Convention has not been met, most
importantly because, as the Secretary-General points out, the applicability of a valuation
method turns on the particular facts of each case.”65 The proceedings resumed on
5 September 2017.66
39.
The filing of Pakistan’s Counter-Memorial on Quantum—which occurred on
20 September 2017—was delayed by two months as a result of Pakistan’s First
Disqualification Request.67 The hearing on quantum was likewise postponed by five months,
from December 2017 to May 2018.68
40.
On 6 November 2017, in the midst of quantum briefing, Pakistan filed a
Request for Reconsideration of the Tribunal’s Draft Decision on Jurisdiction and Liability
(“Request for Reconsideration”).69 Four days later, on 10 November 2017, TCCA
requested that the Tribunal summarily dismiss the Request for Reconsideration as “untimely,
factually unfounded, and legally misconceived.”70
41.
On 10 November 2017, the Tribunal issued its 371-page Decision on
Jurisdiction and Liability (“Decision on Jurisdiction and Liability”), in which the Tribunal
formally adopted the reasoning and rulings of the Draft Decision on Jurisdiction and Liability,
and confirmed that its disposition of claims and defenses on jurisdiction and liability were
unaffected by Pakistan’s discredited corruption allegations.71 On the same day, the Tribunal
issued a 425-page Decision on Respondent’s Application to Dismiss the Claims (With
Reasons) (“Decision on Application to Dismiss”) (together, with the Decision on
Jurisdiction and Liability, the “Decisions”), dismissing Pakistan’s Application in its
entirety.72 The Tribunal’s findings in the Decisions are summarized in Section II.B. below.
64

First Challenge Decision ¶ 77.

65

See id. ¶¶ 78, 79; see also Award ¶ 29.

66

See Letter from the Secretariat to the Parties, dated 5 September 2017, at 1.

67

Compare Letter from the Secretariat to the Parties, dated 20 March2017, at 2 (setting deadline for
Pakistan’s Counter-Memorial on Quantum at 21 July 2017) with Award ¶ 30 (noting Pakistan’s filing on
20 September 2017).

68

Compare Letter from the Tribunal to the Parties, dated 20 March 2017, at 2 (setting quantum hearing for
11–15 December 2017) with Procedural Order No. 19, dated 19 October 2017, at 5 (setting quantum
hearing for 14–18 and 21–23 May 2018).

69

See Award ¶¶ 18, 45.

70

Decision on Reconsideration ¶ 8.

71

See Decision on Jurisdiction & Liability ¶¶ 687, 1449.

72

See Decision on Application to Dismiss ¶ 1499.
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42.
On 25 November 2017—while briefing on quantum was still ongoing and its
Request for Reconsideration was pending—Pakistan filed another proposal for
disqualification, this time as to the entire Tribunal (“Second Disqualification Request”),
which meant that it had to be resolved by a decision maker other than the Unchallenged
Members.73 ICSID immediately suspended the proceedings pursuant to Rule 9(6) of the
ICSID Arbitration Rules.74 In this renewed challenge, Pakistan alleged that Dr. Alexandrov
“refused to disclose information that is material and relevant to his service as an arbitrator”75
and that, “as lead counsel in Bear Creek, Dr. Alexandrov [was] heavily invested in the
outcome of this case.”76 Pakistan also alleged that the three Tribunal members’ “resolve to
finalize” the Decision on Jurisdiction and Liability and the Decision on Pakistan’s
Application “was fueled by [their] desire to issue [those Decisions] before the questions on
Dr. Alexandrov led to the ultimate result of his disqualification from the Tribunal.”77
43.
On 1 December 2017, TCCA submitted a reply to Pakistan’s Second
Disqualification Request.78 On 6 December 2017, pursuant to Rule 9(3) of the ICSID
Arbitration Rules, Dr. Alexandrov furnished explanations in response to Pakistan’s Second
Disqualification Request.79 On 15 December 2017, each Party filed further observations on
the Second Disqualification Request.80
44.
On 5 February 2018, the Chairman of the Administrative Council issued its
decision (“Second Challenge Decision”).81 The Chairman of the Administrative Council
noted that while Pakistan was seeking “to revive allegations that were rejected both by the
Independent Opinion [of the PCA Secretary-General] and by the relevant deciding
authority,”82 he would nonetheless, “for the sake of completeness, . . . review the allegations”
in Pakistan’s Second Disqualification Request.83 Having done so, the Chairman rejected

73

See Award ¶ 31.

74

See id.

75

Dr. Jim Yong Kim, Chairman of the ICSID Administrative Council, Decision on the Respondent’s
Proposal to Disqualify All Members of the Tribunal of 5 February 2018 (“Second Challenge Decision”),
¶ 42.

76

Id. ¶ 55.

77

Id. ¶ 66 (quoting Pakistan’s Request for Disqualification of the entire Tribunal, dated 25 November 2017
(“Second Disqualification Request”), ¶ 76).

78

See Award ¶ 32.

79

See id. ¶ 33.

80

See id. ¶ 35.

81

See id. ¶ 36.

82

Second Challenge Decision ¶ 115.

83

Id. ¶ 116.
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Pakistan’s Second Disqualification Request in its entirety.84 The proceedings resumed on
5 February 2018.85
45.
On 7 February 2018, Pakistan submitted its Request for the Tribunal to order
TCCA to produce the Tanjeel Feasibility Study.86 On 12 February 2018, the Tribunal rejected
that request as “untimely and not sufficiently relevant to the case or material to its
outcome.”87
46.
On 28 February 2018, the ICSID Tribunal summarily dismissed Pakistan’s
Request for Reconsideration of the ICSID Tribunal’s Decision on Jurisdiction and Liability
(“Decision on Reconsideration”).88
47.
The hearing on quantum was held in London from 14 to 24 May 2018.89 Both
Parties filed Post-Hearing Briefs on Quantum on 31 August 2018. In total, in this final phase
of the original proceeding, the Parties filed over 1,000 pages of briefing, over 1,000 exhibits
and authorities, and 55 witness statements and expert reports on quantum.90 TCCA produced
over 52,000 pages of documents in response to disclosure requests from Pakistan in the final
phase. On 28 September 2018, each Party filed a Submission on Costs.91
48.
The original proceeding was closed on 27 March 2019.92 The Tribunal
rendered a 622-page Award on 12 July 2019, which incorporated by reference the separate
Decision on Jurisdiction and Liability and Decision on Pakistan’s Application, and contained
its rulings on quantum.93
49.
In sum, over the course of nearly eight years, Pakistan and TCCA each
submitted more than a thousand pages of written legal submissions, and together submitted
more than 3,000 factual and technical exhibits. The Tribunal received testimony from more
than 30 fact witnesses and 30 expert witnesses and presided over a total of 33 live hearing
days. The arbitral process likewise included three different disclosure periods, during which
TCCA produced approximately 85,000 pages of internal company documents, which Pakistan
was permitted to scrutinize and employ in its defense. In total, the Tribunal’s definitive
84

Id. ¶ 138; see generally id. ¶¶ 105–137.

85

See Letter from the Secretariat to the Parties, dated 5 February 2018, at 2.

86

See Award ¶ 40.

87

Id.

88

Id. ¶ 45.

89

See id. ¶ 69.

90

See id. ¶¶ 23, 30, 34, 48, 50.

91

See id. ¶ 73.

92

See id. ¶¶ 82–83.

93

See id. ¶ 4.
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rulings on jurisdiction, liability, and quantum add up to nearly 1,500 pages of careful
reasoning and exhaustive references to the vast record developed over the course of the
arbitration.
B.

Decisions and the Award
1.

Decision on Jurisdiction and Liability
(a)

Jurisdiction and Admissibility

50.
Pakistan initially raised five broad objections to the Tribunal’s jurisdiction,
alleging that:
a.

TCCA did not have an “asset” within the meaning of Article 1(1)(a) of
the Treaty. Pakistan has labelled this objection the “No Asset Objection”
in the present proceedings.94

b.

The “alleged assets [were] not ‘owned or controlled’ by [TCCA], but
instead belonged to TCCP to whom [TCCA] transferred all of its rights,
assets and obligations pursuant to the Amalgamation,”95 which was a
transaction carried out in 2008 by which TCCA’s Pakistan branch
office’s business was amalgamated with and transferred to TCCP.96

c.

The “alleged assets were not admitted ‘subject to [the] laws and
investment policies’ of Pakistan” for the purposes of Article 1(1)(a) of
the Treaty.97

d.

Even if TCCA “did have an ‘investment,’ it ha[d] failed to prove the
necessary link between such investment and the dispute it ha[d]
submitted to [the] Tribunal. Therefore, the Tribunal also lack[ed]
jurisdiction under Article 13 of the Treaty.”98

e.

“[T]he Treaty breaches that [TCCA] allege[d were] based on a purported
breach of contract, namely the rejection of the Mining Lease Application
by the Licensing Authority,”99 and “in the absence of a specific treaty
provision, a State should not be presumed to have consented to submit
purely contractual disputes to international jurisdiction.”100 TCCA was

94

See Decision on Jurisdiction & Liability ¶¶ 601–615.

95

Id. ¶ 616.

96

See id. ¶ 430.

97

See id. ¶¶ 619–629.

98

Id. ¶ 630.

99

Id. ¶ 649.

100

Id. ¶ 651.
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barred from litigating those contractual issues, which should be
submitted to the ICC under the CHEJVA,101 and had “already been
determined by the Supreme Court of Pakistan.”102
51.
The Tribunal carefully examined all of these arguments, and rejected each in
turn. In doing so, the Tribunal found that “the general jurisdictional requirements of
Article 25(1) of the ICSID Convention are fulfilled.”103
52.
The Tribunal stated its reasons for rejecting Pakistan’s “No Asset Objection” at
paragraphs 632 to 634 of its Decision on Jurisdiction and Liability. Ultimately, the Tribunal
concluded that the following two “pillars” constituted “assets” within the meaning of
Article 1(1)(a) of the Treaty: “(i) TCCA’s own direct 75% interest in the CHEJVA and the
joint venture that was thereby established; and (ii) its 100% interest in its Pakistani subsidiary
TCCP.”104
53.
TCCA’s entitlement pursuant to Clause 3 of the CHEJVA to earn a 75%
ownership interest in the joint venture by performing an agreed plan of exploration activities
and related studies is the first asset identified by the Tribunal.105 Balochistan held the
remaining 25% ownership interest in the joint venture.106 The second asset identified by the
Tribunal is TCCA’s shares in TCCP, “which was established for the exclusive purpose of
carrying out [TCCA’s] activities in Pakistan.”107 In particular, because it was a requirement
of Pakistani law that the mining lease application had to be filed by a Pakistani company, 108 in
2007, TCCA proposed that Balochistan and TCCA transfer their interest in Exploration
License EL-5 (“EL-5”)—the exploration license granted by the Balochistan Licensing
Authority to the joint venture on 18 May 2002109—to TCCP in exchange for shares in
101

Id. ¶ 653.

102

Id. ¶ 655.

103

Id. ¶ 648.

104

Id. ¶¶ 632–633.

105

See id. ¶ 229; see also Ex. CE-1, Agreement for Chagai Hills Exploration Joint Venture Between the
Balochistan Development Authority and BHP Minerals International Exploration, Inc., dated 29 July 1993
(“CHEJVA”), Arts. 3, 7.1; Ex. CE-3, Novation Agreement, Chagai Hills Exploration Joint Venture
Agreement by and between the Governor of Balochistan through the Balochistan Development Authority,
BHP Minerals International Exploration Inc., and Tethyan Copper Company Limited, dated 1 April 2006
(“Novation Agreement”), Cl. 2.

106

See Ex. CE-1, CHEJVA, Art. 3; Ex. CE-2, Addendum No. 1 to Chagai Hills Exploration Joint Venture
Agreement, dated 4 March 2000 (“2000 Addendum”), Cl. 2.2.

107

See Decision on Jurisdiction & Liability ¶¶ 632–633.

108

See id. ¶ 428.

109

See id. ¶ 284; see also Ex. CE-16, Letter from Director General, Mines and Minerals Balochistan to M/S
BDA/BHP Chagai Hills Joint Venture, regarding “Application for the Grant of Exploration License for
Copper, Gold, and Associated Minerals over an Area of 973.75 Sq. KM (240620.20 Acres) situated in
Chagai District,” dated 18 May 2002. On 8 April 2006, Balochistan’s Licensing Authority assigned EL-5
to TCCA (see Decision on Jurisdiction and Liability ¶ 221).
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TCCP.110 Although TCCA transferred its interest in EL-5 to TCCP pursuant to the
Amalgamation,111 Balochistan’s interest was never transferred.112
54.
The Tribunal addressed Pakistan’s allegation that TCCA had failed to establish
a “necessary link” between its investment and the dispute at paragraph 643, noting that “the
dispute between the Parties also ‘relates to’ [TCCA’s] investment within the meaning of
Article 13 of the Treaty, given that [TCCA’s] claims, which are based on the denial of the
Mining Lease Application and the alleged takeover of the Reko Diq Project by the
Balochistan, specifically relate to [TCCA’s] interest in the CHEJVA and the joint venture as
well as to TCCP, which was created exclusively to carry out the exploration, feasibility and
eventual mining operations at Reko Diq.”113
55.
Pakistan’s Jurisdiction & Liability Counter-Memorial also raised two
objections to the admissibility of TCCA’s claims:
a.

“[TCCA’s] claims are inadmissible due to the fact that its purported right
to mine Reko Diq pursuant to Article 11.8.2 of the CHEJVA never
arose.”114 Clause 11.8.2 of the CHEJVA provided that upon completion
of the exploration and development activities outlined in the Agreement,
TCCA “shall be entitled to convert the relevant [Exploration] Licence(s)
held by it into Mining [Leases] so as to give secure title over the required
Mining Area,” subject only to “compliance with routine Government
requirements.”115 Pakistan alleged that TCCA’s right to obtain a mining
lease pursuant to Clause 11.8.2 was subject to certain conditions
precedent, which had not occurred.116

b.

“[TCCA’s] claims are inadmissible because [TCCA] comes to this
Tribunal with ‘unclean hands[]’.”117

56.
The Tribunal dismissed both of Pakistan’s objections to admissibility, finding
that TCCA’s claims were admissible.118

110

See Decision on Jurisdiction & Liability ¶ 429.

111

See id. ¶¶ 430–433.

112

See id. ¶¶ 437–438.

113

See id. ¶ 643.

114

See id. ¶ 668.

115

See id.¶ 245; Ex. CE-1, CHEJVA, Art. 11.8.2.

116

See Decision on Jurisdiction & Liability ¶¶ 668–670.

117

Id. ¶ 671.

118

See id. ¶¶ 681–688.
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(b)

Liability

57.
TCCA alleged that, because Pakistan is responsible for Balochistan’s actions
under international law, Balochistan’s unlawful denial of the mining lease breached
Articles 3(2) (fair and equitable treatment), 7(1) (unlawful expropriation), and 3(3)
(impairment) of the Treaty.119
58.

Pakistan’s defenses against TCCA’s claims took three broad forms:
a.

Pakistan relied on the Pakistan Supreme Court Judgment declaring
TCCA’s joint venture agreement with Balochistan “illegal, void, and non
est.”120

b.

Pakistan argued that Balochistan’s denial of TCCP’s Mining Lease
Application was justified because TCCP’s application did not meet the
requirements of Balochistan law. Pakistan relied on (i) the reasons given
in the notice of intent to reject the Mining Lease Application (the
“Notice of Intent to Reject”), which was issued by Balochistan’s
Licensing Authority on 21 September 2011;121 and (ii) additional reasons
that were not raised in the Notice of Intent to Reject.122

c.

Pakistan accused TCCA of engaging in a persistent pattern of corruption,
as outlined in Pakistan’s Application to Dismiss.123

59.
The Tribunal carefully reviewed TCCA’s claims and Pakistan’s defenses.
After examining the extensive contemporaneous documentary record—consisting of tens of
thousands of pages—the Tribunal held that “none of the reasons invoked in the Notice of
Intent to Reject and/or in this arbitration justified the Licensing Authority’s decision to deny
TCCP’s Mining Lease Application,” that “[TCCA] in fact fulfilled all of the requirements
under [the relevant Balochistan law] in its Mining Lease Application,” and that Balochistan’s
denial was “motivated by its desire to mine the area on its own.”124 The Tribunal found that
the conduct of Balochistan and its provincial officials, agencies and departments was
attributable to Pakistan.125 In making these findings, the Tribunal found Pakistan liable for
breaching all three of the Treaty provisions that TCCA had identified.

119

See id. ¶ 5.

120

See id. ¶¶ 713, 859–861, 1437.

121

See id. ¶¶ 1057–1074, 1119.

122

See id. ¶¶ 1057, 1075–1082, 1119.

123

See Decision on Application to Dismiss ¶¶ 194–195.

124

See Decision on Jurisdiction & Liability ¶ 1264.

125

See id. ¶¶ 725–747.
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60.
First, the Tribunal found that Pakistan breached Article 3(2) of the Treaty (fair
and equitable treatment).126 The Tribunal found that “by means of both the contractual and
the regulatory framework of [TCCA’s] investment as well as the conduct of the GOB and the
[Government of Pakistan (“GOP”)] during the time period in which [TCCA] explored the
area at Reko Diq, [Pakistan] created the legitimate expectation that [TCCA] would be entitled
to a mining lease upon submission of an application that met the routine requirements as set
out in [Balochistan law].”127 The Tribunal also held that it was this “contractual and
regulatory framework as well as the direct assurance given by Government officials” that
formed the basis on which TCCA “decided to invest more than US$ 240 million and many
years of work into the project.”128 In making these findings, the Tribunal noted that the
Pakistan Supreme Court’s findings that the CHEJVA and related agreements were null and
void ab initio were “not relevant to the question as to whether the conclusion and performance
of the CHEJVA gave rise to legitimate expectations under Article 3(2) of the Treaty.”129
61.
The Tribunal also found that there was “no evidence” to rebut TCCA’s case
that “the refusal [of the Mining Lease Application] was motivated by the GOB’s desire to take
over the project from [TCCA].”130
62.
The Tribunal then examined, and rejected, each of Pakistan’s reasons for its
denial of the mining lease, finding that those reasons attempted to impose requirements that
were “uneconomic,” “irrational,” “not commensurate with the size of investment,” and
“included several allegations that were false, even on a superficial review.”131 The Tribunal
found that Pakistan “considered that it could interpret the requirements [of Balochistan law]
. . . in a manner that would allow it to impose any obligation on [TCCA] that would be
labelled as being in the ‘national interest.’”132
63.
The Tribunal ultimately concluded that “[g]iven that [TCCA] in fact fulfilled
all of the requirements under [Balochistan law] in its Mining Lease Application, [Pakistan’s]
denial, motivated by its desire to mine the area on its own, violated [TCCA’s] legitimate
expectations and thereby breached the [Fair and Equitable Treatment] obligation under
Article 3(2) of the Treaty.”133
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64.
Second, the Tribunal determined that Pakistan had violated Article 7(1) of the
Treaty, holding that “the denial of TCCP’s Mining Lease Application was a measure having
an effect equivalent to expropriation.”134
65.
The Tribunal explained that, although there was no direct taking of TCCA’s
investment, Pakistan had “rendered it impossible for [TCCA] to make use of the information
and data it had collected and thereby also rendered [TCCA’s investment] useless.”135 The
Tribunal emphasized that Pakistan denied TCCP’s Mining Lease Application only “[a]fter
[TCCA] had spent more than US$ 240 million on its exploration work and had completed its
Feasibility Study,” which laid out TCCA’s plans for the Reko Diq mine136 and which even
included a “comprehensive Risk Register in which risks were catalogued, assigned a
mitigation strategy, and tracked with respect to progress.”137
66.
The Tribunal further held that—despite Pakistan’s attempts to “disguise” the
expropriation as an exercise of legitimate regulatory power138—the expropriation was illegal
because it was not a bona fide regulatory measure, was not accompanied by the payment of
“prompt, adequate and effective” compensation as the Treaty requires, and was
“discriminatory because it favored [Balochistan’s] local project over the project of a foreign
company.”139
67.
Finally, the Tribunal held that Pakistan had breached Article 3(3) of the
Treaty. The Tribunal found that Pakistan’s “conduct clearly impaired, if not prevented
altogether, the use of [TCCA’s] investment” in violation of Article 3(3) because “[TCCA’s]
investment was rendered useless when the Mining Lease Application was denied” and
because “the measures were also ‘arbitrary, unreasonable and discriminatory’ and thus fulfill
even the stricter standard of protection that has been advanced by [Pakistan].”140
(c)

Counterclaims

68.
Pakistan’s Jurisdiction & Liability Counter-Memorial also raised three
counterclaims, claiming that: (i) TCCA’s investment was not made “in accordance with
[Pakistan’s] laws and investment policies” as set out in Article 1(1)(a) of the Treaty;
(ii) TCCA did not meet certain contractual pre-conditions set out in the CHEJVA before
TCCP filed its Mining Lease Application; and (iii) TCCA violated Balochistan law “because
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it failed to complete ‘a full feasibility study of the discovered deposits’ in the area covered by
Exploration License EL-5.”141
69.
The Tribunal found that, while it had jurisdiction to hear the counterclaim
based on Article 1(1)(a) of the Treaty, “it [did] not have jurisdiction to hear [Pakistan’s]
counterclaims based on the CHEJVA and [Balochistan law].”142 The Tribunal went on to
reject the remaining Article 1(1)(a) counterclaim on its merits, noting that “Article 1(1)(a) of
the Treaty cannot give rise to an obligation and a corresponding liability of the investor
vis-à-vis the host State.”143
2.

Decision on Pakistan’s Application to Dismiss the Claims

70.
The Tribunal decisively rejected all of Pakistan’s corruption allegations and
affirmed its jurisdiction and the admissibility of TCCA’s claims and its findings that Pakistan
breached Articles 3(2), 7(1) and 3(2) of the Treaty.144 The Tribunal declared that it had
“found no proven incident of [TCCA] exercising, or attempting to exercise, improper
influence on Government officials aimed at obtaining rights or benefits relating to [TCCA]’s
investment in Pakistan.”145
71.
In its Decision on Pakistan’s Application, the Tribunal repeatedly stated that it
was “not convinced” by the testimony of Pakistan’s witnesses, which it rejected as “not
credible,” not “plausible,” and demonstrably “false.”146 The Tribunal also determined that
several of Pakistan’s allegations were directly contradicted by the documentary record, 147 and
that Pakistan’s allegedly contemporaneous documentary evidence of corruption, in fact, had
no “positive evidentiary value supporting [its] allegation.”148 After carefully reviewing the
entirety of the evidence put forward by both sides, the Tribunal also felt “the need to record
its concern as regards the timing and context in which the evidence was produced,” which, it
explained, “serves to reinforce” its conclusion that Pakistan had not established its corruption
allegations.149
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3.

Award

72.
In the quantum phase, the Parties presented widely divergent market value
calculations. TCCA submitted a modern DCF valuation prepared by Prof. Graham A. Davis,
Professor of Mineral Economics at the Colorado School of Mines, who valued the project at
US$ 8.5 billion.150 Pakistan put forward a valuation prepared by Dr. James C. Burrows, who
calculated the value of the project as US$ 149.2 million by making downward adjustments to
the price Barrick paid to acquire its interest in TCCA five years before Balochistan denied
TCCP’s mining lease application on 15 November 2011 (the “Valuation Date”).151
73.
In an effort to disparage the value of TCCA’s investment—and thus reduce
damages—Pakistan raised numerous allegations that various aspects of TCCA’s work at
Reko Diq were insufficient and asserted that TCCA’s Feasibility Study, which laid out
TCCA’s plans for the Reko Diq mine, “was a blueprint for another Mega Project failure.”152
Pakistan also alleged that there was too much uncertainty surrounding the project to permit
the use of an income-based valuation methodology such as TCCA’s modern DCF model.153
74.
After carefully reviewing all of the arguments and evidence presented by the
Parties—which included testimony from more than 30 witnesses and experts, a two-week
evidentiary hearing, and nearly 1,000 pages of briefing—the Tribunal stated that it was
“convinced that in the specific circumstances of this individual case, the valuation method
relied on by [TCCA] is the most appropriate measure to value [TCCA’s] investment in
Reko Diq.”154 The Tribunal also concluded that “in principle, the information and evidence
presented by [TCCA] provide a reasonable and sufficient basis to determine the value of
[TCCA’s] investment using an income-based valuation method” and that there were no
“fundamental uncertainties” that “would preclude the application of a DCF method or, more
precisely, the application of the modern DCF method used by [TCCA].”155
75.
The Tribunal made several adjustments to the assumptions built into TCCA’s
model, though, including with regard to the royalty rate that would apply to the project, the
likelihood that the mining lease would be renewed beyond an initial thirty-year term, the
likelihood of a future permanent mine shutdown, and the risk associated with future prices.
Those adjustments resulted in a value of US$ 4.087 billion, which the Tribunal held should be
subject to interest—beginning on the date of breach of 15 November 2011—at the US Prime
Rate plus 1 percentage point, compounded annually.156 The Tribunal also ordered Pakistan to
150
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pay the entirety of TCCA’s costs and the costs of the arbitration—together, US$ 61.98 million
with interest.157
(a)
76.

Governing Legal Standards

The Tribunal began its analysis by determining the relevant legal standards.158

77.
First, the Tribunal determined that the measure of compensation was the
market value of TCCA’s investment on the Valuation Date. The Parties disagreed about what
source of law determined the compensation measure. TCCA argued for market value under
the customary international law full-reparation standard. Pakistan asserted that the Treaty
specified the applicable measure of compensation. The Tribunal found it unnecessary to
resolve that dispute. After making a threshold factual determination specified in the Treaty,
the Tribunal determined that market value would provide the proper measure under either
source of law on the particular facts here.159 Later in the Award, the Tribunal made a
supplemental finding that its damages award was also consistent with the compensation
measure that would apply on Pakistan’s view of what the Treaty required.160
78.
Second, with respect to causation, the Tribunal ruled that TCCA was “entitled
to compensation in the amount of the value that its investment would have had but for
[Pakistan’s] breaches” and that “[i]f and to the extent the Tribunal is not convinced that a
specific risk or downside affecting [TCCA’s] investment would not have existed in the but-for
scenario, it will make the appropriate deduction in order to determine those, and only those,
losses that were caused by [Pakistan’s] breaches of the Treaty.”161
79.
Third, with respect to the standard of proof, after carefully considering the
Parties’ positions, the Tribunal observed that “[t]he dispute . . . appears to concern not so
much the standard of proof but rather whether the valuation method used by [TCCA] and its
expert yields results that are not ‘too speculative’ or ‘too uncertain’ but rather enable the
Tribunal to assess [TCCA’s] damages ‘with reasonable confidence’ and reach a ‘reliable’
conclusion.’”162 The Tribunal endorsed the opinion of Pakistan’s expert, Dr. Ripinsky, that
for the DCF method to be accepted, the claimant must get over the ‘hump’ of demonstrating
its appropriateness and reliability in the specific circumstances of the case”163 and further
observed that “the standard of proof cannot be such as to exclude a valuation because the
Tribunal is not ‘certain’ that the result it produces is correct in terms of ‘scientifically
157
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precise.’ On the other hand, the Tribunal must be convinced that the valuation is appropriate
in that it will produce a sufficiently reliable result.”164
80.
Finally, the Tribunal “turn[ed] to the valuation methods presented by the
Parties” to “assess whether it is appropriate to rely on any of these methods in the
circumstances of the present case.”165
81.
The Tribunal noted that TCCA presented a valuation prepared by Prof. Davis
using the modern DCF method, while Pakistan’s quantum experts, Mr. Brailovsky and
Prof. Wells, “discuss[ed] the appropriateness of a DCF valuation in general and the valuation
presented by Prof. Davis in particular but did not present a valuation of their own,” and
Pakistan’s additional quantum expert, Dr. Burrows, submitted a valuation “based on the past
transactions through which Antofagasta and Barrick acquired their (indirect) shares in
Claimant in 2006” in order “to challenge, and not to cure, the procedural and scientific defects
of TCC’s case on quantum.”166
82.
The Tribunal thus determined, consistent with the approach advocated by
Pakistan’s expert, Dr. Ripinsky, to “first and foremost assess whether Claimant has
established that it is appropriate to use a modern DCF valuation in the circumstances of this
case” and then, “[i]f and to the extent the Tribunal follows Claimant and its expert on this
point,” to “further assess, once the Tribunal has drawn its own conclusion on the value of the
Reko Diq project based on that method, whether there are reasonable grounds for any
remaining deviation to the result produced by Dr. Burrows’ method.”167
(b)

Appropriateness of Modern DCF

83.
To assess whether TCCA had established the appropriateness of a modern
DCF valuation, the Tribunal considered first whether it was appropriate, as a general matter,
to use an income-based DCF valuation for a development-stage mining project such as
Reko Diq; and second whether it was appropriate to use the modern DCF method, which the
Tribunal observed “is in principle also a DCF valuation but, as explained by Prof. Davis, uses
at source pricing of risk and simulates certain project variables to incorporate managerial
flexibility while then discounting cash flows at a risk free rate.”168
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(i)

General appropriateness of income-based DCF
valuation

84.
After spending seven pages reviewing “recent case law” concerning “whether
a DCF method (or a similar income-based valuation methodology) can be applied to value a
project which has not yet become operational,”169 the Tribunal concluded that the answer
“depends strongly on the circumstances of the individual case.”170
85.
The Tribunal distilled its analysis into two key questions: (i) whether, in the
absence of Pakistan’s breaches, the Tribunal was convinced that the Reko Diq project would
have become operational and profitable and whether there were “‘fundamental uncertainties’
due to which it is not convinced that the project would have reached the operational stage and
would have been able to generate profits”; and (ii) whether the Tribunal was convinced that it
could, “with reasonable confidence, determine the amount of these profits based on the inputs
provided by the Parties’ experts for this calculation.”171
86.
As to the first question, the Tribunal concluded based on the evidence that, but
for the denial of TCCP’s Mining Lease Application in violation of the Treaty, “the Reko Diq
project would have gone forward and become operational and profitable in due course.”172
The Tribunal specifically rejected Pakistan’s arguments that the Reko Diq Feasibility Study
“was a blueprint for another Mega Project failure” and rejected as “not credible” Pakistan’s
contention that “the team conducting the exploration work and compiling the Feasibility
Study had no idea what they were doing.”173
87.
As to the second question, the Tribunal determined that “certain adjustments
have to be made to the inputs used by Prof. Davis in his calculation,” but that “none of these
adjustments warrants the conclusion that the DCF method cannot produce a sufficiently
reliable result.”174
(ii)

Appropriateness of the modern DCF method in
particular

88.
The Tribunal began its analysis of the appropriateness of the modern DCF
method by rejecting the conclusion of Pakistan’s experts, Mr. Brailovsky and Prof. Wells, that
“the project would not attract a rational private investor and therefore has a Fair Market Value
of zero.”175 The Tribunal found that was “simply not credible” in light of the Feasibility and
169
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Expansion Pre-Feasibility Studies, TCCA’s and its owners’ willingness to commit substantial
resources, and the contemporaneous statements of Pakistani government officials.
89.
The Tribunal then determined that its task in evaluating the appropriateness of
the modern DCF method was to “make the best estimation” of what would actually have
happened, in the absence of Pakistan’s unlawful conduct, “if Reko Diq had been offered for
sale in the open market.”176
90.
Relying, in part, on a letter the Special Committee of the Canadian Institute of
Mining, Metallurgy and Petroleum on Valuation of Mineral Properties (“CIMVal”) sent to
the International Valuation Standards Council in 2012, the Tribunal found that “the certaintyequivalent or modern DCF method applied by Prof. Davis is a recognized valuation method
which is used in the industry for valuing mining properties in the appropriate circumstances”
and thus concluded that “the application of the modern DCF method is reasonable and
preferable over a traditional DCF method for the valuation of the Reko Diq project in the
present circumstances.”177
91.
The Tribunal acknowledged that no other investment arbitration tribunal had
yet adopted a modern DCF valuation, but “consider[ed] that the absence of investment treaty
jurisprudence—affirmative or negative —does not in itself constitute a valid ground for
rejecting a valuation method if the Tribunal is otherwise convinced that it is sound to apply it
in the present case.”178
92.
The Tribunal concluded, “[b]ased on its review of the evidentiary record,” that
“it is appropriate to value [TCCA’s] investment in the Reko Diq project by using the modern
DCF approach presented by [TCCA] and its expert Prof. Davis,” but that it would have to
further address whether “each of the risk adjustments he has made is sufficient to account for
the risks and uncertainties raised by [Pakistan].”179
(c)

Impact of Risks on Project Feasibility and Value

93.
The Tribunal next: (i) assessed whether TCCA had established it would have
concluded a Mineral Agreement with the Federal and Provincial Governments and the likely
terms of any such agreement; and (ii) “further examine[d] whether [TCCA] has established
the feasibility of the project and address[ed] the various risks and issues raised by [Pakistan]
in this last phase of the arbitration proceedings,” including “assess[ing] whether Prof. Davis
has appropriately accounted for each of these risks in his valuation of the project.”180
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(i)

Mineral Agreement

94.
With respect to the Mineral Agreement, the Tribunal concluded that there was
“a strong indication” that the parties’ inability to conclude a Mineral Agreement was “directly
linked” to Balochistan’s decision in December 2009 to take over the Reko Diq project. The
Tribunal’s but-for assessment thus had to “eliminate the fact that [Balochistan] had decided
not to go ahead with the Mineral Agreement negotiations” in favor of its own project.181
95.
After thoroughly discussing the witness testimony and contemporaneous
documentary record, the Tribunal found that “if [Balochistan] had not decided to take over the
project from [TCCA], it would have continued to negotiate with [TCCA] and an agreement
would likely have been reached between the negotiating parties, including [Balochistan],
regarding the terms and in particular the fiscal regime that would apply to the project.”182
96.
As for the specific terms of such agreement, the Tribunal concluded that it was
reasonable to assume that: (i) Balochistan would have agreed to a royalty rate on a sliding
scale increasing from 2% to 4% over the life of the mine in return for a favorable restructuring
of its share in the project;183 (ii) Pakistan would have either granted EPZ status to the project
or agreed to similar tax concessions during the project’s early, capital-intensive years;184 and
(iii) Balochistan would have agreed to a provision in the Mineral Agreement pursuant to
which the Mining Lease would be renewed after its initial 30-year term but that there were
nevertheless risks associated with potential non-renewal or renewal on different commercial
terms that would have affected market value.185
97.
Certain of those assumptions were less favorable to TCCA than the fiscal
terms Prof. Davis had modeled. As a result, the Tribunal reduced the damages from
Prof. Davis’s model by US$ 1.0315 billion, consisting of: US$ 287 million based on
Prof. Davis’s sensitivity analysis showing the effect of the sliding scale royalty; 186 and
US$ 744.5 million because “the Tribunal considers it most likely that a willing buyer would
have factored in a risk of 25% that the value of the [Mining Lease] renewal would not
materialize or that the renewal would not be on the same commercial terms.”187 The Tribunal
computed the US$ 744.5 million reduction as 25% of the US$ 2.978 billion difference
between Prof. Davis’s valuation and a sensitivity analysis in which Prof. Davis computed the
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value on the assumption that the Mining Lease was not renewed and mining thus stopped at
the end of the initial lease term.188
(ii)

Additional Risks

98.
The Tribunal then considered individually each of Pakistan’s numerous
additional allegations concerning risks that Pakistan claimed made the project infeasible. In
each case, the Tribunal also considered whether Prof. Davis had taken sufficient account of
the risk in his model.
99.
The Tribunal gave detailed consideration to Pakistan’s allegations concerning
estimation and classification of the mineral reserves and resources;189 metallurgical sampling
and testing;190 the Feasibility and Expansion Pre-Feasibility Studies and TCCA’s plans for
executing them;191 water supply and drawdown effects;192 security risks (with respect to
which the Tribunal made a US$ 711.5 million reduction to TCCA’s claimed damages);193
environmental issues and social impacts (with respect to which the Tribunal made a further
US$ 100 million reduction); permitting;194 and financing.195
100. After thoroughly considering Pakistan’s evidence and arguments with respect
to those risks, the Tribunal concluded that TCCA had “established the feasibility and
financeability of the project.”196
(d)

Treatment of systematic and asymmetric risk

101. The Tribunal next assessed “whether [TCCA] has established that Prof. Davis
has accounted for all relevant systematic and asymmetric risks in his projection of future cash
flows.”197 The Tribunal noted CIMVal’s advice that “[a] residual risk adjustment may be
necessary” in a modern DCF valuation to adjust previously risk-adjusted cash flows for any
risk “not explicitly recognized in the model.”198 The Tribunal thus found that, while it
“agreed with Prof. Davis that it is, in principle, consistent to use a risk-free rate which
188
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discounts cash flows only for the time value of money, if these cash flows have already been
fully adjusted for risk,” it was necessary to determine whether an additional residual risk
adjustment was needed, either to account for risks that were “not explicitly recognized in
Prof. Davis’s model” or for risks that Prof. Davis accounted for but “for which the risk
adjustments [were] insufficient to fully capture the relevant risk.”199
(i)

Systematic risk of fluctuations in copper, gold,
and oil prices

102. To evaluate whether Prof. Davis had accounted fully for the systematic risk of
fluctuations in copper, gold, and oil prices, the Tribunal analyzed the Parties’ respective
proposed approaches to price projections in detail, noting that the differences would have “a
very significant impact on the purchase price [that a buyer] would have been willing to pay
for the Reko Diq project.”200
103. After “carefully consider[ing] the opinions provided by the experts from both
sides,” the Tribunal was “convinced that Prof. Davis’s approach to use the forward market
curve as a basis to determine risk-adjusted prices is methodologically sound”202 and
“supported by the 2012 CIMVal report of valuation practices in the mining industry.”203 The
Tribunal concluded that a buyer “likely” would have “used this approach as a basis for its
price predictions,”204 but also found it “reasonable to conclude that a buyer would have
factored in the possibility that not all of the systematic risk associated with the development
of prices over the 56-year life of the mine is fully captured in the available market data and
quotations going up to ten years into the future and the extrapolation of such data over the
remainder of the mine’s life.”205
201

104. The Tribunal estimated that a buyer would have “assigned a price to assuming
this long-term risk by reducing its expectation of the cash flows that the Reko Diq project
would generate over the life of the mine by 25%.”206 The Tribunal therefore reduced
damages by US$ 2.43 billion, which is 25% of the US$ 9.73 billion difference between the
US$ 8.5 billion valuation based on forward curve price projections and the US$ -1.23 billion
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valuation that the Tribunal found would result from instead using Pakistan’s favored price
forecasts in Prof. Davis’s model.207
(ii)

Risk of increases in capital and operating expenditures
(other than oil)

105. With respect to non-oil capital and operating costs, the Tribunal noted that it
was undisputed that Prof. Davis’s model increased TCCA’s capital cost estimates by “58% in
nominal terms (corresponding to a 33% increase in real terms).”208 The Tribunal also
observed that Prof. Davis had increased operating costs “for inflation up to the valuation date,
real escalation as forecasted for the mining industry, and future inflation after the valuation
date” and “Mr. Brailovsky and Prof. Wells did not raise any substantiated criticisms with
regard to either of these adjustments.”209 In light of those findings and Pakistan’s quantum
experts’ failure to respond to certain of Prof. Davis’s explanations, the Tribunal: (i) found
that it “cannot follow the opinion of [Pakistan’s] experts that Prof. Davis’s adjustments to
capital costs did not actually account for the risk of cost overruns experienced by other mining
projects”;210 and (ii) rejected Pakistan’s experts’ arguments that Prof. Davis had not modeled
cost variability properly.211
106. The Tribunal reduced TCCA’s damages by US$ 130 million from
Prof. Davis’s initial modeling, however, based on additional modeling of capital cost
variability that Prof. Davis made in his second report.212
(iii)

Asymmetric risk, including country risk

107. Turning to asymmetric risk, the Tribunal first considered and rejected
Pakistan’s experts’ arguments that “country risk should be reflected in the discount rate
applied to the cash flows of the project” and their more general efforts to “call into question
whether it is possible to determine ‘certainty-equivalent’ cash flows, i.e., to adjust cash flows
for all relevant risks, including country risk, at source.”213
108. The Tribunal was “not convinced” by Pakistan’s argument that Prof. Davis’s
model was “misguided” because the cash flows in his model were allegedly “not ‘certaintyequivalent’ but instead ‘highly uncertain and highly risky.’”214 The Tribunal explained that it
207
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[did] not understand the concept of ‘certainty-equivalent’ cash
flows to mean that a buyer would expect that he would receive
this specific amount of cash flows at no risk. Rather, the buyer
would be assuming the undisputedly significant level of risk
associated with constructing and operating the project at
Reko Diq; in return, however, the buyer would also acquire the
chance of receiving much higher cash flows than the ‘certaintyequivalent’ amount calculated by Prof. Davis. As Prof. Davis
has explained in detail and as the 2012 CIMVal report confirms,
the concept of ‘certainty equivalent’ cash flows is based on the
notion that the risk affecting a particular cash flow is monetized
and directly incorporated into the calculation of that cash flow
instead of being reflected in an aggregate discount rate.215
109. The Tribunal thus held that “it is generally appropriate to value the Reko Diq
project based on the concept of certainty-equivalent cash flows and neither of the arguments
raised by [Pakistan] and its experts cause [the Tribunal] to reach a different conclusion.
Pursuant to the concept presented by Prof. Davis, the asymmetric risks affecting the project,
including country-related risks, should not be reflected in the discount rate as they would be
in a traditional DCF calculation but rather in individual risk adjustments made to the cash
flows themselves.”216
110. The Tribunal then turned to the question of “whether the asymmetric risk and
in particular those risks that would be reflected in a country risk premium applied to the
discount rate in a traditional DCF calculation have been fully captured by Prof. Davis’s risk
adjustments at source.”217 The Tribunal observed that “neither [Pakistan] nor its experts
identified any specific country-related risks which were not included in the risk register but
which, in their opinion, should have been included and quantified by Prof. Davis in his
model” and that “they also did not raise a substantiated challenge to the specific quantification
of any particular risk that Prof. Davis presented in his reports,” other than the risk of direct
violent attack in country, which the Tribunal had already addressed in its discussion of
security risks by reducing damages by US$ 711.5 million.218
111. With respect to the risk of expropriation or nationalization, the Tribunal
observed that “there [was] disagreement between the Parties and their experts as to whether it
was appropriate for [TCCA] to instruct Prof. Davis to exclude the risk of nationalization from
his valuation,” but held that it did not need to decide whether that instruction was “correct as a

215

Id.
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Id. ¶ 1557.
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Id. ¶ 1558.
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Id. ¶¶ 1558–1559 (quotations at ¶ 1558).
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matter of law” because Pakistan had not, in any event, established that a buyer would have
considered this “a significant risk from a factual point of view.”219
112. With respect to other asymmetric risks, the Tribunal noted that it had already
analyzed the Parties’ arguments concerning most of those risks earlier in the Award. As for
additional risks that could cause project start-up delay or temporary business interruptions, the
Tribunal reviewed Prof. Davis’s modeling of those risks and found that there was “no basis to
conclude that the adjustments made by Prof. Davis were not sufficient.”220
(iv)

Additional general challenges

113. The Tribunal next considered and rejected several additional general
challenges Pakistan’s experts raised based on the overall results of Prof. Davis’s model.
114. First, the Tribunal rejected Mr. Brailovsky’s and Prof. Wells’s “more general
argument that the risk adjustments made by Prof. Davis for asymmetric risk cannot be
considered sufficient because they amount to only US$ 3.3 billion and thereby imply a
discount rate of 4.2%, i.e., only 1.2% above the risk-free rate.”221
115. After identifying specific evidence in the record detailing risk adjustments
Prof. Davis included in his model that Mr. Brailovksy and Prof. Wells did not include in their
calculation, the Tribunal found that “the implied discount rate calculated by [Pakistan’s]
experts does not in fact reflect all relevant asymmetric risk adjustments made by Prof. Davis.”
and “neither expert has provided the Tribunal with a number of what would be the risk
premium reflecting all of the asymmetric risk adjustments made by Prof. Davis.”222 The
Tribunal thus found that it “has no basis to draw a comparison to the figures discussed by the
Parties’ experts with regard to what they would have considered an adequate country risk
premium in a traditional DCF calculation. The same applies to the consideration of an overall
implied discount rate which would undisputedly have required to remove the adjustments for
systematic risk as well.”223
116. Second, the Tribunal rejected the factual basis for Mr. Brailovksy’s and
Prof. Wells’s assertion that there was a “‘striking and revealing’ similarity” between the
revenues and costs in Prof. Davis’s model compared to the SNC-Lavalin DCF model included
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See id. ¶¶ 1560–1563 (quotations at ¶¶ 1560, 1563).
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in the Expansion Pre-Feasibility Study, such that “both are in reality traditional and that the
only decisive driver of differences in valuation is the discount rate.”224
117. The Tribunal observed that Pakistan’s experts’ assertions about this alleged
“similarity” was based on their “normalizations” of the cash flows in the Expansion
Pre-Feasibility Study, which included reducing revenues by 20%. The Tribunal recalled that
Mr. Brailovsky, in his testimony, “explicitly confirmed that his calculation had assumed away
the difference of US$ 3.8 billion in revenues between the original central price scenario and
Prof. Davis’s model” and “clarified” that “[w]ith regard to the costs that he had described as
‘almost the same’ in both models,” that “applied ‘[i]n aggregate’ given that, while
Prof. Davis’s capital costs were indeed higher by 36% in real terms, his operating costs were
in fact lower than the corresponding cost estimate of the Expansion Pre-Feasibility Study.”225
The Tribunal further noted that “as Mr. Brailovsky confirmed at the Hearing on Quantum, the
comparison he had made showed that the cash flows modeled by Prof. Davis before
accounting for the 25% stake of [Balochistan] were almost US$ 6.7 billion lower than those
estimated in the Expansion Pre-Feasibility Study (even without updating the latter to the
valuation date).”226
118. The Tribunal concluded that “the significant difference between the net cash
flow resulting from the respective calculation convinces the Tribunal that Prof. Davis in fact
did make significant risk adjustments and that it would therefore not be appropriate to apply a
discount rate to these cash flows that would also reflect and thereby double-count the
systematic and asymmetric risks already reflected in Prof. Davis’s cash flows.”227
119. Finally, the Tribunal considered whether any further residual risk adjustment
as contemplated in CIMVal’s 2012 letter was necessary, but concluded that no further
adjustment was warranted.228 “Having reviewed all of the Parties’ expert reports and taking
into account the various adjustments to the value of [TCCA’s] investment at which the
Tribunal has already arrived,” the Tribunal concluded that Pakistan and its experts had “not
identified and substantiated any additional risks that Prof. Davis should have, but failed to,
account for in his valuation model.”229
120. The Tribunal thus concluded that US$ 4.087 billion was “the value of
[TCCA’s] investment” “based on the modern DCF valuation model of Prof. Davis.”230 That
224

See id. ¶ 1578 (quoting Second Expert Report of Vladimir Brailovsky and Professor Louis T. Wells, dated
27 March 2018, Table 3, Graph 5 & ¶¶ 89–90).
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figure represents Prof. Davis’s damages calculation of US$ 8.490 billion, but with reductions
to Prof. Davis’s valuation of: (i) US$ 1.843 billion “to account for the impact of the risks and
issues raised by [Pakistan] regarding feasibility of the project and/or the value of [TCCA’s]
investment”; and (ii) US$ 2.560 billion “to fully account for the systematic and asymmetric
risks affecting the project.”231
(e)

Other Valuation or Evaluation Methods

121. Having reached its determination of value, the Tribunal next verified whether
its conclusion was “reconcilable with the results yielded by other valuation or evaluation
methods relied on by [Pakistan’s] experts in this arbitration or contemporaneously applied by
TCCA.”232
122. The Tribunal began by noting that “neither Party has presented a valuation
based on a traditional DCF analysis conducted for the purposes of this arbitration with inputs
as of the valuation date.”233 The Tribunal observed that the “conventional DCF calculations”
that were completed in 2010 as part of TCCA’s Feasibility and Expansion Pre-Feasibility
Studies used gold and copper price projections “which dated from March 2010” and had not
been updated by Mr. Brailovsky and Prof. Wells “to reflect price developments and
contemporaneous expectations as of [the Valuation Date].”234 The Tribunal thus noted that
“[t]he only reliable indication of the result that a traditional DCF analysis might have
produced if it had been performed is Prof. Davis’s update of the calculation included in the
Expansion Pre-Feasibility Study.”235
123. The Tribunal thus analyzed Prof. Davis’s update of the SNC-Lavalin
conventional DCF model and Dr. Burrows’ backwards-looking valuation based on Barrick’s
acquisition of TCCA in 2006 to “assess whether there are reasonable grounds for any
remaining deviations between the conclusion reached by the Tribunal above and the results
yielded by those calculations.”236
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(i)

Prof. Davis’s update of SNC-Lavalin’s 2010 traditional
DCF calculation

124. The Tribunal began its analysis by recalling that the DCF calculation that
SNC-Lavalin made in 2010 was prepared for purposes of economic evaluation, rather than
valuation.237 The Tribunal explained that:
the relevance of a calculation in a technical study to the
question before this Tribunal, i.e., the determination of the fair
market value of [TCCA’s] investment in the project, is limited.
In particular, given the significant impact that the price
assumptions for gold and copper have on the overall result of
the calculation, the Tribunal considers that a calculation using a
static price over the entire life of the mine cannot be considered
a sufficiently reliable indicator of the fair market value to be
determined on the basis of the entirety of the cash flows, part of
which will be generated only several decades into the future. It
rather confirms that the focus of the calculation in the
Feasibility Study and Expansion Pre-Feasibility Study was on
confirming the economic feasibility of the project and
determining the length of the payback period[.]238
125. After considering and rejecting Mr. Brailovsky’s criticisms of the price
projections and discount rate in Prof. Davis’s update of the SNC-Lavalin model,239 the
Tribunal concluded that the resulting US$ 3 billion valuation “does not contradict the
Tribunal’s conclusion reached on the basis of Prof. Davis’s modern DCF valuation model.”
The Tribunal observed that the remaining difference existed primarily because “the Expansion
Pre-Feasibility Study was not intended to capture the value of the project as reflected in the
cash flows to be generated over the life of the mine.”240
(ii)

Dr. Burrows’ valuation based on Antofagasta’s and
Barrick’s 2006 purchases

126. The Tribunal next turned to Dr. Burrows’ valuation, which was “based on the
past transactions by which Antofagasta and Barrick acquired [TCCA] in 2006.”241

237

See id. ¶¶ 1646–1651.
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127. After reviewing the Parties’ respective arguments in detail over eleven pages,
the Tribunal stated that “Dr. Burrows’ approach to value the project based on a past
transaction involving the very same project might generally appear plausible[,]”242 but that
[i]t is undisputed, however, that the transaction occurred more
than five years before the valuation date and that during this
time period, considerable changes affecting the value of the
project occurred. Apart from undisputed developments with
regard to market prices and costs as well as the disputed factor
of country risk, [TCCA] carried out a significant amount of
exploration work and expanded the scope of its exploration
program following the acquisition by Antofagasta from Tanjeel
to other ore deposits within Reko Diq[.]243
The Tribunal observed that this resulted in “a nearly 100% increase over the mineral resource
estimate that [TCCA] had produced in early 2006.”244
128. The Tribunal rejected Dr. Burrows’ argument “that an increased level of
confidence is relevant only if it also increases the amount of projected production,”245 finding
instead that it was unlikely “that a buyer determining the fair market value of the project in
2011 would not attach any value to an increased level of confidence into the fact that the
resource is actually there and that the projected quantities of production are technically and
economically feasible.”246
129. The Tribunal also observed that Dr. Burrows had been instructed to “determine
the value based on the 2006 transaction” and had not looked at other potential avenues for
determining value, notwithstanding that “his testimony was very clear as to the prevalence of
income-based valuation methods in valuing mining projects.”247 The Tribunal viewed that
testimony as confirming its conclusion “that the valuation performed by Dr. Burrows, which
did not account for any increase in value created by [TCCA’s] work after 2006, cannot serve
to call into question the result reached on the basis of Prof. Davis’s modern DCF valuation
model.”248
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130. Based on this analysis, the Tribunal did not “see any basis for revisiting the
conclusion it has reached on the value of [TCCA’s] investment” based on Dr. Burrows’s
valuation.249
(f)

Interest

131. The Tribunal then considered the Parties’ arguments concerning interest and
awarded pre- and post-award interest at the U.S. Prime Rate plus 1 point, compounded
annually.250
(g)

Costs

132. Finally, the Tribunal addressed costs. Taking into account the “procedural
conduct which resulted in a significant inc[]rease of costs on both sides, without there being a
justification for such costs from an objective point of view”251 in connection with Pakistan’s
“unproven allegations of corruption” and other defenses raised by Pakistan, “which were
found to be almost entirely meritless,”252 the Tribunal ordered that Pakistan reimburse TCCA
100% of its legal costs and 100% of the costs of the arbitration, amounting to US$ 61.98
million, with interest.253
III
PAKISTAN MISCHARACTERIZES THE CONVENTION’S
REQUIREMENTS FOR ANNULMENT.
133. Like many unhappy award debtors, Pakistan seeks to use annulment in a lastditch attempt to evade its international law obligations. Its Memorial disregards the
fundamental principle that the annulment remedy is a limited exception to the finality of
ICSID awards, not an appeal on the merits, or an opportunity to raise new arguments. In a
thinly veiled attempt to turn the annulment proceedings into a retrial, Pakistan ignores the
explicit terms of the Convention, the context and purpose of Article 52(1), and the
well-established principles of annulment to lower the standards it must meet.
A.

Annulment Is a Narrow and Exceptional Remedy, Not an Appeal.

134. The finality of ICSID awards is a fundamental feature of the ICSID system.
Article 53(1) of the Convention provides that “[t]he award shall be binding on the parties and
249
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shall not be subject to any appeal or to any other remedy except those provided for in this
Convention.”254 By the plain text of the Convention, therefore, annulment is not an appeal;
“still less” is it “a retrial.”255 Instead, as an “exceptional and narrowly circumscribed”256
remedy under Article 52, annulment “is concerned only with the legitimacy of the process of a
decision: it is not concerned with its substantive correctness.”257 Thus, the threshold for
annulment is high and the scope of review is intentionally limited. The five narrowly
circumscribed grounds listed in Article 52(1) are the only grounds on which an award may be
annulled.258
135. In assessing whether the high threshold has been met for any of these grounds,
committees must “take as their premise the record before the Tribunal.”259 Annulment is not
254

Convention on the Settlement of Investment Disputes Between States and Nationals of Other States, dated
14 October 1966 (“ICSID Convention”), Art. 53(1).

255

RAA-065, MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Republic of Chile, ICSID Case No. ARB/01/7,
Decision on Annulment of 21 March 2007 (“MTD”), ¶ 31.

256

CAA-38, AES Summit Generation Limited and AES-Tisza Erőmú Kft. v. Hungary, ICSID Case No.
ARB/07/22, Decision on Annulment of 29 June 2012 (“AES”), ¶ 17; see also, e.g., CAA-60, Impregilo
S.p.A. v. Argentine Republic, ICSID Case No. ARB/07/17, Decision of the ad hoc Committee on the
Application for Annulment of 24 January 2014 (“Impregilo”), ¶ 118 (“Article 53 sets out the fundamental
features of an arbitration award, reiterating the well-established doctrine of finality in arbitration and the
binding effect of the awards on the parties . . . . [A]nnulment is an exceptional recourse that should respect
the finality of the award.”).

257

RAA-111, Tulip Real Estate and Development Netherlands B.V. v. Republic of Turkey, ICSID Case
No. ARB/11/28, Decision on Annulment of 30 January 2015 (“Tulip”), ¶ 43 (emphases added); see, e.g.,
RAA-115, Adem Dogan v. Turkmenistan, ICSID Case No. ARB/09/9, Decision on Annulment of
15 January 2016 (“Dogan”), ¶ 28 (“It is now well settled that this exhaustive list of grounds [for
annulment] safeguards the integrity and not the outcome of the arbitration proceedings.”); CA-397, CDC
Group PLC v. Republic of Seychelles, ICSID Case No. ARB/02/14, Decision on Annulment of 29 June
2005 (“CDC”), ¶ 34 (“Because of its focus on procedural legitimacy, annulment is an extraordinary remedy
for unusual and important cases.”); CAA-70, C. Schreuer et al., THE ICSID CONVENTION: A COMMENTARY
(2009) (“Schreuer, Article 52”), at 903 (Annulment “is designed to provide emergency relief for egregious
violations of a few basic principles while preserving the finality of the decision in most respects.”).
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See, e.g., RAA-079, Bolivarian Republic of Venezuela v. OI European Group BV, ICSID Case
No. ARB/11/25, Decision on the Application for Annulment of 6 December 2018 (“OIEG”), ¶ 320 (“[A]s
in the case of the other annulment grounds, the scope of review under Article 52(1)(e) is strict and the
threshold for annulment is high.”); RAA-115, Dogan ¶ 28 (“Article 52 sets out the limits of that exception
by listing the grounds on which a party may seek annulment. The list is exhaustive. The decision to annul
cannot be based on a ground other than the five listed in Article 52(1).”); RAA-117 Bolivarian Republic of
Venezuela v. Tidewater Investment SRL and Tidewater Caribe, C.A., ICSID Case No. ARB/10/5, Decision
on Annulment of 27 December 2016 (“Tidewater”), ¶ 124 (“Article 52 limits the finality of the Award to
five exceptional reasons.”); CAA-60, Impregilo ¶ 118 (“[A]nnulment is an exceptional recourse that should
respect the finality of the award. Thus, the grounds for annulment should be interpreted as being
exhaustive and restrictive.”).

259

CA-416, EDF International S.A. v. Argentine Republic, ICSID Case No. ARB/03/23, Decision on
Annulment of 5 February 2016 (“EDF”), ¶ 64 (quoting RAA-065, MTD ¶ 31); see also CAA-32, Bernhard
von Pezold and others v. Republic of Zimbabwe, ICSID Case No. ARB/10/15, Decision on Annulment of
21 November 2018 (“von Pezold”), ¶ 239 (“The function of an ICSID ad hoc committee is not to review
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an “opportunity to raise new arguments on the merits or introduce new contemporaneous
evidence.”260 Nor does annulment permit reconsideration or second-guessing of the tribunal’s
findings: it is not the task of an annulment committee to review for and correct alleged errors
of fact or law, “no matter how egregious” in the committee’s view,261 nor to attempt “to
harmonize ICSID’s jurisprudence.”262
136. Pakistan’s application for new evidence conceded, as it must, that “annulment
proceedings . . . of course do not constitute a form of appeal and still less an opportunity for a
retrial.”263 But Pakistan’s Memorial refuses to acknowledge these well-established principles,
failing to even recite them in its submission. In its efforts to obscure the fundamental
distinction between annulment and an appeal, moreover, Pakistan relies heavily on
Klöckner I, Amco I, and Mitchell264—the annulment decisions that have been “criticized
severely for crossing the line between annulment and appeal by reexamining aspects of the
cases before them that lay outside the narrow confines of annulment.”265

the factual findings of an ICSID tribunal or its decision on the merits, but to determine whether any of the
annulment grounds in Article 52 has been established. Nor is an ICSID annulment proceeding a retrial and
accordingly it is based on the record before the tribunal.”).
260

CAA-70, Schreuer, Article 52, at 903; see, e.g., CAA-32, von Pezold ¶ 240 (“A party seeking annulment
cannot make new arguments on the merits that were not made in the original proceedings, or more
generally, try to re-argue the case on the merits.”).

261

CAA-70, Schreuer, Article 52, at 902; see also, e.g., CA-397, CDC ¶ 35 (“[A]d hoc Committees review[]
arbitral proceedings only to the extent of ensuring their fundamental fairness, eschewing any temptation to
‘second guess’ their substantive result.”); CAA-34, Total S.A. v Argentine Republic, ICSID Case
No. ARB/04/01, Decision on Annulment of 1 February 2016 (“Total”), ¶ 179 (“[T]he annulment
proceeding is not an appeal and therefore is not a mechanism to correct alleged errors of fact or law that the
tribunal may have committed.”); RAA-115, Dogan ¶ 129 (“It is not within an ad hoc committee’s remit to
re-examine the facts of the case to determine whether a tribunal erred in appreciating or evaluating the
available evidence.”).

262

CAA-72, SGS Société Générale de Surveillance v. Republic of Paraguay, ICSID Case No. ARB/07/29,
Decision on Annulment of 19 May 2014 (“SGS”) ¶ 105; see also RAA-098, M.C.I. Power Group L.C. v.
Republic of Ecuador, ICSID Case No. ARB/03/6, Decision on Annulment of 19 October 2009 (“MCI”),
¶ 24 (“[T]he annulment mechanism is not designed to bring about consistency in the interpretation and
application of international investment law.”).

263

Pakistan’s Request for Permission to Admit New Evidence Pursuant to Paragraph 15.3 of Procedural Order
No. 1, dated 26 June 2020, ¶¶ 21–24 (quotation at ¶ 21); see, e.g., id. ¶¶ 6, 7, 10, 11, 25, 29, 30 (referring to
“the nature and purpose of annulment proceedings”).
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See, e.g., Memorial ¶¶ 48, 78, 86, 87, 88, 369.

265

CAA-70, Schreuer, Article 52, at 902–903; see, e.g., id. at 915 (“Mitchell v. DR Congo stands apart from
an otherwise consistent line of cases in which ad hoc committees have refrained from substituting their
own view of the ‘correct’ decision for that of the tribunal.”); CA-397, CDC ¶ 35 (“Two early decisions of
ad hoc Committees have been widely criticized for reviewing the propriety of the underlying tribunals’
factual and legal determinations (and thus appearing to exercise more of an appellate function). Since
those two Decisions, Klöckner I and Amco Asia I, ad hoc Committees consistently have taken a much more
restrictive view of the role of the ad hoc Committee and the annulment process.”).
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137. Nor can Pakistan expand the scope of annulment by the hollow observation
that Article 52 should be read “neither narrowly nor extensively, but in accordance with its
object and purpose.”266 As virtually all committees have emphasized—including those
Pakistan cites here—the well-established principles circumscribing a committee’s scope of
review follow from the object and purpose of annulment as a limited exception to the finality
of awards reserved for egregious violations of basic principles and concerned with the
fundamental integrity of the ICSID system.267
138. Reflecting that exceptional nature, annulment is not automatic, even if the
tribunal committed the kind of rare annullable error that Article 52(1) contemplates.268 This
discretion follows from the plain language of Article 52(3), which provides that the
Committee “shall have the authority to annul an award or any part thereof on any of the
grounds set forth in paragraph (1)”—not that the Committee “shall” annul the award.269
139. Pakistan concedes that annulment is a discretionary remedy, but selectively
quotes the EDF committee to stress that committees “must take account of all relevant
circumstances, including the gravity of the circumstances which constitute the ground for
266

See Memorial ¶ 48.

267

Compare id. ¶ 51, n.78 with sources cited therein, including RAA-031, Maritime International Nominees
Establishment (MINE) v. Government of Guinea (Guinea), ICSID Case No. ARB/84/4, Decision on the
Application by Guinea for Partial Annulment of 22 December 1989 (“MINE”), ¶ 4.04 (“[A]nnulment is a
limited remedy. This is further confirmed by the exclusion of review of the merits of awards by Article 53.
Annulment is not a remedy against an incorrect decision.”); RAA-093, Schreuer, Article 52, at 902 (“In
every published annulment decision to date, ad hoc committees have stressed this distinction. . . . [T]hey
do not have the powers of a court of appeal.”); RLA-57, Compañía de Aguas del Aconquija S.A. and
Vivendi Universal S.A. v. Argentine Republic, ICSID Case No. ARB/97/3, Decision on Annulment of
3 July 2002 (“Vivendi I”), ¶ 64 (“[A]n ad hoc committee is not a court of appeal.”); RAA-067, RSM
Production Company v. Saint Lucia, Decision on Annulment of 29 April 2019 (“RSM”), ¶ 153
(“Obviously, the annulment stage is not one where facts not before the Tribunal can be introduced.”); CA416, EDF ¶ 64 (“[A]n annulment proceeding is not an appeal, still less a retrial; it is a form of review on
specified and limited grounds which take as their premise the record before the Tribunal.”) (internal
quotation marks omitted); RAA-027, Hussein Nouman Soufraki v. The United Arab Emirates, ICSID Case
No. ARB/02/7, Decision on Annulment of 5 June 2007 (“Soufraki”), ¶ 24 (“[A]n annulment, as already
stated, is to be distinguished from an ordinary appeal.”).

268

See, e.g., CA-416, EDF ¶ 73 (“The Committee concludes that, even if an Article 52(1) ground is made out,
it nevertheless retains a discretion as to whether or not to annul the award.”); CAA-47, CEAC Holdings
Limited v. Montenegro, ICSID Case No. ARB/14/08, Decision on Annulment of 1 May 2018 (“CEAC”),
¶ 84 (“[E]ven where an ad hoc Committee determines that one of the grounds for annulment is made out,
the Committee has a discretion whether to annul the award.”); CA-397, CDC ¶ 37 (“[A]d hoc Committees
operating during the last two decades have considered that a Committee has discretion to determine not to
annul an Award even where a ground for annulment under Article 52(1) is found to exist.”); RAA-111,
Tulip ¶ 47 (“[E]ven in the presence of one of the grounds listed in Article 52(1) of the ICSID Convention,
annulment does not follow automatically. An ad hoc Committee must decide whether the fault is grave
enough to warrant annulment, especially whether it has made a material impact on one of the parties.”).

269

ICSID Convention, Art. 52(3) (emphasis added); see also RAA-111, Tulip ¶ 45 (“Under the ordinary
meaning of [Article 52(3)], an ad hoc committee has some discretion and is not under an obligation to
annul even if it finds that there is a ground for annulment listed in Article 52(1)”).
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annulment and whether they had—or could have had—a material effect upon the outcome of
the case,”270 with its emphasis added. Pakistan omits the rest of that sentence, which
concludes “as well as the importance of the finality of the award and the overall question of
fairness to both Parties.”271
140. In other words, contrary to Pakistan’s suggestion that a committee must annul
if the error “could have had” a material effect on the outcome, the discretion acknowledged
by the EDF committee permits annulment only for “grossly illegitimate” situations and not
for “trivial causes,”272 where this exceptional remedy is clearly not needed to remedy
procedural injustice, and would instead “unwarrantably erode the binding force and finality of
ICSID Awards.”273 In Vivendi II, for example, the committee emphasized the “overriding
principle that all litigation must come to an end unless there are strong reasons for it to
continue,” and therefore declined to annul an award despite concerns about the constitution of
the tribunal in that case because granting annulment would yield “no demonstrable difference
in outcome.”274
141. Failing to recognize these limits, Pakistan mischaracterizes each of the four
grounds on which it relies to accommodate its improper attempts to appeal.
B.

Pakistan Cannot Appeal the Award under the Guise
of a Manifest Excess of Powers.

142. The manifest excess of powers ground for annulment requires that the tribunal
actually has exceeded its powers, and done so manifestly. Pakistan’s attempts to expand the
scope of this ground to encompass an appeal of a tribunal’s findings within its powers and
270

Memorial ¶ 51 (quoting CA-416, EDF ¶ 73) (Pakistan’s emphasis).

271

CA-416, EDF ¶ 73 (emphasis added).

272

CAA-70, Schreuer, Article 52, at 914 (“Ad hoc committees have been admonished not to annul awards ‘for
trivial cause.’ It is clear that annulment is an extraordinary remedy for unusual and important cases,
involving situations that are grossly illegitimate.”); see also CAA-52, Consortium R.F.C.C. v. Royaume du
Maroc, ICSID Case No. ARB/00/6, Decision on Annulment of 18 January 2006 (“RFCC”), ¶ 223 (“The
concern that a dispute reach a final resolution is considered more important than the correctness of the
substance of the decision. The only objective of Article 52 is to offer an exceptional remedy in the event of
a manifest and substantial violation of a certain number of fundamental principles, set out in this article.
Ad hoc committees must therefore be careful not to annul for minor reasons.”) (our translation of French
original text, which provides: “Le souci que le litige connaisse une solution définitive est considéré comme
plus important que la justesse au fond de la décision. L’article 52 n’a pour objectif que de proposer une
voie de recours exceptionnelle dans des hypothèses de violation manifeste et substantielle d’un certain
nombre de principes fondamentaux, énoncés par cet article. Les Comités ad hoc doivent donc bien se
garder d’annuler pour des raisons mineures.”).

273

RAA-128, Blusun S.A. and others v. Italian Republic, ICSID Case No. ARB/14/3, Decision on Annulment
of 13 April 2020 (“Blusun”), ¶ 148.

274

RAA-076, Compañía de Aguas del Aconquija S.A. and Vivendi Universal S.A. v Argentine Republic
ICSID Case No. ARB/97/3, Decision on the Argentine Republic’s Request for Annulment of the Award
rendered on 20 August 2007, dated 10 August 2010 (“Vivendi II”), ¶¶ 240–241.
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discretion ignore the text and the context of Article 52(1)(b) and render meaningless the
requirement that the excess of powers be “manifest.”275
143. Article 52(1)(b) provides that the Committee may annul an award if the
“Tribunal has manifestly exceed its powers.”276 As its name implies and as the drafting
history of the Convention confirms, an “excess of powers” arises in the case of an award
ultra, extra, or infra petita: one that goes beyond the scope of the parties’ arbitration
agreement by deciding points that had not been submitted for decision, or fails to carry out its
mandate by completely disregarding the applicable law and deciding the dispute on some
other basis.277 An excess of powers does not arise when a tribunal decides matters within its
powers, but does so in a manner that one party considers incorrect or unsatisfying. Indeed,
the drafters expressly rejected proposals to add “a serious misapplication of the law” or
“manifestly incorrect application of the law” as a ground for annulment.278
144. Accordingly, committees have repeatedly held that an excess of powers for a
failure to apply the applicable law may arise only when the tribunal completely failed to apply
the applicable law.279 So long as “the Tribunal correctly identified the applicable law and
endeavoured to apply it,” it cannot have exceeded its powers because endeavoring to apply
the law is at the center of a tribunal’s mandate, not an excess of it.280

275

Cf. Memorial ¶ 69.

276

ICSID Convention, Art. 52(1)(b).

277

RAA-132, ICSID, HISTORY OF THE ICSID CONVENTION, Vol. II-2 (1968), at 850 (Chairman Broches
explaining “that the expression ‘manifestly exceeded its powers’ concerned the cases referred to earlier as
ultra petita, namely, where the Tribunal would have gone beyond the scope of agreement of the parties or
would have decided points which had not been submitted to it or had been improperly submitted to it”).

278

See id. at 853–854; RAA-131, ICSID, HISTORY OF THE ICSID CONVENTION, Vol. II-1 (1968), at 423; see
also id. at 518 (Chairman Broches noting that “[a] mistake of law as well as a mistake of fact” “would not
be a valid ground for annulment,” since such mistakes “constituted an inherent risk in judicial or arbitral
decision for which appeal was not provided”); CAA-70, Schreuer, Article 52, at 955 (concluding from a
review of the preparatory works that “[a]n error in the application of the proper law, even if it leads to a
manifestly incorrect application of the law, is not a ground for annulment”).

279

RAA-079, OIEG ¶ 185; see, e.g., RAA-065, MTD ¶ 44 (“[A] complete failure to apply the law to which a
Tribunal is directed by Article 42(1) of the ICSID Convention can constitute a manifest excess of
powers.”); CAA-57, Gambrinus Corp. v. Bolivarian Republic of Venezuela, ICSID Case No. ARB/11/31,
Decision on Annulment of 3 October 2017 (“Gambrinus”), ¶ 164 (“A complete failure to apply the law to
which a Tribunal is directed by Article 42(1) of the ICSID Convention can also constitute a manifest excess
of powers.”) (quoting RAA-095, CMS Gas Transmission Company v. The Argentine Republic, ICSID Case
No. ARB/01/8, Decision on Annulment of 25 September 2007 (“CMS”), ¶ 49).

280

RAA-113, Daimler Financial Services AG v. Argentine Republic, ICSID Case No. ARB/05/1, Decision on
Annulment of 7 January 2015 (“Daimler”), ¶ 191 (emphasis added) (“[W]hat the Committee can do is to
determine whether the Tribunal correctly identified the applicable law and endeavoured to apply it. As to
the latter, there is a distinction between endeavouring to apply the correct law and correctly applying the
law. While the former may provide a ground for annulment the latter is outside the scope of authority of an
ad hoc annulment committee.”); see, e.g., CA-397, CDC ¶ 45 (“Regardless of our opinion of the
correctness of the Tribunal’s legal analysis, however, our inquiry is limited to a determination of whether
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145. Pakistan’s contention that a committee must delve into how a tribunal applied
the law to determine whether there is a “gross” misapplication of the applicable law is
unfounded,281 and “would improperly transform [annulment] into . . . an appeal.”282 In fact,
not one of the decisions Pakistan cites ultimately found that the tribunal had committed such a
gross or egregious error of law warranting annulment.283 Pakistan’s reliance on the Soufraki
decision is especially misleading: it omits from the piecemeal quotation the fact that the
parties in that case had agreed a gross misapplication of the applicable law may constitute a
manifest excess of powers, and the fact that the committee emphasized such an error could
occur only in exceptional circumstances.284 In fact, as Pakistan concedes elsewhere, the
Soufraki committee did not annul the award on this ground, holding that the tribunal’s duty is
“to endeavor to apply [the proper] law in good faith,”285 and “consider[ing] that the Tribunal
did strive in good faith to apply Italian law.”286

or not the Tribunal endeavored to apply English law.”); CAA-39, Alapli Elektrik B.V. v. Republic of
Turkey, ICSID Case No. ARB/08/13, Decision on Annulment of 10 July 2014 (“Alapli”), ¶ 245 (“[A]n
ad hoc Committee is not empowered to review the Tribunal’s appreciation of the law and the Tribunal’s
determination of the relevant facts. . . . What the Committee may do is to verify whether the Tribunal
correctly identified the proper law and endeavored to apply it.”).
281

Memorial ¶ 69.

282

RAA-079, OIEG ¶ 186.

283

Compare Memorial ¶ 69, nn.107, 108 with sources cited therein, including RAA-027, Soufraki ¶¶ 76, 114,
120 (no manifest excess of powers); RAA-041, Caratube International Oil Company LLP v. Republic of
Kazakhstan , ICSID Case No. ARB/08/12, Decision on Annulment of 21 February 2014 (“Caratube”),
¶ 168 (no manifest excess of powers); RAA-083, Amco Asia Corporation and others v. Republic of
Indonesia, ICSID Case No. ARB/81/1, Decision on Annulment of 3 December 1992 (“Amco II”), ¶¶ 7.17,
7.26, 7.27, 8.10, 8.18, 9.04 (no manifest excess of powers); RAA-126, Teinver S.A., Transportes de
Cercanías S.A. and Autobuses Urbanos del Sur S.A. v. Argentine Republic, ICSID Case No. ARB/09/1,
Decision on Annulment of 29 May 2019 (“Teinver”), ¶¶ 95, 118, 139, 160 (no manifest excess of powers);
RAA-115, Dogan ¶¶ 136, 152, 167 (no manifest excess of powers).

284

Compare Memorial ¶ 69 (quoting RAA-027, Soufraki ¶ 86) with RAA-027, Soufraki ¶ 86
(“Misinterpretation or misapplication of the proper law may, in particular cases, be so gross or egregious
as substantially to amount to failure to apply the proper law. Such gross and consequential
misrepresentation or application of the proper law which no reasonable person (“bon père de famille”)
could accept needs to be distinguished from simple error—even a serious error—in the interpretation of the
law which in many national jurisdictions may be the subject of ordinary appeal as distinguished from, e.g.,
an extraordinary writ of certiorari. In the present annulment proceedings, both Claimant and Respondent
have acknowledged during the oral hearing that an egregiously wrong interpretation of the proper law—
though nothing short of that—may amount to annullable error.”) (emphases added); see also Memorial
¶ 69, n.107 (citing RAA-041, Caratube ¶ 81 (“[I]n exceptional circumstances, a gross or egregious error of
law, acknowledged as such by any reasonable person, could be construed to amount to a failure to apply the
proper law, and could give rise to the possibility of annulment. But the threshold for applying this
exceptional rule must be set very high—otherwise the annulment mechanism permitted by the Convention
would expand into a prohibited appeal system.”) (emphasis added)).

285

See Memorial ¶¶ 292, 316 (quoting RAA-027, Soufraki ¶ 96) (emphasis added).

286

RAA-027, Soufraki ¶ 102 (emphasis added).
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146. As committees have recognized in rejecting such attempts to lower the
threshold for annulment, “the severity of the error has no relevance.”287 A review for such
error “combined with adjectives” would “go[] far down the slippery slope of appeal.”288 The
only relevant question under Article 52(1)(b) is whether it tried to apply the correct body of
law at all, not how it applied it.289 Thus, when the tribunal in fact endeavored to apply the
proper law, but does so incorrectly—no matter how “gross” or “egregious” that error—there
is no excess of powers.290
147. Moreover, even if there is an excess of powers, Article 52(1)(b) requires that it
must be “manifest.” The term—with its ordinary meanings of “obvious” and “[c]learly
revealed to the eye, mind, or judgement”291—was deliberately inserted in the text of the
Convention after one legal expert suggested that this ground for annulment should be made
even more restrictive, to avoid frustrating awards.292 The requirement thus fixes a high
threshold for annulment and limits the scope of review.
148. Pakistan contends that an excess of powers may be “manifest” even if
“detailed analysis and argumentation [is] necessary to establish that a manifest excess of
287

CAA-74, Venoklim Holding B.V. v. Bolivarian Republic of Venezuela , ICSID Case No. ARB/12/22,
Decision on the Application for Annulment of 2 February 2018 (“Venoklim”), ¶ 204 (“This Committee
disagrees with the interpretation of some committees, according to which, when the erroneous application
of the applicable law is particularly serious, then that is equivalent to not applying it. . . . [T]he severity of
the error has no relevance and therefore does not give rise to any ground for annulment. If this were not the
case, an ad hoc committee would in effect be an appeal court.”) (our translation of Spanish original text,
which provides: “Este Comité se encuentra en desacuerdo con la interpretación de algunos comités, según
los cuales, cuando la aplicación errónea de la ley aplicable es particularmente grave, ésta equivale a la no
aplicación de la misma. . . . [L]a gravedad del error no tiene incidencia alguna y por lo tanto no da cabida
a causal de anulación alguna. Si no fuere así, un comité ad hoc sería, en efecto, un tribunal de apelación.”);
see also RAA-065, MTD ¶¶ 46–47 (rejecting review for an application of the law “so inadequate, and
suffused with fundamental error” as to amount to non-application); RAA-079, OIEG ¶¶ 184–186 (rejecting
review for an “effective” application of the proper law).

288

RAA-065, MTD ¶ 47.

289

See RAA-079, OIEG ¶ 186 (“[I]f this Committee were to delve into how the Tribunal applied the law in the
Underlying Arbitration and base its decision on that assessment, the Committee would improperly
transform this procedure into one that is in the nature of an appeal. Instead, the Committee’s role in
evaluating an application for annulment for manifest excess of powers is limited.”).

290

See RAA-095, CMS ¶¶ 49–51, 130, 136 (refusing to annul award for excess of powers where the tribunal
applied the law “cryptically and defectively” and committed a number of “manifest error[s] of law”).

291

CAA-65, OXFORD ENGLISH DICTIONARY (3d ed. 2000), “Manifest”; RAA-128, Blusun ¶ 283 (“The adverb
‘manifestly’ means ‘in a way that everyone can easily understand.’”).

292

See RAA-131, ICSID, HISTORY OF THE ICSID CONVENTION, Vol. II-1 (1968), at 423 (“Mr. BERTRAM
(Federal Republic of Germany) said that . . . [t]here might, however, be some risk of frustration of awards
in some cases and he was accordingly inclined to make the section more restrictive, for example, saying in
paragraph (1): ‘only on one or more of the following grounds’, and in sub-paragraph (a) of paragraph (1):
‘that the Tribunal has manifestly exceeded its powers’.”) (emphasis in original); see also CAA-70,
Schreuer, Article 52, at 938 (“Proposals to delete the word ‘manifestly’ were put to a vote but defeated[.]”).
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power has occurred.”293 But that argument cannot be reconciled with either the ordinary
meaning of the term in context and in light of the object and purpose of that provision,294 or
even with Pakistan’s own concession that the relevant test is whether the excess of powers
“can be ‘discerned with little effort and without deeper analysis’ and is indeed ‘obvious.’”295
149. Pakistan’s attempts to lower the threshold to allow a “more thorough review”
on jurisdictional issues is also flatly inconsistent with the plain terms of Article 52(1)(b), and
the consistent practice of committees rejecting precisely the same arguments.296 There is no
special exception for annulment grounds concerning jurisdiction, as Pakistan concedes
elsewhere.297 While Pakistan cites obiter dicta in Venezuela Holdings in ostensible support of
this position,298 the actual rulings of that committee do not help its case. In fact, the
committee, “without great difficulty,”299 disposed of Venezuela’s argument that the tribunal
had exceeded its powers in assuming jurisdiction, stating simply in two paragraphs that it was
293

Memorial ¶ 72.

294

See, e.g., CAA-39, Alapli ¶ 230 (“The excess of power must be self evident rather than the product of
elaborate interpretations one way or the other. When the latter happens the excess of power is no longer
manifest.”) (quoting RAA-063, Wena Hotels Limited v. Arab Republic of Egypt, ICSID Case No.
ARB/98/4, Decision on Annulment of 28 January 2002 (“Wena”), ¶ 25); CAA-66, Rumeli Telekom A.S.
and Telsim Mobil Telekomunikasyon Hizmetleri A.S. v. Republic of Kazakhstan, ICSID Case No.
ARB/05/16, Decision of the ad hoc Committee of March 25, 2010 (“Rumeli”), ¶ 96 (“Such lack of
jurisdiction should have been evident on the face of the award and should not require the Committee to
reconsider the evidence put before the Tribunal.”); RAA-124, Tenaris S.A. and Talta - Trading e Marketing
Sociedade Unipessoal Lda. v. Bolivarian Republic of Venezuela, ICSID Case No. ARB/12/23, Decision on
Annulment of 28 December 2018 (“Tenaris”), ¶ 80 (“[S]uch an interpretation [allowing extensive
argumentation and analysis to demonstrate an excess of powers] may be regarded as neglecting the
ordinary meaning of the term ‘manifest’ in the light of the object and purpose of the Convention, and
blurring the line between annulment and appeal.”).

295

Memorial ¶ 367; id. ¶ 366 (“[T]the relevant test is thus whether the excess of power can be discerned with
little effort and without deeper analysis.”) (quoting CAA-31 [RAA-097], Azurix Corp. v. The Argentine
Republic, ICSID Case No. ARB/01/12, Decision on Annulment of 1 September 2009 (“Azurix”), ¶ 68)
(internal citation marks omitted).

296

Compare Memorial ¶ 71 with CAA-31 [RAA-097], Azurix ¶ 66 (“the wording of Article 52(1)(b) is
general and makes no exception for issues of jurisdiction”); RAA-098, MCI ¶ 55 (“It makes no difference
that the issue in this case is about the Tribunal’s jurisdiction, since jurisdiction does not give the ad hoc
Committee a wider competence to assess the validity of the award under Article 52 but must be dealt with
as any other issue. The standards for reviewing the Tribunal’s decision about competence are therefore the
same.”); CAA-72, SGS ¶ 114 (“[T]here is no difference in the standard of review applicable to a claim of
manifest excess of powers on the basis of jurisdiction or on the merits.”).

297

Memorial ¶ 366 (“‘[I]t is only where the tribunal has manifestly acted without jurisdiction that an ad hoc
committee can intervene under Article 52(1)(b).’”) (quoting RAA-097, Azurix ¶ 68) (emphasis added).

298

Compare Memorial ¶ 71 with RAA-118, Venezuela Holdings, B.V. et al v. Bolivarian Republic of
Venezuela, ICSID Case No. ARB/07/27, Decision on Annulment of 9 March 2017 (“Venezuela Holdings”),
¶¶ 110–111 (“The Committee accepts that there is some force in the argument advanced by Venezuela . . . .
The Committee also accepts that there is weight in the Mobil Parties’ contention . . . . The Committee does
not, however, have to decide any of these questions.”) (emphasis added).

299

RAA-118, Venezuela Holdings ¶ 104.
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“beyond doubt that [the committee] has no legitimate power to control the Tribunal’s specific
findings,” and thus could not find an excess of powers “let alone a manifest one.”300
150. Other committees have confirmed that, contrary to Pakistan’s arguments, any
alleged excess of powers must be “plain on its face” or “easily perceived, self-evident and not
result from extensive interpretation.”301 In short, an excess of powers should be both
“textually obvious and substantively serious” to qualify as “manifest,”302 and an award will
not be annulled on this ground if the tribunal’s analysis is “reasonable” or “tenable.”303
C.

Pakistan Cannot Appeal the Award under the Guise
of a Serious Departure from a Fundamental Rule of Procedure.

151. While purporting to acknowledge the purpose of this narrow ground, Pakistan
attempts to turn a limited review for serious departures from fundamental rules of procedure
into a re-examination and reconsideration of myriad factual and legal determinations.
152. Article 52(1)(d) provides that the Committee may annul an award where there
has been “a serious departure from a fundamental rule of procedure.”304 As Pakistan
concedes, the ground is limited to important “principles of natural justice,” not any procedural
irregularity.305 Only rules concerned with the essential fairness of the proceeding are
300

Id. ¶¶ 114–115.

301

CA-397, CDC ¶ 41(first quote); CAA-72, SGS ¶ 111 (second quote); see also, e.g., CAA-39, Alapli ¶ 238
(“The excess of powers must be manifest, meaning evident, obvious and clear on its face.”); CAA-74,
Venoklim ¶ 195 (“What is ‘manifest’ is generally the obvious, the clear, or the evident in and of itself, and
that which is perceptible without the need for an elaborate analysis of the award. It is this position that the
Committee will adopt for its analysis.”) (our translation of original Spanish text, which provides: “Lo
‘manifiesto’ generalmente es lo obvio, lo claro o lo evidente por si solo y que resulte perceptible sin
necesidad de efectuar un análisis elaborado del laudo. Es esta postura la que adoptará el Comité para su
análisis.”); RAA-121, Standard Chartered Bank (Hong Kong) Limited v. Tanzania Electric Supply
Company Limited (TANESCO), Decision on the Application for Annulment dated 22 August 2018
(“Standard Chartered”), ¶ 181 (“The excess is ‘manifest’ in nature if it is obvious, clear, self-evident, and
discernible without the need for an elaborate analysis of the award.”); CAA-72, SGS ¶ 111 (“The excess of
powers must be manifest, and thus must be easily perceived, self-evident and not result from extensive
interpretation.”).

302

CAA-72, SGS ¶ 122; see also CAA-60, Impregilo ¶ 128 (“obvious, self-evident, clear, flagrant and
substantially serious”); CAA-38, AES ¶ 31 (“[M]anifest excess . . . is at once ‘textually obvious and
substantively serious.’”).

303

CAA-66, Rumeli ¶ 96; see also RAA-074, Duke Energy International Peru Investments No. 1, Limited v.
Republic of Peru, ICSID Case No. ARB/03/28, Decision of the ad hoc Committee of 1 March 2011
(“Duke”), ¶ 99 (“An ad hoc committee will not therefore annul an award if the tribunal’s disposition on a
question of law is tenable, even if the committee considers that it is incorrect as a matter of law.”);
RAA-121, Standard Chartered ¶ 183 (“[T]he ‘manifest’ requirement will not be satisfied if ‘reasonable
minds’ differ as to whether or not the tribunal issued a correct decision.”).

304

ICSID Convention, Art. 52(1)(d).

305

Memorial ¶ 75; see RAA-131, ICSID, HISTORY OF THE ICSID CONVENTION, Vol. II-1 (1968), at 480
(Chairman Broches describing “fundamental rules” as “compris[ing], for instance, the so-called principles
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fundamental, and “the threshold for finding that a rule of procedure fundamental is very
high.”306
153. Moreover, even when there has been a departure of a fundamental rule, that
departure must be “serious.” That is, the departure must have “deprive[d] the affected party
of the benefit or protection which the rule was intended to provide” and “caused the Tribunal
to reach a result substantially different from what it would have awarded had the rule been
observed.”307 Allowing any lesser showing for this ground “would amount to excessive
formalism, speculation and second-guessing of decisions taken in the original arbitration in a
manner that is improper for an annulment proceeding, thus frustrating the purpose of the
arbitration.”308
154. Thus, while frequently invoked, committees have repeatedly dismissed
challenges to a tribunal’s determinations within its broad discretion on procedural or
evidentiary matters.309 As the OIEG committee made clear in summarily rejecting the types
of arguments that Pakistan attempts here—that the tribunal seriously departed from a
fundamental rule of procedure by disregarding or distorting the party’s evidence and by

of natural justice e.g. that both parties must be heard and that there must be adequate opportunity for
rebuttal”); see also CAA-70, Schreuer, Article 52, at 980 (“[P]roof of a procedural impropriety in the
proceedings before the tribunal will not be enough. In particular, a simple violation of the Arbitration
Rules is not, by itself, a ground for annulment.”).
306

CAA-39, Alapli ¶ 133; see, e.g., CAA-34, Total ¶ 314 (“With respect to the rules of procedure that are to
be considered fundamental, the Committee considers that they are the rules of natural justice i.e., rules
concerned with the essential fairness of the proceeding.”).

307

CA-397, CDC ¶ 49; see also, e.g., CAA-39, Alapli ¶ 132 (same); CAA-53, Continental Casualty Company
v. Argentine Republic, ICSID Case No. ARB/03/9, Decision on the Application for Partial Annulment of
Continental Casualty Company and the Application for Partial Annulment of the Argentine Republic of
16 September 2011 (“Continental”), ¶ 96 (same); CAA-34, Total ¶ 308 (same); RAA-115, Dogan ¶ 208
(same).

308

RAA-079, OIEG ¶ 248.

309

See, e.g., RAA-115, Dogan ¶ 214 (rejecting allegations that the tribunal reversed the burden of proof: “It is
repetitious to observe that it is beyond the mandate of this Committee to revisit the conclusions reached by
the Tribunal in such matters, considering that it is not acting as an appellate body.”); RAA-063, Wena
¶¶ 60–61 (rejecting allegations that the tribunal reversed the burden of proof: “This is a purely factual issue
which is irrelevant as a matter of minimal standard of procedure. . . . Applicant’s disagreement with this
conclusion does not show any departure from a fundamental rule of procedure.”); CA-397, CDC ¶ 60
(rejecting allegations that the tribunal failed to follow rules of evidence in rejecting unrebutted evidence:
“[A] trier of fact may in such circumstances nonetheless find a party’s evidence not to be credible.”);
CAA-43, R. D. Bishop & S. M. Marchili, ANNULMENT UNDER THE ICSID CONVENTION (2012), ¶ 8.17
(“[T]his basis for annulment poses certain insurmountable challenges for applicants under Article 52(1)(d).
In particular, applicants have had difficulty proving the existence of a ‘departure’ given that under the
ICSID Convention and Arbitration Rules, tribunals have a significant degree of discretion in how they
conduct the case and admit and evaluate evidence.”).
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effectively reversing the burden of proof—“entering into such an analysis is clearly outside
the boundaries of an annulment proceeding.”310
155. Pakistan cannot save its annulment application, and the same challenges
brought under other grounds, by pretextual appeals to a fundamental rule of procedure. For
example, the right to be heard is defined by a reasonable opportunity to present one’s case, so
a violation “can only exist where a tribunal has refused to allow the presentation of an
argument or a piece of evidence.”311 A tribunal has full discretion to assess the arguments and
evidence after the parties have had a reasonable and fair opportunity to present their
respective cases, and the right to be heard “does not relate to the manner in which tribunals
deal with the arguments and evidence presented to them.”312 Or in Pakistan’s own words,
“the Tribunal need not address every argument offered by a party.”313 It is not a serious
departure from a fundamental rule of procedure, a manifest excess of powers, nor a failure to
state reasons, for a tribunal to exercise its discretion and “decline to consider an issue that it
considers to be irrelevant, merely because one of the parties considers it to be important.”314
156. Nor does the right to be heard constrain the tribunal from engaging in its own
analysis or require that the tribunal adopt wholesale the arguments of one party or the other.
As Prof. Schreuer observes, a tribunal is not “precluded from adopting legal reasoning that
was not put forward by one of the parties without first seeking the parties’ opinion.”315 To
find otherwise would create what the Tza Yap Shum committee called a “reductio[] ad
infinitum,” in which “an arbitrator will never be able to make an award because of the
obligation to continuously submit the reasons for the award to the parties for their
observations.”316 The very annulment decisions Pakistan invokes expressly affirm that the

310

RAA-079, OIEG ¶¶ 298–299. Compare id. ¶¶ 257–258 (Venezuela’s arguments) with Memorial ¶ 77
(arguing that reciting arguments of the parties in a “defective of inaccurate way” constitutes annullable
error); id. ¶ 81 (arguing that a breach of the principle of burden of proof or disregard of evidence
constitutes a serious departure from a fundamental rule of procedure).

311

RAA-111, Tulip ¶ 82 (emphases added).

312

Id.

313

Memorial ¶ 601.

314

CAA-31, Azurix ¶ 244; see also RAA-126, Teinver ¶ 136 (rejecting arguments based on a manifest excess
of powers in holding that the “Tribunal has no obligation to address each and every single argument or subargument advanced by the parties in support of their claims”); CAA-47, CEAC ¶ 98 (rejecting that the
requirement to state reasons requires a tribunal “to deal explicitly with every detail of every argument
advanced by the Parties”). Contra Memorial ¶ 68 (arguing a failure to decide a “key issue or question”
constitutes a manifest excess of powers); id. ¶ 81 (arguing a “defective” summary of parties’ arguments
constitutes a serious departure from a fundamental rule of procedure); id. ¶ 88 (arguing a failure to deal
with one or more issues constitutes a failure to state reasons).

315

CAA-70, Schreuer, Article 52, at 991.

316

RAA-075, Tza Yap Shum v. Republic of Peru , ICSID Case No. ARB/07/6, Decision on Annulment of 12
February 2015 (“Tza Yap Shum”), ¶ 131.
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tribunal is “free to adopt its own solution and reasoning without obligation to submit it to the
parties beforehand, if it remains within the legal framework.”317
D.

Pakistan Cannot Appeal the Award under the Guise
of a Failure to State Reasons.

157. As committees and commentators have cautioned, the
failure-to-state-reasons ground “holds the greatest danger of overlapping with an inadmissible
review of the merits.”318 Pakistan seeks to do just that, and attempts to turn a review for
failure to state any reasons into a review not just for adequate and sufficient reasons, but for
reasons acceptable to the losing party.
158. The failure to state reasons ground is narrow and limited. Article 52(1)(e)
provides that the Committee may annul an award that “has failed to state the reasons on which
it is based.”319 By its plain terms, Article 52(1)(e) is concerned with the existence of
reasons—not their correctness or quality in the eyes of the committee.320
159. Accordingly, committees have held that “the standard under Article 52(1)(e) is
a minimum standard, which is intended to ensure that a reasonable reader may understand the
317

RAA-041, Caratube ¶ 93. Compare Memorial ¶ 77 (arguing it would be a violation of the right to be heard
if a tribunal relies on “a distinct ‘legal framework,’ ‘principle,’ or a ‘doctrine’”) with RAA-082, Klöckner
Industrie-Anlagen GmbH and others v. United Republic of Cameroon and Société Camerounaise des
Engrais, ICSID Case No. ARB/81/2, Decision on Annulment of 3 May 1985 (“Klöckner I”), ¶ 91 (“[The
Tribunal] was not, subject to what will be said below, in principle prohibited from choosing its own
argument. . . . The real question is whether, by formulating its own theory and argument, the Tribunal
goes beyond the ‘legal framework’ established by the Claimant and Respondent.”); RAA-103, Victor Pey
Casado and Allende Foundation v. Republic of Chile, ICSID Case No. ARB/98/2, Decision on the
Application for Annulment of 18 December 2012 (“Pey Casado”), ¶ 192 (“[T]he Tribunal could have
asked the parties to develop further their arguments on the denial of justice claim but it had no obligation to
do so. This is not a situation where the Tribunal stepped out of the legal framework established by the
Claimants.”); RAA-116, TECO Guatemala Holdings, LLC v. Republic of Guatemala, ICSID Case
No. ARB/10/23, Decision on Annulment of 5 April 2016 (“TECO”), ¶ 190 (“[T]he notion of ‘unjust
enrichment’ did not form part of the legal framework established by the Parties and was never raised by the
Tribunal.”).

318

CAA-38, AES ¶ 47; see also, e.g., CAA-47, CEAC ¶ 95 (“The requirement to state reasons is an important
one but it is equally important that an ad hoc Committee is not drawn into using Article 52(1)(e) as a means
for conducting an appeal.”); CAA-70, Schreuer, Article 52, at 997–998 (“Of all the grounds for annulment,
an evaluation of the tribunal’s reasoning is most likely to blend into an examination of the award’s
substantive correctness and hence to cross the border between annulment and appeal.”); id. at 998 (“Failure
to state reasons was invoked in every application for annulment in respect of which there is a published
Decision. Of all the grounds for annulment in Art. 52(1), it is the one that may be relied upon most
easily.”).

319

ICSID Convention, Art. 52(1)(e).

320

See also RAA-130, ICSID, HISTORY OF THE ICSID CONVENTION, Vol. I (1970), at 230 (initially conceived
as part of a minimum guarantee of natural justice, the drafters noted that “[t]he validity of an award may be
challenged by either party” on the ground “that there has been a serious departure from a fundamental rule
of procedure, including failure to state the reasons for the award.”).
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award[,] . . . [and] the scope of review under Article 52(1)(e) is strict and the threshold for
annulment is high.”321 Annulment on this ground will not be warranted unless two conditions
are “clear”: “first, the failure to state reasons must leave the decision on a particular point
essentially lacking in any expressed rationale; and second, that point must itself be necessary
to the tribunal’s decision.”322
160. Pakistan argues that a committee should step beyond this limited inquiry to
determine if the tribunal’s reasons are “sufficient and adequate.”323 Committees have
repeatedly held, however, that Article 52(1)(e) does not permit “adding a further requirement
that the reasons stated be ‘sufficiently pertinent,’” or other such terms beyond the ordinary
meaning of the provision and the object and purpose of the Convention.324 Since the
annulment mechanism does not empower a committee to review the merits of the case, the
failure-to-state-reasons ground cannot allow an assessment of the correctness, convincingness,
appropriateness, adequacy, or quality of reasons.325
161. It is thus unsurprising that Pakistan must resort to relying on the discredited
approach of the Klöckner I and Amco I decisions326—and other authorities that in fact
expressly undermine Pakistan’s position.327 For example, Pakistan relies on the MINE and
Lucchetti decisions, which both actually emphasize that the requirement to state reasons is a
“minimum requirement” and reject the argument that Article 52(1)(e) requires sufficiency or
321

RAA-079, OIEG ¶ 320 (emphases added); see also, e.g., CAA-38, AES ¶ 17 (“[T]he ordinary meaning of a
failure to state the reasons on which the decision is based is the absence of reasons or a presentation which
is unintelligible in relation to the decision thus equating a lack of reasons.”); CAA-70, Schreuer, Article 52,
at 997 (“The duty to state reasons refers only to a minimum requirement.”).

322

RLA-57, Vivendi I ¶ 65 (emphasis added).

323

Memorial ¶¶ 86–87.

324

RAA-083, Amco II ¶ 7.55; see, e.g., RAA-115, Dogan ¶ 263 (“[The Committee] shares the view that the
need to give reasons applies only to issues essential to the outcome of the case. It further considers that the
‘sufficiency and adequacy’ of reasons is not what is required under Article 52(1)(e); as held by another ad
hoc committee, the ground ‘is the failure to state reasons, not if these were inadequate or insufficient.’”);
RAA-124, Tenaris ¶ 113 (“Efforts to move the exercise further by labelling reasons as ‘frivolous’ or
‘inadequate’ will inevitably cross the border to the scrutiny of the quality of the award and thereby to an
appeal.”).

325

See, e.g., RAA-111, Tulip ¶ 104 (“[A]n ad hoc committee does not need to be persuaded that the reasons
given by the tribunal are correct or convincing. The function of reasons is to enable the reader to
understand what motivated the tribunal. Ad hoc committees have consistently confirmed that ICSID
Convention Article 52(1)(e) does not permit any inquiry into the quality or persuasiveness of reasons.”);
RAA-083, Amco II ¶ 7.55 (“[T]he COMMITTEE must resist the temptation of arrogating to itself the
power to review or to correct the decision of the SECOND TRIBUNAL. To require the sufficiency of
pertinent reasons as distinguished from their mere existence, is to provide an Ad Hoc Committee with an
unwarranted opportunity to act as a Court of Appeal. This the COMMITTEE will not do.”).

326

See CAA-70, Schreuer, Article 52, at 1005 (“The standard for the adequacy of a statement of reasons, as
put forward in Klöckner I, has been criticized severely.”); id. (“In Amco I, . . . [t]he ad hoc Committee
decided in favour of Indonesia and followed the interpretation of Klöckner I.”); supra ¶ 136, n.265.

327

Memorial ¶¶ 86–87.
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adequacy of reasons.328 In fact, in the paragraph right before the one Pakistan quotes, the
MINE committee held:
The adequacy of the reasoning is not an appropriate standard
of review under paragraph (1)(e), because it almost inevitably
draws an ad hoc Committee into an examination of the
substance of the tribunal’s decision, in disregard of the
exclusion of the remedy of appeal by Article 53 of the
Convention. 329
162. Instead, Article 52(1)(e) concerns the “absence” or “essential lack” of any
reasons for the award’s decisions.330 There is no requirement for a tribunal to provide reasons
for its reasons,331 and no prescribed manner in which a tribunal must articulate its reasons for
its decisions under Articles 48(3) and 52(1)(e) of the Convention.332 Reasons may be stated
“baldly,”333 “succinctly or at length,”334 and not every statement and conclusion needs
discursive substantiation.335 A tribunal is “not . . . required to deal explicitly with every detail
of every argument advanced by the Parties.”336

328

RAA-31, MINE ¶¶ 5.08–5.09 (cited in Memorial ¶ 86, nn.147, 150); RAA-94, Industria Nacional de
Alimentos, S.A. and Indalsa Perú, S.A. (formerly Empresas Lucchetti, S.A. and Lucchetti Perú, S.A.) v.
Republic of Peru, ICSID Case No. ARB/03/4, Decision on Annulment of 5 September 2007 (“Lucchetti”),
¶¶ 127–128 (cited in Memorial ¶ 86, n.148).

329

RAA-31, MINE ¶ 5.08 (emphasis added).

330

See CAA-38, AES ¶ 17; RLA-57, Vivendi I ¶¶ 64–65; CAA-47, CEAC ¶ 139.

331

See, e.g., CAA-72, SGS ¶ 141 (“[I]t is not necessary to state reasons for assertions that are in themselves
reasons.”); CAA-60, Impregilo ¶ 158 (“[T]he failure to give reasons for [the tribunal’s] reasoning would
not be a ground for annulment.”); CA-416, EDF ¶ 334 (“[A] tribunal is required only to state the reasons
for its decision, not to give reasons for each and every one of those reasons.”).

332

RAA-063, Wena ¶ 81 (“Neither Article 48(3) nor Article 52(l)(e) specify the manner in which the
Tribunal’s reasons are to be stated.”).

333

RAA-117, Tidewater ¶ 168 (“The requirement of stating reasons does not install a benchmark of quality
standard. Reasons may be long or succinct, they may be exhaustive or ‘baldly stated’, they may quote
heavily from preceding decisions or argue without referencing any—the difference of style or effort to
convince the Parties is no reason to discredit reasons.”); CAA-66, Rumeli ¶ 178 (finding no failure to state
reasons where the damages figure was “baldly stated in the Award, without an explanation of a
mathematical calculation undertaken by the Tribunal in arriving at it”).

334

RLA-057, Vivendi I ¶ 64 (“Reasons may be stated succinctly or at length, and different legal traditions
differ in their modes of expressing reasons. Tribunals must be allowed a degree of discretion as to the way
in which they express their reasoning.”); see, e.g., RAA-065, MTD ¶ 78 (“[T]he consistent jurisprudence of
annulment committees treats this head of jurisdiction in terms of absence rather than inadequacy or brevity
of reasoning—‘a failure to state any reasons with respect to all or part of an award, not the failure to state
correct or convincing reasons.’”).

335

RAA-111, Tulip ¶ 105 (“[R]easons may be terse, summarizing a tribunal’s overall impression of evidence
without evaluating it in detail. In particular, a finding that the record does not support a particular
proposition may not require detailed reasoning.”); see also CAA-70, Schreuer, Article 52, at 1020 (“In
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163. A tribunal has particularly wide discretion with respect to its assessment of
evidence, and “[t]here is no requirement whatsoever for arbitral tribunals to indicate in an
award the reasons why some types of evidence are more credible than others.”337 Pakistan’s
partial quotation of the TECO decision, to argue that the failure to address “key” evidence
constitutes a failure to state reasons,338 is particularly misleading. TECO was an exceptional
case in which the committee took issue with “the complete absence of any discussion” for a
decision on an entire head of claim.339 As Pakistan acknowledges, that committee expressly
affirmed that “a tribunal cannot be required to address within its award each and every piece
of evidence in the record.”340
164. Moreover, not every perceived “gap” constitutes a failure to state reasons. 341
An award is not subject to annulment if the committee can infer or reconstruct implicit
reasons for a decision from the terms of the award and the record before the tribunal.342 This
follows from the fact that the purpose of the requirement to state reasons “is not to have the
award reversed on its merits. It is to allow the parties to understand the Tribunal’s
decision.”343 Thus, “[t]he Committee is not limited in its review of the Award under
Article 52(1)(e) of the ICSID Convention to the text of the Award alone, but rather should
seek to understand the motivation of the Award in the light of the record before the
Tribunal,”344 if it proves necessary.
some situations it may appear superfluous to address an argument directly, since it is logically ruled out or
made irrelevant by something the tribunal has found or because it is so patently erroneous that it does not
deserve discussion.”); CAA-38, AES ¶ 135 (“In the Committee’s view, this argument barely required a
response by the Tribunal given the limited degree of prominence with which it was advanced by AES in the
original proceedings.”).
336

CAA-47, CEAC ¶ 98; see also RAA-083, Amco II ¶ 7.57 (“It is not necessary, moreover, for a Tribunal to
explain each and every statement and conclusion it has reached, e.g., in determining the import of case-law,
or to spell out in mechanistic detail the manner in which a causal connection it finds to exist operates in
abstracto in view of hypothetical possibilities.”).

337

CAA-60, Impregilo ¶ 176 (emphasis added); see ICSID, Rules of Procedure for Arbitration Proceedings
(Arbitration Rules), ICSID/15/Rev. 1 (2003) (“ICSID Arbitration Rules”), Rule 34(1).

338

Memorial ¶ 89.

339

RAA-116, TECO ¶ 131 (emphasis added).

340

Memorial ¶ 89 (quoting RAA-116, TECO ¶ 131); see also RAA-116, TECO ¶ 125 (“[A] tribunal is not
under an obligation to address every piece of evidence in the record or every single argument made by the
parties.”).

341

RAA-083, Amco II ¶ 7.56.

342

See RAA-111, Tulip ¶¶ 106–108.

343

RAA-063, Wena ¶ 83; see also RAA-111, Tulip ¶ 98 (“The purpose of a statement of reasons is to explain
to the reader of the award, especially to the parties, how and why the tribunal reached its decision.”).

344

CAA-66, Rumeli ¶ 179(1); see also, e.g., RAA-074, Duke ¶ 205 (“[A]n ad hoc committee is entitled itself
to seek to understand the reasons for the award from the record before the tribunal. Indeed, in appropriate
cases, it should do so.”) (emphasis added); CAA-39, Alapli ¶ 201 (“[I]f possible, an interpretation which
confirms an award’s consistency as opposed to its alleged inner contradictions should be preferred.”);
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E.

Pakistan Cannot Obtain De Novo Appellate Review of Challenge Decisions by
Claiming Improper Constitution.

165. In its most bald-faced attempt to turn the annulment proceedings into a retrial,
Pakistan argues that the Committee must review its allegations against Dr. Alexandrov
de novo, disregarding and overruling the decisions on its two prior challenges.345 That
argument is contrary to the fundamental principles of the annulment remedy. In fact, not a
single committee has ever applied such a standard where the challenge has already been
considered and rejected in the original proceeding.
166. Pakistan notes that Article 40(2) requires an annulment committee to review
whether arbitrators “possess the qualities stated in paragraph (1) of Article 14”346 but
misleadingly omits the fact that Articles 57 and 58 of the Convention, together with Rule 9,
expressly provide for a procedure and a decision-maker to assess the facts and merits of a
challenge for alleged lack of these qualities.347 No de novo review of such decision is
allowed, because it is well established that “committees are not courts of appeal,”348 and must
“review[] arbitral proceedings only to the extent of ensuring their fundamental fairness,
eschewing any temptation to ‘second guess’ their substantive result.”349 If the designated
decision-maker has rejected a challenge under the prescribed procedures of Article 58 and
Rule 9, “an ad hoc committee cannot decide for itself whether or not a decision under
Article 58 was correct, as this would be tantamount to an appeal against such a decision.”350
167. Every single decision Pakistan invokes actually undermines its argument.351
The EDF decision and the decisions adopting the same approach make clear that an ad hoc
committee cannot engage in de novo review where a challenge was made and rejected, and in
RAA-111, Tulip ¶ 109 (“[D]iscussion of conflicting or competing considerations should not lead an ad hoc
committee lightly to assume contradiction.”).
345

See, e.g., Memorial ¶¶ 58, 61.

346

ICSID Convention, Art. 40(2); see also id. Art. 14(1) (“Persons designated to serve on the Panels shall be
persons of high moral character . . . who may be relied upon to exercise independent judgment.”).

347

Id. Arts. 57–58; ICSID Arbitration Rules, Rule 9 ; see infra ¶¶ 593–596.

348

CAA-72, SGS ¶ 105; see supra ¶ 134–136.

349

CA-397, CDC ¶ 35; see supra ¶ 135, n.261.

350

Id. ¶ 282 (emphasis added).

351

Memorial ¶ 59, nn.95, 96 (citing CA-416, EDF; RAA-119, Suez, Sociedad General de Aguas de Barcelona
S.A. v. Argentine Republic, ICSID Case No. ARB/03/19, Decision on Annulment of 5 May 2017 (“Suez
I”); RAA-123, Suez InterAguas Servicios Integrales del Agua S.A., Sociedad General de Aguas de
Barcelona S.A. v. Argentine Republic, ICSID Case No. ARB/03/17, Decision on Annulment of
14 December 2018 (“Suez II”); CAA-35 [RAA-125], Mobil Exploration and Development Inc. Suc.
Argentina and Mobil Argentina S.A. v. Argentine Republic, ICSID Case No. ARB/04/16, Decision on the
Argentine Republic’s Application for Annulment of 8 May 2019 (“Mobil”); RAA-078, Eiser Infrastructure
Limited and Energía Solar Luxembourg S.à r.l. v. Kingdom of Spain, ICSID Case No. ARB/13/36,
Decision on Annulment of 11 June 2020 (“Eiser”)).
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fact hold that the committee’s review must be extremely limited.352 Contrary to Pakistan’s
misrepresentation, EDF distinguishes between two scenarios where the “entire procedural
context is different”—cases where a challenge was made in the original proceeding, and cases
where none was made.353 Where, as here, a challenge was made, the EDF committee
emphasizes that the Convention “entrusts decisions on proposals to disqualify an arbitrator to
the remaining members of the tribunal (or . . . the Chairman of the Administrative Council . . .
). An ad hoc committee must respect that choice and work within the framework laid down
by the Convention.”354 Thus, the Committee’s role is very limited: “it may not find a ground
of annulment exists under either Article 52(1)(a) or 52(1)(d) unless the decision not to
disqualify the arbitrator in question is so plainly unreasonable that no reasonable
decision-maker could have come to such a decision.”355
168. Where no challenge was made, the EDF committee concluded that a
committee must first determine whether the applicant had waived its right to object.356 Only
in the exceptional case where there has been no waiver could the committee then address the
allegations of manifest bias and whether they could have had a material effect on the
award.357 The Eiser committee, on whose decision Pakistan relies, expressly adopted the
EDF framework and concluded that the case before it presented just such an exceptional
circumstance of no prior challenge and no waiver.358 As discussed in Section VII.B.3 below,
Pakistan’s heavy emphasis on Eiser is therefore misplaced, as that committee expressly
recognized that the facts and procedural context of this case were “materially different” from
those of the circumstance it was considering.359
169. In short, whether this Committee considers solely the decision-makers’
compliance with the procedural rules regarding arbitrator challenges, or applies the analytical
352

Compare Memorial ¶ 59 nn.95, 96 with CA-416, EDF ¶ 142 (“Nor, however, can the Committee accept
that . . . an ad hoc committee should approach the issue of an arbitrator’s independence and impartiality de
novo, thus disregarding entirely the outcome of the proceedings under Articles 57 and 58.”); RAA-119,
Suez I ¶ 94 (setting the standard of review for a challenge decision on annulment at “so plainly
unreasonable”); RAA-123, Suez II ¶¶ 165–166 (same); and CAA-35 [RAA-125], Mobil ¶ 44 (same); see
also RAA-078, Eiser ¶ 180 (adopting the approach taken by the EDF committee).

353

CA-416, EDF ¶ 137. Compare Memorial ¶¶ 59–60 (“If the relevant facts concerning the arbitrator’s
impartiality were not raised in a challenge . . . . If the relevant facts concerning the arbitrator’s challenge
were raised . . . ”), with CA-416, EDF § D.1.c.1 (“The role of an ad hoc committee where no challenge has
been made under Article 57”), id. § D.1.c.2 (“The role of an ad hoc committee where a challenge has been
made, and rejected, under Article 57”).

354

CA-416, EDF ¶ 139; see RAA-123, Suez II ¶ 165 (“This limited standard of review . . . is derived from the
view that annulment involves review of a limited nature; it does not operate as an appeal.”).

355

CA-416, EDF ¶ 145 (emphasis added);

356

Id. ¶ 131.

357

Id. ¶ 136.

358

RAA-078, Eiser ¶¶ 180, 190, 209.

359

Id. ¶¶ 180, 212–214 (first quotation at ¶ 214, second quotation at ¶ 212).
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framework contemplated in EDF, Pakistan’s most recent attempt to reprise its challenge to
Dr. Alexandrov must fail. Under neither approach could a committee engage in the searching
de novo review Pakistan now seeks. Here too, as with all of Pakistan’s misstatements of the
legal standards on annulment, this Committee should reject Pakistan’s invitations to turn this
annulment proceeding into a retrial of the arguments it has already lost.
IV
THE TRIBUNAL’S CONCLUSION THAT PAKISTAN HAD CONSENTED
TO ARBITRATE WAS NOT ANNULLABLE ERROR.
170. On annulment, Pakistan now claims for the first time that it did not consent to
arbitrate. Not once in the nearly eight preceding years of this case did Pakistan ever deny its
consent, even though ICSID first raised the issue before registering the case. More than that,
throughout the proceeding, Pakistan repeatedly and unequivocally confirmed that it had
consented to arbitrate the dispute by virtue of Article 13 of the Treaty. Unsurprisingly,
therefore, the Tribunal concluded that Pakistan had consented. Pakistan has identified no
valid reason for the Committee to annul the Award on the basis of that decision.
171. On the record of the original proceeding, Pakistan’s application for annulment
on the ground of lack of consent should be rejected for each of four independent reasons:
(i) Pakistan’s unequivocal waiver of this belated jurisdictional objection; (ii) the impossibility
of raising new jurisdictional objections for the first time on annulment; (iii) principles of
estoppel, which bar Pakistan from now denying its repeated affirmations of its consent to
arbitrate; and (iv) lack of annullable error in any event.
172. At the outset, TCCA notes that, despite submitting a 66-page legal opinion in
support of this ground with its Annulment Application, Pakistan did not move to admit that
opinion into the record, and places no reliance on it in the Memorial. TCCA therefore does
not address the opinion. TCCA notes, however, that the now-discarded opinion made no
mention of the numerous instances in the record where Pakistan confirmed its consent to this
dispute. The failure of this lengthy opinion to address any of those instances makes it evident
that its author, Prof. August Reinisch, was not made aware of those statements.
A.

Pakistan Repeatedly and Unequivocally Affirmed Its Consent
To Arbitrate Throughout the Original Proceedings.

173. It is shocking that nowhere in the 45 pages of an Annulment Application, or
the 195 pages of a Memorial seeking to annul the Award for lack of consent, does Pakistan
disclose to this Committee that it in fact repeatedly stated that it had consented to arbitrate this
dispute.

54

Case 1:19-cv-02424-TNM Document 36-16 Filed 12/21/20 Page 64 of 212

174. Pakistan did not merely decline to raise any question of its consent. It
expressly and repeatedly affirmed in submissions to the Tribunal that the Treaty contains its
standing offer to arbitrate disputes with investors. The record is unequivocal:
a.

On 15 December 2011, following the filing of TCCA’s Request for
Arbitration, ICSID invited TCCA to comment on Pakistan’s consent,
copying Pakistan. Specifically, ICSID quoted Articles 13(2)(b) and
13(3)(a) of the Treaty and asked TCCA to “elaborate on the Islamic
Republic of Pakistan’s written consent to ICSID arbitration.”360

b.

On 23 December 2011, TCCA, copying Pakistan, responded that the
Treaty contained Pakistan’s binding offer of consent to ICSID
jurisdiction, which TCCA had accepted by submitting its Request for
Arbitration.361

c.

On 12 January 2012—after thirty days had elapsed after the filing of
the Request for Arbitration without comment from Pakistan—the
ICSID Secretary-General registered the arbitration.362 Rule 6 of the
ICSID Institution Rules requires the Secretary-General to register a
request for arbitration unless she finds that “the dispute is manifestly
outside the jurisdiction of the Centre.”363 Thus, the Notice of
Registration confirmed the Secretary-General’s prima facie finding that
the Treaty contained Pakistan’s consent to arbitration and that the
dispute was not “manifestly outside” ICSID’s jurisdiction.

d.

Following the Notice of Registration, in Pakistan’s first communication
to ICSID, on 23 February 2012, Pakistan did not raise any objection as
to its own consent.364

e.

In 2012, during the first phase of the original proceedings, on
provisional measures, Pakistan initiated the process under Article 2 of
the Treaty that allows both Contracting States to determine jointly if the
claimant should be denied the benefits of the Treaty.365 The joint

360

Letter from ICSID to TCCA, dated 15 December 2011.

361

Letter from TCCA to ICSID, dated 23 December 2011.

362

Letter from ICSID to the Parties, dated 12 January 2012, at 2.

363

See ICSID Arbitration Rules, Rule 6(1) (quotation at Rule 6(1)(b)).

364

Letter from ICSID to Pakistan Ministry of Petroleum and Natural Resources, dated 24 February 2012
(attaching Letter from Pakistan Ministry of Petroleum & Natural Resources to ICSID, dated 23 February
2012, which addressed the Pakistan Supreme Court’s ongoing proceedings concerning the CHEJVA and
requested a suspension of ICSID proceedings and extension of time for arbitrator appointment).

365

See CE-4, Treaty, Art. 2.2 (“Where a company of a Party is owned or controlled by a citizen or a company
of any third country, the Parties may decide jointly in consultation not to extend the rights and benefits of
this Agreement to such company.”).
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consultations ended with Australia’s rejection of Pakistan’s proposal to
deny the benefits of the Treaty to TCCA.366 In the course of that joint
review, neither Australia nor Pakistan suggested that the Treaty might
not contain their consent to arbitrate.
f.

In December 2012, in the Decision on Provisional Measures, the
Tribunal found that it was “preliminarily established that . . . the Parties
consented to the jurisdiction of ICSID in accordance with Article 25(1)
of the ICSID Convention.”367

g.

Pakistan did not object. To the contrary, in asserting that the Tribunal
had jurisdiction over its counterclaim, Pakistan’s September 2013
Jurisdiction & Liability Counter-Memorial affirmed that the Treaty
contained its consent to arbitrate: “[T]he Parties have consented in
writing to submit this dispute to the jurisdiction of the ICSID Tribunal.
The Respondent provided its written consent in the form of Article 13 of
the BIT. The Claimant provided its consent in paragraph 16 of its
Request for Arbitration.”368

h.

In its August 2014 Rejoinder, Pakistan reiterated its position: “By
initiating the present arbitration the Claimant accepted the
Respondent’s offer of ICSID arbitration, contained in Article 13 of the
BIT, in accordance with the ICSID Convention.”369

i.

And again in its closing statement at the October 2014 hearing on
jurisdiction and liability, Pakistan confirmed that the Treaty contains its
consent to arbitrate, even while arguing that the scope of this consent
did not extend to certain kinds of disputes.370

366

See Decision on Provisional Measures ¶ 127; see also Respondent’s Response to Provisional Measures,
dated 1 October 2012, ¶ 24 (“[T]he terms of the BIT are under review by the Governments of Australia and
Pakistan.”).

367

Decision on Provisional Measures ¶ 129.

368

Pakistan’s Jurisdiction & Liability Counter-Memorial ¶ 644 (emphasis added); see also id. ¶ 357 (referring
to “the defined scope of the State’s consent to jurisdiction under the BIT”) (emphasis added).

369

Respondent’s Rejoinder on Liability and Reply on Jurisdiction, Admissibility and Counterclaims, dated
25 August 2014 (“Pakistan’s Jurisdiction & Liability Rejoinder”), ¶ 552 (emphasis added); see also id.
¶ 532 (referring to “when [the Claimant] accepted the terms of Respondent’s consent to arbitrate in
Article 13 of the BIT”) (emphasis added).

370

See, e.g., J&L Tr. (9), at 2396–2397 (Pakistan making no objection to Tribunal member’s statement that
“Article 13 defines a dispute relating to an investment as covered by the consent.”); id. 2345–2346
(Pakistan) (“However much the Claimants would wish it to do so, treaty standards do not apply
automatically to any business activity of an Australian investment in Pakistan, and it doesn’t contain
consent to arbitrate all disputes relating to those activities. The Treaty was carefully negotiated and agreed,
and the conditions of the Treaty must be respected.”) (emphasis added).
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j.

In its September 2015 Application to Dismiss the Claims, Pakistan
continued to refer to the Treaty as containing its consent to arbitrate,
even while arguing that this consent did not extend to investments
supposedly tainted by corruption: “Pakistan’s consent to arbitration
under Article 25(1) of the ICSID Convention and Article 8 [sic] of the
Australia-Pakistan BIT does not extend to investments made or
operated in serious violation of its criminal laws and transnational
public policy.”371

k.

Pakistan’s July 2016 Reply to Claimant’s Opposition to the Application
to Dismiss the Claims makes the same argument: “[Pakistan’s] consent
to arbitration under the Treaty and the ICSID Convention does not
extend to investments made in a fraudulent or corrupt manner.”372

l.

And again at the October 2016 hearing on its Application to Dismiss
the Claims, Pakistan reaffirmed that the Treaty contains its consent to
arbitrate: “[I]f the Tribunal finds corruption only in the performance of
the investment, . . . Pakistan’s consent to arbitrate under Article 13 of
the Bilateral Investment Treaty does not extend to investments which
have been operated corruptly.”373

m.

In its 2016 Draft Decision on Jurisdiction and Liability, on the basis of
its review of the Treaty and of the Parties’ submissions, the Tribunal
found that the Treaty contained Pakistan’s consent to arbitrate: “In
Article 13(2)(b) of the Treaty, Pakistan has given its consent to submit
disputes relating to an investment to the jurisdiction of the Centre. As
stated above, the present dispute relates to Claimant’s alleged
investment in Pakistan; thus, it is covered by Respondent’s consent
given in Article 13(2)(b).”374 Pakistan did not object to this conclusion.

371

Pakistan’s Application to Dismiss ¶ 20(a) (emphasis added); see also id. ¶ 161 (“Pakistan’s consent to
arbitration must be interpreted in accordance with international law”); id. ¶ 168 (“By the inclusion of a
legality requirement in the Australia-Pakistan BIT, Pakistan has restricted its consent to arbitration under
the treaty to those investments made in accordance with its laws.”) (emphasis added).

372

Respondent’s Reply to Claimant’s Opposition to the Application to Dismiss the Claims, dated 15 July
2016, ¶ 28 (emphasis added); see also id. ¶ 465 (“on a proper construction of Article 25(1) of the ICSID
Convention and Article 13(3)(a) of the Australia-Pakistan BIT in the light of the Vienna Convention on the
Law of Treaties, Pakistan’s consent to arbitration does not extend to claims tainted by corruption.”)
(emphasis added).

373

Application to Dismiss Tr. (1), at 124 (Pakistan) (emphasis added).

374

Draft Decision on Jurisdiction and Liability ¶ 643.
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n.

In 2017, in the Decision on Jurisdiction and Liability, the Tribunal
confirmed this finding.375 Pakistan again did not object.

o.

Finally, in 2019, the Tribunal incorporated this finding by reference
into the Award.376

175. That Pakistan had consented to arbitrate in the Treaty was the only conclusion
to be drawn from the submissions and record in the case. Given the Parties’ express
agreement on the point, it is unsurprising that the Tribunal’s treatment was brief.377
B.

Pakistan Cannot Now Rely on Its Alleged Lack of Consent in the Treaty
To Seek Annulment.

176. Pakistan’s newfound argument that it did not consent to arbitrate fails at the
threshold, for any of three independently sufficient reasons. First, even if the picture Pakistan
paints in its Memorial were correct, and it had merely remained silent on this issue for the
entirety of the original proceeding, its failure to raise the objection would constitute a waiver.
Second, fundamental principles of annulment prevent ICSID committees from considering a
new jurisdictional objection for the first time at the annulment stage. Finally, and critically,
Pakistan did not remain silent. It did not somehow, remarkably, overlook the central issue of
consent. Instead, it repeatedly and unequivocally affirmed that it had already consented to
arbitrate in the Treaty.
1.

Pakistan Waived Any Objection Based on Alleged Lack of
Consent.

177. After participating in this case for nearly eight years—through four separate
phases, in which the Parties filed more than three thousand pages of submissions, nearly four
thousand exhibits and authorities, and testimony from more than thirty fact witnesses and
thirty experts, and went through thirty-three live hearing days—Pakistan cannot claim, for the
first time, that it never consented to arbitrate.
178. Under ICSID Arbitration Rule 41(1), “[a]ny objection that the dispute . . . is
not within the jurisdiction of the Centre or, for other reasons, is not within the competence of
the Tribunal shall be made as early as possible,” and in any event “no later than the
expiration of the time limit fixed for the filing of the counter-memorial . . . unless the facts on
which the objection is based are unknown to the party at the time.”378 ICSID Arbitration
Rule 26(3) makes clear that this time limit must be strictly observed by the parties, and results
375

Decision on Jurisdiction and Liability ¶ 646.

376

Award ¶ 4.

377

See CAA-67, C. Schreuer, et al., THE ICSID CONVENTION: A COMMENTARY (2009) (“Schreuer,
Article 25”), at 222 (“If there is no disagreement on consent between the parties, it does not make sense for
the . . . tribunal to decide that it lacks competence.”).

378

ICSID Arbitration Rules, Rule 41(1) (emphasis added).
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in waiver absent exceptional circumstances: “Any step taken after expiration of the
applicable time limit shall be disregarded unless the Tribunal, in special circumstances and
after giving the other party an opportunity of stating its views, decides otherwise.”379
179. There were no exceptional circumstances in this case to justify Pakistan’s
failure to raise an alleged absence of consent, and Pakistan does not even attempt to identify
any such excuse. Pakistan’s waiver is especially plain here in light of ICSID’s request that
TCCA elaborate on the issue before it registered the Request for Arbitration.380 Where, as
here, “the party raising the objection knew or should have known” of its jurisdictional
objection at an early stage, the party’s “[f]ailure to state said objection to jurisdiction
promptly will render the objection waived.”381
180. Instead of attempting to excuse its failure timely to raise—or indeed raise at
all—this consent-based jurisdictional objection, Pakistan offers two meritless arguments.
181. First, citing Article 41 of the ICSID Convention and Arbitration Rule 41,
Pakistan asserts that this kind of objection is non-waivable because consent is a mandatory
requirement for jurisdiction.382 Pakistan is wrong.
182. Contrary to Pakistan’s argument,383 nothing in the ICSID provisions requires a
tribunal—much less an annulment committee—to raise and consider un-asserted jurisdictional
379

Id. Rule 26(3) (emphasis added); see also id. Rule 27 (“A party which knows or should have known that a
provision of the Administrative and Financial Regulations, of these Rules, of any other rules or agreement
applicable to the proceeding, or of an order of the Tribunal has not been complied with and which fails to
state promptly its objections thereto, shall be deemed—subject to Article 45 of the Convention—to have
waived its right to object.”) (emphasis added).

380

See supra ¶ 174(a).

381

CA-195, Waguih Elie George Siag and Clorinda Vecchi v. The Arab Republic of Egypt, ICSID Case
No. ARB/05/15, Award of 1 June 2009 (“Siag”), ¶¶ 219, 312, 313 (waiver of objection made six months
after Tribunal’s decision on jurisdiction) (quotation at ¶ 312); see also CAA-73, UAB E Energija
(Lithuania) v. Republic of Latvia, ICSID Case No. ARB/12/33, Decision on Annulment of 8 April 2020
(“UAB”), ¶ 297 (“[A] party that has not raised a preliminary objection to the tribunal’s jurisdiction ‘as
early as possible’ and ‘no later than the expiration of the time limit fixed for the filing of the countermemorial,’ in conformity with Rule 41(1) of the Arbitration Rules, has waived its preliminary
objections.”); RAA-022, Vestey Group Limited v. Bolivarian Republic of Venezuela, ICSID Case
No. ARB/06/4, Award of 15 April 2016 (“Vestey”), ¶¶ 132, 150 (waiver of objection raised for the first
time in opening statement at final hearing on jurisdiction and liability); CA-197, Generation Ukraine, Inc.
v. Ukraine, ICSID Case No. ARB/00/9, Award of 16 September 2003, ¶ 16.1 (waiver of objection made at
final hearing on jurisdiction and liability); CA-265A, Ampal-American Israel Corp. and Others v. Arab
Republic of Egypt, ICSID Case No. ARB/12/11, Decision on Jurisdiction of 1 February 2016, ¶¶ 174, 176–
177 (waiver of objection made in post-hearing brief); CA-127, Autopista Concesionada de Venezuela, C.A.
v. Bolivarian Republic of Venezuela, ICSID Case No. ARB/00/5, Award of 23 September 2003, ¶ 90
(waiver of objection submitted “well after the Decision on Jurisdiction”).

382

Memorial ¶¶ 348–355, 359–360.

383

Id. ¶ 351 (referring to a supposed “mandatory duty” to consider all jurisdictional objections at any time
under Article 41(2) of the ICSID Convention and Arbitration Rule 41(2)).
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objections sua sponte. Instead, as both the plain text of these provisions and their application
make clear: parties are obliged to raise jurisdictional objections as early as possible, and in
any event before filing of the counter-memorial;384 the tribunal has the power to decide on its
own jurisdiction;385 in doing so, the tribunal must consider timely objections raised by a party
to the dispute;386 and the tribunal may consider all other potential objections on its own
initiative and at any stage of the proceedings.387
183. As ICSID tribunals and committees have repeatedly confirmed, the fact that a
tribunal has the power to rule on its own jurisdiction does not somehow require tribunals to
consider untimely or unraised jurisdictional objections, nor does it absolve parties from their
duty to respect procedural time limits.388 Pakistan nevertheless asserts that a tribunal must
discharge a supposed “duty” to examine even unraised jurisdictional questions at any time,389
and contends that this supposed “duty” overrides the possibility of waiver.390 But the cases
that Pakistan claims have “adopted the same reasoning” with respect to a supposed “duty” do
no such thing. Instead, they underscore that the tribunal’s power to decide unraised
objections on its own initiative under Arbitration Rule 41(2) is discretionary, not mandatory—

384

ICSID Arbitration Rules, Rule 41(1) (“Any objection that the dispute . . . is not within the jurisdiction of
the Centre or, for other reasons, is not within the competence of the Tribunal shall be made as early as
possible” and in any event “no later than the expiration of the time limit fixed for the filing of the countermemorial . . . unless the facts on which the objection is based are unknown to the party at the time.”)
(emphasis added).

385

ICSID Convention, Art. 41(1) (“The Tribunal shall be the judge of its own competence”).

386

Id. Art. 41(2) (“Any objection by a party to the dispute that that dispute is not within the jurisdiction of the
Centre . . . shall be considered by the Tribunal[.]”) (emphasis added).

387

ICSID Arbitration Rules, Rule 41(2) (“The Tribunal may on its own initiative consider, at any stage of the
proceeding, whether the dispute or any ancillary claim before it is within the jurisdiction of the Centre and
within its own competence.”) (emphasis added).

388

See, e.g., CAA-195, Siag ¶ 288 (tribunal does not accept the State’s position that “a party could never
waive an objection to jurisdiction no matter how dilatory had been that party’s conduct”); RAA-022,
Vestey ¶ 149 (“The Tribunal’s discretionary power to review its jurisdiction ex officio does not absolve the
parties from compliance with ICSID Arbitration Rule 41(1).”); CAA-73, UAB ¶ 298 (“[T]here is nothing
objectionable in the fact that the Tribunal limited its analysis on jurisdiction to the Parties’ pleaded
positions. This is not a situation where the Tribunal failed to examine its jurisdiction ratione voluntatis; it
did so, but on the basis of the arguments advanced before it by the Parties and in the light of the Parties’
procedural conduct.”); see also id. ¶ 294 (“[T]he Tribunal did examine whether it had jurisdiction, and
complied with the kompetenz-kompetenz principle, as embodied in Article 41 of the ICSID Convention.
The Tribunal reached the conclusion that the requirement of consent . . . was met on the basis of the
Parties’ arguments and the cases they pleaded before it.”).

389

Memorial ¶ 352 (“[T]he tribunal must discharge this duty, irrespective of whether and when submissions
are made.”) (emphasis added).

390

See, e.g., id. ¶ 354 (“In short, the tribunal’s duty is not subject to any conduct by the parties.”).
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“may,” not “shall”—and thus does not relieve parties from the consequences of waiver if
jurisdictional objections are untimely raised or not raised at all.391
184. Moreover, of all the jurisdictional requirements, consent is the prime candidate
for waiver. Some “objective” jurisdictional requirements, such as the existence of an
investment or the Parties’ nationalities, are not within the power of the Parties to adjust by
agreement.392 Pakistan’s reliance on Eureko v. Slovak Republic is thus inapposite:393 because
Eureko dealt with “the status of the BIT” in light of EU law—which is out of the hands of the
parties to the dispute—the tribunal expressly considered it “not . . . necessary to rest any part
of its decision upon the ostensible attitude of either Party.”394 By contrast, and by definition,

391

See id. ¶ 352 (citing RLA-51, Malicorp Ltd. v. Arab Republic of Egypt, ICSID Case No. ARB/08/18,
Award of 7 February 2011, ¶ 98 (“It is not disputed that an arbitral tribunal seised of an objection to
jurisdiction not only has the right but the obligation to rule on its own jurisdiction[.]”) (emphasis added);
CA-017, Ioan Micula and others v. Romania, ICSID Case No. ARB/05/20, Decision on Jurisdiction and
Admissibility of 24 September 2008, ¶ 65 (“[A] tribunal can rule on and decline its jurisdiction even where
no objection to jurisdiction is raised if there are sufficient grounds to do so on the basis of the record.”)
(emphasis added); CA-384, Pac Rim Cayman LLC v. Republic of El Salvador, ICSID Case
No. ARB/09/12, Award of 14 October 2016, ¶¶ 5.50, 5.66–5.70 (dealing with untimely jurisdictional
objection raised by a party, and not by the tribunal sua sponte, and reasoning that “the Tribunal has the
power”—i.e., not a “duty” as Pakistan submits—“to examine, upon its own initiative at any time, any
jurisdictional question it considers pertinent, even if . . . not raised by any party at all.”) (quotation at
¶ 5.50) (emphasis added)). See also Memorial ¶ 359 (quoting RLA-328, Zhinvali Development Ltd. v.
Republic of Georgia, ICSID Case No. ARB/00/1, Award of 24 January 2003 (“Zhinvali”), ¶¶ 323–324 for
the proposition that “at the very core of the Tribunal’s duty is the intention to avoid awards which exceed
the tribunal’s powers if the parties fail to make jurisdictional objections”) (emphasis added; internal
quotation marks omitted); but see RLA-328, Zhinvali ¶ 324 (explicitly referring, in the very passage
Pakistan quotes, to ICSID Arbitration Rule 41(2) as granting a “discretion”—not a “duty”—to consider a
belated—and not unraised—jurisdictional objections); id. ¶¶ 324–325 (exercising discretion to entertain
objection made after the filing of the counter-memorial in light of “the particular facts of this case,”
including (i) an “oblique reference” to the objection in the counter-memorial, (ii) Georgia’s status as “a
newly independent State . . . where the notion of private investment was alien”; and (iii) the case being
Georgia’s “first exposure to ICSID arbitration”).

392

See, e.g., CAA-68, C. Schreuer, et al., THE ICSID CONVENTION: A COMMENTARY (2009) (“Schreuer,
Article 41”), at 529 (“[N]ot all of the Convention’s jurisdictional requirements are subject to the parties’
disposition. The Convention also contains objective requirements. Thus, the existence of a legal dispute
arising directly out of an investment is an objective fact which must be ascertained independently of the
parties’ consent. Similarly, the Convention’s nationality requirements cannot be replaced by the parties’
agreement.”) (internal citations omitted).

393

See Memorial ¶ 353 (“‘[J]urisdiction cannot be created, continued or extended by arguments based on the
possible operation of doctrines of acquiescence, waiver or estoppel[.]’”) (quoting RAA-101, Achmea B.V.
(formerly known as “Eureko B.V.”) v. Slovak Republic, UNCITRAL, PCA Case No. 2008-13, Award on
Jurisdiction, Arbitrability and Suspension of 26 October 2010 (“Eureko”), ¶ 219).

394

RAA-101, Eureko ¶ 219; see also id. ¶ 227 (noting respondent’s “submission” that “EU law has . . .
displaced or rendered inapplicable the provisions of the BIT”).
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consent is always in the hands of the Parties and, as such, subject to waiver, estoppel, and
other similar doctrines.395
185. None of the authorities Pakistan cites is to the contrary. Pakistan’s reliance on
Prof. Schreuer is particularly inapt,396 as he expressly contradicts Pakistan’s position:
Some jurisdictional requirements are at the parties’ disposal and
hence subject to waiver while others are not. The existence of a
legal dispute arising directly out of an investment is not subject
to waiver by the parties. Similarly, the Convention’s nationality
requirements are not at the parties’ disposal and are hence not
subject to waiver.
By contrast, consent to jurisdiction is subject to the parties’
disposition. Limitations and conditions attached to consent may
be waived. The waiver may be expressed explicitly or
implicitly through a failure to object.397
186. Second, Pakistan contends that in any event, it “has not provided any clear
indication that it wished to waive its right to object to the Tribunal jurisdiction.”398 That is
not a serious contention. Contrary to Pakistan’s suggestion,399 waiver of a consent objection
can be implicit through conduct or inaction,400 and here Pakistan clearly waived its consent
395

CAA-73, UAB ¶ 295 (quoting CAA-68, Schreuer, Article 41, at 530) (“[T]he tribunal may rely on a party’s
failure to invoke the non-existence of its consent as an indication of its consent.”).

396

See Memorial ¶ 352 (relying on CAA-68, Schreuer, Article 41, at 528 for the proposition that “the tribunal
may examine jurisdictional questions at any time and may be expected to do so,” when in the very same
page Prof. Schreuer states that “[n]ormally, tribunals restrict themselves to the objections raised by the
parties without going into other jurisdictional questions.”).

397

CA-263A, C. Schreuer, Belated Jurisdictional Objections in ICSID Arbitration, TRANSNATIONAL DISPUTE
MGMT. 1, 22 (2010); see also CAA-68, Schreuer, Article 41, at 529–530 (“Failure to raise jurisdictional
objections may be interpreted as implicit consent to jurisdiction. . . . But it must be remembered that not
all of the Convention’s jurisdictional requirements are subject to the parties’ disposition. The Convention
also contains objective requirements . . . . Therefore, the tribunal may rely on a party’s failure to invoke the
non-existence of its consent as an indication of its consent. But it cannot rely on the parties’ understanding
when it comes to the Convention’s objective requirements.”).

398

Memorial ¶¶ 356–358 (quotation at ¶ 357).

399

See id. ¶ 354 (relying on RLA-26, Daimler Financial Services AG v. Argentine Republic, ICSID Case
No. ARB/05/1, Award of 22 August 2012, ¶ 175, for the proposition that it is “not permissible . . . to
presume a state’s consent by reason of the state’s failure to proactively disavow the tribunal’s jurisdiction,”
when the very paragraph quoted provides that (i) consent may be established through either an “express
declaration” or “on the basis of acts ‘conclusively establishing’ such consent”; and (ii) dispute resolution
clauses need not be read in a “strict” or “restrictive” manner in order to establish state consent).

400

See CAA-68, Schreuer, Article 41, at 529 (“Failure to raise jurisdictional objections may be interpreted as
implicit consent to jurisdiction. Once the request for arbitration has cleared the hurdle of the SecretaryGeneral’s screening power under Art. 36(3), the parties may indicate their consent to jurisdiction by not
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objection not only by repeatedly failing to raise it over the nearly eight years of the original
proceedings—but also by in fact averring that the Treaty indeed contained its consent to
arbitrate.401
187. The fatal flaws in Pakistan’s arguments are confirmed by the recently rendered
decision in UAB v. Latvia, which rejected in unequivocal terms Latvia’s attempt at the same
maneuver Pakistan tries here.402 In that decision, the ad hoc committee upheld the award of a
distinguished tribunal (consisting of Mr. Wordsworth, Pakistan’s counsel in these annulment
proceedings; Prof. Reinisch, Pakistan’s erstwhile legal expert; and Dr. Paolo Patocchi). In the
original proceeding in that case, that tribunal had found in brief terms that the LatviaLithuania Treaty contained Latvia’s consent to arbitrate and thus upheld its jurisdiction,
without raising the “intra-EU BIT” consent objection on its own.
188. Just like Pakistan here, Latvia raised the question of its consent for the first
time on annulment, arguing that the award ought to be annulled for manifest excess of power
and failure to state reasons, because the tribunal had not considered the consent objection
proprio motu. The committee decisively rejected the annulment request, holding that Latvia
had waived its consent objection by failing to raise it in or before its counter-memorial.403
2.

Pakistan Cannot Raise a New Jurisdictional Objection on
Annulment.

189. Because Pakistan failed to raise its jurisdictional objection during the original
proceeding, it cannot now assert it for the first time on annulment. Pakistan’s contention that
a respondent can raise any jurisdictional objection on annulment, even one previously not
asserted,404 turns the architecture of the ICSID Convention on its head. Annulment is a
narrow exception to the principle of the finality of awards, not a vehicle for litigation of
preliminary objections a respondent wished it had made in the original proceeding.405
Accordingly, while a tribunal may consider all jurisdictional objections on its own initiative
and at any stage of the original proceeding, the Committee does not have that discretion.
raising jurisdictional questions. Therefore, forum prorogatum is a definite possibility in ICISD
proceedings[.]”); CAA-73, UAB ¶ 294 (“Failure to raise a specific objection as to the applicability of
Article 7(2) [of the BIT], coupled with Latvia’s conduct during the Arbitration, must have been interpreted
by the Tribunal as an explicit consent to jurisdiction.”); see also supra n.388.
401

See supra ¶ 174.

402

See generally CAA-73, UAB ¶¶ 278–303.

403

Id. ¶ 297 (“a party that has not raised a preliminary objection to the tribunal’s jurisdiction ‘as early as
possible’ and ‘no later than the expiration of the time limit fixed for the filing of the countermemorial[]’ . . . has waived its preliminary objections,” which “cannot be reintroduced in annulment
proceedings”).

404

See, e.g., Memorial ¶ 355 (“No matter the conduct of the parties and in spite of any failure to ‘proactively
disavow the tribunal’s jurisdiction,’ the tribunal must investigate its own jurisdiction and decide for itself
that consent has been validly given.”).

405

See supra § III.A.
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190. Hence, it is well established that “if an applicant could have raised an objection
in the original Arbitration but failed to do so, it is precluded from invoking that objection as a
ground for annulment.”406 Again, the UAB committee’s decision is instructive. In rejecting
Latvia’s attempt to raise a new consent objection on annulment, the UAB committee reasoned
that “annulment committees are not courts of appeal and annulment proceedings cannot be
used to formulate new arguments which should have been introduced during the original
arbitration.”407 As Prof. Schreuer further explains:
[I]t would appear unacceptable to let a party that has knowingly
failed to challenge a serious irregularity before the tribunal later
attack the award in annulment proceedings. A party who, with
notice of the defect in question, . . . has failed to object to the
tribunal’s jurisdiction under Art. 41 . . . should not be allowed
to request annulment on the ground of improper constitution of
the tribunal, manifest excess of powers, or serious departure
from a fundamental rule of procedure. To hold otherwise would
mean that a party that is aware of a serious defect that may
constitute a ground for annulment might be tempted to refrain
from raising that defect before the tribunal in order to later
attack an unfavourable award in annulment proceedings[.]408
191. To escape this conclusion, Pakistan seeks to rely on Article 52(4) of the
Convention, which provides that certain provisions of the Convention, including Article 41 on
the tribunal’s power to decide on its own jurisdiction, “shall apply mutatis mutandis to
proceedings before the Committee.”409 Pakistan asserts that this provision “extends the
Tribunal’s duty and powers [with respect to jurisdiction] to the ad hoc committee,” and that

406

CAA-73, UAB ¶ 95; see also CAA-41, Antoine Abou Lahoud and Leila Bounafeh-Abou Lahoud v.
Democratic Republic of the Congo, ICSID Case No. ARB/10/4, Decision on the Request for Annulment of
the Democratic Republic of the Congo of 29 March 2016 (“Lahoud”), ¶ 112 (“An ad hoc committee
cannot. . . adjudicate new arguments which were not raised during the initial arbitral proceedings[.]”) (our
translation of original French text providing: “Un comité ad hoc ne peut donc . . . se prononcer sur des
arguments nouveaux qui n’ont pas été soulevés lors de l’instance arbitrale initiale[.]”); CAA-70, Schreuer,
Article 52, at 921 (“[F]ailure to object to a defect that has arisen in the course of the arbitration proceedings
deprives a party from using this defect as a ground for annulment.”).

407

CAA-73, UAB ¶ 301; see id. ¶ 296 (“The fact that the matter of lack of consent as an objection to the
Tribunal’s jurisdiction is being advanced for the first time in these annulment proceedings cannot be
ignored.”)

408

CAA-70, Schreuer, Article 52, at 921 (emphasis added) (internal citations omitted); see also id. at
949(“Therefore, it is not an option for a party first to await the outcome of the proceedings on the merits
without making an objection to jurisdiction and then, if the award turns out to be unfavourable, to request
annulment . . . because the tribunal has acted outside its competence.”) (emphasis added).

409

See Memorial ¶¶ 364–365.
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therefore the Committee “is authorised to determine whether the Tribunal had jurisdiction and
whether consent had been provided.”410
192. That is obviously not what Article 52(4) means. Instead, it is well established
that the application of Article 41 mutatis mutandis simply “means that the ad hoc committee
shall be the judge of its [own] power to hear the request for annulment.”411
193. Annulment committees have thus repeatedly rejected annulment grounds based
on arguments or alleged defects that the applicant chose not to raise before the tribunal.412
The Committee should do the same here.
3.

Pakistan Is Estopped From Denying Its Consent.

194. For the reasons noted above, even if the Committee credited the account in the
Memorial, Pakistan’s arguments would still fail. But in this case, Pakistan’s own words—
which it failed to disclose to the Committee—are fatal to its request. Because Pakistan
repeatedly and unequivocally reaffirmed its consent to arbitrate throughout the underlying
proceedings, it is now estopped from seeking annulment on the ground of a purported lack of
consent.

410

Id.¶ 364.

411

CAA-70, Schreuer, Article 52, at 1058 (emphasis added).

412

See, e.g., CAA-41, Lahoud ¶ 150 (“The question of the ratione personae jurisdiction of the Tribunal was
examined and decided by the Tribunal in the course of the arbitral proceeding. . . . To proceed, in the
framework of this annulment proceeding, to reexamine this question in light of a new argument, is not part
of the function of the Committee, which therefore can only reject this annulment ground.”) (our translation
of original French text, which provides: “La question de la compétence ratione personae du Tribunal a été
examinée et tranchée par le Tribunal au cours de l’instance arbitrale. . . . Procéder, dans le cadre de cette
procédure en annulation, au réexamen de cette question à la lumière d’un nouvel argument, n’entre pas
dans la mission du Comité, qui ne peut donc que rejeter ce moyen d’annulation.”); CAA-73, UAB ¶ 281
(“The Committee considers that these [jurisdictional] questions, which have been raised for the first time in
these annulment proceedings and were not before the Tribunal, do not need to be addressed and decided by
this Committee as they are irrelevant for purposes of annulment of the Award.”); RAA-063, Wena ¶ 97
(“[T]his Committee does not have to entertain arguments and submissions a party has not developed before
the Tribunal.”); RAA-099, Compagnie d’Exploitation du Chemin de Fer Transgabonais v. Gabonese
Republic, ICSID Case No. ARB/04/5, Decision on Annulment of 11 May 2010, ¶ 120 (“The deadlines
which are incorporated in the Convention and the Rules exist for good reason . . ., and no new fact has been
alleged by Gabon to justify the fact that it has not invoked this alleged grievance concerning the
composition of the Tribunal at a stage before the [annulment] procedure . . . . The Committee therefore
declares this grievance to be inadmissible.”) (our translation of original French text, which provides: “Les
délais qui ont été incorporés dans la Convention et le Règlement existent pour de bonnes raisons, ils
garantissent le maintien de l’ordre au sein du système d’arbitrage CIRDI, et aucun fait nouveau n’a été
allégué par le Gabon pour justifier le fait qu’il n’a pas invoqué ce prétendu grief relatif à la composition du
Tribunal à un stade antérieur de la procédure, et notamment devant le Tribunal lui-même, alors même qu’il
lui était connu. Le Comité déclare donc ce grief irrecevable.”); CAA-32, von Pezold ¶¶ 262–263
(dismissing challenge to arbitrator as ground for annulment “in view of [respondent’s] failure to propose
disqualification promptly, as soon as it became aware of the alleged basis of disqualification”).

65

Case 1:19-cv-02424-TNM Document 36-16 Filed 12/21/20 Page 75 of 212

195. It is well established that “[u]nderlying most formulations of the doctrine of
estoppel in international law is the requirement that a State ought to be consistent in its
attitude to a given factual or legal situation.”413 Estoppel therefore bars states from
contesting . . . a situation contrary to a clear and unequivocal
representation previously made by it to another [party], either
expressly or impliedly, on which representation the other [party]
was, in the circumstances, entitled to rely and in fact did rely,
and as a result the other [party] has been prejudiced or the State
making it has secured some benefit or advantage for itself.414
196. In this case, Pakistan repeatedly made clear and unequivocal statements that
the Treaty already contained its consent to arbitrate investment disputes with Australian
investors throughout the arbitration.415 Both TCCA and the Tribunal were entitled to rely—
and did in fact rely—on Pakistan’s statements to conclude that there was no dispute that this
Treaty contained a standing offer of arbitration. Finally, these unequivocal assertions of
consent benefitted Pakistan, as they led the Tribunal to conclude that it had jurisdiction to
hear Pakistan’s Treaty-based counterclaim.416 Under such circumstances, estoppel applies to

413

CAA-61, I. C. MacGibbon, Estoppel in International Law, 7 INT’L & COMPL. L. Q. 468, 468 (1958)
(“MacGibbon”); see CAA-42, Bankswitch Ghana Ltd. v. Republic of Ghana Acting as the Government of
Ghana, PCA Case No. 2011-10, Award Save as to Costs of 11 April 2014, ¶ 11.75 (quoting CAA-61,
MacGibbon, at 468) (“[I]nternational law . . . applies estoppel as a powerful and flexible instrument to
oblige a State ‘to be consistent in its attitude to a given factual or legal situation.’”); id. ¶ 11.76 (“Unilateral
acts of state conduct can be subject to the doctrines of recognition, acquiescence and estoppel—all of which
are considered part of the corpus of principles of international law and reflect the will of the State, which
arises out of its unilateral conduct and which implies consent to or agreement with a specific factual or
juridical situation.”). See also CAA-50, Chevron Corp. and Texaco Petroleum Co. v. Republic of Ecuador
(II), PCA Case No. 2009-23, Second Partial Award on Track II of 30 August 2018, ¶ 7.91 (quoting
CAA-61, MacGibbon, at 512, for the same proposition); CAA-54, J.Crawford, BROWNLIE’S PRINCIPLES OF
PUBLIC INTERNATIONAL LAW (8th ed. 2012), at 420 (“A considerable weight of authority supports the view
that estoppel is a general principle of international law, resting on principles of good faith and
consistency.”).

414

CAA-49, Chevron Corp. and Texaco Petroleum Co. v. Republic of Ecuador (I), PCA Case No. 200702/AA277, Partial Award on the Merits of 30 March 2010, ¶ 350 (favorably citing Case concerning the
Temple of Preah Vihear (Cambodia v. Thailand), Merits, Judgment of 15 June 1962, I.C.J. Reports 1962, at
143–144 (dissenting opinion of Judge Spender) as “the test for estoppel in international law”); see id. ¶ 351
(“The Tribunal agrees with this formulation of the elements necessary for the application of estoppel,
which have been reiterated in the subsequent jurisprudence of the ICJ.”).

415

See supra ¶ 174.

416

Decision on Jurisdiction & Liability, ¶ 1424 (“As to Respondent’s counterclaim based on Claimant’s
alleged violation of Article 1(1)(a) of the Treaty, the Tribunal finds that this claim is within the scope of
consent as provided for in Article 13 of the Treaty. While Article 13 (directly) defines only the scope of
Respondent’s consent, which is contained in this very provision, the Tribunal is of the view that it also
(indirectly) relevant to the scope of Claimant’s consent as provided in its Request for Arbitration.”); id.
¶ 1433 (concluding that it has jurisdiction over Pakistan’s counterclaim for alleged breach of the Treaty).
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bar Pakistan from denying that it had in fact consented to arbitrate, and that such consent is
contained within the Treaty itself.417
197. Nor can Pakistan purport to withdraw that consent now: the ICSID
Convention expressly provides that “[w]hen the parties have given their consent, no party
may withdraw its consent unilaterally.”418 In this case, the Parties expressly and repeatedly
agreed that Pakistan had given its consent to arbitrate, and as the Enron committee explained,
“it could not amount to an annullable error for the Tribunal to give an applicable legal rule an
interpretation on which both parties were agreed.”419 Pakistan’s repeated affirmative
confirmations that it consented to arbitrate this dispute are sufficient, by themselves, to
warrant dismissal of this asserted ground for annulment on grounds of estoppel.
C.

In Any Event, There Was No Failure To State Reasons
or Manifest Excess of Powers.

198. Even if waiver, the limited scope of annulment review, and estoppel were not
independently sufficient grounds to dismiss Pakistan’s belated argument—and each is—this
argument for annulment would still fail. In concluding that Pakistan had consented to
arbitrate, the Tribunal neither failed to state reasons nor manifestly exceeded its powers.
1.

There Can Be No Failure To State Reasons or Manifest Excess of
Powers as to an Argument Never Previously Asserted.

199. Pakistan has no basis to contend that the Tribunal failed to state reasons and
manifestly exceeded its powers when it concluded that Pakistan had consented to arbitrate.420
As overwhelming authority underscores, there can be no failure to state reasons or manifest
excess of power as to an argument that the Tribunal was not even asked to consider.421 As the
417

See CAA-67, Schreuer, Article 25, at 222–223 (“Even if one takes the strict attitude that consent must have
been fully perfected before the institution of proceedings, it is impossible to deny that a party must be
estopped from arguing lack of consent after not raising it as a jurisdictional objection at an early stage in
the proceedings and after pleading on the merits. This conclusion is supported by Rule 41(1) of the
Arbitration Rules[.]”) (emphasis added); see also CAA-73, UAB ¶ 291 (when Latvia did not “raise the
preliminary objection . . . [and] also participated actively in the Arbitration thus de facto accepting the
existence of a valid arbitration agreement . . . , the fact that the Tribunal did not discuss proprio motu [the
preliminary objection] is not surprising”); id. ¶ 294 (“in addition to the absence of a specific objection to
jurisdiction based on lack of consent under Article 7(2) of the BIT, the Tribunal’s conclusions must have
also been informed by Latvia’s procedural conduct de facto accepting the validity of Article 7 of the BIT
throughout the Arbitration.”).

418

ICSID Convention, Art. 25(1).

419

CAA-55, Enron Credits Recovery Corp. & Ponderosa Assets, L.P. v. Argentine Republic, ICSID Case
No. ARB/01/3, Decision on the Application for Annulment of the Argentine Republic of 30 July 2010,
¶ 356.

420

See Memorial ¶¶ 363–372.

421

See CAA-41, Lahoud ¶ 149 (“The argument having been newly raised in the present annulment procedure,
the Tribunal could not have, by definition, committed a manifest excess of powers in the course of the
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Vivendi II committee “firmly confirm[ed],” failure to address an un-asserted issue cannot
“amount to a manifest excess of powers under Article 52(1)(b) or to a failure to state reasons
under Article 52(1)(e),” because “it is not for a tribunal to establish the issues to be
decided.”422 Pakistan’s reliance on Mitchell is especially misplaced,423 as that committee
expressly refuted Pakistan’s position: “it is certain that there can be no serious discussion of
‘failure to state reasons’ in the case of a provision [of the investment treaty] not adduced
before the Arbitral Tribunal.”424
200. This general principle applies in particular to jurisdictional questions. As
Prof. Schreuer explains, “[t]he obligation set out in Art. 48(3) that the award deal with every
question and state reasons only applies to questions submitted to the tribunal. It would make
no sense to go through a ritualistic examination of all possible jurisdictional issues even if
they do not give rise to any questions.”425 It may be “sensible and desirable for a tribunal to

examination of a question which was not introduced.”) (emphasis added) (our translation of original French
text, providing: “L’argument ayant été nouvellement soulevé dans la présente procédure d’annulation, le
Tribunal n’a pas pu, par définition, commettre un excès de pouvoir manifeste dans le cadre de l’examen
d’une question qui n’a pas été introduite.”); CAA-73, UAB ¶ 296 (“An argument that was not before the
original tribunal cannot form the basis of a manifest excess of power in annulment proceedings.”); id. ¶ 302
(“if no reasons were provided regarding the arguments made by [the State] in these annulment proceedings,
it is because they had not been submitted to the Tribunal for its consideration.”); CAA-35, Mobil ¶ 195 (“It
is generally accepted that there cannot be a failure to state reasons pursuant to Article 52(1)(e) of the ICSID
Convention if the question subject to analysis was not raised before the tribunal.”) (our translation of
original Spanish text, which provides: “Es generalmente aceptado que no puede haber falta de expresión de
motivos conforme al Artículo 52(1)(e) del CIADI si la cuestión objeto de análisis no fue planteada ante el
tribunal.”); RAA-103, Pey Casado ¶ 168 (“The Committee finds that the Tribunal did not expressly deal
with the question of the existing investment as it was not raised in these terms by the parties in the arbitral
proceeding. Therefore, the Tribunal cannot be considered as having failed to provide reasons.”); CAA-57,
Gambrinus ¶ 199 (“the Tribunal cannot be faulted in not addressing [a given issue] when it was not raised
specifically as an issue or argued in extenso[] by the Applicant before the Tribunal.”); CAA-70, Schreuer,
Article 52, at 1001 (“There cannot be a failure to state reasons by virtue of not referring to a matter that was
not raised before the tribunal.”); see also CAA-69, C. Schreuer, et al., THE ICSID CONVENTION: A
COMMENTARY (2009) (“Schreuer, Article 48”), at 817 (“The duty to state reasons relates to the arguments
and evidence on the record. . . . Awards cannot be challenged for failing to comply with Art. 48(3) in
respect of allegations or arguments that were not presented during the proceeding before the tribunal.”).
422

RAA-119, Suez I ¶ 291.

423

See Memorial ¶ 369 (“In particular, the Mitchell v Congo tribunal has annulled an award on the ground of
failure to state reasons where the tribunal wrongly accepted jurisdiction.”).

424

RAA-092, Patrick Mitchell v. The Democratic Republic of Congo, ICSID Case No. ARB/99/7, Decision on
the Application for Annulment of the Award of 1 November 2006, ¶ 58 (emphasis added); see also id. ¶ 67
(annulling the award on jurisdictional grounds related to existence of an investment within the meaning of
the ICSID Convention, and not consent).

425

CAA-68, Schreuer, Article 41, at 530 (“The obligation set out in Art. 48(3) that the award deal with every
question and state reasons only applies to questions submitted to the tribunal. It would make no sense to go
through a ritualistic examination of all possible jurisdictional issues even if they do not give rise to any
questions.”) (emphasis added).
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briefly discuss all jurisdictional questions that are relevant to the case, even if the parties have
not raised them,”426 but that is precisely what the Tribunal did here.
201. At paragraph 569 of the Decision on Jurisdiction and Liability, the Tribunal
identified “four requirements for the Tribunal to have jurisdiction.”427 The Tribunal then
carefully considered each of the four requirements.428 For three of them—including the
existence of consent—there was no dispute and the Tribunal was accordingly brief.429 The
Parties disagreed on the last requirement—whether the dispute arose directly out of a
qualifying investment—so the Tribunal’s assessment of the competing arguments and
discussion of its reasoning was accordingly more detailed.430
202. On the specific issue of consent to arbitrate, the Tribunal reasoned that
Article 13(2)(b) of the Treaty contained Pakistan’s consent to ICSID arbitration of disputes
relating to an investment, that the dispute here related to TCCA’s claimed investment in
Pakistan, and that the dispute therefore fell within the scope of Pakistan’s standing offer to
arbitrate.431 There was no failure to state reasons: the Tribunal’s analysis is clear and can be
followed, and its brevity is both expected—given the Parties’ express agreement on this
issue—and unobjectionable.432

426

Id.

427

Decision on Jurisdiction & Liability ¶ 569.

428

See id. ¶¶ 570–648.

429

See id. ¶ 570 (existence of a legal dispute); id. ¶¶ 644–645 (dispute between a Contracting State and a
National of Another Contracting State); id. ¶¶ 646–647 (existence of written consent of both Parties).

430

See id.¶¶ 571–643.

431

Id. ¶ 646.

432

See CAA-73, UAB ¶ 302; id. ¶ 298 (“[T]here is nothing objectionable in the fact that the Tribunal limited
its analysis on jurisdiction to the Parties’ pleaded positions. This is not a situation where the Tribunal
failed to examine its jurisdiction ratione voluntatis; it did so, but on the basis of the arguments advanced
before it by the Parties and in the light of the Parties’ procedural conduct.”); see also RAA-063, Wena ¶ 97
(“[T]he Tribunal need not be more explicit than the Parties were in their respective positions taken on this
particular matter.”); CAA-67, Schreuer, Article 25, at 222 (“If there is no disagreement on consent between
the parties, it does not make sense for the . . . tribunal to decide that it lacks competence.”); RAA-121,
Standard Chartered ¶¶ 612–621 (rejecting the argument that the tribunal failed to state reasons when it
found that the requirements under Article 25(1) of the Convention were met in one paragraph, as it “did not
leave this particular point lacking any expressed rationale”; the brevity was understandable as “since the
Tribunal considered the investment requirement not to be a contested point, it did not consider it necessary
to write lengthy reasons on this point”) (quotations at ¶ 619, emphasis in original).
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2.

There Was No Manifest Excess of Powers in Concluding that
Pakistan Consented to Arbitrate.

203. Pakistan’s contention that the Tribunal manifestly exceeded its powers433 fails
for another, separate reason: there was no “manifest” error.
204. A “manifest” error must be obvious, clear, or self-evident, and discernible
without the need for an elaborate analysis of the award.434 As Pakistan concedes,
jurisdictional objections are no exception: they must equally meet the high threshold for a
“manifest” excess of power to suffice as grounds for annulment.435
205. Here, Pakistan’s own assertions and lack of objection throughout the
arbitration proceedings amply confirm that the Tribunal’s finding on Pakistan’s consent was
at the very least a reasonable interpretation, far from the kind of immediately obvious error
that is “manifest.” For the Committee to reach the opposite conclusion, the Committee would
have to determine that it was “obviously” or “self-evidently” unreasonable for the Tribunal to
have relied on the repeated and express representations of Pakistan that this Treaty provision
did contain its standing offer to arbitrate, even though it challenged the Tribunal’s jurisdiction
over this specific dispute on other grounds.
206. Even if Pakistan had not repeatedly stated that the Treaty contained its consent,
an analysis of the Treaty under the general rules of interpretation set out in the Vienna
Convention on the Law of Treaties (“VCLT”) confirms the Tribunal’s conclusion. Pakistan’s
own embryonic VCLT analysis—limited to the “ordinary meaning” of Article 13 of the
Treaty—is both incomplete and misleading.436 To be clear, it is not the task of this
Committee to decide on the correct reading of the Treaty. Rather, the only question under the

433

See Memorial ¶¶ 363–367.

434

See supra ¶¶ 147–150.

435

See Memorial ¶ 366 (“‘[I]t is only where the tribunal has manifestly acted without jurisdiction that an ad
hoc committee can intervene under Article 52(1)(b).’”) (quoting CAA-31 [RAA-097], Azurix ¶ 68,
emphasis added); see also CAA-31, Azurix, ¶ 66 (“Article 52(1)(b) is general and makes no exception for
issues of jurisdiction. Thus, an award will only be annulled under that provision on grounds that the
tribunal lacked jurisdiction or exceeded jurisdiction if the lack or excess of jurisdiction was manifest.”);
RAA-031, Lucchetti ¶ 101 (“[T]he wording of Article 52(1)(b) is general and makes no exception for
issues of jurisdiction. Moreover, a request for annulment is not an appeal, which means that there should
not be a full review of the tribunal’s award. One general purpose of Article 52, including its sub-paragraph
(1)(b), must be that an annulment should not occur easily. From this perspective, the Committee considers
that the word ‘manifest’ should be given considerable weight also when matters of jurisdiction are
concerned.”); CAA-72, SGS ¶ 114 (“This Annulment Committee considers that there is no difference in the
standard of review applicable to a claim of manifest excess of powers on the basis of jurisdiction or on the
merits. . . . This Committee agrees with others that have stated that nothing in the ICSID Convention
indicates that a different standard shall be applied to issues of jurisdiction, and therefore an award can only
be annulled if the lack or excess of jurisdiction was manifest.”).

436

See Memorial ¶ 342.
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“manifest excess of powers” standard is whether it is immediately obvious that the Treaty
does not contain Pakistan’s consent to ICSID arbitration. The answer is clearly “no.”
(a)
207.

The Tribunal Did Not Manifestly Exceed Its Powers in
Interpreting Article 13 of the Treaty.

In full, Article 13 of the Treaty provides:
1.

In the event of a dispute between a Party and an investor of
the other Party relating to an investment, the parties to the
dispute shall initially seek to resolve the dispute by
consultations and negotiations.

2.

If the dispute in question cannot be resolved through
consultations and negotiations, either party to the dispute
may:
(a) in accordance with the law of the Party which admitted
the investment, initiate proceedings before that Party’s
competent judicial or administrative bodies;
(b) if both Parties are at that time party to the 1965
Convention on the Settlement of Investment Disputes
between States and Nationals of other States (“the
Convention”), refer the dispute to the International
Centre for Settlement of Investment Disputes (“the
Centre”) for conciliation or arbitration pursuant to
Articles 28 or 36 of the Convention;
(c) if both Parties are not at that time party to the
Convention, refer the dispute to an Arbitral Tribunal
constituted in accordance with Annex B of this
Agreement, or by agreement, to any other arbitral
authority.

3.

Where a dispute is referred to the Centre pursuant to
paragraph 2(b) of this Article:
(a) where that action is taken by an investor of one Party,
the other Party shall consent in writing to the
submission of the dispute to the Centre within thirty
days of receiving such a request from the investor;
(b) if the parties to the dispute cannot agree whether
conciliation or arbitration is the more appropriate
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procedure, the investor affected shall have the right to
choose;
(c) a company which is constituted or incorporated under
the law in force in the territory of one Party and in
which before the dispute arises the majority of the
shares are owned by investors of the other Party shall,
in accordance with Article 25(2)(b) of the Convention,
be treated for the purposes of the Convention as a
company of the other Party.
4.

Once an action referred to in paragraph 2 of this Article has
been taken, neither Party shall pursue the dispute through
diplomatic channels unless:
(a) the relevant judicial or administrative body, the
Secretary-General of the Centre, the arbitral authority
or tribunal or the conciliation commission, as the case
may be, has decided that it has no jurisdiction in
relation to the dispute in question; or
(b) the other Party has failed to abide by or comply with
any judgment, award, order or other determination
made by the body in question.

5.

In any proceeding involving a dispute relating to an
investment, a Party shall not assert, as a defence, counterclaim, right of set-off or otherwise, that the investor
concerned has received or will receive, pursuant to an
insurance or guarantee contract, indemnification or other
compensation for all or part of any alleged loss.437

208. When interpreted in good faith, the ordinary meaning of the Treaty terms, read
in context and in light of the Treaty’s object and purpose,438 supports the Tribunal’s finding
that the Treaty contained Pakistan’s consent to arbitrate.
209. Article 13(2)(b) contains Pakistan’s clear and unequivocal written consent to
ICSID arbitration: “If the dispute . . . cannot be resolved through consultations and
negotiations, either party to the dispute may . . . refer the dispute to [ICSID] for conciliation
or arbitration,”439 so long as both Contracting States are parties to the ICSID Convention at
437

Ex. CE-04, Treaty, Art. 13 (emphasis added).

438

See CA-141, VCLT, Art. 31(1).

439

Ex. CE-04, Art. 13(2)(b).
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the time the claimant commences arbitration, as is the case here.440 If TCCA “may” refer the
dispute to ICSID arbitration, it means that it has the unqualified right to do so if it so chooses,
and Pakistan consents to ICSID arbitration.441 That is what the Tribunal found, reasoning that
Article 13(2)(b) contains Pakistan’s written consent.442
210. Article 13(3)(a) confirms that reading: “Where a dispute is referred to the
Centre pursuant to paragraph 2(b) of this Article, . . . where that action is taken by an investor
of one Party, the other Party shall consent in writing to the submission of the dispute to the
Centre within thirty days of receiving such a request from the investor.”443 The use of the
mandatory word “shall” makes clear that Pakistan’s obligation to arbitrate is nondiscretionary.
211. The question raised by Pakistan’s objection is how these two provisions work
together. Pakistan reads these provisions to require a cumulative two-step consent process:
“[B]oth [Article 13(2)(b) and Article 13(3)(a)] must be satisfied before Pakistan . . . can be
deemed to have consented.”444 But the plain text of Article 13(3)(a) is most naturally
interpreted as obligating the State to reiterate its consent already given in case of ICSID
proceedings, a confirmation that the “consent in writing” requirement of the ICSID
Convention had been satisfied.445 Because the unequivocal consent contained in
Article 13(2)(b) is complete and satisfied the “consent in writing” requirement of the ICSID
Convention as of the Treaty’s entry into force, no action or inaction on Pakistan’s part at the
time of the filing of the Request for Arbitration could defeat jurisdiction.446 That this
interpretation is the best reading of the Treaty is confirmed by the full VCLT analysis
Pakistan shirks.
212. First, Pakistan’s interpretation ignores the full context of the relevant
provisions, because it reads the “shall consent” clause of Article 13(3)(a) without regard to the
procedural options laid out in Article 13.
213. Under Article 13(2), either party may choose to litigate or arbitrate the dispute.
To initiate arbitration, a party may refer the dispute either (i) to ICSID, under Article 13(2)(b),
if both Australia and Pakistan are parties to the ICSID Convention at the time, or (ii) “to an
440

See Decision on Jurisdiction and Liability ¶ 644.

441

See, e.g., CAA-59, Hochtief AG v. Argentine Republic, ICSID Case No. ARB/07/31, Decision on
Jurisdiction of 24 October 2011, ¶¶ 38, 41 (holding that the dispute-resolution provision of the ArgentinaGermany BIT which provides that “[t]he dispute may be submitted to an international arbitral tribunal”
“creates a right that may be exercised unilaterally: either the Claimant or the Respondent may refer the
dispute to arbitration.”).

442

Decision on Jurisdiction & Liability ¶ 646.

443

Ex. CE-04, Treaty, Art. 13(3)(a).

444

Memorial ¶ 332.

445

See ICSID Convention, Art. 25(1).

446

See generally Letter from TCCA to ICSID, dated 23 December 2011.
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Arbitral Tribunal constituted in accordance with Annex B of this Agreement,” under
Article 13(2)(c), if either Australia or Pakistan is not an ICSID Member State. Annex B is
meant to closely replicate ICSID arbitration, providing that, unless the parties agree otherwise,
the ad hoc tribunal “shall . . . determine its procedure by reference to the rules of procedure
contained in the [ICSID Convention].”447
214. By its terms, the “shall consent” clause in Article 13(3)(a) is limited to cases
“[w]here a dispute is referred to the Centre” for ICSID arbitration. It does not apply to
Annex B. Thus, under Pakistan’s reading of the Treaty, there is no additional step in that
scenario, and no doubt that the Treaty contains a standing offer of Annex B arbitration. But
Pakistan cannot explain why it would have given full and effective advance consent to ICSIDlike ad hoc arbitration under Annex B of the Treaty, but not to actual ICSID arbitration,
administered by an experienced Secretariat, deeply familiar with the ICSID arbitration rules
and tasked with assisting the tribunal in conducting fair and efficient proceedings.
215. The correct reading of Article 13(3)(a) avoids this absurd result. The
requirement in Article 13(3)(a) to confirm consent already given in Article 13(2)(b) makes it
crystal clear that the ICSID Convention’s requirement of consent “in writing” was satisfied.448
Since the “in writing” requirement of the ICSID Convention does not apply to Annex B
arbitration, the Treaty imposes no separate obligation to confirm consent in writing in that
scenario. In short, the reading shared by TCCA, Pakistan, and the Tribunal throughout the
proceeding is the only reading that respects the full context of both Article 13(2)(b) and
Article 13(3)(a).
216. Second, Pakistan’s interpretation would defeat the object and purpose of the
Treaty, as set out in the Preamble, to promote foreign investment and provide “rules designed
to render more effective the application of [the] principles [relating to the protection of
investments].”449 Pakistan’s argument also cannot be squared with the overriding duty of
good faith, which applies both to the interpretation of Treaty terms under the VCLT and to
Pakistan’s conduct as a disputing party.450 Pakistan cannot explain how Article 13(3)(a) can
447

Ex. CE-04, Treaty, Annex B, Art. 5.

448

ICSID Convention, Art. 25(1).

449

Ex. CE-04, Treaty, Preamble.

450

See CA-141, VCLT, Art. 31(1) (“A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in light of its object and purpose.”); id.
Art. 26 (“Every treaty in force is binding upon the parties to it and must be performed by them in good
faith.”); RAA-074, Duke ¶ 142 (“[A]n ICSID tribunal determining its jurisdiction . . . is to consider directly
whether there is the requisite evidence of consent required by Article 25(1) of the ICSID Convention,
having regard to the common will of the parties on which the arbitration is grounded and the general
principle (widely applied in municipal law as well as in international law) of good faith.”); CA-183,
Libananco Holdings Co. Limited v. Republic of Turkey, ICSID Case No. ARB/06/8, Decision on
Preliminary Issues of 23 June 2008, ¶ 78 (“The Tribunal would express the principle as being that parties
have an obligation to arbitrate fairly and in good faith . . . ; this principle applies in all arbitration, including
investment arbitration, and to all parties, including States[.]”).
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be read in good faith, consistent with the goals of the Treaty, implicitly to withdraw the
consent explicitly given in Article 13(2)(b). Nor can it explain how the Treaty could grant an
investor the right under Article 13(2) to choose either domestic proceedings or international
arbitration, but then give a host State the power to nullify that choice by withholding consent
to ICSID arbitration after the investor has invoked it.451 Such an escape hatch, through which
the State could readily retract the international obligations it willingly undertook, is
irreconcilable with the object and purpose of the Treaty.
217. In short, the reading of Article 13 concurred in by TCCA, Pakistan, and the
Tribunal throughout the original proceeding is the only reading that can be adopted by
applying the rules of interpretation mandated by the VCLT.
(b)

The Jurisprudence on Similar Treaties Precludes a Finding
of Annullable Error.

218. Pakistan places great weight on the decision in Planet Mining v. Indonesia,452
which concluded in dictum that the Australia-Indonesia Treaty required a separate expression
of consent within 45 days after a claimant commenced arbitration.453 But it declines to point
out or discuss the contrary decisions of the tribunals in Millicom v. Senegal and Churchill
Mining v. Indonesia454—the latter being the sister case to Planet Mining, with the very same
tribunal, which interpreted near-identical language in the UK-Indonesia Treaty. The very
existence of this split in the decided cases proves that it was certainly—and at the very least—
no “manifest” excess of power for the Tribunal to have reached the same conclusion as the
latter decisions. Where, as here, a tribunal is confronted with a “complex issue, subject to
debate” and “to a division in the reasoning of [] tribunals,” the tribunal’s agreement with
either of such “opposite views” cannot “be considered, per se, as a manifest excess of
powers.”455

451

See CAA-63, Millicom International Operations B.V. and Sentel GSM SA v. Republic of Senegal, ICSID
Case No. ARB/08/20, Decision on Jurisdiction of the Arbitral Tribunal of 16 July 2010 (“Millicom”), ¶ 65
(“The purpose of a [BIT] is indeed to guarantee efficient and full protection. . . . Such objective, however,
cannot be truly attained unless investors, the primary beneficiaries of the protection, dispose of legal means
enabling them to obtain compliance therewith. To admit the contrary would amount to making the [BIT] a
‘lex imperfecta’ whose application in the end would be left to the discretion of the State benefiting from the
investment, since it could give or refuse its consent as it pleases. This could not have been the intention of
the Contracting Parties.”).

452

See Memorial ¶¶ 344–347; see generally RAA-106, Planet Mining Pty Ltd v. Republic of Indonesia, ICSID
Case Nos. ARB/12/14, ARB/12/40, Decision on Jurisdiction of 24 February 2014 (“Planet Mining”).

453

See Memorial ¶¶ 344–347.

454

See generally CAA-51, Churchill Mining Plcv. Republic of Indonesia, ICSID Case Nos. ARB/12/14,
ARB/12/40, Decision on Jurisdiction of 24 February 2014 (“Churchill Mining”).

455

CAA-60, Impregilo ¶¶ 137–140 (quotations at ¶¶ 137, 140); see also CAA-72, SGS ¶¶ 116, 122
(concluding, in light of “the different positions that have been advanced on these issues by various
tribunals,” that “[r]egardless of what the correct answer is, it is obvious that by deciding in the manner that
it did, the Tribunal did not incur in a ‘manifest excess of powers’. It simply chose one of the alternatives
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219. The reasoning and results in the decisions ignored in Pakistan’s Memorial are
clear. As explained in TCCA’s 23 December 2011 letter to ICSID,456 the Millicom tribunal
rejected a similar attempt by a respondent to pretend that its investment treaty did not contain
a standing offer to arbitrate, but instead required a further step to provide consent. Like the
Treaty in this case, Article 10 of the Netherlands-Senegal treaty provided that Senegal “shall
consent to any request on the part of [the other State’s] national to submit [a dispute] for
arbitration or conciliation.”457 The tribunal found that, in ratifying the treaty, “Senegal gave
its general consent to any arbitration that could be subsequently instituted against it in an
ICSID proceeding under the conditions prescribed by Article 10.”458
220. Likewise, in upholding its jurisdiction, the Churchill Mining tribunal
concluded that the language in the UK-Indonesia Treaty constituted a standing offer of
arbitration.459 In terms strikingly similar to the treaty language in Millicom and this case,
Article 7(1) of the UK-Indonesia Treaty provides that the host State “shall assent to any
request on the part of [the] national or company to submit, for conciliation or arbitration, to
the Centre established by [the ICSID Convention] any dispute that may arise in connection
with the investment.”460
221. The only relevant difference between the treaty texts in Millicom and Churchill
on one hand, and Planet Mining on the other, is that the latter requires the host State to
express in writing, within 45 days of the claimant commencing arbitration, that it consents to
arbitration. For all the reasons set out above, that textual difference has no jurisdictional
significance.
222. Although the Planet Mining tribunal concluded otherwise, its analysis does not
withstand scrutiny. To begin with, the Planet Mining discussion—totaling 50 paragraphs, in
which it grappled with the “difficult question” arising from the supposed “uncertainty” of the
text461—is dictum, as the tribunal ultimately upheld its jurisdiction on the ground that
Indonesia had provided the required additional consent in writing, in a separate legal
instrument distinct from the Australia-Indonesia BIT, prior to the commencement of the
that it had. In this connection, the Committee insists that for an excess of power to be ‘manifest’ it has to
be textually obvious and substantively serious.”).
456

See Letter from TCCA to ICSID, dated 23 December 2011.

457

CAA-63, Millicom ¶ 56 (our translation of original French text, providing: “La Partie Contractante sur le
territoire de laquelle un ressortissant de l’autre Partie Contractante effectue ou envisage d’effectuer un
investissement, devra consentir à toute demande de la part de ce ressortissant en vue de soumettre, pour
arbitrage ou conciliation, tout différend pouvant surgir au sujet de cet investissement au Centre institué en
vertu de la Convention de Washington du 18 mars 1965 pour le règlement des différends relatifs aux
investissements entre Etats et ressortissants d’autres Etats.”) (emphasis added).

458

Id. ¶ 66.

459

CAA-51, Churchill Mining ¶¶ 231, 319.

460

Id.¶ 154 (quoting Article 7 of the UK-Indonesia Treaty) (emphasis added).

461

See RAA-106, Planet Mining ¶¶ 146–198 (quotations at ¶¶ 157, 167).
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arbitration.462 Further, and puzzlingly, the decision concludes both that “in the ICSID regime,
consent must exist on the day of the filing of the request for arbitration,”463 and that the
Australia-Indonesia Treaty requires consent to be provided by a separate act within forty-five
days after the request for arbitration.464 Those propositions cannot be both correct at the same
time. If they were, practically every claimant under the Australia-Indonesia Treaty would be
stymied by the lack of valid consent even if the respondent complied with the supposed
requirement to consent within 45 days. (The only exception would be the rare fact pattern
that occurred in Planet Mining: under that tribunal’s reading, written consent would need to
be located outside of the Australia-Indonesia Treaty and to occur prior to the claimant’s
commencing arbitration.)
223. The Planet Mining tribunal acknowledged this conundrum,465 but failed to
address it squarely. The tribunal admitted that “[t]his difficulty could be seen as an indication
that Article XI(4)”—the “shall consent” provision of that treaty—“is a matter of
administrative convenience and good housekeeping for the benefit of the ICSID
Secretariat,”466 but then immediately rejected this suggestion because “the Claimant ha[d]
provided no authority or evidence supporting this view.”467 The tribunal did not explain why
the claimant should have needed to provide “authority or evidence” for the interpretation of
treaty terms under the VCLT framework.
224. The Planet Mining tribunal also conceded that its interpretation leads
“undoubtedly [to] a surprising and unsatisfactory result,” as the claimant could be barred
entirely from arbitration of its treaty claims: the State could withhold the consent required for
ICSID arbitration, and leave the claimant with no alternative forum for its treaty claims,
because (like the Treaty here) the fallback option for arbitration applies only where both
States are not ICSID Members.468 The tribunal claimed, however, that its hands were tied
because it “cannot change the text” of the treaty.469 The tribunal’s conclusion, that it had no
choice but to adopt a reading that allowed a respondent state to deprive an investor of the only
possible forum for its claims, was mistaken. Having realized that its interpretation of the
treaty would leave the claimant without recourse for any breaches of the treaty’s protections,
and without recourse for the respondent’s additional breach of withholding consent, it should
have eschewed this absurd result, and reconsidered its rejection of the logical and reasonable
reading offered by the claimant in that case.
462

Id. ¶ 218; see also id. ¶ 298(a) (determining, “[f]or the reasons set out above,” including existence of the
BKPM Approvals, that “[i]t has jurisdiction over the dispute submitted to it in this arbitration”).

463

Id. ¶ 166 (emphasis added).

464

Id. ¶ 198.

465

Id. ¶ 166 (terming it a “difficulty”).

466

Id. (quoting the claimant, internal quotation marks omitted).

467

Id.

468

See id.¶ 169; see also supra ¶¶ 213–215 (discussing Annex B arbitration in this Treaty).

469

RAA-106, Planet Mining ¶ 169.
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225. In considering Pakistan’s annulment challenge on this ground, this Committee
is of course not tasked with deciding which of these three other ICSID tribunal decisions
construing similar treaty language is correct. Nor, as noted above, should it decide which is
the correct interpretation of Article 13 of the Australia-Pakistan Treaty. What is clear from
the existing case law, however—and just as much from the Planet Mining decision standing
alone—is that the conclusion the Tribunal reached here cannot have been manifest
jurisdictional error.
D.

On Pakistan’s Own Case, Annulment Would Reward Its Deliberate Breach
of the Treaty.

226. Throughout its submissions, Pakistan repeatedly calls Article 13(3)(a) “a
promise to provide future consent.”470 Hence, on Pakistan’s own case, it had an unequivocal
international obligation to consent in writing to TCCA’s Request for Arbitration within thirty
days after it was submitted to ICSID, the breach of which prevented the perfection of its
consent.
227. In other words, Pakistan asks this Committee to disregard its waiver, the limits
on issues that may be raised on annulment, principles of estoppel, and well-established
jurisprudence on the cited annulment grounds, and interpret Article 13 in a manner that
tramples equally well-established principles of treaty interpretation—all so that it may now be
rescued from, again on its own case, an unequivocal obligation it freely undertook in the
Treaty.
228. It is an extraordinary position, but Pakistan asks this Committee to annul the
award on jurisdictional grounds so that it may be given a fresh opportunity to breach the
Treaty. It is a general principle of law that a State may not benefit from its own wrong, and a
consequence of the duty of good faith that a State may not rely on its own default to avoid an
international obligation.471 Those fundamental rules provide the final reason to reject
Pakistan’s application to annul the award for its alleged lack of consent.

470

See, e.g., Memorial ¶¶ 342, 344–347; Request for Annulment ¶ 70.

471

See CAA-61, MacGibbon, at 480 (“A State is barred from pleading its own default as a justification for
avoiding its international obligations.”); CAA-48, B. Cheng, GENERAL PRINCIPLES OF LAW AS APPLIED BY
INTERNATIONAL COURTS AND TRIBUNALS (1987), at 152 (referring to “the principle that no one can benefit
from his own wrong”); id. at 154 (same); RLA-217, Case Concerning the Factory at Chorzów (Germany v.
Poland), 1927 P.C.I.J. (ser. A) No. 9 (Claim for Indemnity) (Jurisdiction), Judgment of 26 July 1927, at 31
(“It is, moreover, a principle generally accepted in the jurisprudence of international arbitration, as well as
by municipal courts, that one Party cannot avail himself of the fact that the other . . . has not had recourse to
some means of redress, if the former Party has, by some illegal act, prevented the latter . . . from having
recourse to the tribunal which would have been open, to him.”).
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V
THE TRIBUNAL’S TREATMENT OF PAKISTAN’S
“NO ASSET OBJECTION” IS NO BASIS FOR ANNULMENT.
229. Pakistan spends fifty-five pages—more than a quarter of its Memorial—
outlining a series of annulment grounds relating to the Tribunal’s alleged “fail[ure] to
consider or decide” Pakistan’s so-called “No Asset Objection.”472 But the Tribunal not only
considered this objection, it definitively rejected it—acting within its powers, stating its
reasons, and observing every fundamental rule of procedure. There is no possible justification
for annulling the Award on this ground.
230. Pakistan’s “No Asset Objection” was part of its broad-based attack on the
Tribunal’s jurisdiction, premised on a Supreme Court decision that its province Balochistan
secured specifically to avoid having to answer for its breaches in an international forum.
In February 2012—less than three months after TCCA commenced arbitration—Balochistan
implored the Supreme Court to overturn a judgement of the Balochistan High Court that, on
the strength of Balochistan’s own earlier submissions, had upheld the validity of the
CHEJVA.473 In December 2012, Balochistan went even further and urged the Court to
declare the CHEJVA void ab initio, explaining that doing so would make it possible for
Pakistan to “argue before ICSID that an illegal investment is not protected by [the] BIT” and
for Balochistan to argue “before [the] ICC that [the] arbitration should end since the
agreement from which it derives its jurisdiction has been struck down.”474 Less than three
weeks later, the Supreme Court issued a short Order purporting to void the CHEJVA and each
of the other agreements and licenses that Balochistan had identified as giving TCCA rights at
Reko Diq.475
231. The Supreme Court’s decision was the backbone of Pakistan’s case on both
jurisdiction and liability, infusing virtually every argument Pakistan made in that phase of the
arbitration. In its Rejoinder, for example, Pakistan cited to the Supreme Court’s decision
more than fifty times, relying on it to argue, for example, that TCCA had no “assets” within
the meaning of the Treaty, that TCCA’s investment had not been properly “admitted,” that

472

Memorial ¶¶ 155–325.

473

Decision on Jurisdiction & Liability ¶ 1047.

474

Ex. CE-376, Response of Government of Balochistan to various questions from the Supreme Court of
Pakistan, submitted 20 December 2012, ¶ 51.

475

See Ex. CE-289, Short Order of the Supreme Court of Pakistan, Islamabad in the Matter of Maulana
Abdul-Haque Baloch and others v. Government of Balochistan and others, Civil Petition No. 796 of 2007,
etc., dated 7 January 2013, ¶ 12.
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TCCA’s claims were inadmissible because TCCA had “unclean hands,” and that TCCA’s
expectation that it would receive a mining lease was not legitimate.476
232. Pakistan’s silver bullet missed its mark. Despite Pakistan’s insistence that the
Tribunal “need look no further” than the Supreme Court judgment,477 the Tribunal considered
the full record submitted by the Parties and concluded that TCCA had an “investment”
protected under the Treaty, consisting of a broad range of assets—including not only TCCA’s
exploration rights, but also its wholly-owned Pakistani subsidiary TCCP, “tangible and
intangible property” in Pakistan, “intellectual and industrial property rights,” and TCCA’s
varied “activities associated with [its] investment[], such as the organization and operation of
business facilities.”478 The Tribunal likewise considered and dismissed Pakistan’s argument
that TCCA’s investment was not “admitted by [Pakistan] subject to its law and investment
policies applicable from time to time”479—what Pakistan terms its “Admission Objection.”480
233. On the merits, the Tribunal found that the Supreme Court’s declaration that the
CHEJVA Agreements were null and void ab initio was “not relevant” and “cannot have any
effect” on TCCA’s legitimate expectations,481 and concluded that the denial of TCCP’s
Mining Lease Application breached Pakistan’s fair-and-equitable-treatment obligation.482
The Tribunal also found that Pakistan’s denial of the lease amounted to an unlawful
expropriation because it “effectively neutralized the value of TCCA’s investment,”483 and that
Pakistan’s conduct “impaired, if not prevented altogether” TCCA’s investment.484
476

See, e.g., Pakistan’s Jurisdiction & Liability Rejoinder ¶ 308 (relying on the Supreme Court decision to
argue that “the Claimant’s purported contractual rights, together with any alleged rights under Exploration
EL-5, were non-existent,” meaning that TCCA is “unable to show that it had an ‘asset’”); id. ¶ 335 (arguing
that TCCA’s investment was not “admitted” within the meaning of the Treaty because “[t]he Supreme
Court of Pakistan has already determined, as a matter of binding Pakistani law, that the Claimant’s alleged
assets—the CHEJVA agreements—were illegal, void and non est from their inception”); id. ¶¶ 406-417
(relying on the Supreme Court decision to argue that Pakistan “cannot be bound by expectations arising out
of the CHEJVA agreements”); see also Respondent’s Objections to Jurisdiction and Admissibility,
Counter-Memorial on the Merits and Counterclaim, dated 30 September 2013, ¶ 402 (arguing that”[e]ven if
the Tribunal should otherwise find it has jurisdiction over the Claimant’s claims,” it should dismiss the
claims because “[t]he Pakistani Supreme Court has found that its investment was illegal” and that TCCA
consequently has “unclean hands”).

477

Decision on Jurisdiction & Liability ¶ 611.

478

Id. ¶¶ 633–634.

479

Id. ¶ 636.

480

See Memorial ¶ 155(b).

481

Decision on Jurisdiction & Liability ¶ 905.

482

Id. ¶ 1264; see also id. ¶ 1155 (holding that the denial was “motivated by [Balochistan’s] desire to take
over the project from [TCCA]”); id. ¶ 1230 (holding that the arbitrary manner in which Balochistan denied
the Mining Lease Application also amounted to “a further violation of the FET obligation”).

483

Id. ¶ 1328.

484

Id. ¶ 1365.
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234. In its Memorial, Pakistan does not challenge the vast majority of the Tribunal’s
findings on jurisdiction or liability. It has expressly withdrawn its annulment arguments
premised on its “Admission Objection,”485 and it does not challenge the Tribunal’s finding
that the Supreme Court’s decision was irrelevant to its merits analysis. But Pakistan
nonetheless argues that the Tribunal’s Decision on Jurisdiction and Liability, as incorporated
in the Award, should be annulled in its entirety because the Tribunal’s three-paragraph-long
description of the various “assets” comprising TCCA’s “investment” contained “no mention”
of certain “propositions” underlying Pakistan’s so-called No Asset Objection.486 Remarkably,
Pakistan does not dispute that the Tribunal “correctly understood” and summarized its
No Asset Objection in the preceding pages of its Decision, but argues that the Tribunal’s
failure to expressly “mention” Pakistan’s “propositions” in its conclusions nonetheless means
the Tribunal “failed to consider or decide” Pakistan’s objection.487
235. The Committee should reject each of these purported annulment grounds.
First, the Tribunal clearly stated its reasons for finding that TCCA had an “investment” under
the Treaty. Second, the Tribunal acted within its powers when it applied the Treaty to the
facts of this case and found that TCCA had a protected “investment.” Third, the Tribunal did
not depart from a fundamental rule of procedure. Fourth, there is no basis for Pakistan’s
“further” annulment ground on the “separate issue of liability” because Pakistan has failed to
even identify any annullable error in the Tribunal’s liability analysis. Finally, even if
Pakistan’s allegations of error or omissions were correct, which they are not, its request for
annulment would still fail because it cannot show that any of the supposed defects would be
material to the outcome of the case.
A.

The Tribunal Did Not Fail to State Reasons When it Found that
TCCA Had a Qualifying Investment Under Article 1(1)(a) of the Treaty.

236. Pakistan’s allegation that the Tribunal “failed to state [its] reasons” for denying
the No Asset Objection and finding that TCCA had a qualifying “investment” is disproved by
even the most superficial reading of the Tribunal’s Decision.
237. The Tribunal spent no fewer than seventy-three paragraphs considering
whether or not TCCA had a qualifying “investment,” including by addressing the three
disputed subsidiary issues of (i) whether TCCA had an “asset” in Pakistan, (ii) whether TCCA
“owned or controlled” its investment, and (iii) whether the investment was “admitted” by
Pakistan.488 After providing a summary of the Parties’ respective arguments—including a
fifteen-paragraph summary of Pakistan’s No Asset Objection, the accuracy of which Pakistan

485

Compare Annulment Application ¶¶ 60–65 with Memorial ¶¶ 155, 161.

486

Memorial ¶ 228.

487

Id. ¶¶ 155, 159.

488

Decision on Jurisdiction & Liability ¶¶ 571–643 (quotations at ¶ 574).
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does not dispute489—the Tribunal identified the specific “assets” comprising TCCA’s
investment; it explained how those assets met the Treaty’s definition, including by identifying
the specific enumerated asset categories within which TCCA’s assets fell; it outlined the
factual basis for TCCA’s ownership and control over the investment; and it concluded that
TCCA’s investment was properly “admitted by [Pakistan] subject to its law and investment
policies applicable at the time the investment was made.”490
238. As for the Supreme Court judgment at the core of Pakistan’s arguments six
years ago, the Tribunal observed that “the reasons for which the Supreme Court ultimately
declared the CHEJVA invalid—seven years after TCCA had replaced BHP as a party—did
not concern any illegal conduct on the part of [TCCA], but rather failures on the part of [the
Government of Balochistan] to comply with [its] internal laws.”491 The Tribunal further
noted that “the State cannot rely on its own failure [in order] to escape its liabilities under
international law” and that “[r]easons that are not within the investor’s sphere of
responsibility . . . cannot deprive an investment of its protection under the Treaty.”492 In other
words, the Tribunal found that the supposed legal defects in the CHEJVA Agreements
underlying the Supreme Court’s findings could not—as a matter of international law—impact
the status of TCCA’s investment under the Treaty, or retroactively deprive the investment of
Treaty protections. This well-reasoned and well-grounded holding disposed of Pakistan’s
arguments then, and is no ground for annulment now.
239. Pakistan does not dispute that the Tribunal stated its reasons for finding that
TCCA had a qualifying “investment” under the Treaty—including by specifically identifying
the “assets” of which that investment was comprised and by considering the impact of the
Supreme Court’s decision on the legality of TCCA’s investment. What Pakistan argues,
instead, is that the Tribunal committed an annullable error by failing to expressly address four
of the five “propositions” that it alleges its No Asset Objection “br[eaks] down into.”493
240. Pakistan, of course, neglects to mention that it never actually articulated or
enumerated these allegedly distinct “propositions,” as such, before the Tribunal. Rather, these
“propositions” are a novel rearticulation of Pakistan’s arguments for purposes of this
annulment proceeding. But even if Pakistan’s submissions had, in fact, been organized
around these five distinct “propositions,” the Tribunal was under no obligation to address
them in its Decision.
489

See Memorial ¶¶ 159–160, 163–164 (alleging that the Tribunal’s summary of its No Asset Objection was
“materially incomplete” but not taking any issue with the accuracy of that summary; noting that the
Tribunal “correctly understood” and “correctly recognised” the relationship between the No Asset
Objections and Pakistan’s other jurisdictional arguments) (quotations at ¶¶ 159, 160, 164).

490

Decision on Jurisdiction & Liability ¶¶ 631–643 (quotation at ¶ 642) (internal citation marks omitted).

491

Id. ¶ 641.

492

Id.

493

See Memorial ¶ 166 (identifying five propositions); ¶¶ 169–220 (describing in detail each of the five
propositions); ¶¶ 237–247 (arguing that the Tribunal failed to address propositions 2–5).
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241. Having accurately summarized the Parties’ arguments, there was no need for
the Tribunal to address each and every one of those arguments in its own analysis—
particularly those it found entirely unpersuasive. As the Rumeli committee noted:
It is important for a tribunal to summarize the parties’ positions
accurately and comprehensively and thereby take into account
and consider all of the arguments raised by the parties. If the
arguments of the parties have been correctly summarized and all
the claims have been addressed, there is no need explicitly to
address each and every one of the arguments raised in support
of the particular claims, and it is in the discretion of the tribunal
not to do so.494
242. A tribunal’s reasons need not “go to such lengths as to persuade a disgruntled
party why it has lost,”495 and a tribunal is not required to “explain each and every statement
and conclusion it has reached”496 or “strain every sinew in an attempt to convince the losing
party that the decision was the right one.”497
243. Indeed, the very manner in which Pakistan has pleaded this ground leaves no
doubt that Pakistan seeks re-litigation, not annulment. Pakistan’s Memorial did not identify a
single omission or error in the Tribunal’s fifteen-paragraph summary of its No Asset
Objection, yet it claims that the summary was “materially incomplete,” and proceeds to spend
sixty paragraphs reprising its failed arguments, including by block-quoting from multiple
treatises, arbitral awards, and national court judgments.498
244. Finally, Pakistan contends that, having accurately summarized and understood
the No Asset Objection, it is “impossible to understand” how the Tribunal could not have
found in Pakistan’s favor.499 In other words, what Pakistan seeks to “correct” is not a failure
to state reasons, but the rejection of an argument it (wrongly) believes has merit. But a party
is not entitled to annulment simply because it disagrees with a tribunal’s reasons, or finds it
“impossible to understand” why a tribunal was not persuaded by its arguments.

494

CAA-66, Rumeli ¶ 84.

495

CAA-70, Schreuer, Article 52, at 1003; see also id. at 997 (“The duty to state reasons refers only to a
minimum requirement.”).

496

RAA-083, Amco II ¶ 7.57.

497

CAA-38, AES ¶ 48 (quoting CAA-70, Schreuer, Article 52, at 997).

498

Memorial ¶¶ 166–225.

499

Id. ¶ 318 (arguing that it is “impossible to understand the Tribunal’s reasoning from point A (its
acknowledgement of the No Asset Objection and each of Propositions 1 to 5) to point B (the nonacceptance of the No Asset Objection and/or each of Propositions 1 to 5)”).
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245. It is well established that the failure-to-state-reasons annulment ground is
about the “absence” or “essential lack” of any reasons,500 not what the losing party believes
are adequate or sufficient reasons.501 Faced with similar arguments from other disgruntled
award debtors, other committees have therefore cautioned that “the failure to state reasons
[annulment ground] holds the greatest danger of overlapping with an inadmissible review of
the merits,”502 and urged care against the risk of being “drawn into using Article 52(1)(e) as a
means for conducting an appeal.”503 Neither Pakistan’s disagreement with the Tribunal’s
reasons nor its disappointment with the result alters the incontrovertible fact that the Tribunal
considered and clearly stated its reasons for rejecting the No Asset Objection.
B.

The Tribunal Did Not Manifestly Exceed Its Powers When it Found
that TCCA Had a Qualifying Investment Under Article 1(1)(a) of the Treaty.

246. To state Pakistan’s argument on this annulment ground is to explain why it
must fail. Pakistan contends that the Tribunal manifestly exceeded its powers by (i) “not
upholding [Pakistan’s] No Asset Objection, and in making consequential findings on liability
and quantum,”504 and (ii) allegedly “failing to apply the proper law under Article 1(1)(a) of
the BIT,” because it did not “make a renvoi to Pakistani law.”505 In short, Pakistan’s case is
that the Tribunal committed two distinct acts in manifest excess of its power, simply by
failing to agree with Pakistan’s arguments.
247. But it is clear that a tribunal does not exceed its powers by refusing to accept
the arguments a party has presented. An excess of power can exist only “where the Tribunal
[has] gone beyond the scope of agreement of the parties or [has thus] decided points which
had not been submitted to it or had been improperly submitted to it.”506 Neither of Pakistan’s
two alleged defects rises to the level of an excess of powers at all, far less one that is so
apparent as to be “manifest.” Instead, both are transparent attempts to challenge the

500

See CAA-38, AES ¶ 17; RLA-057, Vivendi I ¶¶ 64–65.

501

See, e.g., RAA-031, MINE ¶¶ 5.08–5.09 (“The adequacy of the reasoning [of the Tribunal] is not an
appropriate standard of review under paragraph (1)(e), because it almost inevitably draws an ad hoc
Committee into an examination of the substance of the tribunal’s decision, in disregard of the exclusion of
the remedy of appeal by Article 53 of the Convention.”); RAA-115, Dogan ¶¶ 262–263 (“[T]he sufficiency
and adequacy of reasons is not what is required under Article 52(1)(e) . . . the ground is the failure to state
reasons, not if those were inadequate or insufficient) (internal quotation marks omitted); RAA-083,
Amco II ¶ 7.55 (Article 52(1)(e) does not permit “adding a further requirement that the reasons be
‘sufficiently pertinent’” or other such terms contrary to the ordinary meaning of the provision and the
object and purpose of the Convention).

502

CAA-38, AES ¶ 47 (emphasis added).

503

CAA-47, CEAC ¶ 95.

504

Memorial § VII.D(1)(a).

505

Id. § VII.D(1)(b).

506

RAA-132, ICSID, HISTORY OF THE ICSID CONVENTION, Vol. II-2 (1968), at 850 (Chairman Broches).
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Tribunal’s reasoning, and invitations for this Committee to improperly supplant that reasoning
with its own.
248. First, Pakistan alleges that the Tribunal manifestly exceeded its powers by
“wrongly finding that it had jurisdiction” and “[b]y purporting to make findings on liability
and quantum,” when, in fact, it had no jurisdiction.507 In essence, because Pakistan believes
its old arguments were irrefutably correct, it now contends the Tribunal must have exceeded
its powers by rejecting them. This is not a ground for annulment.
249. Pakistan’s after-the-fact crafting of its argument into five propositions does
nothing to change the substance of its “No Asset Objection.” Indeed, as Pakistan admits, the
several pages of summary it presents to the Committee are not new, but merely a repackaging
and fleshing out of “Pakistan’s position before the Tribunal.”508 Simply because Pakistan
believes the Tribunal “failed to consider or decide” the various “propositions” that form its
objection,509 does not mean the Tribunal exceeded its power. To the contrary, as the EDF
Committee explained:
A tribunal is not required to rule separately on each argument of
law or point of fact on which the parties are in disagreement, so
long as it decides the question to which those arguments relate.
What does, or does not, constitute a question that has to be
decided is an objective matter and not one which can be shaped
by the way in which a party chooses to put its case or the
emphasis which it places on any particular point.510
250. No matter how many propositions Pakistan parses out of its old jurisdictional
challenge, the fact remains that the Tribunal decided—definitively—that TCCA did have
assets within the meaning of the Treaty.511 This is the question that was put to it, and one it
resolved unequivocally. This supposedly separate annulment ground is just a collateral attack
on the Tribunal’s jurisdiction, and yet another impermissible attempt at re-litigating points
that Pakistan fully argued before the Tribunal and lost. They do not concern the ambit of the
Tribunal’s power at all; instead, they are no more or less than an attempt to get this
Committee to hear Pakistan’s case again.
251. Even if Pakistan were right that simply ruling against a party could ever be an
“excess of powers”—which it is not—this supposed ground for annulment would still fail.
Committees have repeatedly emphasized that the word “manifest” carries “considerable
weight,” and in practice requires that an annullable excess of powers be “obvious, clear, or
507

Memorial ¶¶ 277(a), 282; see also id. ¶¶ 282–306.

508

Id. ¶ 164 (emphasis added).

509

Id. §§ VII.C(2)(a)–(d).

510

CA-416, EDF ¶ 346.

511

Decision on Jurisdiction & Liability ¶ 632; see supra § V.A.
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self-evident, without the need for elaborate analysis.”512 In the case of a jurisdictional
challenge, it must be obvious to the Committee “that the tribunal exercised jurisdiction that it
did not have or failed to exercise jurisdiction that it had.”513 “[W]here there is any uncertainty
or doubt as to whether or not a tribunal has jurisdiction, that question falls to be settled by the
tribunal itself in exercise of its compétence-compétence” under the ICSID Convention.514
Accordingly, several committees have confirmed that a tribunal’s jurisdictional decisions
should be scrutinized only where they are “unreasonable” on their face.515
252. Pakistan does not even attempt to meet that high bar here. Nowhere does
Pakistan show how the Tribunal’s jurisdictional finding was unreasonable, or explain how it
could possibly amount to a manifest excess of power. Instead, the entire substance of its
argument is that “[t]he Tribunal should have accepted each of Pakistan’s Propositions 1 to 5
and concluded that it lacked jurisdiction.”516 Pakistan spends the majority of this part of its
Memorial rehashing each of the arguments it presented to the Tribunal, quoting at length the
case law and secondary sources it believes “should have” led the Tribunal to conclude it had
no jurisdiction and “should have” caused it to “refrain[] from making any findings on liability
and quantum.”517
253. What Pakistan believes the Tribunal “should have” decided, however, has no
bearing on the sole question on annulment: whether the Tribunal had the power to decide in
the first place. Pakistan does not contend that the dispute falls outside the Parties’ consent to
arbitrate. Instead, after exhaustive replay of all of the Parties’ jurisdictional arguments, the
whole sum of Pakistan’s argument is that the Tribunal got it wrong and “should have
accepted” all of its arguments.518 That Pakistan is unhappy with the reasons the Tribunal gave
for its decision is not a ground for annulment and is entirely beside the point. The Committee
need look no further than Pakistan’s admission that the Tribunal recognized the jurisdictional
512

CAA-34, Total ¶ 242.

513

Id.

514

CAA-31, Azurix ¶ 67 (emphasis added).

515

RAA-94, Lucchetti ¶ 101 (“The Ad hoc Committee, for its part, attaches weight to the fact that the wording
of Article 52(1)(b) is general and makes no exception for issues of jurisdiction. Moreover, a request for
annulment is not an appeal, which means that there should not be a full review of the tribunal’s award. One
general purpose of Article 52, including it00000000s sub-paragraph (1)(b), must be that an annulment
should not occur easily. From this perspective, the Committee considers that the word “manifest” should
be given considerable weight also when matters of jurisdiction are concerned.”); RLA-119, Fraport AG
Frankfurt Airport Services Worldwide v. Republic of the Philippines, ICSID Case No. ARB/03/25,
Decision on Annulment of 23 December 2010 (“Fraport”), ¶ 44 (“In cases where the jurisdiction of the
Tribunal is reasonably open to more than one interpretation, the ad hoc Committee will give special weight
to the Arbitral Tribunal‘s interpretation of the jurisdictional instrument. The Committee will not intervene
where the Tribunal‘s decision on its jurisdiction was not unreasonable.”); id. ¶ 45 (“[T]here is necessarily a
heavy burden upon the applicant to establish a manifest excess of powers.”).
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issue, considered the language of the Treaty and—explaining its reasons—concluded that
TCCA’s investment, including, but not limited to, its rights under the CHEJVA Agreements,
fell within that language.519
254. Second, Pakistan argues that by “failing to make a renvoi to Pakistani law,” the
Tribunal committed “a complete failure to apply the proper law” because it “wrongly treat[ed]
the question of the existence of an ‘asset’ for the purposes of Article 1(1)(a) as governed
exclusively by international law.”520
255. Here again, Pakistan makes a critical error in its reasoning: its challenge is
based on how the Tribunal applied the law of the Treaty, and not whether it failed to do so at
all. It is well established that so long as “the Tribunal correctly identified the applicable law
and endeavored to apply it,” it cannot have exceeded its powers.521 Endeavoring to apply the
law is at the center of a tribunal’s mandate, not an excess of it.522 Even if the Tribunal
“wrongly” applied the law as Pakistan now urges—which of course, it did not—
misapplication of the law provides no basis for annulment.523
256. A tribunal’s determination of the relevance of domestic law, if any, to its
interpretation of a Treaty governed by international law cannot constitute a manifest excess of
the Tribunal’s authority. As the ad hoc Committee in Duke Energy v. Peru observed:
[I]t is beyond the scope of the powers of review entrusted to this
Committee under Article 52(1)(b) of the ICSID Convention to
re-evaluate which particular provisions of [domestic] law
might be said to be relevant to the Tribunal’s determination of
its jurisdiction. An ad hoc committee, which is not an
519

See id. ¶¶ 229, 231.

520

Id. ¶ 277(b); see also id. ¶¶ 307–317.

521

RAA-113, Daimler ¶ 191 (emphasis added) (“[W]hat the Committee can do is to determine whether the
Tribunal correctly identified the applicable law and endeavoured to apply it. As to the latter, there is a
distinction between endeavouring to apply the correct law and correctly applying the law. While the
former may provide a ground for annulment the latter is outside the scope of authority of an ad hoc
annulment committee.”); RAA-031, MINE ¶ 5.04 (“Disregard of the applicable rules of law must be
distinguished from erroneous application of those rules which, even if manifestly unwarranted,
furnishes no ground for annulment.”); CAA-39, Alapli ¶ 234 (“[I]t is not the role of an annulment
committee to verify whether the tribunal’s interpretation of the law or assessment of the facts was correct.
As long as the tribunal correctly identified the applicable law, and strove to apply it to the facts that it
established, there is no room for annulment.”).
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the Tribunal’s legal analysis, however, our inquiry is limited to a determination of whether or not the
Tribunal endeavored to apply English law.”); CAA-39, Alapli ¶ 245 (“[A]n ad hoc Committee is not
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appellate body, is not called upon to substitute its own analysis
of law and fact to that of the arbitral tribunal.524
257. The Committee must decline Pakistan’s plea to substitute its own analysis of
the legal effect of the Pakistani Supreme Court decision on the jurisdiction of the Tribunal.
As confirmed by the single annulment case Pakistan cites in support of its renvoi argument,
Fraport v. The Philippines525: “The task of the Committee is not to pronounce itself on which
interpretation of the [BIT’s jurisdictional provisions] is better or more plausible.”526 In fact,
the Fraport committee expressly rejected the argument that the tribunal’s treatment of local
law in in its jurisdiction determination could constitute a manifest excess of powers at all.527
It explained that if it were to uphold the claim that misapplication of domestic law was a
manifest excess of power, it “would trespass the limits of [a committee’s] annulment powers,
transforming itself into an organe d’appel.”528
258. Pakistan’s concessions are again fatal to its case. It concedes, as it must, that
the Tribunal did identify the proper law, and endeavor to apply it. Specifically, it concedes
“the Tribunal correctly recognised that Pakistan advanced the No Asset Objection and the
Admission Objection as two different objections under Article 1(1)(a) of the BIT,”529 and the
Tribunal in fact reasoned through the Parties submissions and “concluded that TCCA had an
‘asset’ (and therefore an ‘investment’).”530 This is sufficient to dispose of this argument.
259. That the Tribunal allegedly “did not strive in good faith to apply Pakistani law
as it would have been applied by Pakistani courts” 531 is entirely irrelevant to the annulment
analysis this Committee must undertake. The Tribunal was under no obligation to strive to
apply domestic law, much less “as it would have been applied” by domestic courts, whatever
that may mean. The Tribunal’s duty was to endeavor to apply the law of the Treaty, which
Pakistan concedes it did. Far from constituting an egregious, annullable error, the Tribunal’s
reasoning was clear and well supported by the text of the Treaty itself.
The Tribunal’s Finding that TCCA Had a Qualifying Investment
Was Not a Serious Departure From a Fundamental Rule of Procedure.

C.

260. In three short paragraphs and with little substantiation, Pakistan argues that the
Award should be annulled because the Tribunal allegedly seriously departed from a
524
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Memorial ¶ 294.
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fundamental rule of procedure, by “failing to consider or decide [its] No Asset Objection,”
and failing to “otherwise mak[e] any finding as to the existence of the claimed
[investment].”532 The “fundamental rule of procedure” Pakistan invokes is Article 48(3) of
the ICSID Convention, which requires that an award “deal with every question submitted to
the Tribunal” and “state the reasons upon which it is based.”533 On its face, therefore, this
argument is plainly duplicative of Pakistan’s failure-to-state-reasons ground, and ultimately
fails for the same reasons.
261. Moreover, it is well established that “not every departure from a rule of
procedure justifies annulment; . . . the departure [must] be a serious one and [] the rule of
procedure [must] be fundamental in order to constitute a ground for annulment.”534 Nor is
there any confusion about which rules qualify for this treatment. In noting the “consensus”
among ad hoc committees, the CDC v. Seychelles committee observed that “only rules of
natural justice—rules concerned with the essential fairness of the proceeding—are
fundamental.”535 In other words, the Convention is concerned with protecting the “minimal
standards of procedure to be respected as a matter of international law,” such as the “right to
be heard before an independent and impartial tribunal,” and the right for a party to “state its
claim or its defense and to produce all arguments and evidence in support of it.”536 Pakistan
cannot identify any such breach of natural justice in the Tribunal’s rejection of its No Asset
Objection.
262. Nor is there any merit to Pakistan’s alternative argument that the Tribunal’s
rejection of its No Asset Objection was made on the basis of some “unarticulated” theory of
Pakistani law, and that Pakistan was deprived of an opportunity “to submit evidence on
Pakistani law and to make submissions thereon relative to” that “unarticulated” theory.537 It is
clear from the face of the Tribunal’s Decision that it determined that renvoi to Pakistani law
was neither warranted nor appropriate under the Treaty, which is governed by international
law.
263. Pakistan’s reliance on the Fraport annulment decision to support this argument
is entirely misplaced. In Fraport, new evidence was brought to light only after the closure of
the proceeding, and the committee found that the parties should have had the opportunity to
address this evidence.538 In contrast, Pakistan cannot point to a single piece of evidence here
532
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533
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that was allegedly brought in too late to be addressed, nor to any decision that the Tribunal
allegedly made that impaired its ability to present Pakistani law evidence.
264. The truth is that Pakistan’s ability to put on its case was not impeded in any
way. It was never prevented from putting in a Pakistani law expert or submitting further
Pakistani law evidence, and had the opportunity to do so at several points throughout the
proceeding. To the contrary, the Tribunal went out of its way to delay the proceedings just to
allow Pakistan more time to prepare its Counter-Memorial, after Pakistan had “unilaterally
granted itself an extension” in total defiance of the Tribunal’s orders.539 The Tribunal did so
expressly to ensure the arbitration did not “proceed undefended,” even though it regarded
Pakistan’s conduct as “completely unacceptable.”540 And there can be no doubt that Pakistan
took full advantage of this extended opportunity to prepare and present its case. Pakistan’s
submissions in this phase of the arbitration—which ultimately totaled almost five hundred
pages—included extensive, detailed sections dedicated to arguing that TCCA did not have a
qualifying investment under Article 1(1)(a) and about the effect of the Pakistani Supreme
Court’s decision on that determination.
265. A party was not denied natural justice simply because it now decides it could
have benefitted from presenting a different case in the original proceeding. The Tribunal
went to great pains to accord both Parties all the protections of a fundamentally fair
proceeding. Pakistan’s half-hearted attempt at claiming it has not had a chance to present its
case is not merely unfounded; it is directly contradicted by the record. This ground, too,
should be rejected.
D.

There is No Basis for Pakistan’s “Further” Annulment Ground
on “the Separate Issue of Liability.”

266. Pakistan seeks annulment for “the further reason” that the Tribunal “failed to
consider or decide Pakistan’s related submission, on the separate issue of liability, that
TCCA’s claimed interests/rights under the CHEJVA Agreements and related rights were nonexistent and thus could not form the basis of a claim for breach of the substantive provisions
of the BIT.”541
267. This is plainly just a repackaging of the same fatally flawed arguments.
Pakistan’s contentions here are founded on the same false premise: that the Tribunal wrongly
concluded that TCCA had a protected “investment,” and that it should instead have found that
the Pakistan Supreme Court’s decision had its intended effect of depriving the Tribunal of
jurisdiction. For all the reasons stated above, there was no manifest excess of powers, failure
to state reasons, or serious departure from a fundamental rule of procedure. The Tribunal
considered the Parties’ arguments, the applicable law, and the extensive documentary and
539
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540
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testimonial record and reached its findings on liability consistent with its mandate under the
Treaty and the Convention.
E.

In Any Event, All of Pakistan’s Asserted Grounds Are Immaterial.

268. Pakistan concedes that before granting the “discretionary remedy” of
annulment, the Committee must consider whether “the circumstances which constitute the
ground for annulment . . . had—or could have had—a material effect upon the outcome of the
case.”542 On Pakistan’s own case, therefore, its “No Asset” annulment grounds must fail if
the alleged error could have had no material effect on the outcome of the case.
269. Each of Pakistan’s “No Asset” annulment grounds fails this test, because by its
terms, the “No Asset Objection”—which is premised on the alleged invalidity of the
CHEJVA, the 2000 Addendum, and the 2006 Novation Agreement (the “CHEJVA
Agreements”)—concerns only a portion of TCCA’s “investment,” as defined by the
Tribunal. Thus, even if Pakistan were correct that the CHEJVA Agreements did not
constitute “assets” under Pakistani law, and even if this rendered them incapable of qualifying
as “assets,” and, by extension, as “investments” under the Treaty, it would have no material
impact on the Tribunal’s jurisdictional holding.
270. Pakistan does not dispute that the Tribunal found that TCCA’s “investment”
included assets other than the CHEJVA Agreements. Specifically, the Tribunal found that
TCCA’s “investment” consisted of two distinct pillars and that “each” of those pillars
independently constituted an “asset” within the meaning of Article 1(1)(a). The “first pillar”
consisted of “TCCA’s own direct 75% interest in the CHEJVA and the Joint Venture that was
thereby established” while the “second pillar” consisted of TCCA’s “100% interest in its
Pakistani subsidiary, TCCP, which was established for the exclusive purpose of carrying out
[TCCA’s] activities in Pakistan” and through which TCCA “indirectly held all further rights
in the Reko Diq Project that were not held by the Joint Venture.”543
271. Pakistan’s “No Asset Objection” relates only to the first pillar and not the
second. Thus, even if the Committee were to find an annullable defect in the Tribunal’s
analysis concerning the first pillar, its conclusions concerning the second pillar of TCCA’s
investment would be unaffected, and there would be no impact on the Tribunal’s ultimate
finding that TCCA had a protected investment under the Treaty. In particular, it would not
impact the Tribunal’s finding that TCCA’s investment included the extensive “tangible and
intangible property” that TCCA and TCCP owned as well as TCCA’s “activities associated
with investments, such as the organisation and operation of business facilities” over the
course of TCCA’s decade-long 240+ million dollar exploration venture.544
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272. Pakistan’s assertion that the “first pillar” was “the critical investment with
respect to the claim concerning rejection of the Mining Lease Application”545 grossly
mischaracterizes the record and the Tribunal’s findings. Even if it were true that one pillar
was more “critical” than the other, which it is not, this would not alter the fact that the
Tribunal found that there were two distinct pillars to TCCA’s investment and that the
objection that Pakistan alleges the Tribunal failed to decide concerns only one of those pillars.
273. Nor is it correct, as Pakistan alleges, that the Tribunal’s findings on liability
and quantum “depended on the existence” of the CHEJVA Agreements.546 To the contrary,
the Tribunal expressly rejected Pakistan’s argument that the case turned only on TCCA’s
rights under the CHEJVA Agreements, finding that “contrary to Respondent’s allegation,
Claimant does not base its claims exclusively on Clause 11.8.2 of the CHEJVA but also on
rule 48 of the 2002 BM Rules and the assurances that it claims to have received from
Government officials.”547 Indeed, it is clear from the face of the Decision on Jurisdiction and
Liability that none of the four distinct Treaty breaches that the Tribunal found depended on
the validity of the CHEJVA Agreements.
274. First, the Tribunal’s finding that Pakistan breached its fair-and-equitabletreatment obligation by violating TCCA’s legitimate expectations turned not only on TCCA’s
rights under the CHEJVA Agreements but also on the rights enshrined in Pakistan’s
regulatory framework and the repeated direct assurances that Government officials made at
critical points of TCCA’s investment.548 Given the prominence Pakistan gave to its
arguments relying on the Pakistan Supreme Court’s judgment, the Tribunal was crystal clear
in rejecting that argument here as well. The Tribunal noted Pakistan’s own concession that
“acts or representations ‘may’ give rise to liability under international law ‘even if the acts or
representations are considered legally non-existent or null and void or susceptible to
invalidation as a matter of domestic law’,” and expressly held that the Supreme Court’s
decision to void the CHEJVA in 2013 was “not relevant” and “[could] not have any effect on
Claimant’s legitimate expectations in 2006.”549
275. Second, the Tribunal’s finding that Pakistan committed “a further violation of
the FET obligation,” by the “manner in which” it summarily dismissed TCCP’s Mining Lease
Application,550 turned not on TCCA’s rights under the CHEJVA Agreements but on TCCP’s
545
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rights under the Balochistan Mineral Rules (the “BM Rules”). The Tribunal found that TCCP
was “an exploration license holder under rule 48(1) of the 2002 BM Rules,” that it was thus
entitled to the rights granted to exploration license holders under the 2002 BM Rules,551 and
that “the Notice of Intent to Reject and the subsequent denial letter did not fulfill the actual
purpose of [the due process] requirements” of the BM Rules.552
276. In particular, the Tribunal found that (i) “the reasons set out in the Notice were
‘not commensurate with the size of the investment’”;553 (ii) the Licensing Authority refused,
despite repeated requests, “to provide any further clarifications on the stated reasons”;554
(iii) the Licensing Authority’s one-sentence denial “[did] not convey the impression that the
Licensing Authority took into consideration the arguments raised by TCCP in its 22-page
response to the Notice of Intent to Reject, which already set out several of the arguments that
were raised and subject to an intense debate in this arbitration”;555 (iv) Balochistan accelerated
the hearing in a manner that deprived TCCP of the opportunity to submit a written
rejoinder;556 and (v) TCCP’s appeal was denied “immediately after the hearing and without
officially communicating such decision to TCCP.”557
277. In short, all the actions that the Tribunal found to have violated the Treaty
under this independent FET breach related to TCCA’s investment in TCCP, not to the
CHEJVA Agreements.
278. Third, the Tribunal’s finding of expropriation expressly covered both pillars of
TCCA’s investment. The Tribunal explained that “[b]y denying TCCP’s Mining Lease
Application, . . . the Licensing Authority rendered it impossible for Claimant to make use of
the information and data it had collected and thereby also rendered Claimant’s interest in both
the CHEJVA and in TCCP useless. Without a mining lease, neither of them could any longer
fulfill their exclusive purpose, after the exploration had been completed; thus, following the
denial of TCCP’s Application, the value of both the CHEJVA and TCCP was effectively
neutralized.”558
279. Finally, the Tribunal’s finding that Pakistan “impaired, if not prevented
altogether” TCCA’s investment likewise expressly referenced both pillars of TCCA’s
investment.559 The Tribunal explained that “[b]y denying TCCP’s Mining Lease Application,
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Respondent prevented Claimant from making any use of its exploration work and of any
possibility to amortize its expenditures—much less to realize the benefit of its investment.
Given that both the Joint Venture in which Claimant had a 75% interest and Claimant’s
subsidiary TCCP were established for the sole purpose of carrying out the exploration and,
ultimately, the mining operations at Reko Diq, Claimant’s investment was rendered useless
when the Mining Lease Application was denied.”560
280. The Tribunal’s findings on quantum likewise did not “depend on” the
existence of the CHEJVA. The Tribunal awarded TCCA an amount “equivalent to the
(entire) value that its investment would have had if TCCP’s Mining Lease Application ha[d]
not been denied in violation of Respondent’s obligations under the Treaty,”561 which it
calculated by determining “the cash-equivalent amount a willing buyer would pay a willing
seller to purchase the asset at the Valuation Date.”562 That valuation did not depend on the
continued existence of the CHEJVA—an agreement principally focused on the exploration
phase of the Reko Diq project and that the parties envisioned would be replaced by a new
project agreement—but on the nature of the project that TCCA had developed as reflected in
its feasibility study.563
VI
THERE ARE NO GROUNDS TO ANNUL
THE TRIBUNAL’S DAMAGES AWARD.
281. Pakistan has not identified any basis for the Committee to annul the Tribunal’s
quantum determination. The Tribunal followed proper procedures, gave Pakistan ample
opportunity to present its evidence and arguments, fully considered that evidence and those
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arguments, and thoroughly explained its reasons in an authoritative Award that is well within
the scope of its broad discretion to determine damages.
282. In a quantum phase that spanned more than two years, the Tribunal received
three rounds of quantum briefing, including memorials, witness statements, and expert reports
that ran to well over 3,000 pages; granted Pakistan’s request for an evidence-gathering visit to
the Reko Diq site in addition to the previously-completed disclosure; and conducted a 10-day
hearing solely on quantum issues, during which it heard from 32 witnesses and experts, in
addition to hearing the Parties’ opening and closing arguments.
283. The Tribunal examined the Parties’ quantum arguments and evidence
exhaustively and stated the reasons for its decision on damages over the course of 1,657
paragraphs spanning 534 pages of the Award.564 As summarized in the description of the
Award above,565 the Tribunal explained in great detail the Award’s legal premises, why it
found that the modern DCF method provided a reliable valuation methodology in the
circumstances of this case, why and how it made various specific reductions to the damages
TCCA claimed, and why it rejected Pakistan’s remaining arguments.
284. Pakistan cannot overturn the Tribunal’s particularly thorough and insightful
damages Award by simply repeating arguments it already lost and contending how, in its
view, the Tribunal “should have” decided various predominantly factual issues.566 While
Pakistan attempts to clothe its arguments in annulment language—nominally asserting
manifest excess of powers, failure to state reasons, and serious departure from a fundamental
rule of procedure—in reality Pakistan’s wide-ranging challenges to the Tribunal’s substantive
holdings amount to an improper attempt to appeal the Award.
285. As a matter of law, Pakistan’s complaints that the Tribunal’s holdings were
“incorrect,”567 “erroneous,”568 made in “error,”569 or “flaw[ed],”570 or that the Tribunal
“misconstrued” the evidence571 provide no grounds for annulment. Annulment is “not an
appeal and therefore is not a mechanism to correct alleged errors of fact or law that the
tribunal may have committed.”572 Rather, its purpose is limited to safeguarding “the
564
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legitimacy of the process of decision,”573 on which none of Pakistan’s allegations cast any
doubt whatsoever.
286. Pakistan’s criticisms are, in any event, also wrong as a matter of fact. Over
and over again Pakistan misrepresents the record, including, for example, by asserting that the
Tribunal adopted TCCA’s assumptions “wholesale” when it actually adjusted those
assumptions and thereby reduced damages by over US$ 4 billion; claiming that the Tribunal
failed to address arguments that the Tribunal in fact analyzed in detail; characterizing the
Tribunal’s explicit findings under the Treaty compensation standard as a failure to apply that
very standard; and even going so far as to assert that TCCA’s Expansion Pre-Feasibility Study
had not been produced in disclosure and was not in the record, when Pakistan itself
designated that study and its appendices as an exhibit. Consequently, even if Pakistan’s
claims were not legally groundless, they would fail because they rest on false factual
premises.
287. Pakistan’s misconceived bid for a retrial must fail: Pakistan has been given
full and fair opportunity to present its case; the Tribunal provided ample reasons explaining
its findings; and the Tribunal’s decision of matters squarely within its mandate did not
manifestly exceed its powers.
A.

Pakistan’s Quantum Allegations Misunderstand the Grounds for Annulment.

288. Pakistan’s quantum arguments fail at the threshold because they ask the
Committee to re-examine the record and reach different substantive determinations than the
Tribunal did about the quantum of TCCA’s damages. Pakistan thus presents not an
annulment argument but an appeal, or—even more accurately and less permissibly—an
attempted re-trial. As a matter of law, such requests for second-guessing deserve no further
consideration.
289. The appellate nature of Pakistan’s application is apparent in Pakistan’s
Annex A, in which Pakistan presents a nine-page chart purporting to “illustrate[] where the
Tribunal engaged in numerous errors.”574 Despite carrying the burden of alleging and proving
that annulment grounds exist,575 Pakistan does not even attempt to identify why any of those
purported “errors” would support annulment, even if—counterfactually—Annex A were
accurate. Because erroneous holdings would not provide grounds for annulment in any event,
Pakistan’s Annex A is irrelevant and should be disregarded, but it nevertheless reveals the
true nature of Pakistan’s annulment application.
marks omitted).
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290.

The arguments that Pakistan actually articulates in its Memorial fare no better.

291. First, as described above,576 and as Pakistan concedes, the fundamental rules
of procedure that the annulment mechanism protects are limited to “principles of natural
justice.”577 Pakistan cannot obtain review of the Tribunal’s factual findings or decisions on
the merits by invoking a right to be heard.578 The right to be heard guarantees only a
reasonable opportunity to present one’s case. It “does not relate to the manner in which
tribunals deal with the arguments and evidence presented to them.”579 Yet every one of
Pakistan’s allegations about violations of fundamental procedural rules in the quantum Award
concerns not any actual deprivation of procedural rights, but complaints about how the
Tribunal dealt with arguments and evidence.
292. Second, the requirement to state reasons does not require the Tribunal to
address every single item of evidence and every single argument the Parties raised. As
Pakistan concedes, “the Tribunal need not address every argument offered by a party.”580 Nor
does it require the Tribunal to state reasons for its reasons.581 As explained above, a failure to
state reasons requires a total absence of reasons for the Tribunal’s decision. So long as the
Tribunal has stated reasons that allow a reasonable reader to understand the Award, the
annulment mechanism does not provide opportunity for assessment of the sufficiency,
adequacy, correctness, or quality of those reasons.582 These rules are fatal to Pakistan’s
quantum arguments alleging absence of reasons because all of them seek to contest the quality
of the Tribunal’s extensive reasons. Pakistan cannot point to even a single decision for which
the Tribunal provided no reasons at all.
293. Third, as described above,583 so long as “the Tribunal correctly identified the
applicable law and endeavoured to apply it”—even if it did so incorrectly—there can be no
576

See supra ¶¶ 152, 261.

577

Memorial ¶ 75.

578

See supra ¶¶ 155–156; see e.g., CAA-32, von Pezold ¶ 239 (“The function of an ICSID ad hoc committee
is not to review the factual findings of an ICSID tribunal or its decision on the merits, but to determine
whether any of the annulment grounds in Article 52 has been established.”); RAA-115, Dogan ¶ 129 (“It is
not within an ad hoc committee’s remit to re-examine the facts of the case to determine whether a tribunal
erred in appreciating or evaluating the available evidence.”).

579

RAA-111, Tulip ¶ 82 (emphasis added).

580

Memorial ¶ 601.

581

See supra ¶ 185; see infra ¶ 376; see e.g., CAA-60, Impregilo ¶ 176 (“There is no requirement whatsoever
for arbitral tribunals to indicate in an award the reasons why some types of evidence are more credible than
others.”); RAA-111, Tulip ¶ 105 (“[R]easons may be terse, summarizing a tribunal’s overall impression of
evidence without evaluating it in detail. In particular, a finding that the record does not support a particular
proposition may not require detailed reasoning.”); CAA-72, SGS ¶ 141 (“[I]t is not necessary to state
reasons for assertions that are in themselves reasons.”); CA-416, EDF ¶ 334 (“[A] tribunal is required only
to state the reasons for its decision, not to give reasons for each and every one of those reasons.”).

582

See supra ¶¶ 162–163.

583

See supra ¶¶ 144–146.

97

Case 1:19-cv-02424-TNM Document 36-16 Filed 12/21/20 Page 107 of 212

excess of powers.584 Pakistan concedes that a manifest excess of powers must be so obvious
as to be “discerned with little effort and without deeper analysis.”585 “An ad hoc committee
will not therefore annul an award if the tribunal’s disposition on a question of law is tenable,
even if the committee considers that it is incorrect as a matter of law.”586
294. These well-established principles create an insuperable obstacle to this limb of
Pakistan’s application. Even the most cursory review of the Award disproves the hollow and
obviously false allegation that the Tribunal completely failed to apply the Treaty at all. And
no amount of remonstration or recharacterization of how the Tribunal interpreted international
law and the Treaty’s provisions regarding compensation for lawful expropriations, or how it
assessed TCCA’s burden of proof and determined market value, can change the fact that the
Tribunal did in fact endeavor to interpret and apply the Treaty provisions and other applicable
legal standards in the manner that it determined to be correct.
295. Finally, these principles favoring deference apply with even greater force in
the quantum context, which “requires special consideration.”587 Annulment committees have
consistently recognized that “tribunals are generally allowed a considerable measure of
discretion in determining issues of quantum.”588 This follows from the fact that tribunals
must calculate the values of investments but for the respondents’ illegal acts,589 and “[t]here
can hardly be absolute proof for a hypothetical situation.”590 The uncertainty inherent in that
584

RAA-113, Daimler ¶ 191 (emphasis added); see, e.g., CAA-39, Alapli ¶ 245 (“[A]n ad hoc Committee is
not empowered to review the Tribunal’s appreciation of the law and the Tribunal’s determination of the
relevant facts. . . . What the Committee may do is to verify whether the Tribunal correctly identified the
proper law and endeavored to apply it.”); CAA-74, Venoklim ¶ 204 (“[T]he severity of the error [in the
application of the applicable law] has no relevance and therefore does not give rise to any ground for
annulment. If this were not the case, an ad hoc committee would in effect be an appeal court.”) (our
translation of the original Spanish text, which provides: “[L]a gravedad del error no tiene incidencia alguna
y por lo tanto no da cabida a causal de anulación alguna. Si no fuere así, un comité ad hoc sería, en efecto,
un tribunal de apelación.”).

585

Memorial ¶ 367; id. ¶ 366 (“[T]he relevant test is thus whether the excess of power can be discerned with
little effort and without deeper analysis.”) (quoting CAA-31 [RAA-097], Azurix ¶ 68) (internal citation
marks omitted).

586

RAA-074, Duke ¶ 99 (emphasis added); see also id. (“A debatable solution is not amenable to annulment,
since the excess of powers would then not be ‘manifest’.”).

587

CAA-66, Rumeli ¶ 136 (emphasis added).

588

Id. ¶ 146; see also RAA-063, Wena ¶ 91 (“With respect to determination of the quantum of damages
awarded, it may be recalled that the notion of ‘prompt, adequate and effective compensation’ confers to the
Tribunal a certain margin of discretion, within which, by its nature, few reasons more than a reference to
the Tribunal’s estimation can be given, together with statements on the relevance and the evaluation of the
supporting evidence.”); CAA-73, UAB ¶ 215 (“[A]rbitral tribunals enjoy a margin of appreciation in
providing reasons with regard to quantum.”); RAA-076, Vivendi II ¶ 255 (finding the methodology and
details of the damages calculation were “well within the margin of appreciation of the Tribunal”).

589

See, e.g., Award ¶ 275.

590

Id. ¶ 290.
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exercise “is not a reason to decline to award damages.”591 A tribunal’s task is “thus to
determine the extent of that loss as a matter of informed estimation, taking into account the
evidence before it.”592 In doing so, the tribunal assesses “‘the admissibility of any evidence
adduced and of its probative value.’ It is no part of the mission entrusted to an ad hoc
committee under Article 52 to review those judgments.”593
296. Accordingly, in Rumeli, for instance, the ad hoc committee held that the
tribunal had not failed to give reasons for its award of damages and refused to annul, even
though “[t]he figure of US$125 million [was] baldly stated in the Award, without an
explanation of a mathematical calculation undertaken by the Tribunal in arriving at it.”594 In
arriving at its conclusion, the committee emphasized:
The estimation of damages in such circumstances is not an
exact science. It is of the essence of such an exercise that the
tribunal has a measure of discretion, since the final figure must
of its nature be an approximation of the claimant’s loss. There
may in that context be real limitations on the extent of reasoning
which can reasonably be expected. . . . In arriving at its final
figure, the Tribunal was entitled to balance a number of
countervailing considerations. 595
297. The Tribunal’s damages award here easily satisfies—and indeed far exceeds—
these requirements. Pakistan had not only an adequate opportunity to be heard and present its
case, but an ample one that far exceeded the minimum process due to a party.
298. Contrary to Pakistan’s assertions that “the Tribunal’s analysis was serious
departure from a fundamental rule of procedure and a failure to state reasons,” the Tribunal
not only provided reasons for its decisions, but did so in abundant detail. It not only assessed
the amount of damages, but also articulated the methodology it relied on to reach that amount
(the modern DCF methodology); explained the reasons why that methodology was
appropriate and provided a reasonably certain estimate of TCCA’s damages; scrutinized
Prof. Davis’s DCF model, identifying the adjustments it made to assumptions in that model
and giving its reasons for making them; and offered reasons for rejecting the baseless
additional adjustments Pakistan suggested. In evaluating the evidence and assessing the
amount of damages Pakistan owes to TCCA, the Tribunal not only acted well within its

591

CAA-66, Rumeli ¶ 144 (emphasis added).

592

RAA-074, Duke ¶ 257 (“The Tribunal’s task was thus to determine the extent of that loss as a matter of
informed estimation, taking into account the evidence before it.”).

593

Id.¶ 258 (quoting ICSID Arbitration Rules, Rule 34(1)) (emphasis added).

594

CAA-66, Rumeli ¶ 178; see CA-40, Rumeli Telekom A.S. and Telsim Mobil Telekomunikasyon Hizmetleri
A.S. v, Republic of Kazakhstan, ICSID Case No. ARB/05/16, Award of 29 July 2008 ¶ 814.

595

CAA-66, Rumeli ¶ 179.
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mandate, but clearly decided the very issues the Parties submitted to it in accordance with the
proper law and the evidence before it.
299. The ICSID Convention and Rules require no more than that, and indeed could
have been satisfied with far less. On that basis alone, the Committee should dismiss
Pakistan’s challenge to the Tribunal’s quantum award, and that should be the end of the
inquiry.
300. For the sake of completeness, however, TCCA will also address below the
numerous inaccuracies and additional shortcomings in Pakistan’s allegations.
B.

The Tribunal’s Determination of the Measure of Compensation Provides No
Grounds for Annulment.

301. Pakistan’s claim that the Tribunal manifestly exceeded its powers because it
purportedly failed to apply Article 7(2) of the Treaty596 misconstrues the Tribunal’s mandate,
is predicated on an erroneous legal premise, misrepresents the Award, and ultimately seeks
merely to re-litigate factual findings the Tribunal made while explicitly applying Article 7(2)
to the facts before it. Each of these reasons by itself defeats Pakistan’s misguided and
misleading challenge.
302. First, Pakistan’s entire application is misconceived because it was clearly
within the Tribunal’s mandate to determine the appropriate standard of compensation for
Pakistan’s Treaty breaches.
303. In the original proceeding, TCCA argued that the full reparation standard
under customary international law ought to apply to Pakistan’s cumulative Treaty breaches,597
whereas Pakistan advocated the wholesale application of Treaty Article 7(2) to its unlawful
acts.598 Faced with the parties’ competing submissions, the Tribunal thus had to determine—
under international law, which indisputably supplied the rule of decision here—which of the
two standards applied, if and to the extent they differed at all in practice.
304. Far from something that would exceed its mandate, the determination of that
issue pursuant to international law was therefore precisely what the Tribunal was charged
with doing under the Treaty. On the facts before it, the Tribunal ultimately decided that this
was a distinction without a difference, since both standards led to the same measure of
compensation.599 But it did so applying the proper law, not derogating from it. Pakistan does
not—and indeed cannot—assert that the Tribunal did not endeavor to apply international law.
596

Memorial ¶¶ 402–403.

597

See, e.g., TCCA’s Reply Memorial on Quantum ¶ 42.

598

See, e.g., Pakistan’s Rejoinder on Quantum, dated 29 March 2018 (“Pakistan’s Quantum Rejoinder”),
¶¶ 64–69; see also Pakistan’s Quantum Post-Hearing Brief ¶ 302.

599

See Award ¶¶ 272–281.
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Hence, even in a counterfactual scenario where the Tribunal had applied one standard to the
exclusion of the other, any disposition of that international law question would not be
amenable to review by an annulment committee. Annulment is not an opportunity to appeal
on an issue entrusted to a tribunal, such as what the governing law specifies to be the
appropriate standard of compensation. This should be the end of the Committee’s enquiry.
305. Second, even assuming—contrary to the facts—that errors of law were subject
to review by an annulment committee, and that the Tribunal had paid no regard at all to
Article 7(2), Pakistan’s application would still fail because that Treaty provision does not
govern an award of damages for unlawful expropriation, and hence the Tribunal could not
have committed any error by failing to apply it. Treaty Article 7(2) merely specifies the
compensation that must be paid at the time an asset is expropriated in order for the
expropriation to be lawful pursuant to Article 7(1). The necessary legal premise to Pakistan’s
argument is thus wrong.
306. Defining the “prompt, adequate and effective compensation” that Article
7(1)(c) specifies must be paid as a condition for lawful expropriation, Article 7(2) provides:
[1] The compensation referred to in paragraph 1(c) of this
Article shall be computed on the basis of the market value of
the investment immediately before the expropriation or
impending expropriation became public knowledge.
[2] Where that value cannot be readily ascertained, the
compensation shall be determined in accordance with generally
recognised principles of valuation and equitable principles
taking into account the capital invested, depreciation, capital
already repatriated, replacement value, and other relevant
factors.600
307. According to well-established legal authority, including the opinion of
Pakistan’s own legal expert, Dr. Ripinsky, the full reparation standard of customary
international law—not the Treaty—thus ought to apply to Pakistan’s unlawful taking of
Reko Diq and its other, cumulative Treaty breaches.601 Although the Tribunal ultimately held
600

Ex. CE-4, Treaty, Art. 7(2). The first and second sentences of Article 7(2) have been numbered for ease of
reference.

601

See TCCA’s Reply Memorial on Quantum, dated 13 December 2017, ¶ 42 n. 51 (collecting authorities);
accord CA-431, S. Ripinsky et al, DAMAGES IN INTERNATIONAL INVESTMENT LAW (2008) (“Ripinsky”),
at 88 (“[T]he award of compensation for unlawful taking is governed not by investment treaties, but by
customary international law.”); see also id., at 85 (“Since unlawful expropriation is a type of wrongful
State conduct, it triggers the application of the customary international law regime of State responsibility, ie
the obligation to make full reparation as elucidated in the Chorzów Factory and the ILC Articles on State
Responsibility.”); CAA-71, B. Sepúlveda-Amor & M. Lawry-White, State responsibility and the
enforcement of arbitral awards, 33(1) ARB. INT’L 35, 38 (2017) (“[U]nless the treaty explicitly covers
issues such as attribution, reparation, justifications or defences, customary international norms (such as
those set out in the ILC Articles, which are described as of ‘residual’ character) have a role to play in
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that it was “not necessary to express an opinion on this point in the abstract,” it “agree[d] with
Claimant” that Article 7(2) is “at least primarily” intended to apply only to lawful
expropriations.602
308. Because the standard set out in Article 7(2) does not apply to Pakistan’s
unlawful acts, the central legal premise of Pakistan’s argument fails. This alone should cause
the Committee to dismiss the application.
309. Third, the central factual premise of Pakistan’s argument—that the Tribunal
“failed to apply the standard for compensation under the applicable BIT”603—is, in any event,
also false. The Tribunal, in fact, made specific findings that its damages award would be
consistent with both prongs of Article 7(2)—which provides the Treaty standard Pakistan
claims the Tribunal “failed to apply”—were they applicable. While Pakistan tries to
characterize its challenges to those findings as claims that the Tribunal did not apply the
Treaty, they are actually improper attempts to re-litigate the outcome of findings the Tribunal
made expressly applying the terms of the Treaty. Pakistan’s arguments thus provide no basis
to find that the Tribunal failed to apply the proper law, even if Pakistan were right that Article
7(2) provided the governing legal standards.
310. Article 7(2) establishes as a general rule that the compensation due for a lawful
expropriation “shall be computed on the basis of the market value of the investment
immediately before the expropriation.”604 It adds an exception where that value “cannot be
readily ascertained,” in which case the measure of compensation “shall be determined in
accordance with generally recognised principles of valuation and equitable principles.”605
Hence, unless the exception is triggered, the Treaty-based measure of compensation is market
value when the expropriation occurred—which coincided here with the measure of damages
under customary international law.606
311. Pakistan argues that the Tribunal erred by failing to apply the exception rather
than the general rule, ignoring that the Tribunal in fact made explicit findings with respect to
both the general rule and the exception.
determining responsibility and its consequences.”); CA-80, Case Concerning the Factory at Chorzów
(Germany v. Poland),1928 PCIJ, Series A, No. 17 (Merits), Judgment No. 13 of 13 September 1928; see
also CA-1, International Law Commission, Draft Articles on Responsibility of States for Internationally
Wrongful Acts, Y.B. INT’L L. COMM’N (2001), Vol. II, UN Doc. A/CN.4/SER.A/2001/Add.1 (Part 2)
(“ILC Articles”).
602

Award ¶¶ 277–278.

603

Memorial ¶ 402.

604

Ex. CE-4,Treaty, Art. 7(2) (emphasis added).

605

Id.

606

See CA-431, Ripinsky, at 85–88; see also CA-360, Crystallex International Corporation v. Bolivarian
Republic of Venezuela, ICSID Case No. ARB(AF)/11/2, Award of 4 April 2016 (“Crystallex”),
¶¶ 843–845.
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312. Noting that market value would also provide the measure of compensation if
customary international law applied, the Tribunal observed that:
[I]f the Tribunal reaches the conclusion that the market value of
Claimant’s investment can be ‘readily ascertained’ based on the
evidence and valuation methods before it, there is no need to
decide whether this result is based on the compensation
provision in Article 7(2) of the Treaty or a compensation
standard under customary international law.607
313. The Tribunal then performed precisely that analysis, ultimately making an
explicit finding, based on its review of the evidence, that Reko Diq’s market value could be
readily ascertained pursuant to the Article 7(2) standard.608 Accordingly, both customary
international law and the Treaty led to one and the same outcome: market value reflected the
proper measure of compensation under either view. Consequently, even under the Treaty’s
provision for lawful expropriation, the “general principles” exception contained in the second
sentence of Article 7(2) was irrelevant.
314. By challenging that holding, Pakistan would have the Committee perform its
own, independent, evaluation of the evidence to substitute Pakistan’s contention that “[t]he
‘market value’ of Reko Diq could not be readily ascertained”—which the Tribunal considered
and expressly rejected—for the Tribunal’s careful assessment of the evidence.609 That sort of
review—typical of a de novo appeal—would usurp the Tribunal’s function as the sole trier of
fact and is impermissible in ICSID annulment.610
315. Finally, even if the Committee were to review the merits like an appellate
court, and then to second-guess the Tribunal to find that the second branch of Treaty
Article 7(2) should have applied, Pakistan’s application would still fail. For the Tribunal
went on to make a supplemental finding that its damages award would also satisfy the
exception set out in the second sentence of Article 7(2), if that exception applied. As the
Tribunal explained:
[T]he Tribunal is convinced that in the specific circumstances of
this individual case, the valuation method relied on by Claimant
and its valuation expert Prof. Davis is the most appropriate
measure to value Claimant’s investment in Reko Diq. While it
will therefore not be strictly necessary to resort to the additional
criteria set out in the second sentence of Article 7(2), the
Tribunal will in any event give due consideration to generally
607

Award ¶ 280; see also id. ¶ 1778.

608

See id. ¶¶ 281, 1741.

609

Cf. Memorial ¶ 403.

610

See supra § III.A.
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recognized principles of valuation and verify whether the result
it has reached based on Prof. Davis’ method is reconcilable
with the amount of capital invested by Claimant in order to
ensure that Claimant will be awarded compensation in the
amount that truly reflects the damages it has incurred as a result
of Respondent’s breaches of the Treaty.611
316. Reflecting that approach, in Section VII.F of the Award, the Tribunal devoted
no fewer than 39 pages of the Award to verifying that the conclusion it had reached based on
TCCA’s valuation method reconciled with other valuation or evaluation methods, generally
recognized principles of valuation, and the amount invested by TCCA.612
317. The Tribunal’s determination that the calculation of Reko Diq’s market value
was “also in line with generally recognized principles of valuation as referred to in the second
sentence of Article 7(2) of the Treaty” deals another fatal blow to Pakistan’s challenge. Even
if the Committee were impermissibly to constrain TCCA’s damages for Pakistan’s unlawful
expropriation by the Treaty’s lawful-expropriation compensation standard, and even if the
Committee were impermissibly to second-guess the Tribunal’s threshold finding that
Reko Diq’s market value could be readily ascertained, Pakistan’s challenge would still be
unavailing because the Tribunal’s supplemental finding provides a sufficient and independent
basis to uphold the Award.
318. Consequently, even if Pakistan were correct that Treaty Article 7(2) provided
the compensation standard, there could be no ground to annul. The Tribunal went to
extraordinary lengths to ensure that its award was fully consistent with the purported Treaty
standard, making findings pursuant to Article 7(2): first, that the specified exception to the
market value standard did not apply; and second, that its damages findings were in any event
consistent with the alternate compensation standard that would govern if the exception did
apply. Accordingly, the Tribunal obviously did apply Treaty Article 7(2), and did not fail to
do so as Pakistan alleges.
319. While Pakistan disagrees with how the Tribunal applied Treaty Article 7(2),
that disagreement cannot justify annulment. Whatever the substantive merits of the
Tribunal’s conclusions—which are not appropriately the subject of annulment—there is no
conceivable argument that the Tribunal did not endeavor to apply international law and the
Treaty standard. Thus, even assuming that the Tribunal’s application of Article 7(2) to the
facts before it was somehow erroneous (which it was not), that alleged error could not
conceivably constitute an excess of powers for failure to apply the proper law—and still less a
manifest excess as the Convention requires.613

611

Award ¶ 281 (emphasis added).

612

See id. ¶¶ 1643–1742 (pp. 545–583).

613

See supra § III.B.
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C.

The Tribunal’s Determination of the Burden of Proof Provides No Grounds for
Annulment.

320. Pakistan’s allegation that the Tribunal adopted a standard of “applying a DCF
unless there is ‘fundamental uncertainty,’ rather than only if there is ‘sufficient certainty’”614
is inapposite and inaccurate. While its submission does not sufficiently particularize each of
these grounds, Pakistan appears to claim that the Tribunal (i) failed to state reasons for
considering whether the project faced “fundamental uncertainties”; and (ii) manifestly
exceeded its powers, including by purportedly “flip[ping] the burden of proof.”615 Both of
these claims are misguided.
321. First, even if—contrary to the facts—the Tribunal had misapplied the burden
of proof, that would not provide grounds for annulment. The Tribunal was clearly charged
with determining damages, which includes the mandate to determine and apply the burden of
proof. Pakistan makes no argument either that the Tribunal failed to carry out that mandate or
that the Tribunal was not endeavoring to apply the governing principles of customary
international law to those determinations. Pakistan’s disagreement with particular aspects or
the ultimate consequences of the Tribunal’s rulings can provide no basis for annulment.
322. That conclusion is especially true here, because there was little, if any, dispute
between the Parties concerning the applicable standard of proof. As the Tribunal explained,
the damages award turned not on fine legal distinctions concerning the abstract standard of
proof, as Pakistan suggests, but rather on the Tribunal’s concrete evaluation of the evidence in
the record:
In the Tribunal’s view, there is no dispute between the Parties
that Claimant has to prove that it suffered a loss and that it has
to provide a reasonable basis for the estimation of damages.
The dispute therefore appears to concern not so much the
standard of proof but rather whether the valuation method used
by Claimant and its expert yields results that are not ‘too
speculative’ or ‘too uncertain’ but rather enable the Tribunal to
assess Claimant’s damages ‘with reasonable confidence’ and
reach a ‘reliable’ conclusion.616
323. As the Tribunal further explained, “[w]hether or not this has been done in a
sufficient manner will form part of the assessment whether Claimant has in fact met its burden
of proof.”617

614

Memorial ¶¶ 409–416 (quotation at ¶ 416) (emphasis in original); see also id. at 127.

615

Id. ¶ 416; see generally id. ¶¶ 409–16.

616

Award ¶ 298.

617

Id. ¶ 291.
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324. The Tribunal’s factual finding that TCCA met its burden of proof falls outside
the scope of these annulment proceedings. As one ad hoc committee explained, “[t]he
decision about which values should be considered to define the amount for which [a
breaching party] shall be liable can only be taken by the Tribunal that heard the facts and the
evidence submitted by the Parties.”618 To assess damages, the tribunal must be the judge of
“the admissibility of any evidence adduced and of its probative value,” and “[i]t is no part of
the mission entrusted to an ad hoc committee under Article 52 to review those judgments.”619
Moreover, “[i]t [is] well within the domain of the [t]ribunal to rely on the best evidence before
it,” and damages assessments have thus been upheld even when made “on the basis of
evidence that is best described as patchy and scant.”620 In short, “valuation is the exclusive
responsibility of the arbitral tribunal,”621 and the Tribunal in the original proceeding properly
discharged that responsibility in a fully-reasoned Award that was well within its mandate.
325. Second, the Tribunal did not “effectively flip the burden of proof,”622 as
Pakistan alleges.
326. It is simply not true that the Tribunal adopted a standard of “applying a DCF
unless there is ‘fundamental uncertainty,’ rather than only if there is ‘sufficient certainty.’”623
To the contrary, the Tribunal made clear that lack of fundamental uncertainty was a
necessary—but not sufficient—condition for relying on a DCF valuation.
327. After spending fourteen pages of the Award reviewing cases concerning
“whether a DCF method (or a similar income-based valuation methodology) can be applied to
value a project which has not yet become operational”624—including the cases Pakistan cites
on this point625—the Tribunal concluded that a DCF valuation would be appropriate only if
both: (i) “the Tribunal is convinced that . . . the project would have become operational and
would also have become profitable” and that there were no “‘fundamental uncertainties’ due
to which it is not convinced that the project would have reached the operational stage and
would have been able to generate profits”; and (ii) the amount of those profits could be
determined with “reasonable confidence.”626
618

RAA-042, El Paso Energy International Company v. Argentine Republic, ICSID Case No. ARB/03/15,
Decision of the Ad Hoc Committee on the Application for Annulment of the Argentine Republic of
22 September 2014 (“El Paso”), ¶ 213.

619

RAA-074, Duke ¶ 258 (referring to ICSID Arbitration Rules, Rule 34(1)).

620

RAA-115, Dogan ¶¶ 158, 155.

621

RAA-042, El Paso ¶ 209 (emphasis added).

622

Memorial ¶ 416.

623

Id. (emphases in original); see also id. at 127.

624

Award ¶ 330.

625

See Memorial ¶¶ 411–413.

626

Award ¶¶ 292–330.
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328. Thus, examination of whether there were fundamental uncertainties formed
only one part of one prong of the Tribunal’s two-pronged analysis. Under the first prong of
its analysis, the Tribunal first concluded that “[TCCA] has established that . . . the Reko Diq
project would have gone forward and become operational and profitable in due course”627
based on TCCA’s affirmative evidence of the project’s likely future probability. Only then
did the Tribunal also conclude that there were no “fundamental uncertainties” that
nevertheless “would have stopped the project or rendered it unprofitable.”628
329. The Tribunal then went on to address the second prong. In an analysis
Pakistan fails to mention, the Tribunal considered the “second question” of “whether the
inputs for a DCF calculation presented by the Parties’ experts provide the Tribunal with a
reasonable basis to determine the future cash flows of Claimant’s investment with a
reasonable amount of confidence.”629
330. The Tribunal’s approach followed the conclusion of Pakistan’s legal expert,
Dr. Ripinsky—which the Tribunal explicitly adopted—that:
A number of investment tribunals have suggested that once the
fact of the damage has been established, a claimant should not
be required to prove the actual amount of damages with the
same degree of certainty. In the DCF context, I take this to
mean that uncertainties remain inherent in any DCF analysis,
and the method can still be used despite the impossibility of
producing a “scientifically precise” result. After all, value
established for a hypothetical transaction is not a fact, but rather
an informed opinion of how much an asset is worth. However,
for the DCF method to be accepted, the claimant must get over
the ‘hump’ of demonstrating its appropriateness and reliability
in the specific circumstances of the case.630
331. Applying that analytical framework, the Tribunal made an explicit finding that
the DCF method could produce a “sufficiently reliable result” in the circumstances of this
case.631 Pakistan acknowledges that, in making that finding, the Tribunal was, in fact,
applying the same “reasonable certainty” standard that its own expert, Dr. Ripinsky,
advocated.632

627

Id.¶ 331.

628

Id.¶ 333.

629

Id.¶¶ 334–35.

630

See id. ¶ 296 (quoting Ripinsky I ¶ ¶ 42).

631

Id. ¶ 335.

632

See Memorial ¶ 419.
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332. The Tribunal’s consideration of “fundamental uncertainties” in the manner
Dr. Ripinsky suggested thus did not “effectively flip the burden of proof,”633 as Pakistan
alleges. The Tribunal expressly relied on “the information and evidence presented by
Claimant” to find that TCCA had made its affirmative case before additionally considering—
as Dr. Ripinsky said it should—whether there were nevertheless “fundamental uncertainties”
that would prevent a finding that profitability was reasonably likely. Far from flipping the
burden of proof, the Tribunal explicitly reaffirmed and applied “the fundamental principle that
Claimant bears the burden of proving its damage, including the quantum of its damage,” and
it found that TCCA had adequately discharged that burden.634
333. Third, to the extent Pakistan may intend to argue that the Tribunal failed to
state reasons for considering “fundamental uncertainties” as part of the first prong of its
analysis,635 that is another improper demand for reasons for reasons. It is also, in any event,
factually inaccurate and, indeed, highly misleading.
334. Contrary to Pakistan’s allegations that the Tribunal “manufactured” a standard
“for which no source was cited,”636 the Tribunal explicitly credited Dr. Ripinsky—Pakistan’s
legal expert—as the source of the “fundamental uncertainty” phrase. In various passages of
his first report, Dr. Ripinsky referred interchangeably to “fundamental uncertainties” or
“significant uncertainties” as something that would preclude reliance on a DCF valuation.637
Pakistan invoked Dr. Ripinsky’s opinions in its submissions,638 and the Tribunal expressly
quoted from Dr. Ripinsky’s description of the “hump’” that needs to be “gotten over” to
demonstrate the “[a]ppropriateness of the DCF method for non-going concerns:”639
If, at the date of valuation, there were significant uncertainties
affecting the project’s future prospects, this generally precludes
reliance on the DCF method. In addition to financing issues
and commercial terms, the relevant fundamental uncertainties
may include technological, logistical, infrastructure, regulatory
and other risks. 640

633

Id. ¶ 416.

634

Award ¶ 302.

635

See Memorial ¶ 415.

636

Id.

637

See, e.g., Ripinsky I ¶ 76 (“If . . . fundamental uncertainties cannot be resolved in favour of the claimant on
the basis of the applicable standard of proof, this should preclude reliance on the DCF method.”) (emphasis
added).

638

See Pakistan’s Quantum Post-Hearing Brief ¶ 319; Pakistan’s Counter-Memorial on Quantum, dated
20 September 2017 (“Pakistan’s Quantum Counter-Memorial”), ¶¶ 96, 107.

639

See Ripinsky I (quoted at Award ¶ 296); id. at 5, 12.

640

Id. ¶ 11 (emphases added) (quoted in part at Award ¶ 329).
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335. The Tribunal thus not only identified the source of the “fundamental
uncertainties” phrase that it quoted, but incorporated the very analysis Pakistan’s own legal
expert had suggested into its more fulsome consideration of whether, under the first prong of
its two-pronged analysis, it was “convinced that . . . the project would have become
operational and would also have become profitable.”641 Whatever Pakistan may now think of
the soundness of incorporating what it calls the “‘fundamental uncertainty’ standard” as one
component within the larger analysis, the provenance of that particular expression is clear:
Pakistan’s own submissions.
336. In quoting Dr. Ripinsky’s “fundamental uncertainties” language, the Tribunal
was merely stating with other words that TCCA had adequately established profitability.
Other tribunals have used a similar turn of phrase,642 and the Tribunal understandably chose to
reason the Award referencing the terminology advanced in Pakistan’s own pleadings. But the
Award shows that the Tribunal took Pakistan and Dr. Ripinksy’s no-fundamental-uncertainty
formulation as simply another way of expressing one aspect of its determination that it was
“convinced that . . . the project would have become operational and would also have become
profitable.”643
337. The Tribunal itself said as much. Immediately after quoting Dr. Ripinsky’s
opinion that if “fundamental uncertainties cannot be resolved in favor of the claimant on the
basis of the applicable standard of proof, this should preclude reliance on the DCF method,”
the Tribunal stated its holding that:
the information and evidence presented by Claimant provide a
reasonable and sufficient basis to determine the value of
Claimant’s investment using an income-based valuation
method. In other words, the Tribunal does not consider that
there are ‘fundamental uncertainties’ that would preclude the
application of a DCF method or, more precisely, the application
of the modern DCF method used by Prof. Davis.644
338. Finally, Pakistan’s assertion that “[t]here is no reason that precedes or follows
the Tribunal’s conclusion” that there were no fundamental uncertainties thwarting the project
is also simply false.645 The Tribunal did not summarily conclude that “‘the risks associated
with water, security and a social license’ and/or the uncertainty in regards to the Mineral
641

Award ¶ 330.

642

See, e.g., CAA-37, AES Solar and others (“The PV Investors”) v. Kingdom of Spain, PCA Case No. 201214, Final Award of 28 February 2020 ¶ 691 (holding that an award of lost profits may be appropriate where
“there is no major uncertainty”) (emphasis added). See also CA-360, Crystallex ¶ 874 (stating that
“prospective profits must not be too speculative, contingent, uncertain, and the like”).

643

Award ¶ 330.

644

Id. ¶ 301 (emphasis added).

645

Cf. Memorial ¶ 417.
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Agreement and its terms do not constitute ‘a ‘fundamental uncertainty’ that would have
stopped the project or rendered it unprofitable,’” as Pakistan suggests.646 Instead, the
Tribunal duly stated its reasons for crediting the evidence that “this project would become
operational and profitable” and explicitly rejected Pakistan’s argument that the Feasibility
Study “was a blueprint for another Mega Project failure.”647 Over a 357-page section of the
Award, in which it reviewed the testimony of no less than 25 experts and 5 fact witnesses, the
Tribunal engaged in highly detailed examination of “whether Claimant has established the
feasibility of the project”648 as one aspect of its inquiry into the “Impact of the Risks and
Issues Raised by Respondent on the Feasibility of the Project and/or the Value of Claimant’s
Investment.”649
339. In sum, the Tribunal’s consideration of “fundamental uncertainties” was not
only entirely consistent with its mandate, but, indeed, tracked the opinions of Pakistan’s own
legal expert, Dr. Ripinsky. The Tribunal stated reasons both for considering whether there
were fundamental uncertainties and for finding that there were none. The Tribunal’s
determination and application of the burden of proof thus provides no conceivable basis for
annulment.
D.

The Tribunal’s Reliance on the Modern DCF Method Provides No Grounds for
Annulment.

340. The Tribunal did not manifestly exceed its powers, fail to state reasons, or
seriously violate any fundamental rule of procedure by concluding that the modern DCF
method was the appropriate way to determine the damages that Pakistan owes to TCCA. To
the contrary, the Tribunal acted well within its wide discretion to determine the approach to
damages that suited the facts and circumstances of this particular dispute, it provided reasons
far more extensive than required for doing so, and it gave Pakistan not just adequate but
ample procedural opportunities to address the applicability of modern DCF to this case.
341. Pakistan’s litany of criticisms about the Tribunal’s decision to accept a
modern DCF approach to quantify TCCA’s damages is just another attempt to appeal a
holding that it dislikes, and to do so on the basis of countless legal and factual inaccuracies.
Nevertheless, fundamentally and objectively, there can be no genuine dispute that the
Tribunal had the power to determine the appropriate approach to damages, that it gave the
Parties plenty of opportunities to present argument and evidence on modern DCF and
received not a single contemporaneous complaint about that process, and that it stated in the
Award its reasons for relying on modern DCF.650
646

Id. ¶¶ 415–416 (quoting Award ¶ 333).

647

Award ¶¶ 331–332.

648

Id. ¶ 366.

649

Id. ¶¶ 366–1422 (pp. 113–470) (quotation at 113).

650

See id. ¶¶ 309–365.
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342. The Convention requires no more than that. And it forbids legally misguided
and factually wrong arguments of the kind Pakistan makes about the Tribunal’s adoption of
modern DCF. Hence there is no basis to annul the Tribunal’s decision to use modern DCF.
1.

Tribunals Enjoy Broad Discretion to Choose an Appropriate
Valuation Method.

343. As the Iran-United States Claims Tribunal observed more than three decades
ago, “when the circumstances militate against calculation of a precise figure, the Tribunal is
obliged to exercise its discretion,” it being “generally recognized that international tribunals
have a wide margin of appreciation to make reasonable approximations[.]”651 In the words of
the Crystallex tribunal, “full discretion . . . applies also in respect of the weight to be assigned
to the evidence proffered in respect of damages calculations.”652 Mindful of the nature of the
task at hand, annulment committees have consistently affirmed that tribunals, as triers of fact,
“are generally allowed a considerable measure of discretion in determining issues of
quantum.”653
344. Consistent with that position, and contrary to what Pakistan suggests, the
choice of valuation method is not a matter of legal principle, but a highly fact-specific
enquiry. Once an investor provides a reasonable basis to quantify the fair market value of its
investment, a tribunal will consider all the evidence before it to determine the best estimate of
that value. Any valuation method—including DCF—is merely a tool to answer these factual
questions.654 The authorities on which Pakistan itself relies confirm that “[a]t international
law, depending on the circumstances arising in a particular case, there are a number of ways

651

CA-435, Starrett Housing Corporation, Starrett Systems, Inc. and others v. The Government of the Islamic
Republic of Iran, Bank Markazi Iran and others, IUSCT Case No. 24, Final Award No. 314-24-1 of
14 August 1987 (“Starrett”), ¶ 339.

652

CA-360, Crystallex Award ¶ 863.

653

CAA-66, Rumeli ¶ 146. Accord RAA-074, Duke ¶ 256 (citing Rumeli); RAA-063, Wena ¶ 91 (“With
respect to determination of the quantum of damages awarded, it may be recalled that the notion of ‘prompt,
adequate and effective compensation’ confers to the Tribunal a certain margin of discretion, within which,
by its nature, few reasons more than a reference to the Tribunal’s estimation can be given, together with
statements on the relevance and the evaluation of the supporting evidence.”); RAA-42, El Paso ¶ 207
(“The Committee believes that arbitration tribunals may proceed with some discretion in quantifying
damages. A reasoned exercise of such discretion, as performed by the Tribunal, does not amount to a
decision ex aequo et bono.”); CAA-73,UAB ¶ 215 (“[A]rbitral tribunals enjoy a margin of appreciation in
providing reasons with regard to quantum”); RAA-110, Occidental Petroleum Corp. v. Republic of
Ecuador, ICSID Case No. ARB/06/11, Decision on Annulment of the Award, 2 November 2015, ¶ 412
(“[A]d hoc committees have consistently held that tribunals have a wide margin of discretion with respect
to the calculation of damages”); RAA-115, Dogan ¶ 165(“In quantifying damages . . . [a] tribunal has
broad discretion when evaluating the probative value of evidence”).

654

See, e.g., CA-360, Crystallex ¶ 881 (holding that whether a claimant has provided the tribunal with
reasonable basis to assess loss “relates to the choice of the appropriate methodology or methodologies to
determine the fair market value of [the claimant]’s investment”).
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of approximating fair market value.”655 The Crystallex tribunal correctly summarized the
point as follows:
[T]here is no one methodology best suited for determining the
fair market value of the investment lost in every situation.
Tribunals may consider any techniques or methods of valuation
that are generally acceptable in the financial community, and
whether a particular method is appropriate to utilize is based on
the circumstances of each individual case.656
345. On the record before the Tribunal, it was undisputed that the choice of
valuation method should turn on the specific facts and circumstances of the case, not on some
abstract, mechanical legal rule. Pakistan’s own legal expert, Dr. Ripinsky, acknowledged that
“[t]he choice of a specific approach, or approaches, depends on the circumstances of a
specific case, the data available and the valuation methods put forward by the parties.”657 In
the Opinion on Pakistan’s First Disqualification Request, the PCA Secretary-General likewise
observed that “the acceptance of a method of valuation of damages by a tribunal in a
particular case is a consequence of the specific facts of the case and the suitability of the
method of valuation to the circumstances of the case.”658 In fact, as the Tribunal took note,
Pakistan itself “agreed with the ‘truism’ that ‘the applicability of DCF methodology is
decided on the facts of each case.’”659
346. Unsurprisingly, the Tribunal “agree[d] with the Parties that the analysis which
valuation method is appropriate to value a project can only be made on a case-by-case basis,
taking into account all relevant circumstances of the case and the evidence that the Parties
have brought before this Tribunal.”660
2.

The Tribunal’s Reliance on the Modern DCF Method Did Not
Manifestly Exceed its Powers.

347. As part of its broader discretion with respect to valuation methods, it was well
within the Tribunal’s mandate to rely on a forward-looking method, including the
industry-sanctioned modern DCF method that TCCA advocated. Contrary to Pakistan’s
655

RLA-398, Compañía de Aguas del Aconquija S.A. and Vivendi Universal S.A. (formerly Compañía de
Aguas del Aconquija, S.A. and Compagnie Générale des Eaux) v. Argentine Republic (I), ICSID Case
No. ARB/97/3, Award II of 20 August 2007, ¶ 8.3.3.

656

CA-360, Crystallex Award ¶ 886; see also CA-432, Bear Creek Award ¶ 598 (“The jurisprudence . . . does
not provide a general rule, although it does emphasize the need to have regard to [the] specific factual
situation of each particular case.”).

657

Ripinsky I ¶ 21; see also id. ¶ 85.

658

PCA Opinion ¶ 143.

659

See Award ¶ 309 (citing Pakistan’s Quantum Rejoinder ¶¶ 83–84).

660

Id. ¶ 310.
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mistaken legal submissions—which are premised on a non-existent purported rule that would
absolutely bar the use of DCF for any development-stage project, regardless of its particular
circumstances or the probative value of the evidence in the record—the Tribunal applied the
proper legal standards. Neither the adoption of a DCF method, generally, nor the Tribunal’s
specific reliance on Prof. Davis’s modern DCF model, in particular, manifestly exceeded the
Tribunal’s powers.
(a)

The Tribunal Did Not Manifestly Exceed Its Power By
Relying on a Forward-Looking Valuation Method.

348. Contrary to Pakistan’s assertions, there can be no basis to annul the Award due
to what Pakistan calls a “generally recognised principle” that “DCF techniques are not
appropriate to value early-stage projects.”661
349. First, as described above, claiming that the Tribunal erred in its application of
legal principles is simply not a valid annulment ground.662
350. Second, in any event there is no such “generally recognized principle.” The
weight of international legal authority in fact rejects Pakistan’s purported principle, which
would categorically bar an award of forward-looking damages where harm is done to a new
business.
351. It follows from the necessarily fact-specific nature of damages determinations
that there can be no bright-line rule or general principle barring an award of DCF-based
compensation for the taking of an early-stage project, much less a mature development-stage
project like Reko Diq. Other investor-state tribunals, from which the Tribunal “consider[ed]
it useful to take guidance,”663 confirm that DCF can be applied to an early-stage mining
project if the evidence in the record provides a reasonable basis to do so. After reviewing
recent case law and the Parties’ extensive submissions on these points, the Tribunal
concluded:
[T]he question whether a DCF method (or a similar incomebased valuation methodology) can be applied to value a project
which has not yet become operational depends strongly on the
circumstances of the individual case. The first key question is
whether, based on the evidence before it, the Tribunal is
convinced that in the absence of Respondent’s breaches, the
project would have become operational and would also have
become profitable. The second key question is whether the
Tribunal is convinced that it can, with reasonable confidence,
661

See e.g., Memorial ¶ 406.

662

See supra ¶¶ 143–146.

663

Award ¶ 311.

113

Case 1:19-cv-02424-TNM Document 36-16 Filed 12/21/20 Page 123 of 212

determine the amount of these profits based on the inputs
provided by the Parties’ experts for this calculation.664
352. The Crystallex and Gold Reserve awards—which the Parties addressed at
length and the Tribunal analyzed in detail—are particularly insightful. Both of those awards
endorsed the use of income-based valuation methodologies to ascertain the market value of
development-stage properties like Reko Diq.
353. In Crystallex, the tribunal “accept[ed] that predicting future income from
ascertained reserves to be extracted by the use of traditional mining techniques . . . can be
done with a significant degree of certainty, even without a record of past production.”665 The
tribunal emphasized that the claimant in that case, like TCCA in the original proceeding,
“established the fact of future profitability, as it had completed the exploration phase, the size
of the deposits had been established, the value can be determined based on market prices, and
the costs are well known in the industry and can be estimated with a sufficient degree of
certainty.”666 On those facts, the Crystallex tribunal explicitly endorsed forward-looking
methodologies—including income-based methods like DCF—and rejected the respondent’s
reliance on backward-looking methodologies such as those espoused by Pakistan.667
354. Similarly, in Gold Reserve, the tribunal “accept[ed] the explanation” of
Dr. Burrows—who appeared in this case as one of Pakistan’s own quantum experts—that a
DCF valuation “can be reliably used in the instant case because of the commodity nature of
the product and detailed mining cashflow analysis previously performed.”668 This was
Dr. Burrows’s view even though “the Brisas Project was never a functioning mine and
therefore did not have a history of cashflow.”669 The Gold Reserve tribunal took further
comfort in the fact that its conclusion was supported by the Canadian Institute of Mining
Standards and Guidelines for Valuation of Mineral Properties.670
355. These authorities confirm the intuition of Pakistan’s legal expert, Dr. Ripinsky,
that, “in some respects, the mining sector may be more amenable to application of the DCF
methods.”671 Widespread use of DCF in the mining sector reflects simple commercial reality.
Unlike other types of new business ventures—which may have to compete for market share
and depend on evolving consumer preferences—mining projects operate in a commodity
664

Id. ¶ 330.

665

CA-360, Crystallex ¶ 879 (emphasis added).

666

Id. ¶ 880.

667

Id. ¶¶ 882–884.

668

CA-177, Gold Reserve Inc. v. Bolivarian Republic of Venezuela, ICSID Case No. ARB(AF)/09/1, Award
of 22 September 2014, ¶ 830.

669

Id.

670

Id. ¶ 831.

671

Ripinsky I ¶ 77 (emphasis added).
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market with relatively stable demand, allowing for more reliable cash-flow projections.672
Even tribunals that have rejected DCF on the facts before them typically recognize that
early-stage projects in the extractive industries often face lower uncertainty than that affecting
other sectors—thus refuting Pakistan’s proposed bright-line rule.673 Mining valuation
standards unanimously endorse income-based approaches to value development-stage
properties, a particularly salient fact given that the Tribunal based damages on TCCA’s
market value and hence had to consider how buyers and sellers of mining properties approach
valuation.674 Indeed, on the stand, Pakistan’s own quantum expert, Dr. Burrows,
acknowledged that mining companies “always” use DCF analysis to value properties like
Reko Diq.675
356. Tellingly, none of the mining cases Pakistan continues to invoke establishes
the legal rule it advocates. While the Khan, Copper Mesa, and Bear Creek tribunals rejected
DCF-based valuations on the facts before them, they did not purport to lay down any brightline rule prohibiting the use of DCF in connection with non-operating assets. The Khan
tribunal declined to adopt a DCF analysis given the heightened uncertainties that affected a
project run by a junior company, but expressly noted that “in the case of a mine with proven
reserves, the DCF method is often considered an appropriate methodology for calculating fair
market value.”676 In Copper Mesa, in turn, the mining property was, unlike Reko Diq, still at
672

See, e.g., CAA-40, J. Alberro & G. D. Ruttinger, “Going Concern” as a Limiting Factor on Damages in
Investor-State Arbitrations, 2(1) J. DAMAGES INT’L ARB. 1, 12–13 (2015). See also id. at 14 (“[T]he
distinctive nature of projects involving extraction of minerals or hydrocarbons justifies use of the DCF
method of calculating damages even when the project was not a going concern at the time of the treaty
breach.”).

673

See, e.g., CA-369, Mohammad Ammar Al-Bahloul v. Republic of Tajikistan, SCC Case No. 064/2008, Final
Award of 8 June 2010, ¶ 75 (“The Tribunal considers that the application [of a DCF-based analysis to an
early-stage business venture] might be justified, inter alia, where the exploration of hydrocarbons is at
issue. The determination of the future cash flow from the exploitation of hydrocarbon reserves need not
depend on a past record of profitability There are numerous hydrocarbon reserves around the world, and
sufficient data allowing for future cash flow projections should be available to allow a DCF-calculation”);
CAA-64, Mohamed Abdel Raouf Bahgat v. Arab Republic of Egypt, PCA Case No. 2012-07, Final Award
of 23 December 2019, ¶ 443 (“The Tribunal acknowledges that specific jurisprudence exists in respect of
the application of the DCF method to non-going concerns designed for the exploration and exploitation of
natural resources.”).

674

See Quantum of Damages Reply Report by Prof. Graham A. Davis, dated 13 December 2017 (“Davis II”),
¶ 24 and the mining valuation standards cited therein; see also Award ¶ 349 (noting CIMVal guidance that
the income approach is commonly used to value mining projects at the Reko Diq project’s development
stage).

675

Transcript of Hearing on Quantum, dated 14–24 May 2018 (“Quantum Tr. (Day #)”) (Day 9), at 2827–
2828 (Burrows).

676

RLA-375, Khan Resources Inc., Khan Resources BV, and CAUC Holding Company Ltd. v. Mongolia, PCA
Case No. 2011-09, Award on the Merits of 2 March 2015, ¶ 391; see also id. ¶ 392 (noting the uncertainties
typically associated with projects run by junior mining companies, including “whether a further strategic
partner would have been brought into the business” and “whether [the claimant] would have taken the
[project] through to production or sold it”).
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an exploratory stage and faced violent local opposition.677 The Bear Creek tribunal declined
to apply DCF emphasizing both “the extent of the [popular] opposition” to the project and
“the reasons for it,” and concluding that the project could not “be considered to be viable” in
the short-term.678 And while Pakistan asserts that “TCCA’s own counsel acknowledged the
‘generally recognised principle’ that DCF techniques are not appropriate to value early-stage
projects,” that assertion disregards the fact that the Reko Diq project was a development-stage
property, and selectively quotes an incomplete passage from a law review article that does not
in fact support Pakistan’s case.679
(b)

The Tribunal Did Not Manifestly Exceed Its Power By
Relying on the Modern DCF Method in Particular.

357. Moreover, nothing about the modern DCF method in particular placed it
beyond the scope of the Tribunal’s broad discretion over which particular techniques and
methodologies to use to determine the amount of damages.
358. Pakistan attempts two objections to the Tribunal’s reliance on the modern DCF
method: (i) that it is purportedly a “novel and untested methodology”680 that “no other
tribunal had ever adopted . . . in an investor-state arbitration”;681 and (ii) that “TCCA could
not establish its alleged future income streams with ‘sufficient certainty’”682 using it.
359. On the face of these challenges, none asserts any annullable defect. Neither is
an argument that the Tribunal failed to apply the proper law. Whether a particular
methodology can provide a reasonably reliable determination of market value is a casespecific, factual inquiry that in no way turns on whether other tribunals have considered or
677

See CA-272, Copper Mesa Mining Corporation v. Republic of Ecuador, PCA Case No. 2012-2, Award of
15 March 2016, ¶ 7.24 (“The Claimant’s concessions remained in an early exploratory stage with no actual
mining activities, still less any track record as an actual mining business; and, particularly as regards the
Junín concessions, that the Claimant’s chances of moving beyond an exploratory stage were, by December
2006, slender.”); see also id. ¶ 6.99.

678

CA-432, Bear Creek ¶ 599.

679

Compare Annulment Application ¶ 406 (authors of arbitration guide article “conceded that tribunals
regularly ‘have considered DCF methodologies inappropriate for valuing investments that are at an early
stage”) (emphasis added) RLA-361, A. J. Lee, S. J. Rowe, & R. Pacht, Compensation in Energy
Arbitration, in THE GAR GUIDE TO ENERGY ARBITRATIONS (2d ed. 2017), at [3] (noting merely that “some
tribunals have considered DCF inappropriate . . . where there is insufficient historical data on which to base
future projections”) (emphasis added); see also CAA-56, M. W. Friedman & F. Lavaud, Damages
Principles in Investment Arbitration, in THE GUIDE TO DAMAGES IN INTERNATIONAL ARBITRATION 96, 105
(3d ed. 2018) (“In other circumstances, such as cases involving the extractive industries, reliable
projections often can be made even in respect of development-stage properties with no operating record,
thus allowing tribunals to rely on income-based approaches to quantify damages”).

680

Memorial ¶ 376.

681

Id. ¶ 374; see also id. ¶¶ 6, 373, 387, 416 (describing modern DCF as “unprecedented,” “not widely
accepted,” and “in contravention of well-settled valuation precedent.”).

682

Id. ¶ 376; see also id. ¶¶ 386, 403, 409, 414–416.
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adopted the methodology in other circumstances. Pakistan’s false allegation that the modern
DCF method could not provide a reliable valuation is equally irrelevant. The Tribunal
explicitly found that the modern DCF method provided an appropriate methodology for
determining market value on the facts before it under the reasonable-certainty standard of
proof.683 Even if the Tribunal had been mistaken in coming to that decision, the Tribunal’s
use of a flawed methodology would not be an annullable error.684
360. Since Pakistan’s arguments that the modern DCF method was unprecedented
and not sufficiently reliable improperly challenge the correctness of the Tribunal’s factual and
legal conclusions, they simply are not grounds for annulment even if they were accurate.
361.

In any event, Pakistan’s assertions are not accurate.

362. Contrary to Pakistan’s assertion that the modern DCF method is a “novel and
untested methodology,”685 Prof. Davis explained to the Tribunal that it “is not as recent as the
name might suggest.”686 As Prof. Davis described, “since it was introduced almost forty years
ago, it has seen increasing use in the mining industry and has now been a primary valuation
method listed in CIMVal since 2003.”687
363. Indeed, the Tribunal found that the “modern DCF method applied by
Prof. Davis is a recognized valuation method which is used in the industry for valuing mining
properties in the appropriate circumstances”688 based, in part, on its thorough examination of
CIMVal’s detailed analysis of the modern DCF method in its 2012 letter to the International
Valuation Standards Council. Among other things, CIMVal advised the IVSC that the
modern DCF method “is a recognized DCF method for fair value estimates under accounting
guidelines and well supported in valuation and finance theory literature.”689 Noting that it
was common ground among the parties that “CIMVal, which is comprised of experts in
mineral project valuation, and the Standards and Guidelines it issues, reflect international best
practices,”690 the Tribunal observed that it “attaches importance to the CIMVal opinion
because it is good evidence of the valuation methodology likely in practice to have been used
683

Award ¶ 361.

684

Cf. Memorial ¶ 408 (“The Tribunal ignored the generally recognised principle that DCF is inappropriate for
early-stage projects that are not yet a going concern, and as a result manifestly exceeded its powers by
adopting a DCF valuation.”); see also id. ¶¶ 401, 405.

685

Memorial ¶ 376.

686

Davis II ¶ 34.

687

Id. ¶ 37; see generally id. ¶¶ 34–39 (describing the modern DCF method’s acceptance and use in the
mining industry).

688

Award ¶ 355.

689

See id. ¶ 350 (quoting CE-1483, CIMVal Letter re: Valuations in the Extractive Industries, dated
22 October 2012, at 5–6).

690

Id. ¶ 347.
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by an actual buyer in the limited market for large-scale mining enterprises at the relevant
time.”691
364. That the modern DCF method had not been presented or ruled on as a primary
valuation methodology in a published arbitration decision also provides no basis for
annulment. As the Tribunal stated:
the absence of investment treaty jurisprudence – affirmative or
negative – does not in itself constitute a valid ground for
rejecting a valuation method if the Tribunal is otherwise
convinced that it is sound to apply it in the present case. As
valuation practices for mineral properties develop in the
industry itself, the assessment of damages may likewise evolve
in investment treaty arbitration. As correctly pointed out by
Claimant, the use of the traditional DCF method was even
rejected in early jurisprudence but then became more and more
common and established for the assessment of damages in
investment treaty arbitration. The Tribunal also recalls that the
appropriate valuation method can only be selected in the
circumstances of each individual case and based on the
submissions and evidence brought before the respective
tribunal.692
365. That analysis is clearly correct. What matters under the market value standard
is not what other tribunals have done in the past, but what market participants do now. When
buyers and sellers adopt new valuation techniques, not only is it proper for tribunals to apply
those techniques, but it would be error not to take them into account.
366. Pakistan’s additional contention that the Bear Creek tribunal “rejected” the
modern DCF method “out of hand” is false.693 In Bear Creek, the claimant sought damages
based on a traditional DCF analysis. The respondent submitted a modern DCF analysis to
show that the claimant’s analysis was “unreliable, methodologically weak, and based on false
premises.” But the respondent’s primary argument was that no DCF analysis—traditional or
modern—was warranted on the specific facts of that case.694 The Bear Creek tribunal agreed
that “it is not possible in the present case to calculate the damages by relying on the expected
profitability and the DCF method” generally.695 The tribunal did not reject the modern DCF
method, but instead explicitly noted that it “will not address the Parties’ discussions related to
691

Id. ¶ 348.

692

Id. ¶ 360.

693

Cf. Memorial ¶¶ 374, 438, 440.

694

CA-432, Bear Creek ¶ 633.

695

Id. ¶ 656.
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the DCF method” in light of its finding that it would determine damages based on “what
Claimant actually invested.”696
367. Similarly, Pakistan’s arguments that “the ‘modern DCF’ approach . . . could
not establish [TCCA’s] alleged future income streams with ‘sufficient certainty’”:697
(i) misunderstand the applicable measure of compensation; and (ii) ignore the implications of
its own expert’s testimony that mining companies always use DCF methods to value mining
projects.
368. Pakistan’s assertion that the amounts of TCCA’s future income streams had to
be “sufficiently certain” is incorrect. Pakistan is attempting to hold TCCA to a standard of
proof from cases involving claims for lost profits that does not apply in expropriation cases.
Indeed, the authorities Pakistan cites for this assertion are lost-profits cases and a portion of
the commentary to Article 36 of the ILC’s Articles on Responsibility of States for
Internationally Wrongful Acts that is explicitly concerned only with lost profits.698 The ILC
clearly distinguished between lost-profits claims and expropriation claims (i.e. claims for
“compensating capital value”) and discussed the two different types of claims in two distinct
sections of the commentary.699 With respect to expropriation claims, the ILC recognized DCF
as a “useful” methodology “in the context of calculating [capital] value for compensation
purposes” notwithstanding that “[t]he method analyses a wide range of inherently speculative
elements, some of which have a significant impact upon the outcome.”700
369. Lost-profits cases and expropriation cases have different measures of
compensation. In lost-profits cases, the lost profits themselves provide the measure of
compensation and must therefore be established with reasonable certainty. In expropriation
cases, by contrast, market value provides the measure of compensation, and not the particular
income streams that give rise to that value. In the context of expropriations governed by the
market-value compensation measure it is therefore the market value of a claimant’s
investment that must be established with “reasonable certainty” and not the amounts of the
underlying income streams. If market participants in fact buy and sell assets that have highly
uncertain future income streams, what matters is whether the prices at which those assets
transact can be determined with reasonable certainty notwithstanding the uncertainty of the
income streams.
370. The testimony of Pakistan’s own quantum expert, Dr. Burrows, shows that
mining companies do, in fact, consider the future income streams even of development-stage
mining projects to be sufficiently certain to permit them to be valued using DCF techniques.
696

Id.

697

See, e.g., Memorial ¶¶ 6, 376, 403, 408–409, 411, 414, 419, 450.

698

See id. ¶¶ 6, 403 (citing CA-1 [RLA-346], ILC Articles, at 104 (Art. 36 commentary, ¶ 27)).

699

CA-1, ILC Articles, at 102 (Art. 36 commentary, ¶ 21).

700

Id. at 103 (Art. 36 commentary, ¶ 26).
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Dr. Burrows testified that every single instance he had seen of a major investment decision
made by a mining company had been based on DCF analysis.701
371. A mining project’s future income streams are no more uncertain if they are
valued using modern DCF techniques than if they are valued using traditional DCF methods.
The uncertainty inherent in future income streams is the same regardless of what method is
used to determine their value. Pakistan’s own legal expert, Dr. Ripinsky, recognized that
“uncertainties remain inherent in any DCF analysis, and the method can still be used despite
the impossibility of producing a ‘scientifically precise’ result. After all, value established for
a hypothetical transaction is not a fact, but rather an informed opinion of how much an asset is
worth.”702 The Tribunal similarly credited CIMVal’s observation that, while the modern DCF
approach “may be associated with some uncertainties, e.g., regarding the projection of future
metals prices, . . . these uncertainties also affect the traditional DCF method and therefore do
not justify rejecting [the modern DCF] method or the use of risk-adjusted prices.”703
372. Dr. Ripinsky concluded that “[o]nce a tribunal establishes with reasonable
certainty that the assumptions and principal parameters of the proposed DCF method are
sound, the remaining uncertainties (inherent in any DCF analysis) can be dealt with by e.g.
taking conservative estimates of cash flow projections and/or factoring other risks into the
discount rate. The many variables that feed into the DCF model afford a degree of flexibility
to arbitrators allowing them to introduce an element of equity in the exercise and arrive at a
figure that they see as reasonable and fair in the circumstances of a specific case.”704 The
Tribunal echoed Dr. Ripinsky in its conclusion that “any remaining uncertainties associated
with the adjustment of risks at source [in the modern DCF method] are controllable by
making reasonable, and perhaps, conservative, assumptions.”
373. Consequently, the Tribunal acted within the core of its mandate, not in excess
of it—and certainly not “manifestly” in excess of it—when it decided to rely on the modern
DCF method to quantify the market value of TCCA’s investment.
3.

The Tribunal Did Not Fail to State Reasons for Its Reliance on the
Modern DCF Method.

374. Pakistan’s arguments that the Tribunal failed to state reasons in accepting the
modern DCF method likewise fail to identify any viable basis for annulment and are, in any
event, factually inaccurate.
375. Pakistan acknowledges that the Tribunal concluded that “Prof. Davis’s
‘modern DCF’ methodology in particular, was the ‘most appropriate measure to value
701

Award ¶ 1738 (quoting Quantum Tr. (9), at 2837–2839 (Burrows)).

702

Ripinsky I ¶ 42.

703

Award ¶ 356.

704

Ripinsky I ¶ 43.
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[TCCA’s] investment in Reko Diq.’”705 And Pakistan cannot deny that the Tribunal stated its
reasons for that conclusion. Even casual review of the Award reveals that the Tribunal
devoted over twenty pages to explaining its reasons for accepting modern DCF as an
appropriate methodology to value TCCA’s loss. The Tribunal considered in separately-titled
sections: first, “Whether It Is Appropriate to Value the Reko Diq Project Based on a
Projection of Future Cash Flows”;706 and, second, “Whether It is Appropriate to Value the
Reko Diq Project Based on the Modern DCF Method Presented by Claimant.”707
376. Nothing more is required to survive an annulment challenge. “A tribunal is
required only to state the reasons for its decision, not to give reasons for each and every one
of those reasons.”708 Insisting on reasons for reasons would require an ad hoc committee to
jump down a bottomless rabbit hole, probing ever-deeper layers of reasons for reasons for
reasons in a manner that in reality amounts to improper consideration of the substantive
correctness of those reasons. However, as explained in more detail above,709 the applicable
annulment standards do not permit such attempts to probe the correctness of a tribunal’s
reasoning as a matter of first principles. In short, “it is not necessary to state reasons for
assertions that are in themselves reasons.”710 That is especially so in the context of the broad
discretion tribunals are accorded to determine the appropriate damages methodology based on
the facts and circumstances of each particular case.
377. To the extent it even permits annulment, the standard for contradictory reasons
is even more stringent.711 As a general matter, “there is no basis why contradictory reasons
are more objectionable than wrong reasons which do not amount to a failure to state
reasons.”712 Some committees have nevertheless stated that in “extremely rare” cases
contradictory reasons may amount to a failure to state reasons.713 This is not a separate
standard, but merely an application of the general principle that annulment based on the
failure to state reasons requires an absence of reasons.
378. Even under that standard, annulment would be possible only if the Tribunal’s
reasons were so genuinely contradictory that “they completely cancel each other out and

705

Memorial ¶ 394 (quoting Award ¶ 281).

706

Award, at 93–103 (¶¶ 309–335) (quotation at 93).

707

Id. at. 103–113 (¶¶ 336–365) (quotation at 103).

708

CA-416, EDF ¶ 334.

709

See supra § III.A.

710

CAA-72, SGS ¶ 141.

711

See supra ¶ 164 n.344.

712

CAA-66, Rumeli ¶ 82.

713

Id.
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therefore amount to a total absence of reasons.”714 That is an extremely high bar, which
cannot be “lightly assume[d].”715
379. Indeed, committees have urged particular caution and restraint in considering
annulment on the basis of contradictions, given that “tribunals must often struggle to balance
conflicting considerations, and an ad hoc committee should be careful not to discern
contradiction when what is actually expressed in a tribunal’s reasons could more truly be said
to be but a reflection of such conflicting considerations.”716 Thus, the Committee “necessarily
should construe the language in issue, whenever possible, in a way that results in
consistency.”717
380. Notwithstanding their ostensible characterization as allegations of failures to
state reasons, or of giving contradictory reasons, Pakistan’s substantive challenges to the
Tribunal’s acceptance of the modern DCF method do not come even close to clearing this
very high bar, have no place in an annulment proceeding, and thus merit no consideration.
(a)

The Tribunal Provided Reasons to Reject Pakistan’s
Mistaken Arguments on the Modern DCF Method.

381. Pakistan seeks to repeat here, under the guise of purported failures to state
reasons, various criticisms of the DCF method. These claims for review fail because they are
impermissible attempts to appeal the Tribunal’s substantive determinations and improperly
demand even more reasons for reasons. They also fail because the Tribunal explicitly
considered and gave reasons for its treatment of the very same arguments Pakistan insists on.
382.

In particular, the Tribunal:
a.

considered “respondent’s argument . . . that the certainty-equivalent or
modern DCF approach has so far not been adopted by any investment
arbitration tribunal” but ruled that “the absence of investment treaty

714

See id. (emphasis added); see also, e.g., CAA-38, AES ¶ 53 (“[A]nnulment may be permitted in the
exceptional circumstance that a tribunal’s reasons are so contradictory that they effectively amount to no
reasons at all.”); RAA-126, Teinver ¶ 209 (“[C]ontradictory reasons may only entail annulment if the
contradiction is such that it becomes impossible to understand the motives that led such tribunal to adopt its
solution.”).

715

RAA-111, Tulip ¶ 109.

716

RLA-057, Vivendi I ¶ 65; see also RAA-111, Tulip ¶ 109 (“[D]iscussion of conflicting or competing
considerations should not lead an ad hoc committee lightly to assume contradiction.”); RAA-104, Malicorp
¶ 43 (“Ad hoc committees have urged caution when considering annulment on [the] ground [of
contradictory reasoning].”).

717

CA-397, CDC ¶ 81; see also RAA-079, OIEG ¶ 319 (“[T]he Committee should generally seek to construe
the language of the Award in a way that results in consistency, as opposed to finding its possible inner
contradictions.”); CAA-39, Alapli ¶ 201 (“[I]f possible, an interpretation which confirms an award’s
consistency as opposed to its alleged inner contradictions should be preferred.”).
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jurisprudence – affirmative or negative – does not in itself constitute a
valid ground for rejecting a valuation method”;718
b.

found that “contrary to Respondent’s allegation, the certaintyequivalent or modern DCF method applied by Prof. Davis is a
recognized valuation method which is used in the industry for valuing
mining properties in the appropriate circumstances”;719

c.

rejected Pakistan’s argument that futures prices could not be used
unless TCCA were to “fully hedge 100% of the mine’s production by
entering into the respective copper or gold contracts,”720 explaining that
Prof. Davis’s assumption was not “that Claimant would have entered
into actual transactions at the prices assumed by Prof. Davis but rather
that, as he explained in his second report, the futures and forward prices
as of the valuation date reflect the market expectations of future prices
at the time as well as the market’s pricing of the systematic risk
associated with these expectations”;721

d.

did not “simply conclude[] that it . . . ‘is convinced that Prof. Davis’
approach to use the forward market curve as a basis to determine riskadjusted prices is methodologically sound’”722 notwithstanding
Pakistan’s suggestion that Prof. Davis’s price projections were
inappropriately “ad-hoc.”723 Rather, the Tribunal relied on CIMVal’s
validation of the approach to price projections that Prof. Davis followed.
The Tribunal credited CIMVal’s confirmation that “in appropriate
circumstances a commodity price forecast may be derived from its
forward price curve” and “‘[m]etal price forecasts based on the forward
curve may be extended beyond the publicly quoted prices based on the
characteristics of the metal . . . and the market characteristics of the
forward curve;’”724 and

e.

gave due consideration to the “wide range of outcomes generated by
Prof. Davis” in his Monte Carlo simulations due to the “variability in
gold prices,”725 and more generally to the “uncertainty and variability

718

Award ¶¶ 359–360; contra Memorial ¶ 416 (repeating the argument).

719

Award ¶ 355; contra Memorial ¶ 416 (“[N]either Barrick nor Antofagasta . . . could state that they had ever
used a modern DCF valuation for any of their own prior acquisitions or sales.”).

720

Memorial ¶ 460.

721

Award ¶ 1505.

722

Memorial ¶ 466 (quoting Award ¶ 1519); see also id. ¶ 496.

723

Id. ¶ 465; see also id. ¶ 496.

724

Award ¶¶ 353–354.

725

Memorial ¶¶ 462–464 (quotations at ¶ 463); see also id. ¶¶ 450, 496.
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in the prices projected by Prof Davis,”726 finding that Prof. Davis had
not adequately accounted for such systematic price risk and therefore
reduced the cash flows in his model by 25% in part because “[t]he
range of variability in projecting [price fluctuations] years into the
future is massive.”727
383. Pakistan’s repeated assertions that “CIMVal . . . has described the core devices
underlying Prof. Davis’s model as ‘not widely used and not widely understood’”728 is
particularly disingenuous. As Pakistan’s quantum experts specifically noted in their report,
that quote is from guidance CIMVal had issued in February 2003, more than eight-and-a-half
years before the 15 November 2011 Valuation Date.729 Industry practice had changed by the
Valuation Date. The Tribunal noted Pakistan’s quotation from CIMVal’s 2003 guidance,730
but relied on CIMVal’s more contemporaneous observations in its 2012 letter—including that
“the [Certainty Equivalent] DCF approach . . . is a recognized DCF method for fair value
estimates” that is “used for select types of real assets such as natural resource projects”731 and
that “[v]ery long-life base metal asset may require that long-term cash flows be explicitly
modeled with a [Certainty Equivalent] DCF approach”732—in reaching its conclusion that
modern DCF “is a recognized valuation method which is used in the industry for valuing
mining properties in the appropriate circumstances.”733
384. Pakistan cannot invite the Committee to override the Tribunal’s evaluation of
the evidence. But it especially cannot do so by misrepresenting what that evidence said.
(b)

The Tribunal Did Not Provide Contradictory Reasons in the
Award.

385. As noted above,734 contradictory reasons are, at most, an exceptional basis for
annulment and must be so irreconcilable as to “completely cancel each other out.”735 Here,
even taking Pakistan’s assertions at face value, the Award contains no such contradictions.
726

Id. ¶ 465; see also id. ¶ 496.

727

Award ¶¶ 1519–1521 (quotation at ¶ 1519).

728

Memorial ¶ 375; see also id. ¶¶ 387 n.498, 416, 422, 436, 496.
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See Second Expert Report of Vladimir Brailovsky and Professor Louis T. Wells, dated 27 March 2018,
¶ 173 (quoting Ex. CE-1259, Standards and Guidelines for Valuation of Mineral Properties, Special
Committee of the Canadian Institute of Mining, Metallurgy and Petroleum on Valuation of Mineral
Properties, dated February 2003, at 22–23 (Table 2)).
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See Award ¶ 254.
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Id. ¶ 350.
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Id. ¶ 352 (emphasis added).
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Id. ¶ 355.
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See supra ¶ 378.
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386. First, there is no tension between the existence of future risks and
uncertainties, on the one hand, and the Tribunal’s acceptance of the modern DCF method, on
the other.736 To the contrary, it was undisputed that the project’s future cash flows were
“highly uncertain and highly risky.”737 The Tribunal explained that those future risks and
uncertainties actually provided a particularly strong reason favoring the modern DCF method
in this case, as the modern DCF method quantifies the effects of the risks and uncertainties
associated with a long-life mining project like Reko Diq more accurately than the traditional
DCF method.738
387. The Tribunal found that CIMVal’s explanations of the modern DCF method
“confirm[] Prof. Davis’ statement as to why the application of the modern DCF method is
reasonable and preferable over a traditional DCF method for the valuation of the Reko Diq
project in the present circumstances.”739 Specifically, the traditional DCF method “does not
capture the actual amount of risk because cash flows actually do not become more risky over
time but the risk level remains more or less constant over the life of the mine.”740 The
Tribunal noted that CIMVal “specifically identified” that drawback of the traditional DCF
method “as one of the reasons that ‘may require’ the use of a certainty-equivalent or modern
DCF approach as it was applied by Prof. Davis in the present case.”741
388. The Tribunal also credited CIMVal’s observation that the same uncertainties
that are present in a modern DCF valuation are present in a traditional DCF valuation.742
Such uncertainties therefore provide no reason to avoid the modern DCF method in
circumstances in which a traditional DCF valuation would be appropriate. Relying on
CIMVal’s guidance to that effect, the Tribunal specifically found that the “uncertainties
associated with the modern DCF approach, e.g., regarding the projection of future metals
prices, do not justify rejecting this method or the use of risk-adjusted prices; they are
controllable by making reasonable, and perhaps conservative, assumptions.”743
389. On the question of uncertainty generally, the Tribunal also noted Prof. Davis’s
explanation that:
It may seem counterintuitive that the Project’s risky future cash
flows could be made equivalent to cash flows that are certain,
but it is no different than the notion of fair market value itself –
736

See, e.g., Memorial ¶¶ 377, 418, 450–454.

737

Award ¶ 1521 (quoting Quantum Tr. (8), at 2484 (Prof. Davis)).
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See id. ¶¶ 355, 358.
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Id. ¶ 355.
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Id.

741

Id.
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Id. ¶ 1476.
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the FMV is the certain, or fixed, amount that a buyer or seller is
accepting now in exchange for the uncertain, or variable, stream
of future cash flows that the asset will generate. The FMV is the
‘certaintyequivalent’ [sic] value of the asset itself. Both the
traditional DCF and modern DCF produce an estimate of this
FMV, they just come to that FMV via different approaches to
discounting for systematic risk.744
390. Recognizing that “the concept of ‘certainty equivalent’ cash flows is based on
the notion that the risk affecting a particular cash flow is monetized and directly incorporated
into the calculation of that cash flow,” the Tribunal proceeded to scrutinize Prof. Davis’s
incorporation of risk into the cash flows in his model. The Tribunal devoted 357 pages of the
Award745 to “examin[ing] whether Claimant has established the feasibility of the project,”
“address[ing] the various risks and issues raised by Respondent,” and “assessing whether
Prof. Davis has appropriately accounted for each of these risks in his valuation of the
project.”746 The Tribunal then devoted an additional 63-page section of the Award747 to
“assess[ing] whether Prof. Davis has appropriately accounted for all relevant systematic and
asymmetric risk of the project.”748
391. The risks and uncertainties associated with the project are thus not at odds with
the Tribunal’s reliance on the modern DCF method. To the contrary, they are part of applying
that method. And in this case, the Tribunal dealt with them explicitly and comprehensively in
conjunction with and as part of its adoption of the modern DCF method and made such
“reasonable, and perhaps conservative, assumptions” 749 as were appropriate to properly
assess their impact on the value of TCCA’s investment.
392. Second, the scope of the Tribunal’s reductions to Prof. Davis’s valuation—
aggregating to US$ 4.4 billion—is not, as Pakistan asserts, “impossible to reconcile” with the
Tribunal’s finding that modern DCF provided a sufficiently reliable method for determining
market value.750 To the contrary, those adjustments for residual risks were also part of the
Tribunal’s application of the modern DCF methodology. That the modern DCF method
permits such adjustments is one of the features that ensure its reliability.
744

Id. ¶ 1556; see also id. ¶ 1555 (“[T]he buyer would be assuming the undisputedly significant level of risk
associated with constructing and operating the project at Reko Diq; in return, however, the buyer would
also acquire the chance of receiving much higher cash flows than the ‘certainty-equivalent’ amount
calculated by Prof. Davis.”).
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Id. ¶¶ 366–1422 (pp. 113–470).
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Id. ¶ 366.
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Id. ¶¶ 1423–1599 (pp. 470–533).

748

Id. ¶ 1423.
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393. As CIMVal described in an explanation credited by the Tribunal, within a
modern DCF valuation, “[a] residual risk adjustment may be necessary to adjust previously
risk-adjusted cash flows for risk not explicitly recognized in the model.”751 “In line with the
explanation provided by CIMVal,” the Tribunal viewed its detailed assessments of
Prof. Davis’s treatment of risk as in inquiry into “whether it may be necessary to apply a
residual risk adjustment to account for any risks that were not explicitly recognized in
Prof. Davis’ model. In the Tribunal’s view, this also applies to risks that were recognized as
such but for which the risk adjustments made are, in the Tribunal’s opinion, insufficient to
fully capture the relevant risk; such risks might warrant additional or increased risk
adjustments as well.”752
394. The Tribunal’s reductions to account for residual risks not sufficiently included
in Prof. Davis’s model were thus part of, and not in tension with, the Tribunal’s application of
modern DCF methodology.
395. It is not clear whether Pakistan intends to suggest that the reductions: (i)
exceeded the permissible scope of residual risk reductions within the modern DCF method (in
which case Pakistan was not harmed by the alleged error, since lower reductions would have
resulted in higher damages); or (ii) were too large to be residual risk reductions even though
that is what they are and that is how the Tribunal explicitly characterized them. Either way,
though, Pakistan is arguing that the Tribunal’s stated reasons were substantively incorrect,
and not that the Tribunal failed to state reasons. As previously described, such substantive
challenges to the correctness of the Tribunal’s application of its valuation methodology have
no place in an annulment challenge.
396. Third, on their face, Pakistan’s baseless criticisms of specific technical aspects
of the modern DCF method—including its use of forward-market price data and its averaging
of simulations with a wide range of results, including a substantial proportion of negative
results753—are impermissible substantive arguments seeking to overturn the Tribunal’s
findings about the propriety of the modern DCF method. Far from identifying contradictory
reasons, these arguments merely reflect Pakistan’s disagreement with the Tribunal’s finding
that “it is appropriate to value Claimant’s investment in the Reko Diq project by using the
modern DCF approach.”754 They provide no grounds for annulment and, indeed, miss the
mark.
397. Under the market-value compensation measure, the Tribunal did not make or
need to make determinations about whether the modern DCF method produces objectively
751

Award ¶ 1478.

752

Id. ¶ 1479.
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Memorial ¶¶ 448–452; see also id. ¶¶ 420, 469–470 (making unsupported allegations that more than half of
the simulations would yield negative results if certain insufficiently-specified adjustments were made to the
valuation model).
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Award ¶ 361.

127

Case 1:19-cv-02424-TNM Document 36-16 Filed 12/21/20 Page 137 of 212

“correct” assessments of an asset’s inherent value. As Pakistan itself concedes, under that
measure, what matters is what a hypothetical willing buyer would have paid a hypothetical
willing seller for the asset. The Tribunal thus recognized that its task was not to determine
“the best method of valuation,” but rather “to make the best estimation of what, on the
assumption that Respondent had honored its Treaty obligations, would actually have
happened if Reko Diq had been offered for sale in the open market.”755
398. The Tribunal’s finding that “contrary to Respondent’s allegation, the certaintyequivalent or modern DCF method applied by Prof. Davis is a recognized valuation method
which is used in the industry for valuing mining properties in the appropriate circumstances”
is thus dispositive.756 Indeed, the Tribunal expressly considered the same technical objections
Pakistan recycles here,757 but observed that “[i]f in practice a buyer was most likely to have
adopted the methodology recommended in the CIMVal opinion, it is irrelevant that an expert
considers that some other methodology would have been better.”758 In light of the Tribunal’s
factual finding that buyers and sellers in the mining industry use the modern DCF method—a
reasoned finding, supported by the evidence, that is not amenable to review in annulment
proceedings—what Pakistan and its experts may think about the method is irrelevant.
399. Finally, the other purported “contradictions” Pakistan alleges are not
contradictions at all, but they do illustrate the lengths to which Pakistan will go to
oversimplify and misrepresent the Award. In particular:
a.

The Tribunal did not find that “there were . . . uncertainties which
could not be fully assessed as of the Valuation Date.”759 Nor did it find
that there were unquantifiable risks that could not be accounted for
fully in the valuation model. Pakistan omits important context in its
repeated quotation of the Tribunal’s narrow statement, specifically with
respect to the risk of “an attack of the slurry concentrate pipeline,” that
“not all risks could be fully assessed and quantified”760 with respect to
the pipeline. Pakistan not only fails to mention the limited context of
this quote, but also leaves out the rest of the statement: that, with
respect to the pipeline, “the Tribunal continues to consider it plausible
that not all risks could be fully assessed and quantified at such an early
stage of the project and that the risk mitigation strategy would evolve

755

Id. ¶ 348.
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Id. ¶ 355.
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Compare, e.g., id. ¶ 344 with Memorial ¶ 420.
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Award ¶ 348.
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See Memorial ¶¶ 377, 418.

760

See id. ¶¶ 393, 407 (selectively quoting Award ¶ 1401, which specifically addressed pipeline security); see
also Award ¶¶ 928–930 (discussing pipeline security and reaching the same conclusion at ¶ 930 that “not
all risks could be fully assessed and quantified at such an early stage of the project”).
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over time and the further development of the project.”761 Far from
stating that the project was beset by unquantifiable risks, as Pakistan
suggests, the Tribunal was actually expressing its confidence that
adequate risk mitigation strategies would be developed with respect to
one particular risk that had not yet been fully evaluated. The Tribunal
made clear that this particular risk was, in any event, quite minor762 and
that its potential effect on value had been captured in Prof. Davis’s
DCF model: after “review[ing] whether Prof. Davis has adequately
quantified the residual security-related risks” over eleven pages of the
Award,763 the Tribunal concluded that security risks – including,
specifically, “risks affecting the pipeline” – were adequately quantified
in Prof. Davis’s model, as modified by the Tribunal to account for
greater political violence risk than Prof. Davis had modeled.764
b.

The Tribunal did not “choose” modern DCF over traditional DCF
“because it yields a larger value.”765 There was no such choice for the
Tribunal to make, as neither party argued that there was a traditional
DCF valuation as of the Valuation Date in the record that accurately
valued TCCA’s loss. Moreover, the Tribunal neither found nor relied
on a finding that a modern DCF model would yield a larger value than
a properly-constructed traditional DCF model. The quoted Tribunal
observation that it had “agreed with Claimant that in the present case,
this approach is preferable to applying a traditional DCF method with a
discount rate that results in almost no net present value for cash flows
that would be generated in the second half of the mine’s life”766 was a
reference to the Tribunal’s earlier discussion of the issue.767 In that
earlier discussion, the Tribunal had determined that CIMVal’s
explanations of the modern DCF method confirmed that it was
“preferable over a traditional DCF method for the valuation of the
Reko Diq project in the present circumstances,” not because it yielded a
larger value, but because the traditional DCF method’s “treatment of
risk does not capture the actual amount of risk because cash flows

761

Award ¶ 930.
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Id. ¶¶ 928–929.
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Id. ¶¶ 930–957 (pp. 305–316) (quotation at ¶ 930).
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Id. ¶ 1421(6).
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Memorial ¶ 449 (citing Award ¶ 1476), see also id. ¶¶ 429, 435, 489.
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Award ¶ 1476.

767

See id. ¶ 1475.
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actually do not become more risky over time but the risk level remains
more or less constant over the life of the mine.”768
c.

The Tribunal did not state that traditional DCF and modern DCF
“would yield an identical result.”769 In the passage of the Award that
Pakistan cites for this proposition, the Tribunal recounts testimony
from Prof. Davis that was much more nuanced, noting that Prof. Davis
“agreed in his second report that, in principle, the modern DCF method
and traditional method should lead to the same value, i.e., the fair
market value, of the project,” but also that “Prof. Davis considered it
‘unlikely for the two approaches to produce the same value, particularly
if a constant discount rate is used, as is typical in the application of the
traditional DCF method.’”770 A statement that traditional DCF and
modern DCF would yield the same result would not, in any event,
contradict the Tribunal’s reliance on the modern DCF method or its
finding that it was sufficiently reliable.

d.

The Tribunal did not “find[] that no DCF valuation had been submitted,”
thus overlooking the SNC-Lavalin DCF calculation that “was included
in the IMD-FS.”771 The Tribunal accurately noted that “neither Party
has presented a valuation based on a traditional DCF analysis
conducted for the purposes of this arbitration with inputs as of the
valuation date.” In the same paragraph, the Tribunal noted that the
SNC-Lavalin DCF analysis was “completed in 2010,” substantially
prior to the 15 November 2011 Valuation Date and the later
arbitration.772 As described further below, the Tribunal thoroughly
considered over the course of 17 pages of the Award the version of that
DCF analysis updated to the Valuation Date that Prof. Davis
submitted.773

e.

The Tribunal explicitly rejected the false claim Pakistan repeats again
here that “the cash flows in the Feasibility and Expansion PreFeasibility Study, which are not ‘risk adjusted,’ are very similar to the

768

Id. ¶ 355.

769

Memorial ¶ 451 (citing Award ¶¶ 1678–1679).

770

Award ¶ 1678 (emphases added).

771

Memorial ¶ 451 (citing Award ¶ 337); see also id. ¶ 428.

772

Id.; contra Memorial ¶¶ 386, 396, 421, 421 n.577, 428, 429 n.586, 430 (falsely asserting, variously, that the
SNC-Lavalin DCF analysis “had been prepared only five months before the Valuation Date,” was
“contemporaneous,” was “near-contemporaneous,” or “was made months before the arbitration was
initiated, very close to the valuation date”); accord Memorial ¶¶ 380, 396 (correctly recognizing that the
SNC-Lavalin DCF analysis dated from 2010).

773

Award ¶¶ 1646–1693 (pp. 546–563).
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allegedly risk-adjusted cash flows in Prof. Davis’ scenarios.”774 The
Tribunal instead found a “significant difference between the net cash
flow resulting from the respective calculation,” which convinced it that
“Prof. Davis in fact did make significant risk adjustments.”775
f.

Pakistan’s assertion that “the Tribunal admitted it did not quite
understand exactly what was meant by ‘certainty-equivalents’”776 is a
complete fabrication. The term “certainty-equivalent” does not even
appear in the paragraph of the Award Pakistan cites for that
proposition.777 What the Tribunal actually said was “not entirely clear”
was whether Pakistan’s use of the term “absolute certainty” in its PostHearing Brief was intended by Pakistan to “suggest[] that this is the
standard that Claimant has to meet or rather a standard that Claimant
purports to meet.”778 Two paragraphs later, the Tribunal set out the
definition of “certainty-equivalent” with unmistakable clarity: “the term
‘certainty-equivalent cash flows’ does not mean that cash flows have to
be proven with ‘absolute certainty’ but rather that existing uncertainties
have been quantified and incorporated into these cash flows.”779

g.

Pakistan’s assertion that “[t]he Tribunal concluded that the ‘modern
DCF’ was not a valid option to capture all risks of Reko Diq”780 is
another fabrication. The portion of the Award Pakistan cites for this
proposition says nothing of the kind. Elsewhere, the Tribunal clearly
states that “[b]ased on its review of the evidentiary record, the Tribunal
concludes that it is appropriate to value Claimant’s investment in the
Reko Diq project by using the modern DCF approach presented by
Claimant and its expert Prof. Davis.”781

h.

The Tribunal did not “recognize[] that the commodity prices used
absurd values which are simply averaged out.”782 Pakistan’s purported
support for this proposition is a passage of Pakistan’s own Post-

774

Memorial ¶ 497.

775

Award ¶ 1594. See supra § II.I.B.3, for a more detailed description of the Tribunal’s basis for this
conclusion.

776

Memorial ¶ 418 (citing Award ¶ 289).

777

See Award ¶ 289.

778

Id.

779

Id. ¶ 291.

780

Memorial ¶ 484 (citing Award ¶¶ 1678–1679).

781

Id. ¶ 361.

782

Memorial ¶ 450 (citing Pakistan’s Quantum Post-Hearing Brief, ¶¶ 332–337).
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Hearing Brief on Quantum that does not describe any Tribunal
statements.783
i.

Prof. Davis did not assert—and the Tribunal thus did not “simply
accept”—that “his proprietary commodity price projections . . .
captured all ‘asymmetric risks affecting the project, including countryrelated risks.”784 In the passage of the Award Pakistan cites for this
proposition, the Tribunal explains that asymmetric risks are reflected in
“individual risk adjustments made to the cash flows themselves” in the
modern DCF method, instead of in the discount rate.785 The Tribunal
made clear elsewhere in the award that Prof. Davis’s price projections
addressed the systematic risks of copper, gold, and oil prices, while
asymmetric risk was dealt with separately from the price projections
“by adjusting the cash flow components affected by these risks such
that they reflect the statistically expected outcome.”786 More important,
far from accepting that Prof. Davis’s model captured all of the
asymmetric risk, the Tribunal made multiple substantial reductions to
Prof. Davis’s valuation based on various asymmetric risks that it found
were not fully accounted for in Prof. Davis’s model.

j.

The Tribunal did not “adjust[] the NPV for risks not adequately
accounted for in the cash flows, rather than adjusting the cash flows
themselves.”787 With respect to the adjustment for systematic risk in
gold, copper, and oil prices, the Tribunal computed the reduction “by
reducing [the] expectation of the cash flows that the Reko Diq project
would generate over the life of the mine by 25%.”788 The Tribunal
determined the amounts of its other reductions using sensitivity
analyses Prof. Davis had performed, in which the cash flows in his
model were altered as a result of the different assumptions in each
sensitivity scenario,789 except in the case of: (i) increased risk of
permanent mine shutdown, as to which the Tribunal had to estimate the
effect on the cash flows in the absence of a sensitivity analysis
matching its risk assessment;790 and (ii) the US$ 100 million reduction

783

See Pakistan’s Quantum Post-Hearing Brief, ¶¶ 332–337.

784

Memorial ¶ 423 (citing Award ¶ 1557).

785

Award ¶ 1557.

786

Id. ¶ 346.

787

Memorial ¶ 425; see also id. ¶¶ 485–487.

788

Award ¶ 1521 (emphasis added).

789

See id. ¶ 427 (time-varying royalty); ¶ 458 (Mining Lease renewal); ¶ 1178 (community initiative
spending); ¶ 1539 (capital cost variability).

790

See id. ¶ 957.
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the Tribunal conservatively made directly to TCCA’s damages based
on its finding that TCCA had offered to spend that amount in a Social
Investment Program.791 Moreover, even if the Tribunal had made
extensive adjustments directly to the NPV, that would not contradict
any of the Tribunal’s other reasons. The Tribunal nowhere stated that it
would make adjustments solely to the cash flows. Pakistan seeks to
hold the Tribunal to a requirement solely of Pakistan’s own creation
that forms no part of the Tribunal’s reasoning.
400. In sum, there can be no doubt that the Tribunal’s stated reasons for applying
the modern DCF method are not “lacking in any expressed rationale.”792 The explanation
Pakistan acknowledges the Tribunal provided that the market value of TCCA’s investment
could be “readily ascertained” using the modern DCF method was sufficient.793 A
“reasonable reader” would not only “understand the award”794 on this point, but would come
away with a quite detailed understanding of the modern DCF method and the reasons why the
Tribunal determined it provided a reliable valuation methodology in the particular
circumstances of this case.
401. Nor has Pakistan identified—or even alleged—any instance of the Tribunal
refusing to allow the presentation of an argument or a piece of evidence or otherwise
committing a serious departure from an important principle of natural justice.
402. Consequently, even if Pakistan’s arguments concerning the Tribunal’s
acceptance of the modern DCF method were factually accurate, none of them would show any
annullable failure to state reasons or serious departure from a fundamental rule of procedure.
In addition to misunderstanding the proper grounds for annulment, Pakistan’s arguments that
the Tribunal failed to consider certain evidence and arguments and failed to state reasons for
certain of its reasons grossly mischaracterize the Award. The Tribunal, in fact, carefully
considered all of the evidence and arguments that Pakistan attempts to reargue and provided
extensive reasons for the reasons Pakistan attempts to dispute.
403. Pakistan’s annulment request based on the modern DCF method is thus
groundless and should be rejected.
E.

The Tribunal’s Specific Implementation of the Modern DCF Method on the
Evidence Before It Provides No Grounds for Annulment.

404. In addition to the arguments discussed in the preceding section attempting to
challenge the appropriateness of the modern DCF method, Pakistan devotes much of its
Memorial to challenging the particulars of how the Tribunal implemented modern DCF on the
791

See id. ¶ 1178.

792

RLA-057, Vivendi I ¶ 65.

793

See Award ¶ 1741; Memorial ¶ 420.

794

RAA-079, OIEG ¶ 320.
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facts before it to determine the Reko Diq project’s value. Recycling nearly all of the vast
array of challenges it made to the assumptions in Prof. Davis’s valuation model—most of
which the Tribunal rejected—Pakistan argues that the Tribunal adopted TCCA’s assumptions
“wholesale,”795 “ignored” Pakistan’s evidence,796 “failed to articulate the basis for the
arbitrary adjustments that it made,”797 improperly relied on the Expansion Pre-Feasiblity
Study,798 and failed to adopt the willing buyer perspective to determine market value.799
405. Such challenges to the details of the Tribunal’s application of a valuation
methodology it properly determined to be appropriate self-evidently can provide no grounds
for annulment.
406. The Tribunal’s application of the modern DCF method clearly fell within its
mandate, as described above. The Tribunal afforded Pakistan extensive opportunity to
challenge the assumptions in Prof. Davis’s model and Pakistan cannot and does not claim
otherwise. The Tribunal considered Pakistan’s evidence and arguments and explained the
reasons for its findings with respect to the assumptions in Prof. Davis’s model in great detail
over hundreds of pages of the Award.
407. Here again, although Pakistan disagrees with the Tribunal’s determinations, it
has not identified any annullable error. Even if Pakistan’s assertions were true—which they
are not—Pakistan has not described any excess of mandate, failure to state reasons, or
departure from a fundamental rule of procedure.
408. The following sections detail the specific errors and inaccuracies in Pakistan’s
claims. The Committee need not even reach those issues, though, as Pakistan’s allegations
challenging the Tribunal’s implementation of the modern DCF method, on their face, do not
state any annullable defects.
1.

The Tribunal Did Not Simply Adopt TCCA’s Assumptions
Without Explanation, Nor Did It Ignore Pakistan’s Evidence and
Arguments.

409. The Committee need not spend much time on Pakistan’s inapt and false
allegations that the Tribunal “fail[ed] to provide any explanation for its wholesale adoption of
TCCA’s assumptions despite Pakistan’s conclusive and at times uncontroverted evidence that
such assumptions were incorrect”800 and “ignored” Pakistan’s “extensive evidence
demonstrating the lack of basis for any of these premises” to Prof. Davis’s valuation and thus
795

See, e.g., Memorial ¶¶ 377, 398.

796

See, e.g., id. ¶¶ 243, 244, 456, 461, 482, 516, 520, 529, 541, 543, 568, 603.

797

Id. ¶ 422.

798

Id. ¶¶ 531–538.

799

Id. ¶¶ 501–506.

800

Id. ¶ 377.
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committed a “serious departure from a fundamental rule of procedure and a failure to state
reasons.”801
410. Pakistan’s discontent with the Tribunal’s ultimate decision is not a permissible
ground for annulment. To satisfy fundamental rules of procedure, the Tribunal need only
afford the parties the opportunity to present evidence and argument.802 Tribunals enjoy wide
discretion on evidentiary matters, the exercise of which is routinely rejected as grounds for
annulment on the basis of a serious departure from a fundamental rule of procedure.803 And
to satisfy the requirement to state reasons, the Tribunal was required merely to explain why it
rendered the decisions it did. The duty to state reasons does not obligate it “to deal explicitly
with every detail of every argument advanced by the Parties.”804
411. The Tribunal plainly—and indeed, scrupulously—observed both those
requirements. It gave Pakistan repeated opportunities to present its challenges to the
assumptions in Prof. Davis’s model, and the Award describes the Tribunal’s approach to
valuation, the assumptions on which it relied, and the resulting valuation. Thus, while
Pakistan implores the Committee to reevaluate what it calls “conclusive” and
“uncontroverted” evidence submitted in the original proceedings, and to reassess whether
Prof. Davis’s assumptions are correct, such weighing of evidence is obviously not the
Committee’s role.
412. Moreover, and as apparent from the Award’s 421-page discussion of
Pakistan’s argument and evidence on quantum, Pakistan’s assertion that the Tribunal “failed”
to consider its evidence is demonstrably untrue.
413. First, Pakistan’s claim that the Tribunal adopted TCCA’s assumptions
“wholesale” and without “any explanation” is breathtakingly false. Not only did the Tribunal
carefully evaluate and state detailed reasons for its findings concerning Pakistan’s challenges
to TCCA’s assumptions over 421 pages of the Award,805 it also altered a number of those
assumptions in the course of reaching a damages determination several billion dollars lower
than the amount TCCA claimed. In particular, the Tribunal reduced the valuation Prof. Davis
submitted by:806
US$ 287 million based on its alteration of the royalty assumption;807

801

Id. ¶ 456.

802

RAA-111, Tulip ¶ 82.

803

See supra ¶ 154; n.309.

804

See supra ¶¶ 157–164; CAA-47, CEAC ¶ 98.

805

See Award ¶¶ 366–1599 (pp. 113–533).

806

See generally id. ¶¶ 1421, 1596 (summarizing such reductions).

807

Id. ¶ 427.
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US$ 744.5 million based on its alteration of the Mining Lease renewal
assumption;808
US$ 711.5 million based on its alteration of the assumption concerning the
probability of permanent mine shutdown due to security risks;809
US$ 100 million based on its alteration of the assumption concerning spending
on community initiatives;810
US$ 2,430 million based on its alteration of assumptions about how buyers
would have factored in the systematic risk associated with copper, gold, and oil
prices;811 and
US$ 130 million based on its alteration of Prof. Davis’s initial implicit
assumption that the effect of capital cost variability would not be significant.812
414. Indeed, Pakistan acknowledges that the Tribunal made these “reductions to the
valuation—of over 50%—on account of risks and uncertainties which TCCA had overlooked
and underestimated” in the very next clause of the same sentence in which it falsely accuses
the Tribunal of adopting TCCA’s assumptions “wholesale.”813
415. Second, Pakistan grounds its argument that the Tribunal “ignored” its evidence
on a false premise and misrepresentation of the Award.
416. Based on a single, entirely accurate statement the Tribunal made in its
discussion of one particular, narrow sub-set of risks—that “Respondent and its experts did not
challenge Prof. Davis’ approach to these risks”814—Pakistan alleges that “the Tribunal
wrongly stated that Pakistan had not challenged Prof. Davis’ approach to risks” generally, and
thus “failed to address the reasons why Respondents arguments” regarding “asymmetric risks
affecting the project,” such as risks with respect to “water, security, environmental and social
impacts, permitting and the negotiation of a Mineral Agreement” “should not be adopted.”815
417. Pakistan’s discussion omits the context for the Tribunal’s statement on which
Pakistan wrongly and misleadingly places such extraordinary weight.
808

Id. ¶ 458.

809

Id. ¶ 957; see generally id. ¶¶ 931–957.

810

Id. ¶ 1178.

811

Id. ¶¶ 1520–1521.

812

Id. ¶ 1539.

813

Memorial ¶ 377; see also id. ¶ 400.

814

Award ¶ 1567 (referring to “security-related risks”) (emphasis added).

815

Memorial ¶¶ 490–492, n.699 (misquoting Award ¶ 1599 for the Tribunal’s statement at ¶ 1567).
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418. In context, it is clear that the Tribunal was not commenting on Pakistan’s
evidence and arguments generally, but was observing only that Pakistan and its experts had
not challenged Prof. Davis’s approach to a discrete and specific sub-category of risks. The
quoted statement appears near the end of the Tribunal’s analysis of one particular type of risk:
specifically, “risks that would be reflected in a country risk premium applied to the discount
rate in a traditional DCF calculation.”816 The Tribunal broke that analysis down into
discussion of three different sub-categories of country-specific risk. The Tribunal discussed
and provided reasons with respect to Pakistan’s challenges to Prof. Davis’s modeling of the
first two sub-categories: country-specific risks “that could cause early termination of the
project” and “that could cause project start-up delay.”817 It was only with respect to the final
sub-category of country-specific “risks that could cause temporary interruption” that the
Tribunal observed that “Respondent and its experts did not challenge Prof. Davis’ approach to
these risks.”818 That observation was correct, and Pakistan has not and cannot deny its
accuracy.
419. The Tribunal nowhere stated that Pakistan had failed generally to make any
challenge to Prof. Davis’s assumptions, and indeed spent hundreds of pages of the Award
addressing Pakistan’s challenges.
420. Finally, the Tribunal considered and provided detailed explanations either
rejecting or otherwise taking into account the laundry list of additional challenges Pakistan
attempts to relitigate here.
(a)

Mineral Agreement and Fiscal Terms

421. Pakistan concedes that the Mineral Agreement negotiations were “abundantly
discussed and evidenced during the proceedings.”819 Indeed, in addition to being the subject
of extensive briefing by counsel, the lead negotiators for both sides—Mr. Khokhar for
Pakistan and Ms. Boggs for TCCA—appeared as witnesses. They submitted a grand total of
six witness statements dedicated to the topic and were each cross-examined on the
negotiations twice—first during the 2014 hearing on jurisdiction and liability, and again at the
2018 hearing on quantum. Mr. Lehri, a former Chief Secretary of Balochistan who was
“involved in the Mineral Agreement negotiations” on behalf of the GOB and who had a role
in “coordinating between different agencies and departments” in the negotiations, likewise
testified and was cross examined during the jurisdiction and liability phase.820 In addition,
over the various phases of the arbitration, Pakistan took the opportunity to question several
other witnesses about the Mineral Agreement negotiations—regardless of whether they had
given direct testimony about the topic in their witness statements. Those witnesses include
816

See Award ¶ 1558.

817

See id. ¶¶ 1559–1565 (quotations at ¶¶ 1559, 1564).

818

See id. ¶¶ 1566–1567.

819

Memorial ¶¶ 454(a), 454(b).

820

See Witness Statement of Ahmed Bakhsh Lehri, dated 25 August 2014, ¶ 7.
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Jean-Paul Luksic, Antofagasta’s Chairman; Carlos Sepulveda, an Antofagasta executive; and
former TCCA Chief Executive Officers Timothy Livesey, Timothy Hargraves, and Eduardo
Flores.821
422. In evaluating this testimony and the Parties’ respective arguments the Tribunal
also had the benefit of an extensive contemporaneous documentary record, including internal
Government records and internal TCCA documents produced in disclosure.822
423. Contrary to Pakistan’s assertions, the Tribunal’s conclusions concerning fiscal
terms were not “based on its own liking rather than the Parties’ evidence.”823 The Tribunal
repeatedly cited the extensive evidentiary record when explaining its conclusions concerning
the fiscal terms that would have been agreed but for the Governments’ wrongful actions.
424. Pakistan’s arguments rest on a central fallacy that the Tribunal rejected: that
the positions the Governments in fact took during the Mineral Agreement negotiations are
determinative of what the Governments would have done in the “but-for” world. Pakistan
fails to mention that the Tribunal found, to the contrary, that the Governments’ decision to
discontinue the negotiations was “directly linked” to Balochistan’s takeover decision and thus
had to be assumed away for purposes of the Tribunal’s but-for assessment.824 The
Governments’ positions in a world in which they were clandestinely developing and
executing a plan to take over the Reko Diq project—and had no intention of reaching an
agreement with TCCA—do not establish what the Governments would have done in the very
different world in which their counterparty had an exclusive mining lease and stood ready to
make a multi-billion-dollar initial capital investment to build a project that would provide
sorely needed employment to 11,000 people.825 The fact that there was “no meeting of the
minds on the key terms” thus does not show the impossibility of the parties ever reaching an
agreement, as Pakistan suggests.826 Rather, as the Tribunal found, it reflects the
Governments’ unlawful conduct in breach of the Treaty.
425. In any event, it is clear from the face of the Award that the Tribunal amply
stated reasons for its conclusions with respect to each fiscal term. Pakistan’s disagreements
with those conclusions provide no basis for annulment.

821

See J&L Tr. (4), at 648–660 (Luksic); id. at 1108, 1114 (Livesey); J&L Tr. (5), at 1214–1215, 1229–1239,
1399–1400 (Livesey); Application to Dismiss Tr. (9), at 2361–2371 (Hargreaves); Application to Dismiss
Tr. (10), at. 2494–2500, 2504–2507, 2570, 2576–2587 (Flores); Quantum Tr. (2), at 385 (Livesey); id. at
502–503 (Sepulveda).

822

See, e.g., Claimant’s Quantum Post-Hearing Brief, dated 31 August 2018 (“TCCA’s Post-Hearing
Brief”), ¶¶ 236–260.

823

Memorial, at 165.

824

Award ¶¶ 413–414 (quotation at ¶ 413).

825

See TCCA’s Post-Hearing Brief ¶ 246.

826

Memorial, at 166.

138

Case 1:19-cv-02424-TNM Document 36-16 Filed 12/21/20 Page 148 of 212

426. Royalty Rate and Balochistan’s Ownership Interest in the Project: The
Tribunal explained its conclusion that the parties most likely would have agreed to “a sliding
scale [royalty rate] increasing from 2% to 4% over the life of the mine, on the basis that the
GOB’s interest in the project would have been restructured to a 25% net profit interest”
(“NPI”)827 with reference to, among other things, Balochistan’s practice of granting
exceptions from the statutory royalty rate for other mining projects, the negotiation history as
reflected in contemporaneous minutes, and the testimony of the Parties’ respective
witnesses.828
427. Pakistan’s allegation that the Tribunal’s conclusion was “untethered to any
evidence submitted by the parties”—because the NPI proposal that TCCA made in May 2009
was paired with a 2% royalty rate, which would have been less beneficial to Balochistan (and
would have resulted in a higher damages valuation), rather than a sliding scale rate—
misconstrues the nature of the Tribunal’s stated “but for” analysis.829 The Tribunal made
clear that it was not seeking to determine what the parties had agreed or what the parties had
specifically proposed but rather what they would have agreed in the counter-factual, but-for
world in which the mineral agreement negotiations continued in good faith. It is undisputed
that (i) by the time TCCA submitted its NPI proposal to Balochistan the Governments were
already taking steps to develop their own competing project; and (ii) Balochistan never
responded to the proposal despite multiple requests from TCCA.830 In reaching its
conclusions, the Tribunal stated its reliance on both: (i) the fact that the NPI proposal was
highly favorable to Balochistan; and (ii) its conclusion that TCCA “would likely not have
insisted on each of the fiscal terms which it had proposed” if the negotiations had
continued.831 The Tribunal explained that TCCA’s “willingness to consider a compromise”—
such as the higher, sliding-scale royalty—was not only described in the testimony of
Ms. Boggs but “confirmed by the counterproposals and efforts made by Claimant towards the
Governments” in its persistent attempts to restart the negotiations.832
428. Tax Rate: The Tribunal also provided reasons for its conclusion that Pakistan
most likely would have agreed to grant TCCA “EPZ status or similar tax concessions for the
first fifteen years of the project while returning to normal tax regime for the remainder of the
mine’s life,”833 relying on, among other things, Pakistan’s history of granting EPZ status to

827

Award ¶ 459.

828

See id. ¶¶ 421–431.

829

Memorial ¶ 516.

830

See Decision on Jurisdiction & Liability, ¶¶ 427, 437–438, 1009–1011.

831

See Award ¶¶ 407–408, 412, 420 (quotation at ¶ 412).

832

Id. ¶ 412; see also id. ¶ 424 (“Ms. Boggs . . . testified that she ‘assumed that we would probably end up
with something between what we had originally proposed, 2 percent, what they had proposed, 5 percent,
and a sliding scale.’”).

833

Id. ¶ 459.
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mining projects in Balochistan;834 the fact that Balochistan was a partner in the project and
would thus also have benefitted from any tax concession granted by the federal
government;835 and the assurances TCCA received from “various levels of both
Governments.”836 The Tribunal also noted that “granting EPZ status for the first fifteen years
of the project would still have provided the Federal State with 29.6% of the project’s total
cash flows.”837
429. Pakistan’s objection that “there was certainly no evidence of a meeting of the
minds on EPZ status”838 again misconstrues the nature of the Tribunal’s “but for” analysis,
and fails for the reasons stated above.
430. Mining Lease Renewal: The reasons the Tribunal provided for its conclusion
that Balochistan most likely would have agreed to “a provision regarding the renewal of the
Mining Lease,”839 included, among other things, the Governments’ own draft Mineral
Agreement, which stated that a mining lease renewal “shall not be unreasonably withheld”
(which the Tribunal found indicated that “GOB was willing to provide some form of
assurance to Claimant that the mining lease would be renewed if there was no valid ground
for refusing to do so”840), contemporaneous correspondence between the Parties,841 and the
minutes of the Parties’ negotiations.842
431. Pakistan’s objection that there was “no evidence on the record from which the
Tribunal could infer that Pakistan [sic] would have ever agreed to an automatic renewal of the
mining lease”843 misstates the Award. The Tribunal did not find that Balochistan would have
agreed to an “automatic renewal,” but rather that Balochistan would have provided certain
“assurances” similar to the ones included in its draft Mineral Agreement.844 The Tribunal not
only stated that this conclusion was supported by “the evidence in the record,” but specifically
identified the contemporaneous documents on which it relied.845 Pakistan’s citation to the

834

Id. ¶ 436.

835

Id. ¶ 437.

836

Id. ¶ 438.

837

Id. ¶ 439.

838

Memorial ¶ 521.

839

See Award ¶ 452.

840

Id. ¶ 445.

841

See id. ¶¶ 448, 451.

842

Id. ¶ 451.

843

Memorial ¶ 522.

844

See Award ¶¶ 413, 438, 445.

845

See id. ¶¶ 441-452 (quotation at ¶ 452).
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Tribunal’s summary of Pakistan’s own arguments is not evidence of any contradiction in that
respect.846
432. In any event, any allegedly annullable defect in the Tribunal’s analysis would
be immaterial, because the Tribunal did not grant TCCA the full value of the mining lease
extension. Rather, the Tribunal reduced the valuation by US$ 744.5 million to account for the
fact that “a willing buyer valuing the project in November 2011 would have factored in a
certain risk that the GOB might not agree to a completely unconditional renewal and/or that
the Mining Lease might not be renewed, or at least not on the exact same terms, thirty years
into the future.”847
(b)

Financing

433. Pakistan’s general suggestion that “the Award fails to address Pakistan’s
bankability argument”848 is frivolous. In a discussion spanning more than 140 paragraphs
over 47 pages, the Tribunal thoroughly considered Pakistan’s evidence and arguments,
ultimately concluding that “Claimant has established that it could have obtained the necessary
financing for the project.”849
434. Pakistan’s specific allegations that the Tribunal failed to consider particular
financing arguments fare no better.
435. First, Pakistan’s contention that “[d]espite the evidence, and its prior findings,
the Tribunal simply ignores the failed Mineral Agreement”850 is simply false. In the course of
its financing discussion, the Tribunal specifically referenced its earlier finding that “if the
GOB had not decided to take over the project from Claimant in breach of Respondent’s
obligations under the Treaty, a Mineral Agreement providing in particular for fiscal stability
would have been concluded.”851 The Tribunal also underscored that the evidence on
financing confirmed and reinforced that finding, recalling that TCCA’s expert Rex Pingle had
explained “that the involvement of lenders such as [Export Credit Agencies] and/or
[Development Finance Institutions] often facilitates the conclusion of an agreement providing
for fiscal stability with the host Government,” and that Pakistan’s experts “Mr. Henry and
Dr. Howden did not dispute that statement.”852

846

See Memorial ¶ 522 (citing the Tribunal’s “Summary of [Pakistan]’s Position” at Award ¶ 395 as evidence
that the “GOB ‘repeatedly rejected’ the idea of an automatic renewal”).

847

Award ¶¶ 454, 460 (quotation at ¶ 454).

848

Memorial ¶ 529.

849

See Award ¶¶ 1281–1420 (pp. 422–468) (quotation at ¶ 1420).

850

Memorial ¶ 529 (emphasis in original).

851

Award ¶ 1344 (emphasis added).

852

Id. ¶ 1402.
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436. Second, in a single paragraph and with no citation to the record or any other
source, Pakistan asserts that “TCCA’s financing prospects” would “naturally” have been
affected by certain terms of the Mineral Agreement.853 In addition to being unsupported,
Pakistan’s assertion in that paragraph that “billions of additional dollars in financing” would
have been required is false and not an appropriate argument in an annulment proceeding.
437. The “Summary of Project Funding” from the Feasibility Study, which the
Tribunal reprinted in the Award, clearly shows that TCCA never anticipated that any funding
would come from the GOB. The plan from the start was for the GOB’s “Equity contribution”
to be funded “[w]ith Equity Debt provided by TCCA.”854 Since the plan was always for
TCCA to provide the funds for all of the equity contributions, nothing in the Mineral
Agreement could have required any additional financing, much less billions of dollars.
438. In any event, it is too late for Pakistan to make this new argument.
“[A]nnulment proceedings cannot be used to formulate new arguments which should have
been introduced during the original arbitration.”855 There can, of course, be no failure to state
reasons as to an argument never previously asserted.856
439. Finally, Pakistan’s repeated assertions that “the Tribunal took no financing
considerations into account and made no adjustments for Prof. Davis’s failure to account for
financing costs”857 are also false. In fact, the Tribunal noted Prof. Davis’s explanations that
he “addressed the uncertainty regarding the nature of third-party financing by assuming all
equity financing by Claimants’ owners,”858 and that “this assumption was conservative.”859
The Tribunal (and the Parties) agreed: “In the absence of any dispute that the costs for all
equity financing as assumed by Prof. Davis were higher than the costs for the contemplated
combined equity and external debt financing, it is also apparent that any external debt
financing obtained by Claimant and its owners would only have served to decrease but not to
increase the costs assumed by Prof. Davis in his model.”860
(c)

Security

440. The Tribunal discussed security risks in great detail over 47 pages of the
Award.861 Pakistan nevertheless raises two specific challenges to the Tribunal’s findings
853

Memorial ¶ 530.

854

Award ¶ 1346.

855

CAA-73, UAB ¶ 301.

856

See supra ¶¶ 189–193.

857

See, e.g., Memorial ¶¶ 398, 473, 497 (table) (quotation at ¶ 398, fourth bullet point).

858

Award ¶ 1342 (emphasis added).

859

Id. ¶ 1343.

860

Id. ¶ 1419 (emphases added).

861

See id. ¶¶ 830–957 (pp. 270–316); supra .
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regarding the impact of security risks. Both misrepresent the Award, and neither provides
grounds for annulment.
441. First, Pakistan asserts that the Tribunal provided “no justification for the
amount of adjustment it made” to Prof. Davis’s modelling of “the risk of permanent [mine]
shutdown, due to the belligerents operating in the area.”862
442. Pakistan itself recognizes that is not true later in the Memorial. As Pakistan
describes, the Tribunal explained that it relied on “indicative rates provided by [the Overseas
Private Investment Corporation (“OPIC”)] for insurance against political violence for assets”
to make its adjustment to Prof. Davis’s modelling of the risk of security-related permanent
mine shutdown because those rates provided “‘the best estimate of what the financial impact
of taking out political violence insurance or otherwise making a corresponding deduction
from the project value by a buyer would have been.’”863
443. Second, Pakistan alleges that the Tribunal made a US$ 700 million reduction
“relat[ing] to the cost of insurance” without “consider[ing] the evidence offered by Pakistan’s
expert, Mr. Julian Davies (SRM), regarding the inability to insure the project at all.”864 On
Pakistan’s account, “[i]f the market could not insure the project, there is no basis for the
Tribunal’s conclusion that the ‘assets’ rubric of OPIC insurance rates would be a reliable
indicator to quantify the risk.”865
444.

This mischaracterizes the Award in multiple respects.

445. The US$ 700 million reduction the Tribunal made was not an adjustment to the
cost of insurance within Prof. Davis’s model, but rather an adjustment resulting from the
Tribunal’s conclusion that the risk the mine would shut down permanently as a result of
political violence was higher than Prof. Davis had modeled.866 As the Tribunal observed,
Prof. Davis modeled that risk with reference to the price of OPIC insurance against political
violence.867 Neither Prof. Davis nor the Tribunal assumed, though, that TCCA would
purchase that insurance. Rather, they relied on the price of the insurance to estimate the
probability that political violence would cause the mine to shut down prematurely in order to
monetize the effect of that risk on the project’s market value.

862

Memorial ¶ 454(d).

863

Id. ¶ 543 (quoting Award ¶ 952) (emphasis added).

864

Id. ¶ 539.

865

Id. ¶ 544.

866

Award ¶¶ 933–957.

867

Id. ¶ 933.
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446. The Tribunal did not fail to consider Mr. Davies’s evidence on this point. As
Pakistan itself acknowledges,868 the Tribunal specifically noted Mr. Davies’s testimony “that
any insurance coverage that Claimant would likely have obtained would not have extended to
business interruption and be limited to physical damage and repair” and Pakistan’s argument
that “OPIC insurance on which Prof. Davis based his estimate” of the annual probability of a
permanent shutdown due to residual security risks “would not have been available to
Claimant.”869
447. The Tribunal also explicitly noted the testimony of Pakistan’s additional
experts, Mr. Brailovsky and Prof. Wells, that “OPIC insurance is available only for US
businesses, insures only up to 90% of the investment and with a time limit of 20 years.”870
448. Far from failing to consider this evidence, the Tribunal made an explicit
finding that the OPIC rates provided the best evidence of the extent of this risk,
notwithstanding that TCCA (which was not a US business) would not have been able to
purchase this OPIC insurance.871
449. Pakistan’s contrary assertion relies on a misleadingly incomplete quotation of
the Award. Pakistan avers that “the Tribunal assumed the availability of such insurance” in
reaching its conclusion that the OPIC rates were “‘in any event the best estimate of what the
financial impact of taking out political violence insurance or otherwise making a
corresponding deduction from the project value by a buyer would have been.’”872 In fact, in
prefatory language Pakistan leaves out of its quotation, the Tribunal assumed the exact
opposite. The Tribunal’s complete statement was:
While the Tribunal has taken note of the caveats expressed by
OPIC, in particular that actual rates might fall outside of the
range of the presented indicative rates, and of the undisputed
fact that OPIC insurance itself would not have been available to
Claimant, the Tribunal considers that these indicative rates are
in any event the best estimate of what the financial impact of
either taking out political violence insurance or otherwise
making a corresponding deduction from the project value by a
buyer would have been.873

868

See Memorial ¶ 540 (“As the Award acknowledges, Mr. Davies specifically addressed the issue[.]”) (citing
Award ¶ 868).

869

Award ¶¶ 868–869.

870

Id. ¶ 940.

871

Id. ¶ 952.

872

Memorial ¶ 543 (quoting Award ¶ 952).

873

Award ¶ 952 (emphases added).
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450. Such blatant misrepresentations that the Tribunal said the opposite of what is
actually in the Award have no place in an annulment proceeding or, indeed, in any
proceeding. They certainly do not provide any basis to find that the Tribunal failed to
consider the evidence or state reasons with respect to security risks.
(d)

Environmental Issues and Social Impacts

451. Pakistan spends 51 paragraphs setting out a laundry list of alleged defects in
the Tribunal’s analysis of whether TCCA’s Environmental and Social Impact Assessment
(“ESIA”) and related work complied with governing international standards and applicable
local law.874 The Memorial contends that these “pertinent examples”875—which in fact
reprise all of the arguments the Tribunal rejected876—demonstrate the Tribunal’s “disregard”
and “routine[] refus[al] to apply” the Equator Principles, the International Finance
Corporation (“IFC”) Performance Standards, and relevant Balochistan requirements.877 In
seeking annulment on this ground, Pakistan asserts that these alleged omissions or errors
constitute a manifest excess of powers, a failure to state reasons, and a serious departure from
a fundamental rule of procedure.878
452.

None of these arguments withstands scrutiny.

453. First, the Tribunal considered and rejected the assertion of Pakistan’s experts
that compliance with IFC Performance Standard 1 (“PS1”) mandated that an Environmental
and Social Management System (“ESMS”) “be fleshed out to a certain level of
information”879 before international lenders would consider financing the project.880 In
reaching its conclusion, the Tribunal did not “create[] an arbitrary exception” to the IFC
requirement.881 It simply applied the IFC’s own explicit guidance, which explained that in the
absence of a “satisfactory Management System at the time of IFC’s appraisal,” the ESMS
should “be developed and implemented over a reasonable period of time agreed with the

874

Memorial ¶ 545; see generally id. ¶¶ 545–595.

875

Id. ¶ 553.

876

Compare Memorial ¶¶ 554–555 with Award ¶¶ 1033–1043 (regarding the requirement of an ESMS);
compare Memorial ¶¶ 556–557 with Award ¶¶ 1097–1098 (regarding cumulative impact assessments);
compare Memorial ¶ 558 with Award ¶¶ 1051–1064 (regarding air emissions); compare Memorial ¶¶ 559–
560 with Award ¶¶ 1067–1080 (regarding effluent limits); compare Memorial ¶¶ 561–565 with Award
¶¶ 1081–1089 (regarding disposal of sludge); compare Memorial ¶¶ 566–569 with Award ¶¶ 1109–1117
(regarding backfilling of excavations); compare Memorial ¶¶ 593–595 with Award ¶¶ 1056–1058.

877

Memorial ¶¶ 545, 553.

878

Id. ¶ 545, see generally id. ¶¶ 545–595.

879

Award ¶ 1042 (citing Quantum Tr. (7), at 1986 (Filas)).

880

Id. ¶¶ 1033–1043.

881

Contra Memorial ¶ 555.
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IFC.”882 In short, the Tribunal followed the clear and unequivocal terms of this authoritative
interpretation by the very institution charged with enforcement of the Performance Standards,
instead of the strained reading offered by Pakistan’s expert Barbara Filas.883
454. Second, Pakistan claims that the Tribunal ignored and failed to “reference the
requirements of IFC PS 1” in dismissing the need to assess the cumulative impact of the
Tanjeel project, air emissions, and groundwater use.884 Specifically, Pakistan faults the
Tribunal for concluding that “it is plausible that the Tanjeel project and the additional impacts
it might have would have to be addressed if and when they materialized, i.e., in the context of
the contemplated expansion,” arguing that “this finding should operate the other way around
as once the impacts materialize, it is too late.”885
455. Once again, however, Pakistan has mischaracterized the Tribunal’s reasoning
by omitting critical text of the Award. The very next sentence in the paragraph Pakistan
quotes makes clear that the Tribunal was not ignoring potential impacts, but rather paying
close attention to the scope of the project as set out in the Feasibility Study and supporting
ESIA, measured against the expectations of regulators or lenders. In full, the paragraph
states:
In the Tribunal’s view, it is plausible that the Tanjeel project
and the additional impacts it might have would have to be
addressed if and when they materialized, i.e., in the context of
the contemplated expansion. By contrast, the Tribunal is not
convinced that the Balochistan EPA or a lender would have
expected these impacts to be addressed in the context of the
ESIA for the Initial Mine Development Feasibility Study
covering the Wester[n] Porphyries and not the Tanjeel area. As
for the additional aspects of the air emissions and water
discharge, the Tribunal notes that these were raised by Ms. Filas
only in her second report and not substantiated in any further
detail.886
456. In other words, the Tribunal conducted precisely the analysis that is called for
in the context of determining quantum. While Pakistan’s Memorial now attempts to argue
882

Award ¶¶ 1038–1043 (citing Ex. CE-1292, IFC, International Finance Corporation’s Guidance Notes:
Performance Standards on Social & Environmental Sustainability, dated 31 July 2007, at 2).

883

See id. ¶¶ 1039–1040, 1042 (citing Quantum Tr. (7), at 1986 (Filas) and discussing Ms. Filas’s testimony,
which conceded that the IFC guidelines “g[a]ve flexibility,” but nevertheless contended that the IFC would
require an ESMS “to be fleshed out to a certain level . . . whether [the standards and guidance] have
easygoing words or not”).

884

Memorial ¶¶ 556–557, 575–578.

885

Id. ¶ 557.

886

Award ¶ 1098 (emphasis added).
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that Tanjeel “was a ‘planned’ or ‘realistically defined’ development” within the meaning of
the IFC PS 1, and thus should have been taken into account for purposes of cumulative
impact,887 no such evidence or argument was presented to the Tribunal in the original
proceeding.888 Annulment is not the forum to make arguments Pakistan thinks it should have
raised the first time around.
457. Pakistan also complains that the Tribunal’s quick dismissal of Ms. Filas’s
testimony on cumulative impacts on air emissions and water failed to state reasons. 889 This is
incorrect. The Award excerpted the competing evidence of Ms. Cessford and Ms. Filas on
this issue,890 and the Tribunal’s analysis must be considered as a whole891—including its
earlier discussion of the Parties’ competing evidence regarding air emissions,892 the over fifty
pages it spent assessing the Parties’ water-related arguments that considered and rejected the
assertions regarding groundwater drawdown and potential future use that Ms. Filas sought to
reprise,893 and its finding that neither of Pakistan’s experts had attempted to develop, much
less present, any quantification of the alleged cost impact of their attacks on the quality and
sufficiency of TCCA’s work.894
458. Third, Pakistan’s argument that the Tribunal failed to apply Pakistan’s
National Environmental Quality Standards (“NEQS”) on air emissions is unfounded. The
Tribunal correctly identified—and Ms. Filas confirmed—that no relevant emission standard
applied, because “NEQS does not have a stack emission standard . . . and instead relies on an
ambient standard.”895
459. Nor, contrary to Pakistan’s contentions, did the Tribunal “fail[] to apply the
law” or fail to consider Ms. Filas’s written reports, which claimed that the Pakistan guidelines
887

Memorial ¶ 557.

888

Pakistan’s Quantum Counter-Memorial ¶¶ 313–351; Pakistan’s Quantum Rejoinder ¶¶ 342– 344; see
generally id. ¶¶ 290–349; Pakistan’s Quantum Post-Hearing Brief ¶¶ 102, 234; see generally id. ¶¶ 247–
255; Filas Engineering and Environmental Services LLC, Independent Review of the Environmental and
Social Documentation for the Reko Diq Copper-Gold Project Chagai District, Balochistan, Pakistan, dated
19 September 2017 (“Filas I”), § 5.5.3; Second Expert Report of Filas Engineering and Environmental
Services LLC, dated 29 March 2018 (“Filas II”), ¶ 111; Expert Opinion of Kerry M. Connor, PhD, on
Potential for TCC to Acquire and Maintain a Social License to Operate, dated 23 March 2018 (“Connor”),
§§ 2.1–2.2.4.

889

Memorial ¶¶ 575–578.

890

See Award ¶¶ 1097–1098; see also id. ¶¶ 995, 1050 (discussing Pakistan’s contentions that TCCA failed to
consider cumulative impacts of its water discharge and Ms. Filas’s presentation at the Hearing on Quantum
with regard to cumulative impacts).

891

RAA-063, Wena ¶ 83.

892

Award ¶¶ 968–969, 999–1000, 1014–1015.

893

See id. ¶¶ 702–829 (pp. 219–270); compare id. ¶¶ 808–820 with Filas I, at 9–10, 18; Filas II ¶¶ 11, 65, 68.

894

Award ¶¶ 1045–1047, 1151–1156, 1176.

895

Id. ¶ 1058 (citing Filas II ¶ 174) (emphasis added); see also id. ¶ 1061.
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for major thermal power stations required a 40% reduction of nitrogen oxide (NOx)
emissions.896 The Tribunal did consider Ms. Filas’s written reports897 but accepted the
ESIA’s explanation that the local guideline did not apply because the proposed plant “is a
reciprocating engine,” to which “the particulate matter limits in the Pakistan guidelines for
power plants . . . do not apply,” and that “[t]he only Pakistan standard applicable to engines is
for sulfur dioxide,” not nitrogen oxide.898
460. Fourth, Pakistan argues that the Tribunal “failed to apply” the correct
guidelines to determine whether TCCA’s project would meet the IFC Performance Standard
for effluent limits, citing supposedly “conclusive data showing that Reko Diq would far
exceed the IFC Liquid Effluent Limit.”899 There are no such “conclusive data.” To the
contrary, after considering the experts’ respective reports and testimony, the Tribunal
accepted Ms. Cessford’s explanations that the IFC limits Ms. Filas used in her calculations
were “very outdated” and had been “superseded,” and that TCCA’s analyses showing
compliance with applicable limits had used figures from the updated guidelines then in
force.900
461. More importantly, in evaluating the expert testimony, the Tribunal concluded
that “it appears . . . undisputed” that the “quite significant” figures cited by Ms. Filas for
discharge into the seawater were ultimately irrelevant to assessing compliance with any
applicable legal standard.901 Rather, Pakistan’s true contention—which Ms. Filas described
as “the real issue”—concerned the impact that these figures could have on the perception of
the local community regarding potential discharge, and the effect of any resulting opposition
on the viability of the project.902 The Tribunal did not accept Ms. Filas’s views, instead
agreeing with Ms. Cessford’s “convincing” testimony that “this perception would naturally
depend on the way in which the information was presented to the community,” and concluded
that there was “no basis to assume that a regulatory authority acting in good faith would have
refused to grant a permit for the discharge in compliance with the applicable standards.”903
896

Memorial ¶ 558.

897

Award ¶ 1059 (citing Filas II ¶¶ 175–176); see also id. ¶¶ 1058–1064 (discussing and quoting from
Ms. Filas’s written reports).

898

Id. ¶ 1059 (quoting Ex. RE-601, ESIA, dated November 2010, Appendix D, at 14–15) (emphases added).

899

Memorial ¶¶ 559–560.

900

Award ¶¶ 1067–1077 (reviewing exhibits and observing that guidelines cited by Ms. Filas dated from
1998).

901

Id. ¶ 1080 (discussing the Effluent-to-Background Ratio, defined in ¶ 1078 as “the ratio between the
concentration of a certain element in the effluent that Claimant planned to discharge into the sea and the
background concentration in the ocean water”); see also id. ¶ 1078 (quoting Ms. Cessford’s explanation
that the very large ratios generated by Ms. Filas’s calculations were also misleading because they failed to
take into account the applicable “ambient seawater quality limits,” which are “set to protect marine life”
and could be much higher than the background concentrations).

902

Id. ¶ 1078; see also id. ¶¶ 1079–1080.

903

Id. ¶ 1080.

148

Case 1:19-cv-02424-TNM Document 36-16 Filed 12/21/20 Page 158 of 212

The Tribunal then deferred consideration of the potential impact of community perception to a
later section of the Award, in which it assessed “whether Claimant had adequate plans to
ensure that it would obtain and maintain a social license to operate.”904 Pakistan’s arguments
concerning that portion of the Award are discussed below.905
462. Fifth, Pakistan challenges the Tribunal’s conclusion that TCCA properly
considered the impact of its sludge disposal.906 The Memorial makes clear, however, that
Pakistan’s true objection is not any supposed failure to apply the relevant IFC Performance
Standard, but rather the Tribunal’s rejection of Ms. Filas’s evidence as unpersuasive and
incomplete.907 But it is not an annullable manifest excess of powers to reject a party’s
arguments after considering the evidence and submissions, as the Tribunal did here.908
463. Nor did the Tribunal fail to give reasons for its finding—which Pakistan
attacks as “unreasonable”909—that the disposal of sludge could be resolved without significant
cost or delay.910 In clear and cogent language—which Pakistan again omits from its
discussion of the ruling—the Tribunal explained that it “ha[d] no basis to doubt Mr. Livesey’s
explanation” in the absence of “any opinion” from Ms. Filas on “whether the cost associated
with disposing the sludge would be significant.”911
464. Finally, Pakistan argues that the Tribunal manifestly exceeded its powers in
holding that the Balochistan law requiring backfilling of excavations would not apply in the
circumstances.912 Here too, however, the Tribunal acted well within its mandate to weigh the
evidence and competing arguments submitted by the Parties: it was simply not persuaded by
Ms. Filas’s testimony that the law applied, and was not impressed by Pakistan’s failure to
substantiate the alleged extremely high costs of backfilling.913
465. Nor was the Tribunal inconsistent or unfair in its consideration of the Parties’
respective arguments concerning whether and how such a requirement applied in other
904

Id.

905

See infra ¶¶ 468–473.

906

Memorial ¶¶ 564–565, 584–592 (discussing evidence of Ms. Filas and Mr. Livesey and highlighting
supposedly erroneous factual assumptions adopted by the Tribunal).

907

Id. ¶¶ 561–565; 584–592.

908

Award ¶¶ 991, 996, 998, 1046, 1081–1089.

909

Memorial ¶ 588.

910

Award ¶¶ 584–590.

911

Id. ¶ 1088.

912

Memorial ¶¶ 566–569.

913

Award ¶ 1112 (citing Filas II ¶¶ 149–151) (referring to Ms. Filas’s unsupported assertion that “[i]f the
Government of Balochistan were to insist on . . . backfilling . . . , the circa $130 million closure cost
estimate . . . would be grossly inadequate and may affect the overall feasibility of the Project”); see also id.
¶¶ 1009–1111, 1113, 1115–1116.
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jurisdictions.914 In the course of its assessment of the evidence each side had submitted, the
Tribunal concluded that TCCA had demonstrated that one of the jurisdictions Pakistan cited
as requiring backfilling had since decided to change the law.915 The Tribunal underscored,
however, that in its view, the law in other jurisdictions was not “directly relevant” to the
issue.916
466. As to the impact of this issue on the costs of the project, the Tribunal noted that
TCCA “made express reference to [the issue] in the Feasibility Study and considered it an
aspect for negotiation” with Balochistan.917 Citing the unrebutted evidence that “complete
backfilling is not standard practice in the mining industry[,] . . . the environmental
implications of backfilling which were not addressed by Ms. Filas,” and the “express
reference” to “good mining practices” in the Balochistan Mineral Rules, the Tribunal further
concluded that it was “not convinced that [Balochistan] would have required Claimant to
completely fill up the excavation created by the mine and, thus, that it should have accounted
for the cost of complete backfilling in its estimate of the closure costs.”918
467. As with the rest of its asserted grounds for annulment, Pakistan’s laundry list
of supposed defects in the Tribunal’s ESIA-related rulings relies on mischaracterizations of
the Parties’ submissions and the Tribunal’s analysis in the Award. Here, too, however, the
record shows that the Tribunal considered the Parties’ evidence and arguments, carefully
identified and applied the applicable legal standards, and set forth its reasoning in clear and
unmistakable terms. That this cogent analysis led the Tribunal to reject every single one of
Pakistan’s arguments is no reason for annulment.
(e)

Social License

468. Pakistan next contends that the Tribunal “willfully blinded itself to Pakistan’s
substantial evidence of insufficient planning as well as social unrest and opposition to the
project,”919 thereby ignoring arguments “directly relevant to the ability to acquire and
maintain a social license.”920 This is simply untrue.
469. Pakistan concedes that the Tribunal “need not address every argument offered
by a party,”921 but argues that the Tribunal’s “refusal to engage with Pakistan’s evidence was

914

Contra Memorial ¶ 568.

915

Award ¶¶ 1111, 1113, 1114.

916

Id. ¶ 1115.

917

Id. ¶ 1116.

918

Id.

919

Memorial ¶ 596.

920

Id.

921

Id. ¶ 601.
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so systematic” it amounted to “a serious breach of a fundamental rule of procedure.”922 In
support of this remarkable contention, Pakistan cites only three examples, asserting that the
Tribunal “did not engage” with Pakistan’s arguments regarding TCCA’s (i) alleged “lack of a
land acquisition plan” (ii) purported “lack of an adequate job training program,” and
(iii) supposedly inadequate community engagement efforts and consultation plan.923
470. Once again, the record disproves Pakistan’s misconceived contentions. Its
Memorial claims that the Tribunal “hardly consider[ed] Pakistan’s defense at all,” amounting
to “a denial of the opportunity to be heard.”924 But as the procedural history summarized
above demonstrates, the Tribunal gave Pakistan every opportunity to present its arguments on
this issue, among the litany of other attacks on the quality of the Feasibility Study and related
work.925 Consistent with the Tribunal’s careful and methodical approach, each of the three
arguments Pakistan’s claims the Tribunal disregarded is in fact summarized in the Award,
with express references to the expert testimony offered by Pakistan,926 and each of the topics
is then discussed over the course of several paragraphs in the Tribunal’s consideration of the
evidence presented by both Parties.927
471. In particular, the Tribunal noted the assertions made by Dr. Connor regarding
the supposed defects or shortcomings that would have purportedly deprived TCCA of a social
license to operate, and ultimately concluded that it was “not convinced by Dr. Connor’s
criticisms on these community programs.”928 The Tribunal likewise concluded that it was
“not convinced” by Mr. Rahman’s arguments regarding the difficulties of land acquisition in
supposedly comparable projects, “cannot follow” his reasoning, took note of “the absence of
any inquiry [on his part] into the amount of land to be acquired,” and was “not convinced” by
his assertion that it would have taken TCCA “considerably longer” than 18 months “to
acquire the land for the pipeline.”929 Critically for the relevance of these arguments to
quantum, the Tribunal also held that it “ha[d] no basis to doubt that the amount Claimant
planned to spend on these [community initiatives and other social programs] would be
inadequate,”930 and was “not convinced that these issues [raised by Mr. Rahman] would have
922

Id. (emphasis added).

923

Id. ¶¶ 597–600.

924

Memorial ¶ 601; see also ¶¶ 596–600.

925

See supra Section II.B.3.(c).

926

See Award ¶¶ 986–989 (training, hiring, and employment; community engagement and consultation); id.
¶¶ 1193–1196 (land acquisition).

927

See, e.g., id. ¶¶ 1137–1146 (discussing the evidence rebutting Pakistan’s arguments, including proposals
regarding grievance procedure; local training, hiring, and employment; local procurement made by
consultants then hired by TCCA; and summaries of community initiatives developed by TCCA); id.
¶¶ 1212–1244 (assessing the arguments and evidence on land acquisition).

928

Id. ¶ 1156.

929

Id. ¶¶ 1233, 1234, 1239, 1242.

930

Id. ¶ 1156 (emphasis added).
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affected specifically the acquisition of land in a manner that would have caused delays beyond
those accounted for by Prof. Davis.”931
472. Pakistan also argues that the Tribunal failed to state reasons in supposedly
overlooking the social impacts of “any community perception issues” among the fishing
community at the Port of Gwadar,932 and claims that none of “the planned community
benefits” discussed in TCCA’s opening slides at the hearing were “geared to . . . the issues
raised by the fishing community.”933 Pakistan is wrong on both counts. As noted above, the
Tribunal explicitly addressed these issues and their costs impacts in its assessment of the
Parties’ submissions. And Claimant’s slides, which summarized the copious evidence in the
record on these issues, specifically identified a “[p]rogram to address concerns and aspirations
of fishing communities in Gwadar” under its $35.5 million allocation to “Sports, Culture &
Other Community-Based Project[s].”934 Dr. Connor’s attempt to disparage these initiatives as
“scattershot” or ineffective935 also failed to convince the Tribunal, which carefully considered
the available evidence on the costs associated with TCCA’s initiatives and the risks of
community perception issues set out in the Feasibility Study’s residual risk register.936 Citing
the absence of “any opinion provided by Dr. Connor on additional costs” related to
community relations, the Tribunal found it “plausible”937 for Prof. Davis to have classified
these risks as “not material”938 and concluded that there was no need for Prof. Davis to model
any separate financial impact of these issues.939
473. In short, the Tribunal in no way denied Pakistan an opportunity to be heard,
nor did it ignore or fail to engage with Pakistan’s evidence. It simply found that evidence
uninformed, incomplete, and unpersuasive. As much as Pakistan would wish it otherwise, the
Tribunal’s carefully reasoned rejections of these arguments was not a serious departure from a
fundamental rule and cannot justify annulment.

931

Id. ¶ 1241 (emphasis added).

932

Memorial ¶ 580.

933

Id.

934

Claimant’s Opening Argument, Hearing on Quantum, dated 14 May 2018 (“TCCA’s Quantum
Opening”), at 105; see also Award ¶ 1142 (excerpting TCCA’s Quantum Opening, at 104–105).

935

Award ¶¶ 1142–1144.

936

Id. ¶ 1171 (citing Ex. CE-952, Reko Diq Risk Register, dated 27 April 2010) (discussing the community
relation risk of “[d]isruption to construction and operations caused by political and community opposition
to the project leading to project delay. This can be related (but not limited to): a) perceived insufficient
employment opportunities for Chagai people; b) a perceived lack of contracting opportunities for Chagai
vendors and contractors [etc.]”); see also id. ¶¶ 1151–1156, 1162, 1171–1178.

937

Id. ¶ 1176.

938

Id. ¶ 1171 (citing Davis I, Workpaper 27, at H-66 and Appendix D, at D-13).

939

Id. ¶ 1176.
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(f)

Country Risk

474. With its country risk arguments, Pakistan again improperly asks the Committee
to second-guess substantive determinations that the Tribunal explained in detail in the Award
after explicitly considering the arguments and evidence Pakistan claims it ignored. Thus,
even if true, Pakistan’s allegations would provide no grounds for annulment.
475. Moreover, Pakistan’s country risk allegations are not true. Pakistan’s
arguments again flagrantly misrepresent the Award and ignore both: (i) the detailed treatment
of and adjustments for country-related risks in Prof. Davis’s model; and (ii) the Tribunal’s
thorough consideration of those adjustments and of Pakistan’s arguments about them.
476. Beyond Pakistan’s sweeping—and false—allegation that “the adjustment to
cash flows” in Prof. Davis’s model “did not account for country risk,”940 Pakistan’s specific
country risk arguments are a bit difficult to discern. It appears, though, that Pakistan is
arguing that: (i) the Tribunal’s award did not take country risk into account;941 (ii) country
risk should have been dealt with in the discount rate rather than the cash flows;942 and (iii) the
Tribunal did not make sufficient country risk reductions because it purportedly did not
consider Pakistan’s evidence and arguments concerning country risk.943
477. With each of these arguments, Pakistan misrepresents the Award.
Prof. Davis’s model did, in fact, monetize the effect of country risks on value and the Tribunal
reduced his valuation even further based on its findings that he had underestimated certain of
those risks. The Tribunal considered Pakistan’s country risk arguments in detail over eight
pages of the Award944 and provided reasons for its conclusions that: (i) it was appropriate to
940

Memorial ¶ 481.

941

Id. ¶ 422 (“The Tribunal also failed to articulate any basis for declining to adjust Prof. Davis’s model . . . to
account for Pakistan’s significant country risk of at least 12%[.]”); id. ¶ 481 (“Obviously, the adjustment to
cash flows did not account for country risk”).

942

Id. ¶ 480 (“[T]he Tribunal simply failed to engage with the consequences of this critical factor” that “the
country risk should be reflected in the discount rate applied to the cash flows of the project.”); id. ¶ 481
(criticizing the Tribunal’s conclusion that “[p]ursuant to the concept presented by Prof. Davis, the
asymmetric risks affecting the project, including country-related risks, should not be reflected in the
discount rate as they would be in a traditional DCF calculation but rather in individual risk adjustments
made to the cash flows themselves”).

943

Id. ¶ 481 (“What the Tribunal failed to mention was that those adjusted cash flows did not sufficiently
account for those risks. . . . the tiny adjustment made by Prof. Davis was equivalent to a 1.2% country
discount rate, far from the kind of rate used by industry players and also tribunals for investments in other
developing countries.”); id. ¶ 491 (“[T]he Tribunal does not present any considerations to dismiss”
Mr. Brailovsky’s and Prov. Wells’s arguments that “arbitral tribunals had considered it appropriate to apply
a country risk premium for other developing countries of 15.75% or a discount rate of over 18%”); id.
¶ 498 (“The Tribunal ignored all relevant information provided in a proper country risk analysis which
reflects what the market would assign as a country risk prime and not just the investor’s personal
appreciation.”).
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Award ¶¶ 1545–1567.
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deal with country risk in the cash flows; and (ii) Pakistan’s arguments overstated the extent of
the applicable country risk.
478. First, as the Tribunal plainly described at the start of its analysis of country
risk, Prof. Davis thoroughly modeled the effect of country-specific risks on the valuation.
The Tribunal observed that Prof. Davis had “adjust[ed] the affected cash flow components”
for “many country-specific risks during both the construction and operation phases of the
project” including “corruption, armed conflict, delays due to inexperienced workforces and
government authorities, logistics disruptions, community relations impacts, and changing
regulations.”945 The Tribunal also described the additional specific ways Prof. Davis modeled
the valuation impact of country-specific risks of “(i) events that could lead to early
termination . . . (ii) events that could cause project delays before construction . . .; and (iii)
risks that could cause temporary interruption of operations.”946 As the Tribunal noted
accurately, “neither Respondent nor its experts identified any specific country-related risks
which were not included in the risk register but which, in their opinion, should have been
included and quantified by Prof. Davis in his model.”947
479. Second, the Tribunal then considered over four pages of the Award the specific
arguments concerning the appropriateness of accounting for country risks in the cash flows
rather than the discount rate that Pakistan now incorrectly claims it ignored.948 The Tribunal
recounted specific arguments Mr. Brailovksy and Prof. Wells had raised, including that
(i) “the country risk should be reflected in the discount rate applied to the cash flows of the
project”;949 (ii) an “implied discount rate” that was “only 1.2% above the risk-free rate” was
“proof that Prof. Davis did not make more than ‘negligible’ risk adjustments”;950 and
(iii) “arbitral tribunals had considered it appropriate to apply a country risk premium of
15.75% or a discount rate of 19.88% and 18%, respectively”951 The Tribunal then
summarized: “As the above quoted paragraphs as well as other passages of Mr. Brailovsky’s
and Prof. Wells’ opinion demonstrate, they generally call into question whether it is possible
to determine ‘certainty-equivalent’ cash flows, i.e., to adjust cash flows for all relevant risks,
including country risk, at source.”952
480. Far from ignoring these points that it had described at length and accurately
summarized, the Tribunal explicitly found it “is not convinced by this argument”953 and stated
945

Id. ¶¶ 1545–1546.
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Id. ¶ 1547.

947

Id. ¶ 1558.
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Id. ¶¶ 1549–1557.
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Id. ¶ 1549.
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Id. ¶ 1553.
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Id. ¶ 1554.
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Id. ¶ 1555.
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its reasons. The Tribunal recalled that “[a]s Prof. Davis has explained in detail and as the
2012 CIMVal report confirms, the concept of ‘certainty equivalent’ cash flows is based on the
notion that the risk affecting a particular cash flow is monetized and directly incorporated into
the calculation of that cash flow instead of being reflected in an aggregate discount rate.”954
The Tribunal then reiterated its earlier finding that “the modern DCF valuation method . . . is
generally appropriate to value the Reko Diq project.”955 The Tribunal further found that
“neither of the arguments raised by Respondent and its experts cause it to reach a different
conclusion. Pursuant to the concept presented by Prof. Davis, the asymmetric risks affecting
the project, including count[r]y-related risks, should not be reflected in the discount rate as
they would be in a traditional DCF calculation but rather in individual risk adjustments made
to the cash flows themselves.”956
481. Pakistan clearly disagrees with this conclusion, but has not pointed to any
failure to consider evidence or arguments or to state reasons, much less any kind of failure
that would justify annulment.
482. Third, the Tribunal then considered—over three additional pages of the
Award—whether “the asymmetric risk and in particular those risks that would be reflected in
a country risk premium applied to the discount rate in a traditional DCF calculation have been
fully captured by Prof. Davis’ risk adjustments at source.”957 The Tribunal found that
Pakistan and its experts “did not raise a substantiated challenge to the specific quantification
of any particular risk” other than the risk of “direct violent attack in country by any hostile
force resulting in injuries, death, business disruption.”958 As described above, the Tribunal
had already determined to reduce TCCA’s damages by US$ 711.5 million to account for what
it had found to be Prof. Davis’s underestimation of that risk.959
483. In this discussion, the Tribunal explicitly noted, but rejected, Mr. Brailovsky’s
and Prof. Wells’s attempted reliance on country risk premia other tribunals had applied. The
Tribunal observed that Mr. Brailovksy and Prof. Wells “while referring to the decisions of
arbitral tribunals regarding the country risk of Venezuela, did not express any opinion as to
the level of risk of uncompensated expropriation or other unlawful actions prevailing in
Pakistan as of the valuation date.” 960 Relying on that and other evidence, including testimony
of another of Pakistan’s experts, Dr. Burrows, that “[i]t is unlikely that unlawful actions by
Respondent would account for much, if any, of the gap between Professor Davis’ 0.5% annual
loss probability and my estimates of Pakistan PRS of 4.6-8.2%, nor that the risk of unlawful
954

Id.
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Id. ¶¶ 1555–1557.
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Id. ¶ 1557.
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Id. ¶ 1558.
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actions changed drastically from 2006 to 2011,” the Tribunal made an explicit finding that “it
has not been established that a buyer” would have considered “the general risk of unlawful
actions” to have been “a significant risk from a factual point of view.”961 The Tribunal thus
clearly concluded that country risk premia that had been applied in Venezuela and other
countries with different risk profiles were not indicative of the level of country risk in
Pakistan.
484. Finally, Pakistan overlooks that the Tribunal explicitly considered and rejected
Pakistan’s reliance on the purported “1.2% country discount rate”962 in a four-page section of
the Award titled “Whether a Different Conclusion Is Warranted by Mr. Brailovsky’s and
Prof. Wells’ Argument That the Implied Discount Rate Is Too Low.”963 After carefully
reviewing the evidence and the Parties’ arguments, the Tribunal found that
the implied discount rate calculated by Respondent’s experts
does not in fact reflect all relevant asymmetric risk adjustments
made by Prof. Davis. As neither expert has provided the
Tribunal with a number of what would be the risk premium
reflecting all of the asymmetric risk adjustments made by
Prof. Davis, the Tribunal has no basis to draw a comparison to
the figures discussed by the Parties’ experts with regard to what
they would have considered an adequate country risk premium
in a traditional DCF calculation. The same applies to the
consideration of an overall implied discount rate which would
undisputedly have [been] required to remove the adjustments
for systematic risk as well.964
485. Because the Tribunal considered Pakistan’s arguments and evidence
concerning country risk thoroughly and provided reasons for the conclusions Pakistan
attempts to relitigate here, the Tribunal’s treatment of country risk provides no grounds for
annulment.
(g)

Capital and Operating Costs

486. Pakistan’s claim that the Tribunal offered no “more robust explanation than a
simple dismissive statement” concerning its experts’ argument that Prof. Davis had not
accounted properly for the variability of capital and operating costs965 once again grossly
mischaracterizes the Award.
961

Id. ¶¶ 1562–1563.
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Memorial ¶ 481.
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Award ¶¶ 1568–1577.
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Id. ¶¶ 1576–1577.
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Memorial ¶¶ 475–476.
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487. In fact, the Tribunal reduced the damages award by US$ 130 million because it
agreed that Prof. Davis had omitted the effect of cost variability from his model.966 Pakistan’s
allegation that the Tribunal’s “only reaction” to an argument that led it to reduce damages by
US$ 130 million was a “dismissive remark” should require no further comment.
488. Analysis of what the Tribunal actually said, though, further reveals that the
Tribunal was not facilely dismissive of Pakistan’s argument. In a rather technical discussion
of capital cost variability, the Tribunal explicitly addressed and rejected Pakistan’s experts’
arguments.
489. Coming into that discussion, the Tribunal had observed that it was undisputed
that Prof. Davis had “increased the capital cost estimate by 58% in nominal terms” in his
model compared to TCCA’s estimates in the Feasibility Study and Expansion Pre-Feasibility
Study.967 Explicitly relying on that finding, after discussing the Parties’ positions, the
Tribunal rejected Pakistan’s experts’ argument, which centered on a probabilistic concept
called the “distribution mean.” The Tribunal found that “it would appear incorrect to apply
the distribution mean of 1.25, which reflects the assumption that costs will be 25% higher
than estimated in the feasibility study, to a cost estimate which has already been adjusted (by
more than 25%) to account for likely cost increases vis-a-vis the feasibility study estimate.”968
490. The Tribunal then engaged in a similar analysis for operating cost variability.
The purportedly “dismissive remark” that Pakistan falsely characterizes as the Tribunal’s
“only reaction” to Pakistan’s experts’ arguments comes from this second discussion.969 In
language Pakistan omits from its quotation, the Tribunal explicitly referenced its earlier
analysis, specifying that: “similarly to the calculation for capital costs, it appears incorrect to
apply the distribution mean to Prof. Davis’ cost estimate which has already been adjusted to
account for the same cost increases that are also reflected in the distribution mean.”970
Moreover, that was not the entirety of the Tribunal’s analysis even with respect to operating
cost variability. The Tribunal also noted that Pakistan’s experts “did not provide any basis”
for their assumption that the distribution mean would be 1.125 “except that it was ‘half the
mean bias . . . used for capital cost variability.’”971
491. In sum, the Tribunal analyzed the evidence and Pakistan’s arguments
concerning the assumptions underlying TCCA’s damages claim in great detail in an
extraordinarily thorough analysis spanning 421 pages of the Award and made adjustments to a
number of those assumptions that had quite substantial impacts on value. There is no basis to
966

Award ¶ 1539.

967

Id. ¶ 1536.
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Id. ¶ 1538.
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find that the Tribunal failed to state reasons or failed to act in accordance with any
fundamental principle of natural justice.
2.

The Tribunal Did Not Exceed Its Powers or Fail to State Reasons
in Adjusting Assumptions That Reduced TCCA’s Damages Claim.

492. Pakistan also cannot win annulment by complaining about the ways in which
the Tribunal carefully scrutinized the DCF assumptions and made adjustments to them that
substantially reduced Prof. Davis’s valuation and the damages ultimately awarded to TCCA.
Pakistan’s contentions that these adjustments were “arbitrary and inscrutable,”972
“unsupported by any financial adjustments,”973 and “at odds with the core principles of the
‘modern DCF’ method,”974 are wildly inaccurate. But even more saliently those arguments do
not establish any basis for annulment. In adjusting those assumptions the Tribunal acted well
within, not in excess of, its power, and provided detailed reasons for doing so.
493. Pakistan’s argument is on its face hopeless. Just reading Pakistan’s allegations
proves them to be in the nature of an impermissible appeal rather than a ground for
annulment. Pakistan does not—and cannot—contend that the Tribunal lacked the power to
scrutinize and make decisions about the assumptions used in a DCF model. To the contrary,
any tribunal using a DCF method to determine damages ought to do so. Making that kind of
analysis is indisputably well within a tribunal’s powers, and does not require any extensive
reasoning since the reductions themselves are the reasons for the ultimate damages award.
Consequently, Pakistan’s complaint concerns not whether the Tribunal had the power to make
those adjustments, but rather how it did so; and it is not about whether the Tribunal provided
reasons for each one of those adjustments, but rather Pakistan’s assessment of the quality of
those reasons. Those are the hallmarks of an impermissible appeal rather than grounds for
annulment.
494. Even if the Tribunal had been much less rigorous in its evaluation of the
assumptions and assessment of the overall damages figure the Award would still not be
annullable for a manifest excess of power. There is no requirement of mathematical precision
in the techniques a Tribunal uses to estimate damages,975 and tribunals therefore have wide
power to adjust damages amounts even without detailed analysis or calculations. In Starrett
Housing, for instance, the Iran-United States Claims Tribunal “largely accep[ted] the
positions of the Expert”—who had submitted a DCF valuation—“except that it f[ound] that a
reasonable businessman purchasing the project . . . would have expected revenues would be
lower” and “costs would be higher.”976 On that basis, that tribunal proceeded to “make an
overall determination of a global amount,” which, it stated, “is, indeed, what reasonable
972

Memorial ¶ 377; see also id. ¶¶ 400, 422, 426, 467, 469.

973

Id. ¶ 399.
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Memorial ¶ 425; see also, id. ¶¶ 377, 399, 400, 424, 426, 450, 457, 485.
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See infra ¶ 503.
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businessmen typically do when finally determining the price they are willing to pay in a
complex transaction.”977 While recognizing that the expert could “recalculate the value of
[the project] in the event the Tribunal modifies certain of the Expert’s underlying
assumptions,” the tribunal preferred not to request an updated valuation model, citing
procedural economy and noting that “it appears doubtful that the existing computer model
could readily accommodate a global assessment such as the Tribunal has made.”978 Thus,
without reopening the model or tweaking its inputs, the tribunal found that “the gross profit of
[the project was to be] reduced by a global amount,” and proceeded to award damages on that
basis.979
495. Similarly, to arrive at the final damages amount in Philips Petroleum, the IranUnited States Claims Tribunal did not substitute its own inputs for those provided by the
claimant in the DCF model that was in the record.980 Rather, despite noting its disagreement
with the claimant’s assumptions concerning production volumes, future oil prices, costs, and
various risk factors, that tribunal expressly held that it “d[id] not intend to make its own DCF
analysis with revised components, but rather to determine and identify the extent to which it
agrees or disagrees with the estimates of both Parties and their experts concerning all of these
elements of valuation.”981 Then, “[t]aking into account all relevant circumstances,” the
tribunal awarded an amount that took into consideration, but was not specifically derived
from, the DCF-based valuation, and which was roughly one-third of what the claimant had
requested.982
496. Reflecting the discretion inherent in the making of damages awards, investorstate tribunals have taken a similar approach. In the Rumeli case, for example, the ad hoc
committee found that the tribunal’s award of US$ 125 million when the claimant’s DCF
model had produced a valuation of US$ 227 million did not manifestly exceed the tribunal’s
powers even though “[t]he US$ 125 million is baldly stated in the Award, without an
explanation of a mathematical calculation undertaken by the Tribunal in arriving at it.”983 The
committee expressly observed that tribunals have discretion to determine the amount of
damages and are “not limited in that exercise to the evidence or figures put forward by the
Parties” because “[t]he estimation of damages . . . is not an exact science” and “the final
figure must of its nature be an approximation of the claimant’s loss.”984 With respect to DCF
modeling, in particular, the committee observed that “[t]he overarching test for fair market
977
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Id. ¶ 340.
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Id. ¶ 342.
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value was that which a willing buyer would have paid to a willing seller, and a DCF analysis
was simply one tool which would have been used in such a negotiation.”985
497. Pakistan’s allegations are thus insufficient to show that the manner in which
the Tribunal made reductions to Prof. Davis’s valuation came anywhere close to a manifest
excess of authority.
498. Nor can the Award be annulled for the Tribunal’s alleged failure to provide
reasons for its adjustments to the DCF assumptions. In light of the “considerable measure of
discretion in determining issues of quantum”986 that tribunals are accorded because a
tribunal’s determination of damages is necessarily “a matter of informed estimation, taking
into account the evidence before it,”987 an award could potentially be amenable to annulment
on this ground only when there is a total absence of reasons for the tribunal’s decision.988 In
ascertaining whether sufficient reasons have been provided, the relevant inquiry is whether a
tribunal stated reasons for its decision on damages as a whole, not with respect to each
discrete element of its reasoning.989
499. Accordingly, even if the Tribunal had addressed the reductions summarily, and
not elaborated about particular methods to quantify the financial consequences of those
adjustments, the Award would not be annullable for a failure to state reasons. But here the
Tribunal did much more. During the course of its 421-page analysis of Pakistan’s challenges
to the assumptions in Prof. Davis’s valuation model, the Tribunal explained in detail why it
altered certain of those assumptions and thereby reduced TCCA’s damages by over
US$ 4.4 billion from TCCA’s full claim amount. The Tribunal did so based on its
identification of specific risks as to which it concluded the risk adjustments Prof. Davis had

985

Id. ¶ 179(6).
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Id. ¶ 146; see also RAA-063, Wena ¶ 91 (“With respect to determination of the quantum of damages
awarded, it may be recalled that the notion of ‘prompt, adequate and effective compensation’ confers to the
Tribunal a certain margin of discretion, within which, by its nature, few reasons more than a reference to
the Tribunal’s estimation can be given, together with statements on the relevance and the evaluation of the
supporting evidence.”).
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RAA-074, Duke ¶ 257 (“The Tribunal’s task was thus to determine the extent of that loss as a matter of
informed estimation, taking into account the evidence before it.”).
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See supra § III.D.
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made were “insufficient to fully capture the relevant risk,”990 which shows the exacting
scrutiny that the Tribunal applied.
500. In particular, the Tribunal determined the amounts of three of its six reductions
by relying on sensitivity analyses Prof. Davis had performed by altering the assumptions in
his model.991 Of the remaining three reductions, one was a US$ 100 million dollar-for-dollar
reduction because the Tribunal found that Prof. Davis had not included in his model US$ 100
million of payments for community initiatives that TCCA had agreed to make.992
501. The Tribunal likewise provided ample and cogent reasons for the amount of a
second reduction related to the risk of permanent mine shutdown. The Tribunal clearly
explained that it determined the applicable annual probability of a permanent mine shutdown
to be 0.75%—rather than 0.5% as Prof. Davis had modeled—based on its assessment of
actuarial data derived from OPIC insurance rates. Noting the absence of an applicable
sensitivity analysis, the Tribunal concluded that “the most reasonable assumption is to start
from Prof. Davis’ explanation that the 0.5% probability reduced the value of the project by
US$ 1.423 billion and to increase this amount by 50%,” which reflected the extent to which
the Tribunal’s 0.75% probability exceeded the 0.5% probably Prof. Davis had modeled.993
502. The final reduction made without a sensitivity analysis was the Tribunal’s 25%
reduction to cash flows to account for “the systematic risk associated with the development of
prices over the 56-year life of the mine.”994 Pakistan faults the Tribunal for not determining
the amount of that reduction by making “actual calculations”995 or “substitut[ing] lower, more
reliable forecasts in the model and run[ning]the simulations to generate new values.”996
503. International tribunals, however, regularly make adjustments to the quantum of
damages on the basis of “judgmental factors that are better expressed in approximations or
ranges,”997 rather than with scientific precision. Indeed, Pakistan’s own legal expert,
Dr. Ripinsky, acknowledged that “tribunals may exercise discretion and resort to
‘approximations’, based on arbitrators’ collective sense of what is reasonable and equitable in
the circumstances of the case.”998
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504. In any event, the Tribunal did not “provide[] no reasons for the magnitude of
the adjustments it made” with respect to the systematic risk associated with prices, as Pakistan
alleges.999 It specifically noted that Prof. Davis had “recognize[d] a certain risk of prices
developing differently” in his model by “appl[ying] a probabilistic approach, which means
that, only on average, he assumed that prices would have developed along the forward curve
and its extrapolation, while in a certain number of his simulations prices would also have
turned out to be significantly lower (or, in the case of oil, higher) than this average.”1000 The
Tribunal concluded that “it would therefore not be appropriate to make a finding that the price
prediction made by a buyer would have been, e.g., in the middle between the forward curve
and the analyst forecasts.”1001
505. Moreover, the Tribunal determined the amount of the adjustment only after it
had considered the Parties’ competing arguments concerning the systematic risk of
fluctuations in prices in great detail over 17 pages of the Award.1002 The Tribunal’s
conclusion at the end of that analysis that “it is likely that a buyer would have assigned a price
to assuming this long-term risk by reducing its expectation of the cash flows that the
Reko Diq project would generate over the life of the mine by 25%”1003 was—at the very
least—a reasonable approximation “that the Tribunal considered to be fair in all the
circumstances”1004 informed by its extensive analysis of the evidence and arguments and
“based on [the] arbitrators’ collective sense of what is reasonable and equitable in the
circumstances of the case.”1005
506. This exacting scrutiny was far more than the law requires for an award to
survive an annulment challenge. The Tribunal’s reasoning was much more detailed than in
the Rumeli case mentioned above. In addition to holding that the tribunal there had not
manifestly exceeded its powers, the ad hoc committee also held that the tribunal had not
failed to state reasons—despite the fact that the tribunal’s US$ 125 million reduction of
claimed damages was “baldly stated in the Award, without an explanation of a mathematical
calculation undertaken by the Tribunal in arriving at it.”1006
507. Furthermore, the fact that the Tribunal’s adjustments ultimately and in
aggregate reduced Prof. Davis’s valuation by more than 50% from the amount claimed does
not indicate, as Pakistan argues, “that the result was not reliable and therefore could not lead
999
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to a fair market value.”1007 In most investment treaty cases, tribunals award damages that are
far lower than the damages claimants assert, and a lower percentage of the amount claimed
than TCCA won in this arbitration.1008 But that is no ground for annulment. For example, in
Azurix the tribunal held that “actual investment” provided the proper measure of damages, but
awarded damages of only US$ 60 million on one head of claim—less than one sixth of the
US$ 438 million the Claimant established it had actually invested. The tribunal provided
reasons for reducing damages below the actual investment amount, but offered no calculation
or explanation for how it arrived specifically at the amount of US$ 60 million.1009
508. The ad hoc committee nevertheless ruled that there was no failure to state
reasons for the amount of damages. Noting that, in determining the amount of damages
“approximations are inevitable; the settling of damages is not an exact science,”1010 the ad hoc
committee held that “[a]lthough the Tribunal in this case may not have said so expressly, the
Committee considers it clear from the Award that the figure of US$ 60 million was an
approximation that the Tribunal considered to be fair in all the circumstances. The
Committee does not find any insufficiency in the Tribunal’s reasons in arriving at this
figure.”1011
509. Additionally, Pakistan’s argument about the Tribunal’s reductions to TCCA’s
claimed damages is ultimately self-defeating. For if Pakistan is correct that the Tribunal’s
adjustments to Prof. Davis’s assumptions are so arbitrary and irrational, beyond the Tribunal’s
power to make, and imposed without reasons, then it is those adjustments that would be set
aside—and the damages due to TCCA would be accordingly increased by over US$ 4 billion.
510. The reality, however, is that there is nothing annullable about the Tribunal’s
careful assessment of the DCF assumptions, or the adjustments to those assumptions that the
Tribunal determined were appropriate. While Pakistan would obviously like to re-litigate
these and other aspects of the Tribunal’s damages Award, as numerous annulment committees
have found, an applicant may “disagree[] with the Tribunal’s assessment of the evidence
examined . . . but that is not a ground for annulment.”1012 Indeed, “the time for [a party] to
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Republic, ICSID Case No. ARB/97/3, Award of 20 August 2007, ¶ 8.3.16).
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advance its arguments in that regard, and to challenge the evidence presented by the
[opposing party], was during the arbitration, not in [annulment] proceedings.”1013
511. Pakistan already advanced its arguments and challenged TCCA’s evidence
during the arbitration. For reasons amply explained by the Tribunal, Pakistan’s arguments
were rejected and its challenges to TCCA’s evidence failed. Annulment does not provide a
mechanism to revisit those findings.
3.

The Tribunal’s Reliance on the Expansion Pre-Feasibility Study
Does Not Provide Grounds for Annulment

512. Pakistan’s arguments that the Tribunal “seriously departed from a fundamental
rule of procedure by awarding TCCA damages for the expansion case”1014 and “failed to state
reasons for awarding damages based on the missing EXP PFS”1015 rest on a false premise:
that TCCA’s Expansion Pre-Feasibility Study (EXP PFS) was “non-existent”1016 for purposes
of the arbitration because “[n]either of the parties submitted the vast majority of data and
studies underlying the EXP PFS as evidence, and it was not before the Tribunal.”1017
513. Nothing could be further from the truth. In addition to extensive disclosure
based on Pakistan’s document requests, TCCA voluntarily produced “full, electronic copies of
all of the chapters and appendices of the August 2010 Feasibility Study and July 2010
Expansion Pre-Feasibility Study [and] copies of the resource models for the relevant deposits
in their original data format and the accompanying Vulcan files.”1018 Prof. Davis confirmed
at the time that “all of the underlying reports and data that I or my team reviewed either were
exhibited with my report on 22 March 2017 or are encompassed within the production
described.”1019
514. Pakistan itself exhibited all the sections and appendices of both studies.
Accordingly, both were in the record before the Tribunal.1020 By their nature, there is
substantial overlap between the Feasibility Study for the Initial Mine Development and the
Pre-Feasibility Study for the Expansion; it is therefore understandable that Pakistan itself

1013

Id.

1014

Memorial ¶¶ 532–536.

1015

Id. ¶ 537–538.

1016

Id. ¶ 536.

1017

Id. ¶ 533; see also id. ¶ 537 (“the underlying studies and data contained in the annexes of the EXP PFS
were not on the record”).

1018

Letter from Prof. Graham A. Davis to TCCA, dated 9 May 2017, at 1.

1019

Id.

1020

See Ex.REA-72, Pakistan’s Index of Exhibits, at 27–63 (listing all sections of both studies as Exs. RE-5761 to RE-576-38.01 and RE-577-1 to RE-577-37.02).
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chose not to re-produce certain parts of the Expansion study.1021 Regardless of which sections
and annexes Pakistan decided to produce to the Tribunal, however, TCCA produced and
exhibited all relevant sections of the Expansion Pre-Feasibility Study on which it—or the
Tribunal—relied.1022 Indeed, Pakistan has not identified any specific holdings based on the
EXP PFS that it asserts were not supported by EXP PFS materials in the record.
515. Pakistan’s further claims that the Tribunal “refus[ed] to engage with Pakistan’s
criticisms” and “paid no attention to the extensive evidence of the inadequacy of the EXP
PFS”1023 and that “the absence of a resource model, lack of future planning to execute the
project, absence of metallurgical testing, or a failure to identify and plan for environmental
degradation [in the EXP PFS]” make it impossible for a reader of the Award to “reach the
conclusion that TCCA presented every risk and that the modern DCF had accounted for
them”1024 fare no better.
516. To be annullable, “the failure to state reasons must leave the decision on a
particular point essentially lacking in any expressed rationale; and . . .that point must itself be
necessary to the tribunal’s decision.”1025
517.

That standard is not met here.

518. The Tribunal rejected Pakistan’s arguments that the evidence of the EXP PFS
was inadequate. The Tribunal noted that Pakistan urged the Tribunal to conclude that “the
costs have no foundation, the mine plan is baseless, the pit limits are a guess, and every other
element associated with the processing of EXP PFS is no more than speculation” because
Pakistan believed “none of Claimant’s experts referred to the Expansion Pre-Feasibility
Study.”1026 The Tribunal instead found that “[t]he Feasibility Study and Expansion PreFeasibility Study had confirmed that Reko Diq contained enormous mineral resources and had
further demonstrated how these could be extracted and processed to be sold on the metals
markets,” in part because “[b]ased on the results of the Feasibility and Pre-Feasibility Studies,
Claimant and its owners were willing to commit substantial financial and personnel resources
in order to bring this project into operation.”1027

1021

Memorial ¶ 533 (noting that “many of” the sections of the joint list of exhibits that formed the record carry
the note “Intentionally Left Blank”).¶

1022

See Ex. REA-80, TCCA’s Index of Exhibits, at 19, 36, 65–66, 78 (identifying Exs. CE-243, CE-244, CE472, CE-957 to CE-971, CE-1172 to CE-1175).

1023

Memorial ¶ 536.

1024

Id. ¶¶ 537, 538.

1025

RLA-57, Vivendi I ¶ 65 (emphasis added).

1026

Award ¶ 530.

1027

Id. ¶ 337.
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519. The Tribunal also explicitly addressed the appropriateness of the resource
model, the sufficiency of TCCA’s metallurgical testing, and the adequacy of its plans for
project execution and environmental issues, presenting thorough and nuanced discussion on
each point in analyses that run to over 100 pages of the Award.1028 That Pakistan is not
content with these reasons is of no import, as “Article 52(1)(e) does not permit any inquiry
into the quality or persuasiveness of reasons,” only into whether such reasons are discernable
from the Award.1029
4.

The Tribunal’s Evidentiary Findings Under the Market-Value
Standard Did Not Manifestly Exceed its Powers.

520. Pakistan’s claim that the Tribunal “improperly substituted TCCA for a
hypothetical arm’s length ‘willing buyer”1030 when it determined the fiscal terms that likely
would have prevailed as a result of Mineral Agreement negotiations if there had been no
Treaty breach is also both beside the point as a matter of law and factually incorrect. With
this allegation, Pakistan seeks to challenge the specifics of how the Tribunal applied the
market-value compensation measure. That could not provide grounds for annulment, even if
the Tribunal did what Pakistan says it did.
521. In addition, here again the Tribunal did not do what Pakistan says it did. The
Tribunal not only clearly endeavored to adopt the perspective of a willing buyer—which
suffices to avoid a finding of manifest excess of powers even on Pakistan’s case—but in fact
conducted its analysis of market value from that perspective.
522. First, Pakistan’s argument fails on its face as a matter of law because it
improperly contests details of the Tribunal’s application of a measure of compensation that
Pakistan admits was correct.
523. Pakistan acknowledges that the Tribunal explicitly applied the market-value
measure, and that market value was the “compensation standard agreed by the parties.”1031
Pakistan argues, though, that the Tribunal “improperly presum[ed] that TCC would have
negotiated a Mineral Agreement, not a third-party purchaser”1032 and thus “exceeded its

1028

Award ¶¶ 480–501 (Tribunal’s Analysis on appropriateness of resource model); id ¶¶ 531–610 (Tribunal’s
analysis on sufficiency of metallurgical testing); id. ¶¶ 647–701 (Tribunal’s analysis on adequacy of
project execution plans); id. ¶¶ 1005–1178 (Tribunal’s analysis on adequacy of plans related to the
environment and TCCA’s social license to operate).

1029

RAA-111, Tulip ¶ 104.

1030

Memorial, at 163.

1031

Id. ¶ 502 (quoting Award ¶ 286).

1032

Id. ¶ 500.
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power by applying an erroneous valuation standard which improperly substituted TCCA for a
hypothetical arm’s length ‘willing buyer.’”1033
524. This allegation—even if it were true—simply cannot constitute a manifest
excess of the Tribunal’s powers. The Tribunal plainly was empowered to determine the
market value of TCCA’s interest in Reko Diq, including the rights TCCA or a hypothetical
buyer of its interest would have obtained through a Mineral Agreement. That was part of the
Tribunal’s job. Even if it had erred or made mistakes in how it performed that job, that could
not be grounds for annulment. A challenge to any such error would instead be the kind of
appeal on the merits that the ICSID system forbids. Accordingly, Pakistan’s challenge should
be dismissed without going further.
525. Second, Pakistan is wrong that the Tribunal “inexplicably change[d] its
approach” away from the market-value measure when it held that “Claimant is entitled to
compensation in the amount of the value that its investment would have had but for
Respondent’s breaches.”1034
526. On its face, there is no contradiction between that but-for analysis and the
market-value measure. The value TCCA’s investment “would have had” but for the Treaty
breaches—as the Tribunal articulated—is the market value a willing buyer would have paid
for it. There is simply no basis for Pakistan’s assertion that the Tribunal’s statement that
TCCA was entitled to “the value that its investment would have had” somehow purports to
“determine value solely from TCCA’s perspective, based on certain expectations that TCCA
had for the project[.]”1035
527. Indeed, the Tribunal made the statement that TCCA was entitled to the “value
that its investment would have had but for Respondent’s breaches”1036 not as part of its
analysis of the proper measure of compensation, but in a separate subsection of the Award on
causation.1037 As indicated by the Tribunal’s emphasis on the words “but for,” the Tribunal’s
focus was on articulating the “but-for” causation standard, and not revisiting the
determination it had already made that market value provided the measure of compensation.
There is no tension or inconsistency between the causation and compensation standards the
Tribunal adopted.
528. Finally, Pakistan’s assertions that the Tribunal did not adopt the perspective of
a willing buyer in determining market value are factually incorrect. At the very beginning of
its discussion of fiscal terms and the Mineral Agreement, the Tribunal explicitly invoked the
perspective of a willing buyer. The Tribunal framed the first question it had to decide as
1033

Id. at 163.

1034

Id.¶ 502 (quoting Award ¶ 286).

1035

Id. ¶ 503.

1036

Award ¶ 286 (emphasis in original).

1037

See id. ¶¶ 282–286.
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“whether a Mineral Agreement would have been concluded or, from the perspective of a
willing buyer in November 2011, whether it was likely that a Mineral Agreement would be
concluded.”1038 That statement alone—which Pakistan simply ignores—defeats Pakistan’s
argument.
529. The Tribunal’s further analysis of what likely would have transpired in
negotiations between TCCA and the Government prior to the Valuation Date was consistent
with that approach on the facts of the case. Far from exceeding its mandate, the Tribunal’s
assessment of what would have happened in the Mineral Agreement negotiations but for
Pakistan’s unlawful conduct was an aspect of the Tribunal fulfilling that mandate. It is
well-established in international law that when a State’s unlawful actions precede the
valuation date, the tribunal must evaluate damages “in a hypothetical context where the State
would not have resorted to such maneuvers but would have fully respected the provisions of
the treaty and the contract concerned.”1039
530. Although the Tribunal did not specifically hold that the Governments’
abandonment of the Mineral Agreement negotiations qualified as a Treaty breach in and of
itself, it did find that the decision to discontinue the negotiations was “directly linked” to
Balochistan’s takeover decision and thus had to be assumed away for purposes of the
Tribunal’s but-for assessment.1040 Hence, the Tribunal necessarily had to look back to
determine how the Mineral Agreement negotiations would have likely progressed during the
two-year period between the takeover decision and the Valuation Date. During that time
TCCA was, in fact, the owner and thus would have participated in those negotiations.
531. Pakistan’s assertion that the Tribunal “substituted TCCA for a hypothetical
arm’s length ‘willing buyer’”1041 is thus not correct. Even Pakistan recognizes that “in the
‘but for’ world, TCCA’s involvement in Reko Diq necessarily ended on the Valuation
Date”—and not before.1042 There could thus be no error—much less annullable error—in the
Tribunal’s consideration of how negotiations with TCCA would likely have progressed in the
but-for world during the period before the Valuation Date.
532. Pakistan’s assertion that the Tribunal assumed that “TCCA specifically, not a
hypothetical buyer, would have secured a mineral agreement in the future,” i.e., after the

1038

Id. ¶ 402 (emphasis added).

1039

CA-6, Azurix Corp. v. Argentine Republic, ICSID Case No. ARB/01/12, Award of 14 July 2006, ¶ 417
(emphasis added); see also CA-231, Occidental Petroleum Corporation and Occidental Exploration and
Production Company v. Republic of Ecuador, ICSID Case No ARB/06/11, Award of 5 October2012,
¶¶ 537–547 (holding that any unlawful act of the Respondent State must be disregarded for valuation
purposes).

1040

Award ¶¶ 413-414.

1041

Memorial, at 163.
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Id. ¶ 504.
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Valuation Date,1043 is simply false. While the Tribunal considered the progress that TCCA
could have made during the period between 2009 and 2011 if negotiations had continued in
good faith, it did not envision any role for TCCA after the Valuation Date. Rather, it
explicitly considered what a willing buyer’s expectations would have been on the Valuation
Date, even if a Mineral Agreement had not by then been concluded.
533. The Tribunal clearly determined market value through the lens of that
hypothetical buyer, not TCCA. In assessing the value of a potential mining lease extension,
for example, the Tribunal considered “that a willing buyer valuing the project in November
2011 would have factored in a certain risk that the GOB might not agree to a completely
unconditional renewal and/or that the Mining Lease might not be renewed, or at least not on
the exact same terms, thirty years into the future.”1044 That language confirms that the
Tribunal’s determination of the likely fiscal terms was not premised on a conclusion that
TCCA would have finalized the Mineral Agreement by the Valuation Date. On that basis,
notwithstanding its statement that TCCA likely would have been able to negotiate “a provision
regarding the renewal of the Mining Lease,”1045 the Tribunal nevertheless reduced TCCA’s
damages by US$ 744.5 million “to account for the assumption that a buyer would have
factored in the risk of 25% that the Mining Lease might not be renewed or might not be
renewed in the same terms.”1046
534. Moreover, although the Tribunal’s analysis was also informed by its
consideration of what might have transpired in negotiations with TCCA, its conclusions about
the likely fiscal terms of a stabilization agreement were based on its determination of the
terms the Government likely would have accepted if it had not decided to take over the
project for itself, and thus were not dependent on the identity of the counterparty negotiating
with the Government.
535. Specifically, the Tribunal found, based on detailed analysis of the
Government’s negotiations with TCCA, that: (i) it is “reasonable to assume that if taken
together, the proposal of a sliding [royalty] scale increasing from 2% to 4% over the life of
the mine and the net profit interest proposal would have been acceptable to the GOB”;1047
(ii) “it was likely that the GOP would have granted EPZ status or similar tax concessions to
the Reko Diq project for the first fifteen years of the project”;1048 and (iii) “it is reasonable to
assume in the present but-for assessment that the GOB would have agreed to renewing the
Mining Lease after its initial 30-year term,” but it is “most likely that a willing buyer would

1043

Memorial ¶ 505.

1044

Award ¶ 454.

1045

Id. ¶ 459.

1046

Id. ¶ 460 (emphasis added).
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Id. ¶ 426.
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Id. ¶ 440 (emphasis added).
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have factored in a risk of 25% that the value of the renewal would not materialize or that the
renewal would not be on the same commercial terms.”1049
536. Those determinations did not turn on any particular characteristics of TCCA,
and would thus apply equally to any hypothetical “willing buyer.” The Tribunal’s express
invocations of the “willing buyer” with respect to the Mining Lease terms and of “the
Reko Diq project,” rather than TCCA, with respect to the EPZ status or other tax concessions
demonstrate that the Tribunal was, in fact, conducting this analysis through the lens of what a
willing buyer would have expected.
537. Pakistan’s argument thus fails factually even if taken on its own, legally
incorrect, terms.
F.

The Tribunal’s Rejection of Other Valuation Methodologies Was Fully
Reasoned.

538. The Committee also need not spend much time on Pakistan’s allegation that
“the Tribunal refused to consider third-party SNC-Lavalin’s contemporaneous DCF valuation
(prepared outside of a litigation context) as well as Dr. Burrows ‘comparable-companies’
approach.”1050
539. Initially, that complaint is yet another impermissible invitation for the
Committee to reweigh the evidence that the Tribunal considered. As such, this argument, too,
can provide no basis for annulment.
540. Moreover, Pakistan’s assertions that “[t]he Tribunal . . . expressly refused to
conduct such a [sanity] check [against other valuation methodologies]”1051 blatantly ignore the
Tribunal’s detailed consideration of (i) the SNC-Lavalin DCF valuation in TCCA’s
Feasibility and Expansion Pre-Feasibility Studies;1052 (ii) Prof. Davis’s update of the
SNC-Lavalin DCF model to the Valuation Date;1053 and (iii) Dr. Burrows’s comparablecompanies valuation;1054 over 43 pages of the Award in three separate subsections each
expressly devoted to one of those methodologies.
541. As described in more detail above,1055 in a section of the Award titled
“Whether a Different Conclusion Is Warranted by the Comparison Drawn by Mr. Brailovsky
1049

Award ¶¶ 453–458 (emphasis added).

1050

Memorial ¶¶ 396, 421.

1051

Id. ¶ 407; see also id. ¶¶ 429–445.

1052

See Award ¶¶ 1578–1594.

1053

See id. ¶¶ 1646–1693.

1054

See id. ¶¶ 1694–1739.

1055

See supra ¶¶ II.B.3.
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and Prof. Wells to the Cash Flows Calculated in the Expansion Pre-Feasibility Study,” the
Tribunal considered in detail and rejected Mr. Brailovksy’s and Prof. Wells’s assertions
concerning the SNC-Lavalin model that was included in TCCA’s Feasibility and Expansion
Pre-Feasibility Studies. The Tribunal concluded that
the comparison to the traditional DCF calculation made in the
Expansion Pre-Feasibility Study does not warrant the
conclusion that Prof. Davis did not make significant risk
adjustments to the cash flows in his model. To the contrary, the
significant difference between the net cash flow resulting from
the respective calculation convinces the Tribunal that
Prof. Davis in fact did make significant risk adjustments and
that it would therefore not be appropriate to apply a discount
rate to these cash flows that would also reflect and thereby
double-count the systematic and asymmetric risks already
reflected in Prof. Davis’ cash flows.1056
542. After reaching its conclusion on the value of TCCA’s investment, in a section
of the Award titled “Verification of the Tribunal’s Conclusion on the Value of Claimant’s
Investment,” the Tribunal engaged in detailed analysis of Prof. Davis’s update of the
SNC-Lavalin DCF model to the Valuation date and Dr. Burrows’s comparable-companies
valuation with the stated purpose of “verify[ing] whether this conclusion is reconcilable with
the results yielded by other valuation or evaluation methods relied on by Respondent’s experts
in this arbitration or contemporaneously applied by TCCA.”1057
543. The ensuing analyses, which were conducted in separate subsections titled
“Verification of the Tribunal’s Conclusion Taking Into Account the Updated DCF Calculation
from the Expansion Pre-Feasibility Study” and “Verification of the Tribunal’s Conclusion
Taking Into Account the Past-Transaction-Based Valuation Performed by Dr. Burrows” are
summarized in detail in the summary of the Award above.1058
544. The Tribunal concluded with respect to the updated SNC-Lavalin DCF model
that the US$ 3 billion valuation it yielded “does not contradict the Tribunal’s conclusion
reached on the basis of Prof. Davis’ modern DCF valuation model, i.e., that the value of
Claimant’s investment amounts to US$ 4,087 million,”1059 explaining that “the remaining
difference between the valuation and the indication of value yielded by the updated
calculation is explained by the considerations set out in detail above, in particular that the

1056

Award ¶ 1594.

1057

Id. at 533 & ¶ 1602.

1058

Id. at 546, 563; see supra ¶¶ 116–130.

1059

Id. ¶ 1692.
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calculation in the Expansion Pre-Feasibility Study was not intended to capture the value of the
project as reflected in the cash flows to be generated over the life of the mine.”1060
545. The Tribunal concluded that Dr. Burrows’s “value estimate cannot serve to
help identifying or verifying the fair market value of the project as of the valuation date”
because Dr. Burrows “did not adequately account for the increase in value created by the
additional exploration work carried out by Claimant between 2006 and 2009 as well as the
pre-feasibility and feasibility studies completed by Claimant in 2009 and 2010.”1061
546. Pakistan’s additional assertions that the Tribunal should have evaluated
Dr. Burrows’s analysis “on equal terms with the valuation presented by Prof. Davis” and that
it was “[t]he only proper determination of the fair market value of TCCA’s interest in Reko
Diq”1062 are further substantive challenges to the Tribunal’s determinations that can provide
no basis for annulment. They also ignore the Tribunal’s explicit findings to the contrary. The
Tribunal determined that: (i) it was “not convinced that Dr. Burrows’ adjustments, which,
beyond the projected start of construction and the project’s location in Pakistan, did not take
into account any project-specific factors, would result in a more adequate estimate of the
project’s fair market value than the very project-specific risk adjustments made by
Prof. Davis”;1063 and (ii) “Dr. Burrows confirmed at the Hearing on Quantum that, contrary to
what was indicated in his first report, he had been ‘instructed to determine the value based on
the 2006 transaction’ and was ‘not instructed to look at other potential avenues for
valuing.’”1064
547. The level of detailed analysis the Tribunal made of the SNC-Lavalin DCF,
Prof. Davis’s update of the SNC-Lavalin DCF to the Valuation Date, and Dr. Burrows’s
valuation shows that Pakistan’s arguments that the Tribunal failed to consider evidence or
state reasons on these points are factually groundless—even if they could have provided a
legally valid basis for annulment, which they cannot do.
548. The above discussion amply demonstrates that there is no reason for the
Committee to annul the Tribunal’s damages determination.
549. None of Pakistan’s allegations stands up to scrutiny, either legally or factually.
In seeking annulment of the damages award, Pakistan has—much like it did in the original
proceeding—launched a wide-ranging barrage of allegations in the apparent hope that
something will stick, with little regard for truth and even less regard for the applicable legal
standards. Unlike the original proceeding, however, those types of submissions on the
appropriateness of the damages assessment simply have no place in annulment.
1060

Id. ¶ 1694.

1061

Id. ¶ 1736.
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Memorial ¶¶ 441–442.
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Award ¶ 1737.
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Id. ¶ 1738.
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550. Pakistan admits that the Tribunal found that modern DCF provides an
appropriate way to value the Reko Diq project. The Tribunal also stated its reasons for
relying on the modern DCF method to determine damages. It did not have to do more. At no
point has Pakistan even articulated—much less carried its burden to prove—allegations that
would permit annulment. It has not established any way in which it was denied a fair
opportunity to present its case, or any way in which the Tribunal acted outside of its mandate
to endeavor to apply the applicable damages standards, or any decision on damages for which
the Tribunal failed to state reasons.
551. The Tribunal issued an extraordinarily thorough damages award, in which it
considered in detail the very same arguments Pakistan attempts to recycle here while falsely
accusing the Tribunal of ignoring them. No amount of misrepresentation of the Award can
conceal the fundamental and determinative truth: Pakistan has had its day in court.
Pakistan’s attempt effectively to appeal the determinations that the Tribunal made pursuant to
its mandate and explained in detail after giving Pakistan ample opportunity to make its case
must be denied.
VII
PAKISTAN CANNOT RE-LITIGATE ITS THRICE-REJECTED
ALLEGATIONS OF MANIFEST BIAS.
552. Pakistan’s “improper constitution” ground of annulment is the third time it has
used the same unfounded allegations of bias to challenge Dr. Alexandrov’s participation in
the Tribunal. In its two prior attempts, the competent authority under the ICSID Convention
and Rules rejected the challenge after full consideration of Pakistan’s arguments and
evidence; in the first of those attempts, the challenge was also rejected by an additional
authority to whom Pakistan had requested the challenge be referred. Having failed to
persuade the Secretary-General of the Permanent Court of Arbitration, the Unchallenged
Members of the Tribunal, and the Chairman of the ICSID Administrative Council that its
allegations have any merit, Pakistan now improperly tries to reframe its tired challenge to
Dr. Alexandrov as an annulment ground. Pakistan’s argument is premised on the supposed
emergence of “new facts” (including the recent annulment decision in Eiser), which Pakistan
says justifies the Committee engaging in an appellate, de novo review of the challenge
decisions. This argument is plainly contrary to the well-established proposition that
annulment is not an appeal. It is also based on a faulty premise: there are no “new facts.”
Pakistan is bringing the exact same challenge for the third time.
553. Thus, Pakistan’s contention that the Tribunal was improperly constituted fails
for three independent reasons. First, where, as here, a challenge has been brought and
rejected, the Committee’s only task is to confirm compliance with the procedures to decide
the challenge. In this case, the Convention procedures were more than respected, as the
Tribunal obtained, at Pakistan’s request on the first challenge, an independent opinion from
the PCA Secretary-General. Second, even if the Committee were to venture into the merits of
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the challenge decisions, the Committee’s review must be limited to determining whether the
decisions were “so plainly unreasonable that no reasonable decision-maker could have come
to such [] decision[s].”1065 That this is not the case here is clear from the fact that three
different bodies, consisting cumulatively of four highly respected individuals, came to the
same conclusion. Finally, even if the Committee were to consider Pakistan’s argument de
novo, there would still be no basis for annulment.
554. While Pakistan tries to multiply the apparent grounds for annulment by
invoking both Articles 52(1)(a) and 52(1)(d) of the ICSID Convention,1066 it concedes that the
two grounds fully overlap when an applicant challenges the constitution of the Tribunal.1067
Accordingly, this Counter-Memorial addresses these grounds together. On the record of this
case and under the consistent decisions of ad hoc committees, there is no valid basis for
annulment under either ground.
555. Separately, TCCA objects to Pakistan’s introduction into the record, with the
Memorial, of new exhibits (i) REA-056; (ii) REA-081; (iii) REA-082; and
(iv) REA-083. These exhibits are not part of the evidentiary record of the original arbitration
proceeding and have been submitted without leave of the Committee as required by
Section 15.3 of Procedural Order No. 1. On 24 August 2020, TCCA’s counsel wrote to
Pakistan’s counsel, inviting Pakistan to comply with Procedural Order No. 1 and to withdraw
these exhibits and corresponding footnotes. Pakistan refused to do so, leaving TCCA no
choice but to seek an order from the Committee to strike these exhibits and relevant footnotes
(footnotes 168, 184, 185, 186, and 195 of the Memorial) from the record. To be clear,
however, nothing in those exhibits and footnotes adds anything to Pakistan’s prior challenges,
and they would have no effect on the outcome of Pakistan’s request for annulment.
A.

The PCA Secretary-General, the Unchallenged Members, and the
ICSID Chairman All Rejected Pakistan’s Manifest Bias Claims.

556. The PCA Secretary-General, the unchallenged members of the Tribunal (the
“Unchallenged Members”), and the Chairman of the ICSID Administrative Council (the
“ICSID Chairman”) have already fully considered and dismissed Pakistan’s two challenges to
Dr. Alexandrov based on the same misconceived allegations that Pakistan raises again now.
So Pakistan pretends that there are “new facts,” misquotes the PCA Secretary-General’s
independent opinion and the two challenge decisions, and misrepresents the underlying

1065

CA-416, EDF ¶ 145; see supra ¶ 167.

1066

See Memorial ¶ 100.

1067

Id. ¶ 149 (“The standard for evaluating whether a departure is ‘serious’ in connection with arbitrator
dependence and bias is essentially coterminous with the standard under Article 52(1)(a).”); id. ¶ 149, n.236
(citing EDF and Eiser as “applying same standard of review to arbitrator challenge under both Article
52(1)(a) and 52(1)(d)”).
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facts.1068 TCCA submits this summary of the facts to ensure that the Committee has an
accurate account of the record.
1.

The PCA Secretary-General Comprehensively Rejected the First
Challenge.

557. On 22 March 2017, TCCA filed its Memorial on Damages, together with an
expert report from Prof. Davis. In his First Expert Report, Prof. Davis disclosed—at the
earliest point at which it became relevant in these proceedings—that he “provided expert
testimony on behalf of the Republic of Peru in Bear Creek Mining Corporation v Republic of
Peru (ICSID Case No. ARB/14/21), having been retained by a team at Sidley Austin LLP that
included Dr. Stanimir Alexandrov, a member of this Arbitral Tribunal. My engagement in
that matter has concluded.”1069 Pakistan’s assertion that “Dr. Alexandrov himself did not
disclose this information” is misleading.1070 Dr. Alexandrov could not have possibly
disclosed this information before: contrary to Pakistan’s groundless speculation,1071
Dr. Alexandrov himself explained that he did not know of Prof. Davis’s involvement before
TCCA files its Memorial on Damages and supporting materials.1072
558. Pakistan said nothing for more than two months. On 2 June 2017, seven weeks
before its Counter-Memorial on Quantum was due,1073 Pakistan wrote to the Tribunal,
requesting information from Dr. Alexandrov as to the Bear Creek case, as well as information
as to any interactions between Dr. Alexandrov, his then law firm Sidley Austin LLP
(“Sidley”), Prof. Davis, and The Brattle Group (“Brattle”).1074
559. Dr. Alexandrov responded on 6 June 2017. With respect to the Bear Creek
case, Dr. Alexandrov confirmed that his own limited interactions and Sidley’s interactions
with Prof. Davis on the matter had effectively ended after the hearing in September 2016.1075
1068

See id. ¶¶ 58, 61, 101–127.

1069

Davis I ¶ 9; see also TCCA Cover Letter to Memorial on Damages, dated 22 March 2017, at 2
(“[Prof. Davis] was retained as a testifying witness in another matter by a team at Sidley Austin that
included Dr. Stanimir Alexandrov. That engagement has now concluded.”).

1070

Memorial ¶ 107. Pakistan also asserts that the fact that both Dr. Alexandrov and TCCA’s lead counsel,
Donald Francis Donovan, were on the arbitral tribunal in SGS v. Paraguay was “undisclosed.” Id. ¶ 103.
That is not true. It is a matter of public record, reported on the ICSID website.

1071

See id. ¶ 106 (“[A]n independent observer would assume that Prof. Davis discussed his concurrent work for
TCCA with Dr. Alexandrov.”).

1072

Letter from Dr. Alexandrov to ICSID, dated 18 July 2017, at 2–3 (“[T]here was nothing that could even
possibly have been disclosed until Claimant filed its Memorial on Damages on March 22, 2017, with the
attached expert report by Prof. Davis. Until then, I had no knowledge of Prof. Davis’s involvement.”).

1073

See Letter from ICSID to the Parties, dated 20 March 2017, at 2 (setting procedural calendar for quantum
phase, showing Counter-Memorial due on 21 July 2017).

1074

Letter from Respondent to the Tribunal, dated 2 June 2017, ¶ 3; see Memorial ¶ 108.

1075

Letter from Dr. Alexandrov to the Tribunal, dated 6 June 2017, at 1–2; see also CA-432, Bear Creek v.
Peru, ICSID Case No. ARB/14/21, Award, 30 November 2017 (“Bear Creek”), ¶¶ 105–111 (Post-hearing
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This was the first and only time he had worked with Prof. Davis. Dr. Alexandrov also
corrected Pakistan’s misstatement—which Pakistan brazenly reiterates in the Memorial1076—
that Peru had advocated for the adoption of a modern DCF approach in Bear Creek.1077
Citing to Peru’s Rejoinder—a public document, like all pleadings in Bear Creek—he
explained that Peru only discussed the modern DCF approach as a “counterpoint . . . to show
that a DCF analysis—modern or otherwise—was inappropriate in the specific context of that
case.”1078 Peru’s primary position was that, if the tribunal made a finding of liability, it
should not rely on a DCF analysis and instead award, at most, amounts invested. Thus,
Pakistan’s assertion in the Memorial that Dr. Alexandrov “[did not] disclos[e] this
information to the Parties or his fellow co-arbitrators”1079 is a gross misrepresentation.
560. As to Dr. Alexandrov’s and Sidley’s prior interactions with Brattle,
Dr. Alexandrov explained that over the years, he and Sidley had worked with various Brattle
consultants on a number of cases, but “[i]n each of these cases, I understand that the specific
expert(s) with whom we worked expressed their own independent views—I do not understand
there to be any sort of an institutional ‘Brattle position’ regarding, for example, how to
undertake a DCF analysis.”1080
561. Pakistan let two weeks pass, and on 21 June 2017, one month before its
Counter-Memorial was due, wrote to the Tribunal, seeking purported “clarifications” to
Dr. Alexandrov’s responses, including requests much wider than those misleadingly
summarized in the Memorial1081: the name and status of cases in which “Sidley Austin—or
its clients—retained The Brattle Group or its consultants”; the position advocated by Sidley
and Brattle in each such case regarding the adoption of DCF methodology; and “copies of any
instructions issued by Sidley Austin to Professor Davis and/or The Brattle Group regarding
the adoption of DCF . . . and a full copy of the first draft of any report submitted by The
Brattle Group to Sidley Austin in such proceedings, together with any amendments requested
or suggested by Sidley Austin, and the final draft of any such reports as submitted in the
relevant proceedings.”1082
briefs filed by parties on 15 February 2017, submissions on costs filed by parties on 29 March 2017,
proceedings declared closed on 12 September 2017, and award rendered on 30 November 2017).
1076

See Memorial ¶¶ 105, 109 (accusing Dr. Alexandrov of “falsely” claiming that he did not advocate the
modern DCF approach in Bear Creek).

1077

Compare Letter from Pakistan to the Tribunal, dated 2 June 2017, ¶ 3, with Letter from Dr. Alexandrov to
the Tribunal, dated 6 June 2017, at 2.

1078

Letter from Dr. Alexandrov to the Tribunal, dated 6 June 2017, at 2 (emphasis added).

1079

Memorial ¶ 91.

1080

Letter from Dr. Alexandrov to the Tribunal, dated 6 June 2017, at 2–3.

1081

See Memorial ¶ 110 (claiming that Pakistan asked Dr. Alexandrov “to identify the name and status of each
such case, and the position advocated by Sidley Austin and The Brattle Group in each such case”) (internal
quotation marks omitted) (emphasis added).

1082

Letter from Pakistan to the Tribunal, dated 21 June 2017, ¶¶ 3–4.
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562. The next day, in response to Pakistan’s extraordinary requests, Dr. Alexandrov
reiterated his prior responses and explained that he did not find such further disclosure with
respect to Brattle to be relevant.1083
563. Pakistan let another two weeks pass, and on 7 July 2017, two weeks before its
Counter-Memorial was due and hours after receiving TCCA’s final round of document
disclosure, filed an application to disqualify Dr. Alexandrov (the “First Disqualification
Request”).1084 This resulted in the automatic suspension of the proceeding1085 and, because
Pakistan refused to file its Counter-Memorial in accordance with the procedural schedule, a
five-month postponement of the quantum hearing.1086
564. In the First Disqualification Request, Pakistan argued that Dr. Alexandrov
manifestly lacked the independence and impartiality required under Article 14 of the ICSID
Convention on the grounds of: (i) an issue conflict and conflict of interest with respect to
Dr. Alexandrov’s and Prof. Davis’s involvement in Bear Creek, (ii) Dr. Alexandrov’s “longstanding, continuing work relationship with Brattle, which goes back at least 15 years,” and
(iii) the fact that Dr. Alexandrov did not accede to Pakistan’s disclosure requests regarding
Brattle.1087
565. The Unchallenged Members promptly set a timetable for submissions and any
explanation Dr. Alexandrov might wish to furnish on Pakistan’s request.1088 Pursuant to this
timetable—and not in an unsolicited letter as the Memorial misleadingly suggests1089—
Dr. Alexandrov provided his comments on 18 July 2017, “stand[ing] by the statements made

1083

Response of Dr. Alexandrov, dated 22 June 2017.

1084

See First Disqualification Request; see Memorial ¶ 112.

1085

See ICSID Arbitration Rules, Rule 9(6) (“The proceeding shall be suspended until a decision has been
taken on the proposal.”).

1086

Compare TCCA’s Letter to the Unchallenged Members, dated 11 July 2017, at 5–6 (“TCCA invites
Pakistan to confirm that it will file its Counter-Memorial on Damages on 21 July 2017 . . . . TCCA
confirms that it will continue working during the pendency of the challenge to meet its obligations under
the procedural calendar[.]”) with Pakistan’s Email to the Unchallenged Members, dated 12 July 2017
(“Only when a decision is reached, the tribunal reconstituted, and the proceedings resumed, can the
procedural calendar be reset in light of the circumstances then prevailing, and of the periods pending at the
time of suspension, including, initially, the period for the submission of the
Counter-Memorial on Damages.”) (emphasis added).

1087

See First Disqualification Request ¶¶ 4–5 (quotation at ¶ 4).

1088

See Letter from ICSID to the Parties, dated 8 July 2017 (suspending the proceedings in accordance with
ICSID Arbitration Rule 9(6)); Letter from ICSID to the Parties, dated 9 July 2017 (setting procedural
calendar for submissions, including “any explanations that [Dr. Alexandrov] wishes to provide, pursuant to
ICSID Arbitration Rule 9(3)”).

1089

See Memorial ¶ 113 (“While the First Request for Disqualification was pending, on 18 July 2017,
Dr. Alexandrov submitted a letter . . . ”).

177

Case 1:19-cv-02424-TNM Document 36-16 Filed 12/21/20 Page 187 of 212

in [his previous] letters” and reiterating his positions with respect to the alleged conflicts
regarding Bear Creek, the relationship with Brattle, and Pakistan’s disclosure requests.1090
566. Separately, Pakistan argued that it was “highly unlikely” that the Unchallenged
Members could have an “open mind” about the challenge, and contended that Pakistan’s
reliance on a bias decision that concerned Lord Hoffmann put him in an “aporetic stance.”1091
Pakistan thus requested that the Unchallenged Members, “in deciding this request, rely on the
independent opinion of an independent arbitral institution,” and specifically requested the
appointment of “the Secretary of the Permanent Court of Arbitration” as that independent
expert.1092 Concerned about delay, TCCA opposed that request. Nevertheless, as Pakistan
insisted, the Unchallenged Members sought an independent and non-binding opinion from the
PCA Secretary-General on Pakistan’s challenge.1093
567. Having reviewed the Parties’ numerous submissions and all relevant
correspondence, including Pakistan’s unsolicited submissions on allegedly “new” facts
concerning Dr. Alexandrov’s relationship with Sidley,1094 the PCA Secretary-General issued
his independent and nonbinding opinion on 31 August 2017. Pakistan’s two-paragraph
summary of this opinion misleadingly omits important aspects of the PCA SecretaryGeneral’s reasoning.1095

1090

Letter from Dr. Alexandrov to ICSID, dated 18 July 2017 (quotation at 1).

1091

See First Disqualification Request ¶¶ 64–65; see also id. ¶¶ 48–51 (relying on the decision on
disqualification in Saint-Gobain rendered by Dr. Sachs and Charles Brower); Letter from Unchallenged
Members to the Parties, dated 27 July 2017, at 2 (noting the “particular emphasis” in Pakistan’s
submissions on the Pinochet opinion involving Lord Hoffman and the decision on disqualification in SaintGobain rendered by Dr. Sachs in granting Pakistan’s request for an independent opinion).

1092

See First Disqualification Request ¶ 67; see also id. § 3, ¶ (1) (Request for Relief) (“In case TCCA does not
agree to appoint an independent Arbitral Institution as the deciding authority, the two unchallenged
arbitrators should appoint an independent Arbitral Institution to render an opinion”). See also Letter from
Respondent to Dr. Sachs and Lord Hoffmann, dated 11 July 2017 (reiterating request for opinion by thirdparty arbitral body); Pakistan’s Comments on the Request for Disqualification of Dr. Stanimir Alexandrov,
dated 25 July 2017, § V, ¶ (1) (Request for Relief) (same).

1093

Letter from the Unchallenged Members to the Parties, dated 27 July 2017, at 2 (“decid[ing] to grant
Respondent’s Request”).

1094

Letter from Pakistan to Dr. Sachs, Lord Hoffmann, and Secretary-General of the PCA, dated 7 August
2017, ¶¶ 1, 5–6 (claiming “Dr. Alexandrov’s hasty departure from Sidley can therefore only be the
consequence of the present Disqualification Proceedings or is intended to have an effect on them,” and
noting Spain’s request for annulment in Eiser v. Spain involving “similar” grounds); Letter from Pakistan
to ICSID, dated 25 August 2017 (writing in relation to Dr. Alexandrov’s “new” contact information); see
Letter from ICSID to the PCA, dated 7 August 2017 (providing PCA with all relevant submissions and
correspondence); Letter from ICSID to PCA, dated 15 August 2017 (providing PCA with further
correspondence on the First Disqualification Request); see also Memorial ¶ 114 (contending that
Dr. Alexandrov “purported to resign from Sidley,” but in fact “has [not] effectively resigned with any
effect” because Dr. Alexandrov continues to work alongside Sidley on certain cases).

1095

See Memorial ¶¶ 115–116.
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568. In 159 well-reasoned paragraphs, the opinion considered and rejected all of the
grounds raised by Pakistan, concluding that Pakistan had “failed to prove the existence of any
fact indicating a manifest lack of Dr. Alexandrov’s impartiality or independence,” and that
even if Pakistan’s allegations were factually accurate, “they would be incapable of meeting
the high ‘manifest’ threshold established by Article 57 of the ICSID Convention.”1096
569. First, as to the alleged non-disclosure of Dr. Alexandrov’s relationship with
Prof. Davis, the PCA Secretary-General took note of Dr. Alexandrov’s confirmation that he
had no professional relationship with Prof. Davis other than that already disclosed,1097 and
found that the disclosure was “made without undue delay.”1098
570. Second, in language that Pakistan highlights in its Memorial,1099 the PCA
Secretary-General observed that Dr. Alexandrov’s involvement in Bear Creek “may, in
principle, give rise to an issue conflict” because “[a]s a general matter, it cannot be ruled out
that the concurrent service of an arbitrator as counsel in another pending arbitration, in which
the damages expert of the party that he represents has submitted a similar and ‘innovative’
damage valuation method, may prevent that arbitrator from evaluating this method with an
open mind.”1100
571. But in his very next words, which Pakistan inexplicably omits, the PCA
Secretary-General went on to explain that the actual outcome in any challenge must depend
on an assessment of the “specific facts of [the] case and the applicable legal standard.”1101 In
the immediately following paragraphs, which Pakistan also inexplicably omits, the PCA
Secretary-General further explained that “the acceptance of a method of valuation of damages
by a tribunal in a particular case is a consequence of the specific facts of the case and the
suitability of the method of valuation to the circumstances of the case.”1102 Thus:
If the Bear Creek tribunal decided to adopt the modern DCF
method it will do so because it considers the method the most
appropriate for the facts at issue. Peru’s situation is not
impacted by a finding in favor of the application of the modern
DCF method on the specific facts of this arbitration, as the Bear
1096

PCA Opinion ¶ 157 (emphasis added).

1097

Id. ¶ 100.

1098

Id.

1099

Memorial ¶ 115.

1100

PCA Opinion ¶ 141 (emphasis added).

1101

Id. ¶ 141 (emphasis added).

1102

Id. ¶ 143 (emphases added); see also Letter from Dr. Alexandrov to ICSID, dated 18 July 2017, at 4
(“Whether [the DCF method] is the correct method of valuation in a specific case will always depend on
the specific facts and circumstances. An endorsement of the application of the DCF method in one case
cannot be said to create a prejudice in favor of the application of the DCF method in all other cases.”).
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Creek tribunal will still have to justify its application on the
specific facts of Bear Creek.1103
572. The PCA Secretary-General therefore rejected Pakistan’s suggestion that the
acceptance of the modern DCF method in this case would benefit Peru’s situation in Bear
Creek as “mere speculation, and not an objective fact.”1104 The PCA Secretary-General
concluded that “the evidence presented to me does not objectively suggest adverse incentives
for Dr. Alexandrov to act in a manner that will rise to the standard of a manifest lack of
independence required by Article 57 of the ICSID Convention.”1105
573. Pakistan also omits entirely the PCA Secretary-General’s finding that the
involvement of Dr. Alexandrov and Prof. Davis in Bear Creek did not give rise to a conflict of
interest.1106 As the PCA Secretary-General concluded:
[C]oncurrent service as an arbitrator and as counsel in an
unrelated matter in which the same expert has been engaged
does not automatically result in a conflict of interest warranting
disqualification under the ICSID Convention. Objective
evidence would be required that makes it “manifest” that the
appearance of the same expert in the two proceedings may in
the specific case affect the arbitrator’s decision-making. No
such objective evidence has been presented to me in this case.
Therefore, I find that Dr. Alexandrov’s involvement as counsel
and the relationship with the quantum expert in Bear Creek do
not presently lead to a conflict of interest.1107
574. Third, the PCA Secretary-General rejected Pakistan’s arguments for
disqualification based on Dr. Alexandrov’s alleged relationship with Brattle.1108
575. The PCA Secretary-General explained that Pakistan “ha[d] not shown that the
relationship between Dr. Alexandrov and Brattle goes beyond a normal working relationship
as is common between counsel and valuation experts involved in international arbitration
cases.”1109 He added that TCCA and Dr. Alexandrov “confirm[ed] that Brattle does not take
institutional positions on valuation issues.”1110 In addition, the PCA Secretary-General also
1103

PCA Opinion ¶ 143 (emphases added).

1104

Id. ¶ 144.

1105

Id. ¶ 145.

1106

See generally id. ¶¶ 109–120.

1107

Id. ¶ 120.

1108

See generally id. ¶¶ 147–155; see First Disqualification Request ¶¶ 3, 28–29, 30 (identifying cases).

1109

PCA Opinion ¶ 100.

1110

Id. ¶ 153.
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underlined the lack of an express obligation in the Convention or Arbitration Rules or from
prior cases requiring an arbitrator to disclose links to a particular expert firm, and the lack of a
successful challenge on such a basis in any prior cases.1111 Thus, the PCA Secretary-General
reasoned, “even if I were to consider that such prior relationships between an arbitrator and an
institution may, in principle, give rise to an appearance of bias, the absence of express rules or
arbitral precedent on this issue leads me to conclude that such appearance is in any event not
manifest, that is obvious or evident, within the meaning of Article 57 of the ICSID
Convention.”1112
576. The PCA Secretary-General also specifically rejected Pakistan’s arguments
based on Dr. Alexandrov’s alleged “one-sided track record” as an arbitrator in cases involving
an expert from Brattle, finding that Pakistan “presented no objective evidence to the effect
that Dr. Alexandrov’s support of Brattle’s methods in prior arbitrations was predicated on
factors other than what the case demanded.”1113
577. Thus, as to each of the three grounds advanced by Pakistan, the PCA
Secretary-General concluded that Pakistan had failed to discharge its burden of proving that
Dr. Alexandrov manifestly lacked impartiality or independence.1114
2.

Agreeing with the PCA Secretary-General, the Unchallenged
Members Dismissed the First Challenge.

578. On 5 September 2017, the Unchallenged Members issued their Decision on
Respondent’s Request for Disqualification of Dr. Stanimir Alexandrov (the “First Challenge
Decision”). Having carefully considered the disqualification request and materials submitted,
the Unchallenged Members “reached the conclusion that [the First Disqualification Request]
does not meet the standard set forth in Article 57 of the ICSID Convention for the
disqualification of an arbitrator.”1115
579. Generally agreeing with the PCA Secretary-General’s analysis and findings,
the Unchallenged Members emphasized in particular that “the applicability of a valuation
method turns on the particular facts of each case.”1116 They accordingly concluded that the
“legal standard to disqualify an arbitrator under Article 57 of the ICSID Convention has not
been met” and dismissed Pakistan’s first request for disqualification.1117

1111

See id.

1112

Id. (emphasis added).

1113

Id. ¶ 154.

1114

See id. ¶¶ 156–158.

1115

First Challenge Decision ¶ 74; see Memorial ¶ 117.

1116

First Challenge Decision ¶¶ 74–78 (quotation at ¶ 78) (emphasis added).

1117

Id. ¶ 78.

181

Case 1:19-cv-02424-TNM Document 36-16 Filed 12/21/20 Page 191 of 212

3.

The ICSID Chairman Dismissed Pakistan’s Attempt to Appeal the
Rejection of its Challenge to Dr. Alexandrov.

580. On 2 November 2017, ignoring the clear conclusions of the independent
opinion and the First Challenge Decision, Pakistan wrote to the Tribunal seeking yet another
disclosure from Dr. Alexandrov, regarding “information concerning his professional ties with
Brattle”—the same information that Pakistan had requested prior to the First Disqualification
Request.1118 Specifically, based on media reports of Dr. Alexandrov’s resignation from the
SolEs Badajoz v. Spain case, Pakistan requested that Dr. Alexandrov disclose “the complete
list of cases in which he and/or Sidley Austin hired Brattle to render expert services, including
the 15 such cases that he reportedly disclosed in the SolEs Badajoz v. Spain arbitration.”1119
581. On 11 November 2017, Dr. Alexandrov responded to Pakistan’s letter,
reiterating once again that he had “made all the disclosures that were necessary or otherwise
appropriate in relation to Respondent’s Request for Disqualification of July 7, 2017.” 1120
582. On 25 November 2017, less than three weeks before the due date for TCCA’s
Reply Memorial on Quantum, Pakistan filed a second proposal to disqualify not only
Dr. Alexandrov, but the entire Tribunal (the “Second Disqualification Request”). The
proceeding was again suspended pending the resolution of the Second Disqualification
Request, this time to be decided by the Chairman of the Administrative Council.1121
583. While purportedly premised on allegedly “new” information concerning the
relationship between Dr. Alexandrov, Sidley, and Brattle,1122 the Second Disqualification
Request was in fact based on the same grounds that had already been rejected by the
Unchallenged Members and the PCA Secretary-General:
a.

Just as in the First Disqualification Request, Pakistan contended that
Dr. Alexandrov’s failure to disclose a full list of cases involving Brattle
warranted his disqualification; the supposed “new facts” were only the
number of cases as cited in media reports of the SolEs case, and a few
cases identified by Pakistan.1123

1118

Letter from Pakistan to the Tribunal, dated 2 November 2017, ¶ 6; see Letter from Pakistan to the Tribunal,
dated 21 June 2017, ¶ 3 (requesting inter alia “the name and status of each such case” where Sidley
retained Brattle); see Memorial ¶ 121.

1119

Letter from Pakistan to the Tribunal, dated 2 November 2017, ¶ 6.

1120

Email from ICSID to the Parties, dated 11 November 2017; see ¶ 123.

1121

Letter from ICSID to the Parties, dated 27 November 2017.

1122

See Second Disqualification Request ¶¶ 2, 6–17; see also Pakistan’s Comments on the Responses to the
Request for Disqualification of the Entire Tribunal, dated 15 December 2017 (“Pakistan’s Further
Observations”), ¶ 41 (“new facts have emerged which were not available to the Secretary-General of the
PCA and Prof. Sachs and Lord Hoffmann”).

1123

See Second Disqualification Request ¶¶ 8, 20; Pakistan’s Further Observations ¶ 14.
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b.

Just as in the First Disqualification Request, Pakistan relied on an
alleged issue conflict arising from Dr. Alexandrov’s role as counsel in
the Bear Creek case; the alleged “new” fact was just the issuance of the
award in Bear Creek.1124

c.

Just as in the First Disqualification Request, Pakistan challenged
Dr. Alexandrov’s relationship with Brattle; the only alleged “new facts”
were media reports stating that the unchallenged members in SolEs
were “equally divided” on the proposal to disqualify Dr. Alexandrov
and reporting on his resignation from that case.1125

584. To ensure that the Second Disqualification Request would not be decided by
the same Unchallenged Members who had rejected the First Disqualification Request,
Pakistan also sought disqualification of Dr. Sachs and Lord Hoffmann, on the remarkable
contention that the Tribunal had hurriedly issued the Decisions on Jurisdiction and Liability
and Respondent’s Application to Dismiss the Claims1126—an aspect of the Second
Disqualification Request on which the Memorial remains silent.1127
585. Dr. Alexandrov provided his observations on Pakistan’s renewed challenge,
stating that the second challenge “repeats allegations already advanced” and already decided
by the PCA Secretary-General and the Unchallenged Members.1128 Dr. Sachs and
Lord Hoffmann declined to comment.1129
586. On 5 February 2018, following full briefing, the ICSID Chairman issued a
lengthy, detailed, and well-reasoned decision on the Second Disqualification Request,
rejecting it in its entirety (the “Second Challenge Decision”).1130 In its brief summary of that
1124

See Second Disqualification Request ¶¶ 50–52 (“Dr. Alexandrov is thus heavily invested in the outcome of
this case where he sits as arbitrator, raising a very serious conflict of interest.”) (quotation at ¶ 52);
Pakistan’s Further Observations, Section II.A.1 (“The Award in Bear Creek v. Peru is a new fact, which
was not available to the parties and the deciding authorities in the First Challenge.”).

1125

See Second Disqualification Request ¶¶ 45–46; see also Pakistan’s Further Observations ¶ 34.

1126

See Second Disqualification Request ¶¶ 73–77; see also Pakistan’s Further Observations ¶¶ 70–71. The
Tribunal issued the final 371-page Decision on Jurisdiction and Liability with 1449 paragraphs and 1595
footnotes and the final 421-page Decision on Respondent’s Application to Dismiss the Claims with 1499
paragraphs and 1949 footnotes on 10 November 2017, after a two-week evidentiary hearing on jurisdiction
and liability in October 2014 and a thirteen-day hearing on the application to dismiss in October 2016,
December 2016, and February 2017. See supra ¶¶ 25, 29, 41.

1127

See Memorial ¶ 124 (failing to mention the basis for seeking the disqualification of Dr. Sachs and
Lord Hoffmann).

1128

Letter from Dr. Alexandrov to ICSID, dated 6 December 2017, at 1–2.

1129

Letter from ICSID to the Parties, dated 6 December 2017 (no comments from Dr. Sachs and Lord
Hoffmann).

1130

See Second Challenge Decision ¶ 138.
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decision, Pakistan again omits important aspects of the reasoning.1131 Pakistan also
mischaracterizes the ICSID Chairman’s reasoning, asserting without any support that he
“gave dispositive weight to Dr. Alexandrov’s prior representations, including his statements
about his own subjective lack of impartiality or bias.”1132 In fact, the ICSID Chairman
explicitly stated that the legal standard for disqualification is objective.1133
587. First, the ICSID Chairman found that Pakistan’s “Second Proposal repeats the
First Proposal,” as Pakistan “again challenges Dr. Alexandrov’s professional relationship with
the valuation experts and his refusal to disclose information requested by the Respondent in
connection with this relationship.”1134 The ICSID Chairman underlined that the alleged
failure to disclose was based on “essentially the same requests for information that led to the
First Proposal” and that the alleged conflicts were “essentially the same as addressed in the
First Proposal.”1135
588. The “only difference” between the two challenges was “the additional
information submitted, as interpreted by counsel for the Respondent,”1136 consisting in
purported “new” facts from media reports of the SolEs case—“a different case, involving
different parties”1137—and the Bear Creek award.1138 But such “additional information [did]
not change or modify the facts upon which the First Proposal was decided.”1139 There was
therefore “no basis to revisit the matter”1140 and Pakistan’s attempt to “revive allegations that
were rejected both by the Independent Opinion and by the relevant deciding authority”1141 had
to fail.
589. Second, while the challenge failed at the threshold, the ICSID Chairman also
addressed and rejected, “for the sake of completeness,” the arguments that Pakistan rested on

1131

See Memorial ¶¶ 125–127.

1132

Id. ¶ 127; see also id. (“He also gave dispositive weight to Dr. Alexandrov’s demonstrably false statement
that he did not argue for the modern DCF methodology in Bear Creek.”).

1133

See Second Challenge Decision ¶ 99.

1134

Id. ¶ 108.

1135

Id. ¶ 114.

1136

Id.

1137

Id. ¶ 113.

1138

Id. ¶¶ 109–111; see also Pakistan’s Further Observations ¶¶ 70–71; id. at 14.

1139

Second Challenge Decision ¶ 115.

1140

Id. ¶¶ 113, 115.

1141

Id. ¶ 115.
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the supposedly “additional information.”1142 “While not necessary to dispose of the
challenge,”1143 the ICSID Chairman found:
a.

As to the Bear Creek award, the decision on Pakistan’s first challenge
had already rejected Pakistan’s argument on the basis that “acceptance
of a valuation method in any particular case turns on the specific facts
and circumstances of the case.”1144 The conclusion of the Bear Creek
case, “with the tribunal adopting a different valuation method than the
one at stake in the present case,” did not provide a basis to revisit the
matter.1145

b.

On reports of Dr. Alexandrov’s disclosures in the SolEs case,
“Dr. Alexandrov has shared his views concerning the information
provided and explained his reasons with regard to any information not
provided,”1146 and Pakistan had not produced compelling evidence that
Dr. Alexandrov’s disclosures and statements in the case here were not
in good faith and an honest exercise of judgement.1147

c.

On the reports that the unchallenged members in SolEs were “equally
divided” on the disqualification proposal and that Dr. Alexandrov
subsequently resigned from that tribunal, Pakistan’s arguments were
“highly speculative” and the “additional” information could not be
“construed as proof of [Dr. Alexandrov’s] alleged unreliability to
exercise independent judgment in this case.”1148

590. Accordingly, the ICSID Chairman rejected the renewed challenge to
Dr. Alexandrov.1149 The ICSID Chairman also found “no basis” for Pakistan’s arguments as
to Dr. Sachs and Lord Hoffmann and rejected the Second Disqualification Request in full.1150
591. In sum, the PCA Secretary-General, the Unchallenged Members, and the
ICSID Chairman, in accordance with ICSID procedure, comprehensively rejected Pakistan’s
challenges, in each case advancing multiple reasons, and fully taking into account all relevant
facts and arguments.
1142

Id. ¶ 116.

1143

Id.

1144

Id. ¶ 127.

1145

Id. ¶ 127 (emphasis added).

1146

Id. ¶ 120.

1147

Id. ¶¶ 121–122.

1148

Id. ¶ 126 (emphasis added).

1149

Id. ¶¶ 113, 128.

1150

See id. ¶¶ 129–137 (quotation at ¶ 130).
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B.

Pakistan Is Not Entitled to De Novo Review of Its Arguments.

592. Pakistan’s request for annulment on the basis of its allegations of manifest bias
is fundamentally misconceived. Contrary to Pakistan’s argument that the Committee should
engage in a de novo review of its thrice-considered and thrice-rejected claims, the Committee
cannot assess the merits of Pakistan’s allegations or the substantive correctness of the
challenge decisions, as this would be “tantamount to an appeal.”1151
593. Pakistan’s argument must be rejected for two alternative reasons. First, where
a challenge has been brought and rejected—as Pakistan’s has—the Committee’s only task is
to confirm compliance with the procedures to decide the challenge. Here, there can be no
doubt that these procedures were respected. Second, even if the Committee were to assess the
merits of the challenge decisions, its review must be limited to determining whether the
decisions were “so plainly unreasonable that no reasonable decision-maker could have come
to such [] decision[s].”1152 Here, there can be no doubt that the decisions Pakistan challenges
were reasonable, as three different bodies independently came to the same conclusion and
rejected Pakistan’s bias allegations. Pakistan’s attempt to escape this conclusion by alleging
supposedly “new facts” is groundless, both as a matter of law and as a matter of fact.
1.

The Committee’s Only Task Is to Confirm Compliance with
Challenge Procedures, Which Were Clearly Respected.

594. Article 52(1)(a) provides that the Committee may annul the Award if “the
Tribunal was not properly constituted.”1153 Chapter IV, Section 2 of the Convention and
corresponding Arbitration Rules 1–7 provide the rules for the initial constitution of the
tribunal.1154 Chapter V of the Convention provides the process for the disqualification and
replacement of arbitrators.1155 Article 56(1) first sets the baseline principle that “[a]fter
a . . . Tribunal has been constituted and proceedings have begun, its composition shall remain
unchanged.”1156 In the exceptional cases of death, incapacity, resignation, or disqualification,
Articles 56 to 58 and corresponding Arbitration Rules 8 to 12 specify how to replace an
arbitrator or fill a vacancy in each such case.1157 As the committees in Azurix and OIEG held,
when these detailed procedural rules regarding the initial constitution of the tribunal and
1151

CAA-31, Azurix ¶ 282 (“[A]n ad hoc committee cannot decide for itself whether or not a decision under
Article 58 was correct, as this would be tantamount to an appeal against such a decision.”); see also
CA-416, EDF ¶ 143 (“The role of an ad hoc committee in proceedings for the annulment of an award is not
to determine whether the tribunal was correct in the decisions that it took.”).

1152

CA-416, EDF ¶ 145; see supra ¶ 167.

1153

ICSID Convention, Art. 52(1)(a).

1154

See id. Chapter IV, Section 2, Arts. 37–40; ICSID Arbitration Rules, Rules 1–7.

1155

See ICSID Convention, Chapter V, Arts. 56–58.

1156

Id. Art. 56(1).

1157

See id. Arts. 56–58; ICSID Arbitration Rules, Rules 8–12.
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subsequent changes are respected throughout the proceedings, then by definition the tribunal
is “properly constituted.”1158
595. The drafting history of the Convention confirms this analysis. In response to a
question regarding this ground, the Deputy Secretary of the Legal Committee explained that
“not properly constituted” was intended to cover situations such as the absence or invalidity
of an agreement between the parties, non-compliance with nationality requirements or another
form of ineligibility.1159 A proposal to add a provision “allow[ing] annulment of the award
where a disqualification could have been possible had it been made before the award was
rendered” was expressly rejected.1160 Thus, as Prof. Schreuer notes, the improper constitution
ground is “rarely invoked” given that “procedural irregularities are unlikely.”1161 Indeed, as
of the publication of the Updated Background Paper on Annulment in 2016, this ground had
been “raised in only 5 annulment cases leading to decisions,”1162 never once leading to
annulment on this basis. Since then, the ground has been raised and rejected in at least 9
additional cases,1163 succeeding for the first and to date only time in Eiser—an unusual case
where there was no underlying challenge decision in the original proceeding. As the Updated
Background Paper on Annulment underlines, “annulment applications based on this ground
are likely to succeed only in rare circumstances.”1164
596. In short: “All that an ad hoc committee can consider is whether the provisions
and procedures prescribed under Articles 57 and 58 of the ICSID Convention and ICSID
Arbitration Rule 9 were complied with.”1165 And the same principles apply when the
annulment claim is made under the guise of Article 52(1)(d), based on a serious departure
from a fundamental rule of procedure because of manifest bias.1166 Couching the argument in

1158

See CAA-31, Azurix ¶ 279; RAA-79, OIEG ¶¶ 97–101.

1159

RAA-132, ICSID, HISTORY OF THE ICSID CONVENTION, Vol. II-2, at 850 (“[T]he expression ‘was not
properly constituted’ was intended to cover a variety of situations such as, for instance, absence of
agreement or invalid agreement between the parties, the fact that the investor was not a national of a
Contracting State, that a member of the Tribunal was not entitled to be an arbitrator, etc.”).

1160

See id. at 872; see CAA-31, Azurix ¶ 279 (noting that Article 52(1)(a) does not reference Article 14(1)).

1161

CAA-70, Schreuer, Article 52, at 935 (emphasis added).

1162

RAA-010, Updated Background Paper on Annulment for the Administrative Council of ICSID, dated
5 May 2016 (“ICSID Background Paper”), ¶ 79; see also id. Annex 2 (listing Vivendi II, Azurix, Sempra,
EDF, and Transgabonais).

1163

RAA-119, Suez I ¶ 435; CAA-32, von Pezold ¶ 316; RAA-122, OIEG ¶ 399; RAA-123, Suez II ¶ 222;
RAA-067, RSM ¶ 169; RAA-125, Mobil ¶ 211; RAA-103, Pey Casado ¶ 813; CAA-46, Carnegie Minerals
(Gambia) Limited v. Republic of the Gambia, ICSID Case No. ARB/09/19, Decision on Annulment of
7 July 2020, ¶ 189.

1164

RAA-010, ICSID Background Paper, ¶ 80.

1165

CAA-31, Azurix ¶ 282.

1166

Id. ¶ 293; see RAA-79, OIEG ¶ 272.
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terms of Article 52(1)(d) instead of Article 52(1)(a) adds nothing to the substance of the
argument.1167
597. In this case, there can be no dispute that the procedures set out in the ICSID
Convention and Rules were rigorously followed.
598. Pakistan does not dispute that the Tribunal was properly constituted with
Dr. Sachs, Dr. Alexandrov, and Lord Hoffmann on 12 September 2012.1168 Nor does Pakistan
contest that the Unchallenged Members and the ICSID Chairman decided Pakistan’s
challenges in full compliance with the requirements set out in Article 58 and Arbitration
Rule 9. To the contrary, Pakistan took advantage of every procedural benefit under the
Rules—including the automatic suspension of the proceedings each time it filed a
challenge1169—and even received an additional accommodation when the Unchallenged
Members granted Pakistan’s request for an independent opinion from the PCA SecretaryGeneral on Pakistan’s first challenge.1170
599. This rigorous adherence to the specified procedures is sufficient to dispose of
Pakistan’s argument: the Award cannot be annulled on the ground of improper constitution
because all the rules governing the constitution of the Tribunal and challenges to its Members
were fully respected.
2.

The Challenge Decisions Are Plainly Reasonable.

600. Even if the Committee were to consider the merits of the challenge decisions,
Pakistan’s argument would still fail. Even those prior committees that have decided to review
the merits of a decision on disqualification have consistently held that their review must be
limited to determining whether the decision was “so plainly unreasonable that no reasonable
decision-maker could have come to such a decision.”1171 In fact, contrary to Pakistan’s
arguments, 1172 no ad hoc committee has ever reviewed allegations of manifest bias against an
arbitrator de novo when the Convention-specified challenge authority has already rejected the
challenge based on those allegations.
601. Pakistan’s reliance on the EDF decision is particularly misplaced,1173 because
the reasoning of that committee confirms that any review of the bias allegations here must be
1167

See supra ¶ 167.

1168

See Decision on Jurisdiction & Liability ¶ 30; see also Memorial ¶ 34 (raising no other challenge to
constitution).

1169

See supra ¶¶ 34, 42, 563, 582.

1170

Letter from Dr. Sachs and Lord Hoffmann to the Parties, dated 27 July 2017, at 2.

1171

CA-416, EDF ¶ 145; see supra ¶ 167.

1172

Contra Memorial ¶¶ 58, 61.

1173

See, e.g., id. ¶ 142.
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extremely narrow.1174 Pakistan cites to portions of the decision in which that committee
considered allegations of bias that had been asserted for the first time on annulment.1175 But
as the EDF committee itself emphasized, the “entire procedural context is different” in cases
where a challenge has already been made and rejected.1176 The committee took pains to
emphasize that where, as here, an award debtor seeks to reprise a failed challenge, “the role of
an ad hoc committee is not to determine whether or not an arbitrator possesses the requisite
qualities of independence and impartiality; Articles 57 and 58 entrust that function to the
remaining members of the tribunal, or to the Chairman of the Administrative Council.”1177
Instead, the committee “may not find a ground of annulment exists under either Article
52(1)(a) or 52(1)(d) unless the decision not to disqualify the arbitrator in question is so plainly
unreasonable that no reasonable decision-maker could have come to such a decision.”1178
That is an extremely high bar, and Pakistan can make no such showing.
602. That another reasonable decision-maker could have reached the same decision
is clear from the fact that, here, no fewer than three different bodies in fact all independently
reached the same decision.1179 That should be the end of the inquiry. For this Committee to
hold otherwise, it would have to find that each of the PCA Secretary-General (Mr. Hugo
Hans Siblesz), the Unchallenged Members (Prof. Dr. Klaus Sachs and Rt. Hon. Lord Leonard
Hoffmann), and the ICSID Chairman (Dr. Jim Yong Kim) reached plainly unreasonable
conclusions.
603. Any such conclusion would itself be wildly unreasonable, as the careful
reasoning of the PCA Opinion and both ICSID decisions themselves establish. Each of the
analyses took into account the facts and arguments presented over numerous submissions,

1174

See CA-416, EDF ¶ 142 (“Nor, however, can the Committee accept that . . . an ad hoc committee should
approach the issue of an arbitrator’s independence and impartiality de novo, thus disregarding entirely the
outcome of the proceedings under Articles 57 and 58. To do so would be incompatible with the scheme for
resolving challenges to arbitrators devised by those who concluded the ICSID Convention.”).

1175

Compare, e.g., Memorial ¶ 142 (quoting CA-416, EDF ¶ 136) with CA-416, EDF ¶ 136 (“Accordingly, in
a case in which an application for annulment is made on the basis that there were reasonable grounds to
doubt the independence or impartiality of one of the arbitrators and no proposal for disqualification had
been made before the proceedings were declared closed[.]”) (emphasis added).

1176

See CA-416, EDF ¶ 137. See also id. ¶ 129; compare id. § D.1.c.1 (“The role of an ad hoc committee
where no challenge has been made under Article 57”) with id. § D.1.c.2 (“The role of an ad hoc committee
where a challenge has been made, and rejected, under Article 57”).

1177

Id. ¶ 144.

1178

Id. ¶ 145 (emphasis added).

1179

See RAA-123, Suez II ¶ 168 (“The decision on disqualification in the present case could not be regarded as
so plainly unreasonable that no decision-maker could have reached that decision. Indeed, decision-makers
in other cases have reached precisely the same decision on essentially the same grounds in respect of
attempts to disqualify Professor Kaufmann-Kohler as was reached in the present case.”).
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identified the applicable law and standard, and provided cogent reasons for rejecting
Pakistan’s challenges.1180
604. Indeed, Pakistan does not even attempt to argue that each of the analyses in the
PCA Opinion and the Challenge Decisions was plainly unreasonable. Nor could it: as the
EDF committee held, even where there is actual divergence among bodies, with one body
taking “a far more critical view” of an arbitrator’s conduct, that is still not enough to support a
finding of unreasonableness or warrant annulment.1181 Even less so here, where there is no
divergence at all among all the bodies that considered Pakistan’s challenge
3.

There Are No New Facts Warranting
a Different Standard of Review.

605. To avoid this insurmountable obstacle, Pakistan first claims that EDF
distinguishes between cases where “relevant facts concerning the arbitrator’s impartiality”
were raised and those where the “relevant facts” were not raised,1182 and then contends that
there are alleged “new” facts in this case that justify its request for an appellate, de novo
review.1183 Pakistan is wrong in every respect.
606. The PCA Secretary-General and the deciding authorities have already
considered all the relevant facts, and Pakistan has failed to identify any “new” relevant facts.
The grounds for Pakistan’s claim now are the exact same grounds as those considered and
rejected by the PCA Secretary-General, the Unchallenged Members, and the ICSID
Chairman: (i) the alleged conflict with respect to the Bear Creek case, (ii) Dr. Alexandrov’s
and Sidley’s interactions with Brattle, and (iii) Dr. Alexandrov’s purported failure to disclose
specific cases involving Brattle.1184
607. As an initial—and dispositive—matter, Pakistan’s “new facts” argument has
already been rejected by the ICSID Chairman in the Second Challenge Decision and hence is
not subject to further consideration on annulment. Specifically, when Pakistan brought its
second challenge on the same grounds as the first challenge, combined with supposedly
1180

See supra § VII.A; RAA-119, Suez I ¶ 218; RAA-123, Suez II ¶¶ 167–168.

1181

CA-416, EDF ¶ 164 (“The Committee has taken note of the fact that the Vivendi II Committee, though
eventually deciding not to annul the award in that case, took a far more critical view of Professor
Kaufmann-Kohler’s conduct. Nevertheless, the Committee considers that the Vivendi II decision does not
cause it to conclude that the Disqualification Decision in the present case was unreasonable.”).

1182

Memorial ¶¶ 59–60.

1183

See id. ¶¶ 133–139.

1184

See id. ¶ 99 (“a. Dr. Alexandrov’s relationship with Brattle and its experts creates an appearance of bias or
dependence that should lead to the annulment of the Award; b. Dr. Alexandrov’s failure to disclose his
relationship with Brattle and its experts, despite Respondent’s repeated requests, creates an appearance of
dependence and bias that should lead to the annulment of the Award; and c. In addition, Dr. Alexandrov’s
double-hatting has also led to a lack of impartiality or independence that has deprived Pakistan of a fair
trial and constituted a serious breach of a fundamental rule of procedure.”); see supra § VII.A.
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“additional information” about the SolEs case and the award in Bear Creek, the ICSID
Chairman emphasized that “the facts upon which the First Proposal was decided” remained
the same, and that there was therefore “no basis to revisit the matter”:
The Respondent seeks to revive allegations that were rejected
both by the Independent Opinion and by the relevant deciding
authority. The additional information does not change or
modify the facts upon which the First Proposal was decided. In
these circumstances, the Chairman finds no basis to revisit the
matter.1185
608. Pakistan cannot appeal this clear holding, which is entitled to the same
deference as the rest of the Second Challenge Decision. Yet that is precisely what Pakistan’s
arguments on annulment attempt to do, asserting yet again that “new” information regarding
supposed additional cases in which Dr. Alexandrov worked with Brattle experts somehow
alters the factual matrix relevant to its challenge. But, as noted above, the PCA SecretaryGeneral’s opinion concluded that a challenge premised on an arbitrator’s work with experts as
counsel in different proceedings failed as a matter of law; the Unchallenged Members
concurred; and the ICSID Chairman explicitly held that the existence of additional different
proceedings is not a “new fact” warranting reconsideration of that decision. The exact same
reasoning applies here.
609. The conclusions of the ICSID Chairman are confirmed by the reasoning of the
EDF and Suez I committees. Pakistan’s argument misstates the holding of EDF, which
distinguishes only between cases where a challenge was made in the original proceedings and
cases where no challenge was made.1186 Nowhere does it suggest that de novo review may be
appropriate on account of supposedly “new facts.” In fact, when adopting the EDF
framework,1187 the Suez I committee refused to reconsider the underlying facts when the
annulment applicants raised supposed “additional facts” on annulment.1188 That committee
found “the factual basis underlying the Decision on Disqualification has not changed in a
manner that would justify a re-consideration of the facts, i.e., a review beyond” the limited
inquiry of whether the decision was plainly unreasonable.1189

1185

Second Challenge Decision ¶ 115.

1186

See CA-416, EDF ¶ 129; compare id. § D.1.c.1 (“The role of an ad hoc committee where no challenge has
been made under Article 57”) with id. § D.1.c.2 (“The role of an ad hoc committee where a challenge has
been made, and rejected, under Article 57”).

1187

RAA-119, Suez I ¶ 94.

1188

Id. ¶¶ 192, 194.

1189

Id. ¶ 194; see id. ¶ 190 (“It will be for this Committee to assess whether . . . the Tribunal’s decision [was]
‘plainly unreasonable.’”).
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610. None of the arguments Pakistan musters in its Memorial warrants a different
conclusion on Pakistan’s renewed attempt here. The “factual basis underlying”1190 the PCA
Opinion, the First Challenge Decision, and the Second Challenge Decision remains the same.
611. First, Pakistan contends that the Award, in which the Tribunal adopted the
modern DCF approach, is a “new” fact relevant to its argument that Dr. Alexandrov suffered
from a conflict in “advocating” for the modern DCF approach as counsel in the Bear Creek
case.1191 But the PCA Secretary-General, the Unchallenged Members, and the ICSID
Chairman have all expressly rejected this exact argument, on the basis that “the applicability
of a valuation method turns on the particular facts of each case.”1192 The issuance of the
Award has no impact whatsoever on this unanimous legal conclusion.
612. In any event, the premise of Pakistan’s argument—that Dr. Alexandrov’s
decision-making in this case might have been affected by the possibility that it would benefit
his case as counsel in Bear Creek—is patently flawed.1193 The award in Bear Creek was
rendered on 30 November 2017,1194 nearly two years prior to the issuance of the Award here,
thus removing any alleged incentive Dr. Alexandrov could have had to adopt the modern DCF
method as arbitrator in this case, because it could have no impact on the already-issued award
in Bear Creek.1195 And the Bear Creek tribunal did not adopt any DCF approach, siding
instead with Peru and granting only a portion of amounts invested.1196 The Award could not
have affected or “benefitted” Peru’s position in Bear Creek, and Pakistan’s assertion in the
Memorial that Dr. Alexandrov ruled on a modern DCF valuation “at the same time”1197 as he
was arguing about modern DCF as counsel is simply false.

1190

Id. ¶ 194.

1191

See, e.g., Memorial ¶¶ 35, 91–93, 128.

1192

First Challenge Decision ¶ 78; see also PCA Opinion ¶ 143 (“[T]he acceptance of a method of valuation of
damages by a tribunal in a particular case is a consequence of the specific facts of the case and the
suitability of the method of valuation to the circumstances of the case.”); Second Challenge Decision ¶ 127
(“[T]he Unchallenged Members rejected the First Proposal on the basis that the acceptance of a valuation
method in any particular case turns on the specific facts and circumstances of that case. . . . [T]he
Chairman finds no basis to revisit this matter.”).

1193

See Memorial ¶ 91 (“helpful rulings on a legal point made as arbitrator will benefit that same arbitrator
making the point as counsel in a different case”).

1194

See Letter from Dr. Alexandrov to ICSID, dated 6 December 2017, at 2–3.

1195

See TCCA’s Letter to ICSID, dated 15 December 2017, at 2 (“The very factual premise for such a
challenge—that Dr. Alexandrov’s decision on a ‘modern DCF’ valuation as arbitrator in this case could
somehow have an impact on his client’s position in that case—has now disappeared.”); see also Letter from
Dr. Alexandrov to ICSID, dated 6 December 2017, at 3 (“[T]he Bear Creek award, which is public, grants
Peru’s request that Bear Creek be awarded only (a portion of) the amounts invested and thus should put to
rest the alleged issue conflict relating to the ‘modern DCF’ method.”).

1196

See Second Challenge Decision ¶ 127.

1197

Memorial ¶ 91 (emphasis added).
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613. Second, Pakistan contends that the publication of the Eiser decision on
annulment “revealed additional details of the 15 cases” involving Dr. Alexandrov or Sidley
and Brattle.1198 But Eiser did not reveal anything at all. As Pakistan concedes, those cases’
“existence had [already] been revealed in the SolEs arbitration.”1199 And Pakistan’s own
conduct proves this was nothing new: by its second disqualification application, it had
already tried, unsuccessfully, to use the SolEs disclosure as an alleged “new” fact,1200 and
Pakistan itself had already cited to almost every named case allegedly “revealed” by the Eiser
decision in its prior submissions.1201 The sole exception—Blusun v. Italy, ICSID Case
No. ARB/14/3—was already public by the time Pakistan made its second challenge, even if it
declined to cite it, and cannot be considered as “new.”1202
614. Third, Pakistan’s attempt to construe the Eiser decision itself as a “new” fact
undermining the rationale of the prior disqualification decisions is misconceived.1203 As a
matter of law, a legal authority issued after the disqualification decisions were rendered
cannot retroactively undermine their rationale.1204 Nor is a legal authority a “fact.” If that
were the case, it would be too easy for a disgruntled award debtor seeking to revive a failed
challenge to unearth an international decision, or a domestic decision, or even an academic
article published after the challenge decision was issued, and argue that this “new authority”
renders an appeal permissible.
1198

Id. ¶¶ 130, 134.

1199

Id. ¶ 130.

1200

Second Disqualification Request ¶¶ 8, 20; Second Challenge Decision ¶¶ 112–115.

1201

Compare Memorial ¶ 130 (listing cases identified in the Eiser decision) with First Disqualification Request
¶¶ 28–29 (identifying Eiser v. Spain and Micula v. Romania); id. ¶ 30 (identifying Archer
Daniels v. Mexico, Pluspetrol v. Perupetro, PSEG Global v. Turkey, and Fireman’s Fund v. Mexico);
Second Disqualification Request ¶ 6 (discussing SolEs v. Spain); Pakistan’s Further Observations, at 14
(listing Bayindir v. Pakistan, PSEG v. Turkey, Archer Daniels v. Mexico, Alapli v. Turkey,
Pluspetrol v. Perupetro, LSF-KEB Holdings v. Korea, Bear Creek v. Peru, Veolia v. Lithuania, and six
confidential commercial arbitrations).

1202

CAA-44, Blusun S.A., Jean-Pierre Lecorcier and Michael Stein v. Italian Republic, ICSID Case
No. ARB/14/3, Award of 27 December 2016.

1203

See Memorial ¶¶ 129, 135–136.

1204

See CAA-73, UAB ¶ 282 (In deciding whether the award should be annulled, “any ex post facto events
(such as the Achmea decision or the 2019 Declaration) and new arguments made by the Parties have no role
to play.”); id. ¶ 285 (“[I]t goes without saying that the Tribunal could not have been aware of legal
developments which had not yet taken place at the time, such as the Achmea decision and the 2019
Declaration.”); see also RAA-114, Kılıç Ĭnşaat Ĭthalat Ĭhracat Sanayi Ve Ticaret Anonim Şirketi v.
Turkmenistan, ICSID Case No. ARB/10/1, Decision on Annulment of 14 July 2015, ¶ 99 (“[J]ust because a
more recent non-binding interpretation of an ambiguous provision differs from how that provision has been
interpreted earlier does not mean that the early tribunal manifestly exceeded its powers.”); RAA-042,
El Paso ¶ 202 (“[N]ot following the line of reasoning of another arbitral tribunal is not grounds for
annulment.”); CAA-72, SGS ¶ 105 (“The ad hoc committees are not courts of appeal and their task is not to
harmonize ICSID’s jurisprudence. . . . The annulment mechanism is not designed to bring about
consistency in the interpretation and application of international investment law.”).
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615. In any event, Pakistan’s premise is flawed, because it misrepresents the
reasoning supporting the challenge decisions. Pakistan mischaracterizes the PCA SecretaryGeneral’s Opinion, suggesting that his entire reasoning turned on the fact that Pakistan could
not cite to a single case in which an arbitrator was disqualified because of links with an expert
firm, and misleadingly quoting from another portion of the Opinion that concerned the alleged
Bear Creek issue conflict.1205 But as summarized above, the PCA Secretary-General’s
reasoning was much broader.1206 The PCA Secretary-General emphasized that “[t]he
Respondent has not shown that the relationship between Dr. Alexandrov and Brattle goes
beyond a normal working relationship as is common between counsel and valuation experts
involved in international arbitration cases.”1207 As an argument in the alternative, the PCA
Secretary-General emphasized that, “even if” such relationship could give rise to an
appearance of bias, “the absence of express rules of arbitral precedent on this issue” meant
that such appearance could not be manifest.1208 The issuance of Eiser, a single decision
whose reasoning may well be questioned, could not represent a new, binding rule of arbitral
precedent. And of course the Unchallenged Members did not discuss the absence of
precedent at all in their decision.
616. Pakistan also misrepresents the reasoning of the ICSID Chairman, suggesting
that his conclusions turned on the fact that Pakistan’s argument was “based solely on a media
report.”1209 But again, as summarized above,1210 the reasoning was much broader: primarily
that there was “no basis to revisit the matter”1211 because Pakistan was simply trying to revive
the first challenge; and also, “for the sake of completeness,” a comprehensive refutation of the
arguments supposedly based on “additional information.”1212
617. In sum, as with the second challenge, there are no “new” relevant facts, and
Pakistan is simply seeking another bite at the apple.

1205

Compare Memorial ¶ 135 (quoting PCA Opinion ¶¶ 141, 153, supposedly both on the relationship with
Brattle) with PCA Opinion ¶ 141 (discussing “concurrent service of an arbitrator as counsel in another
pending arbitration” in context of Bear Creek case, and stating in that context that a disqualifying conflict
“cannot be ruled out”); id. ¶ 153 (addressing distinct ground for disqualification relating to relationship
with Brattle).

1206

See supra ¶¶ 568–577.

1207

PCA Opinion ¶ 100 (when addressing disclosure of Dr. Alexandrov’s relationship with Brattle, noting that
“it is not evident to me that such a working relationship would lead to a lack of the required qualities of an
arbitrator”).

1208

Id. ¶ 153 (emphasis added).

1209

Memorial ¶ 136 (quoting Second Challenge Decision ¶¶ 108–109).

1210

See supra ¶¶ 568–577.

1211

Second Challenge Decision ¶¶ 113, 115.

1212

Id. ¶¶ 116, 117–128.
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618. Pakistan’s only remaining argument is to urge the Committee to follow the
Eiser annulment decision.1213 But Pakistan wants the Committee to do what the Eiser
committee did, but ignore what it actually said—emphasizing as it did the “important
difference between Tethyan Copper and the case at hand.”1214 The Eiser decision, on its own
terms, is irrelevant to the present case. As the Eiser committee recognized, that case was
“materially different” in both the underlying facts and the procedural context.1215
619. This case and Eiser have fundamentally different procedural contexts. The
Eiser committee—expressly adopting the EDF framework1216—considered Spain’s arguments
de novo because no challenge had been raised and decided in the underlying arbitration, and
the matter was raised for the first time on annulment.1217 In contrast, as the Eiser committee
underlined, the Unchallenged Members “were aware of Dr. Alexandrov’s relationship with
Brattle and Prof. Davis . . . [and] issued a decision on the disqualification proposal regarding
Dr. Alexandrov after receiving the PCA Secretary-General’s Opinion”1218 comprehensively
rejecting Pakistan’s allegations.
620. Moreover, the factual differences between this case and Eiser are dispositive.
The Eiser committee stated so, bluntly: “The facts are materially different here.”1219 The
expert at issue in Eiser, Mr. Lapuerta, was a principal of Brattle who had worked with
Dr. Alexandrov on four cases. Two of those cases were still pending, with overlapping merits
submissions,1220 at the time Mr. Lapuerta appeared before Dr. Alexandrov and the other
tribunal members in Eiser.1221 Those circumstances were not disclosed before the Eiser
award was issued.1222 In this case, however, the Claimant’s quantum expert, Prof. Davis—a
full-time professor at the Colorado School of Mines, who was assisted by Brattle as
consulting experts—worked with Dr. Alexandrov in a single case, and that expert engagement

1213

See Memorial ¶¶ 135–136, 142–146.

1214

RAA-78, Eiser ¶ 212.

1215

Id. ¶ 214.

1216

Id. ¶ 180 (“This standard was framed by the annulment committee in EDF v. Argentina . . . . This
Committee agrees with the approach taken by the EDF committee.”).

1217

Id.; see also id. ¶¶ 188–190.

1218

Id. ¶ 212.

1219

Id. ¶ 214.

1220

Id. (identifying Pluspetrol and one confidential commercial arbitration as pending). The submissions
timeline and hearing schedule in Pluspetrol overlapped with the timeline for the parties’ submissions in
Eiser.

1221

Id.; see CA-432, Bear Creek ¶¶ 105–111 (Post-hearing briefs filed by parties on 15 February 2017,
submissions on costs filed by parties on 29 March 2017, proceedings declared closed on 12 September
2017, and award rendered on 30 November 2017).

1222

RAA-78, Eiser ¶ 188.
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had already concluded by the time Prof. Davis submitted his first report to the Tribunal
here.1223
621. Finally, and in any event, this Committee should not follow Eiser. This
decision—the only one ever to find a manifest appearance of bias on the basis of an
arbitrator’s links to a particular expert firm1224—misapprehends the law and practice
governing disqualification in ICSID cases by failing to justify properly its finding of manifest
bias.
622. It is well established that the bar for disqualification under the ICSID
framework is very high, requiring a manifest lack of independence and impartiality based on
objective facts, not mere doubt or inferences.1225 The decision-maker must determine if the
alleged lack of independence is “obvious,” “evident,” “clearly” and “objectively” established
in the specific circumstances of the case.1226
623. The Eiser decision fails even to assess the specific facts supporting its
conclusions. Instead, it makes broad and general assertions, such as: “it is obvious and it is to
be expected that the more ‘connections’ there are between [arbitrators, lawyers and experts],
across cases and, particularly, in different roles, the more chances there are that these may
give rise to conflicts.” 1227 But it is only conflicts that are manifest—not mere abstract
“chances” of conflicts—that may form the basis for disqualification.
624. Eiser also vaguely refers to the “several past and present professional
connections and interaction in various capacities between Dr. Alexandrov, as counsel and as
member of the law firm Sidley Austin, on the one hand, and Mr. Lapuerta and the Brattle
Group, on the other” and concludes that they create a manifest appearance of bias.1228 No
specific analysis of the relevance and materiality of the various types of connections between
(i) Dr. Alexandrov and Mr. Lapuerta; (ii) Dr. Alexandrov and other experts at Brattle; (iii)
Sidley and Mr. Lapuerta; and (iv) Sidley and other experts at Brattle is provided. One should
not be left to guess.

1223

Id. ¶ 213; see also Davis I ¶¶ 1, 8, 9.

1224

PCA Opinion ¶ 153; cf. Memorial ¶ 135.

1225

See ICSID Convention, Art. 57; CA-400, OPIC ¶ 45; First Challenge Decision ¶ 76; see also CA-386,
Suez, Sociedad General de Aguas de Barcelona, S.A., and Vivendi Universal, S.A. v. Argentina, ICSID
Case No. ARB/03/19, Decision on the Proposal for the Disqualification of a Member of the Arbitral
Tribunal of 22 October 2007, ¶ 34.

1226

See, e.g., CA-400, OPIC ¶ 45; CA-396, Universal Compression International Holdings, S.L.U. v.
Bolivarian Republic of Venezuela, ICSID Case No. ARB/10/9, Decision on the Proposal to Disqualify
Prof. Brigitte Stern and Prof. Guido Santiago Tawil of 20 May 2011, ¶ 71.

1227

RAA-78, Eiser ¶ 217 (emphasis added).

1228

Id. ¶¶ 208, 217–219 (quotation at ¶ 208).
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625. Eiser’s general assertions and vague references to the facts do not constitute a
proper basis for a finding of manifest bias. As a matter of both law and practice, bias cannot
be manifest or obvious if the decision-maker itself cannot explain its finding.
626. In sum, were the Committee to determine that it could venture into the merits
of the decisions on disqualification, the scope of the Committee’s review must be limited to
whether the decisions were “so plainly unreasonable that no reasonable decision-maker could
have come to such [decisions].”1229 Here, whatever result a properly reasoned analysis of the
facts in Eiser would yield, it is clear that the PCA Opinion and Challenge Decisions were not
“plainly unreasonable.” To the contrary, they were plainly reasonable, cogent decisions with
detailed reasoning, on the conclusions of which all three of the PCA Secretary-General, the
Unchallenged Members, and the ICSID Chairman agreed.
C.

Even if the Committee Were to Consider Pakistan’s Arguments
De Novo, There Would Still Be No Basis for Annulment.

627. As explained above, de novo review could only possibly be warranted when
“no proposal for disqualification had been made before the proceedings were declared
closed.”1230 Specifically, Pakistan would have to satisfy the three-prong test first articulated
in EDF, and adopted in Eiser:
a) [W]as the right to raise this matter waived because the party
concerned had not raised it sufficiently promptly?
b) [I]f not, has the party seeking annulment established that a
third party would find an evident or obvious appearance of
lack of impartiality or independence on the part of an
arbitrator on a reasonable evaluation of the facts of the case
(the Blue Bank standard)? and
c) [I]f so, could the manifestly apparent lack of impartiality or
independence on the part of that arbitrator have had a
material effect on the award?1231
628. In this case, of course, Pakistan made multiple proposals, which the deciding
authorities decisively rejected, so its argument would fail at the first step. But, even if
Pakistan had not already challenged Dr. Alexandrov on the exact same grounds before, there
would still be no basis for annulment, because its challenge would fail each of the other two
prongs of the test.

1229

CA-416, EDF ¶ 145; see supra ¶ 167.

1230

CA-416, EDF ¶ 136.

1231

RAA-78, Eiser ¶ 180 (citing CA-416, EDF ¶ 136).
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1.

No Reasonable Evaluation of the Facts
Could Establish Manifest Bias.

629. On the undisputed facts in this case, no reasonable evaluation of the facts could
support a conclusion by a third party that Dr. Alexandrov was manifestly biased.
630. First, the very premise of Pakistan’s objection is fatally misconceived. As the
PCA Secretary-General, the Unchallenged Members, and the ICSID Chairman all
emphasized, the choice of a valuation method in a particular case cannot give rise to a
disqualifying issue conflict: it is a fact-specific determination, not an abstract legal issue that
could be prejudged.1232
631. Second, Dr. Alexandrov’s involvement in Bear Creek could not give rise to an
issue conflict. Pakistan continues to misrepresent the circumstances of that case: in fact,
Dr. Alexandrov’s and his client’s position in Bear Creek was the opposite of that advanced by
TCCA in this case. Peru’s primary position in Bear Creek was that, if the tribunal made a
finding of liability, it should not rely on a DCF analysis and instead award, at most, amounts
invested.1233 In other words, Peru’s position was similar to the position Pakistan took here.
As Dr. Alexandrov himself explained, Peru only discussed the modern DCF approach as a
“counterpoint . . . to show that a DCF analysis—modern or otherwise—was inappropriate in
the specific context of that case.”1234 Any adoption of modern DCF by the Tribunal in this
arbitration would not in fact benefit Peru in Bear Creek. And crucially, by the time the
Tribunal in this case was deliberating on the valuation method, it was impossible for any
decision it reached to have any effect on the outcome in Bear Creek, because the award in that
case had already been issued on 30 November 2017—six months before the hearing on
quantum in this case even took place.1235 Moreover, Peru prevailed on its primary position,
and the Bear Creek tribunal rejected the application of the DCF method in that case—
confirming that, if anything, Bear Creek underscores that the acceptance of a valuation
technique turns on the particular facts of each case.1236
1232

See PCA Opinion ¶ 143 (“the acceptance of a method of valuation of damages by a tribunal in a particular
case is a consequence of the specific facts of the case and the suitability of the method of valuation to the
circumstances of the case.”); First Challenge Decision ¶ 78 (“the applicability of a valuation method turns
on the particular facts of each case.”); Second Challenge Decision ¶ 127 (“acceptance on a valuation
method in particular case turns on the specific facts and circumstances of the case.”).

1233

See Ex. CE-1199, Bear Creek Mining Corporation v. Republic of Peru, ICSID Case No. ARB/14/21,
Respondent’s Counter-Memorial on the Merits and Memorial on Jurisdiction, dated 6 October 2015,
¶¶ 321–331; see also Letter from Dr. Alexandrov to the Tribunal, dated 6 2017, at 2; Letter from
Dr. Alexandrov to ICSID, dated 6 December 2017, at 3; Claimant’s Opposition to Pakistan’s
Disqualification Request, dated 17 July 2017, ¶¶ 41–47.

1234

Letter from Dr. Alexandrov to the Tribunal, dated 6 June 2017, at 2 (emphasis added).

1235

See supra ¶ 612.

1236

Contra Memorial ¶ 128 (misrepresenting Dr. Alexandrov’s position, and asserting that he contended that,
in general, that “forward-looking valuation methodologies are not applicable in the case of a company
without a history of profitability”).
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632. Third, Pakistan strains to frame its objection as concerning the supposed
relationship between Dr. Alexandrov and The Brattle Group, and purposely disregards the
fact that the testifying expert in this case was Prof. Graham Davis—not a Brattle principal, as
was the case in Eiser.1237 Prof. Davis is a leading expert on mining valuation, an awardwinning academic whose research has been cited over four hundred times, and an experienced
consultant for major mining companies in diverse jurisdictions1238—and at the time of his
appearance before the Tribunal, was a full-time Professor at the Colorado School of Mines,
one of the most prestigious mining and engineering schools in the world.1239 Brattle played a
fundamentally different role in this arbitration; as Prof. Davis’s report explained, “staff of The
Brattle Group working under [his] supervision” merely assisted him in conducting his
analysis.1240 The crucial fact here, which Pakistan again ignores, is that the Bear Creek case
was the first and only time Dr. Alexandrov had worked with Prof. Davis.1241
633. Fourth, Dr. Alexandrov fully complied with all his disclosure obligations.
This the PCA Secretary-General clearly held: “I note that Dr. Alexandrov has clarified that
he has no professional relationship with Prof. Davis other than that already disclosed. . . .
Further, I do not believe that Dr. Alexandrov’s non-disclosure of prior work with Brattle
satisfies the high bar for a challenge to an arbitrator . . . , as it is not evident to me that such a
working relationship would lead to a lack of the required qualities of an arbitrator.”1242
634. In any event, it is widely accepted in arbitral practice that “[n]on-disclosure in
itself cannot be a ground for disqualification,”1243 unless the failure to disclose was not the
1237

Compare Memorial ¶ 92 (incorrectly identifying “Prof. Graham Davis of The Brattle Group”); id. ¶ 93
(same) with RAA-78, Eiser ¶ 55 (“Dr. Alexandrov and/or his client appointed Mr. Lapuerta and the Brattle
Group as . . . experts[.]”).

1238

See generally Davis I ¶¶ 1–3.

1239

See Ex. CE-1159, C. Stockwell, “The top 10 schools in the U.S. for an engineering degree,” USA Today
College, dated 18 November 2016, at 2 (ranking the Colorado School of Mines as the top mining
engineering school in America in 2016); Ex. CE-1160, “QS World University Rankings by Subject 2016 –
Engineering – Mineral & Mining, Top Universities,” available at
https://www.topuniversities.com/university-rankings-articles/university-subject-rankings/new-rankingworlds-top-mining-engineering-schools, dated March 2017, at 1 (same).

1240

Davis I ¶ 8.

1241

Letter from Dr. Alexandrov to the Tribunal, dated 6 June 2017, at 2.

1242

PCA Opinion ¶ 100.

1243

CA-405, EDF Int’l S.A. and others v. Argentine Republic, ICSID Case No. ARB/03/23, Challenge
Decision Regarding Professor Gabrielle Kaufmann-Kohler of 25 June 2008, ¶ 123; see also CA-391, IBA
Guidelines on Conflicts of Interest in International Arbitration, 2014, at 18, ¶ 5 (“Nondisclosure cannot by
itself make an arbitrator partial or lacking independence: only the facts or circumstances that he or she
failed to disclose can do so”); CA-402, Tidewater Inc. and others v. Bolivarian Republic of Venezeula,
ICSID Case No. ARB/10/5, Decision on Claimants’ Proposal to Disqualify Professor Brigitte Stern,
Arbitrator of 23 December 2010 (“Tidewater Challenge Decision”), ¶ 43; CA-423, Electrabel S.A. v.
Republic of Hungary, ICSID Case No. ARB/07/19, Decision on the Claimant’s Proposal to Disqualify a
Member of the Tribunal of 25 February 2008, ¶ 43; CA-424, ConocoPhillips Company et al. v. Bolivarian
Republic of Venezuela, ICSID Case No. ARB/07/30, Decision on the Second Proposal to Disqualify L.
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result of “an honest exercise of judgment.”1244 Nor, contrary to the approach adopted by
Pakistan, is dishonesty or bad faith lightly presumed; it is equally settled that “the individuals
or institution adjudicating the challenge [to an arbitrator] have to assume that any statement
made by the challenged arbitrator is made in good faith and is accurate unless and until
compelling evidence is submitted by the challenging party to undermine that assumption.”1245
There is no such evidence in this case, and none of the materials Pakistan unsuccessfully
sought to submit on annulment would change that fact.
635. Finally, Eiser changes nothing. As noted above, that decision was not only
“materially different” in both the underlying facts and the procedural context,1246 it
misapprehends the law and practice governing disqualification in ICSID cases by failing to
justify properly its finding of manifest bias.1247
636. In sum, were Pakistan’s challenge to Dr. Alexandrov to be assessed for a
fourth time—which it should not—it should once again be rejected
2.

The Alleged Manifest Bias Could Not Have Had a Material Effect
on the Award.

637. Finally, even if the Committee were to accept Pakistan’s manifest bias
allegations—which it should not—annulment of any part of the Award would still be
unjustified. Ad hoc committees have consistently held that an award cannot be annulled on
the basis of improper constitution if the alleged bias could have had no material effect on the
award.1248 The record of the original proceeding confirms, contrary to Pakistan’s claim,1249
Yves Fortier, Q.C., Arbitrator of 15 December 2015, ¶ 12(d); CAA-45, Canepa Green Energy
Opportunities I, S.á r.l. and Canepa Green Energy Opportunities II, S.á r.l. v. Kingdom of Spain, ICSID
Case No. ARB/19/4, Decision on the Proposal to Disqualify Mr. Peter Rees QC of 19 November 2019, ¶ 53
(“A failure to disclose a fact that should have been disclosed is not, of itself, a sufficient reason to find a
manifest lack of independence or impartiality.”).
1244

CA-402, Tidewater Challenge Decision ¶ 55; see also, e.g., CA-396, Universal Compression International
Holdings, S.L.U. v. Bolivarian Republic of Venezuela, ICSID Case No. ARB/10/9, Decision on the
Proposal to Disqualify Prof. Brigitte Stern and Prof. Guido Santiago Tawil, Arbitrators, of 20 May 2011,
¶¶ 94, 104 (“honest exercise of discretion”).

1245

CA-425, Fábrica de Vidrios Los Andes, C.A. v. Bolivarian Republic of Venezuela, ICSID Case
No. ARB/12/21, Decision on the Proposal to Disqualify L. Yves Fortier, Q.C., Arbitrator, of 5 May 2017,
¶ 73 (emphases added).

1246

RAA-78, Eiser ¶ 214.

1247

See supra ¶ 621.

1248

See RA-111, Tulip ¶ 45 (“Decisions on applications for annulment confirm that, even if a ground listed in
Article 52(1) exists, annulment will ensue only if the flaw has had a serious adverse impact on one of the
parties.”); id. ¶ 47 (“[A]n ad hoc Committee must decide whether the fault is grave enough to warrant
annulment, especially whether it has made a material impact on one of the parties.”); see also CA-416,
EDF ¶73 (Discretion whether or not to annul “must take account of all relevant circumstances, including
the gravity of the circumstances which constitute the ground for annulment and whether or not they had –
or could have had – a material effect upon the outcome of the case, as well as the importance of the finality
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that Pakistan’s bias allegations are immaterial as a matter of law, and thus no valid ground for
annulment. There is simply no scenario under which the purported bias could have had any
material effect on any of the rulings in the Award and incorporated Decisions, in any phase of
the arbitration.
638. First, on Pakistan’s own case, its allegations are irrelevant to the Tribunal’s
rulings on jurisdiction, admissibility, and liability. Dr. Alexandrov did not know that Brattle
would be consulting experts and that Prof. Davis would put forward a modern DCF valuation
until nearly six years into the case. The involvement of Prof. Davis and Brattle could not
possibly have had any effect on any prior phase of the arbitration, including the resulting
Decisions.
639. TCCA filed its Memorial on Quantum with the expert report of Prof. Davis on
22 March 2017. Contrary to Pakistan’s speculation,1250 Dr. Alexandrov expressly affirmed
that he had “no knowledge of Prof. Davis’s involvement” prior to this submission.1251 By this
time, the Tribunal had already issued a draft Decision on Jurisdiction and Liability on 3
February 2016, and a Decision on Respondent’s Application to Dismiss (with Reasons to
Follow) on 20 March 2017. While in draft form, the Decision on Jurisdiction and Liability of
more than 350 pages made clear the key issues had already been decided, subject only to
Pakistan’s Application to Dismiss.1252 The Tribunal issued the final Decision on
Respondent’s Application to Dismiss with reasons and the final Decision on Jurisdiction and
Liability on 10 November 2017. There were no material changes to the Tribunal’s decisions
or reasons between the draft and the final decision.

of the award and the overall question of fairness to both Parties.”); RAA-79, OIEG ¶ 248 (“‘[S]eriousness’
[requirement set forth in Article 52(1)(d)] should be interpreted as requiring a showing that the violation
did in fact materially change the outcome of the award. Annulling an award based on a lesser showing
would amount to excessive formalism, speculation and second-guessing of decisions taken in the original
arbitration in a manner that is improper for an annulment proceeding.”); see also id. ¶ 153 (rejecting
Venezuela’s arguments under Article 52(1)(a)); id. ¶ 279 (rejecting Venezuela’s arguments under Article
52(1)(d) for the same reason); RAA-076, Vivendi II ¶ 235 (declining to annul because the impugned
connection, of which the arbitrator was unaware until after the award was rendered, “had no material effect
on the final decision of the Tribunal, which was in any event unanimous”).
1249

Memorial ¶¶ 149–154.

1250

See id. ¶ 106.

1251

See Letter from Dr. Alexandrov to ICSID, dated 18 July 2017, at 2–3 (“[T]here was nothing that could even
possibly have been disclosed until Claimant filed its Memorial on Damages on March 22, 2017, with the
attached expert report by Prof. Davis. Until then, I had no knowledge of Prof. Davis’s involvement.”).

1252

See RAA-79, OIEG ¶ 154 (rejecting Venezuela’s arguments on the further alternative ground that even if
Venezuela had established partiality, the alleged conflict did not arise until the after the drafting of the
award was completed and thereby could not have had an impact on the outcome of the unanimous award);
see also CA-416, EDF ¶ 170 (rejecting Argentina’s arguments as to Prof. Remón where the alleged conflict
did not arise until after the drafting of the award had been completed and therefore could not have
influenced the award).
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640. Second, the final Award and its quantum decision were unanimous and
rendered in full knowledge of Pakistan’s allegations about Dr. Alexandrov, as the Eiser
committee emphasized.1253
641. In other words, the Unchallenged Members knew of Dr. Alexandrov’s past role
as Peru’s counsel in Bear Creek; they knew that the Bear Creek tribunal had already rendered
its award, upholding Dr. Alexandrov’s and Peru’s primary position and rejecting the
application of the DCF method on the facts of that case; they knew that Dr. Alexandrov’s
limited interactions with Prof. Davis in Bear Creek were the first and only time
Dr. Alexandrov had worked with him; and they knew that, in a number of cases in the past,
either Dr. Alexandrov or some of his then colleagues at Sidley had worked with experts of
Brattle. None of these facts could have even conceivably affected the Award and its quantum
decision.
642. In short, the sequence of events in this case confirms that the alleged
annullable defect could not have had any impact on the Tribunal’s rulings, and thus cannot
possibly justify overturning any part of the Award or incorporated Decisions.

1253

Compare RAA-78, Eiser ¶ 212 (“[A]n important difference between Tethyan Copper and the case at hand
is that in Tethyan Copper[,] the unchallenged arbitrators . . . issued a decision on the disqualification
proposal regarding Dr. Alexandrov after receiving the PCA Secretary-General’s Opinion. . . . It was clear,
therefore, that the other two arbitrators did not believe that his involvement would affect their
deliberations.”) (emphasis added) with id. ¶¶ 249–253 (“The Committee, thus, finds critical the fact that the
other arbitrators had no knowledge of the relationship between Dr. Alexandrov and Mr. Lapuerta.”)
(quotation at ¶ 249) (emphasis added).
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VIII
RELIEF REQUESTED
643.
Committee:

For the reasons set forth above, TCCA respectfully requests that the
(a)

Reject Pakistan’s request for annulment in its entirety;

(b)

Order Pakistan to pay, on a full indemnity basis and with interest, all
legal and other costs incurred since the beginning of these proceedings
through the end of this phase; and

(c)

Order such other and further relief as may be just and appropriate in the
circumstances.
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