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I.

INTRODUCTION
A.

1.

Summary of Issues

I have been asked by Vinson & Elkins, counsel to Autoridad del Canal de Panamá

(“Respondent”), to provide my expert opinion regarding five questions arising in connection
with the arbitration in ICC Case No. 20910/ASM/JPA (C-20911/ASM), which the Parties refer
to as the “Panama 1 Arbitration”:
a.

What are the relevant standards for arbitrator disclosure in international

arbitrations?
b.

What are the relevant standards for arbitrator removal in international arbitrations

in connection with an arbitrator’s alleged non-disclosure of conflicts?
c.

Were the arbitrators in the Panama 1 Arbitration required to disclose certain

relationships or contacts?
d.

Were the arbitrators in the Panama 1 Arbitration subject to removal for non-

disclosure of certain relationships or contacts?
e.

How are the foregoing issues relevant in the context of proceedings to vacate the

final arbitral award (“Final Award”) or the partial award (“Partial Award”) in the Panama
1 Arbitration?
2.

In answering these questions, I have been asked to consider and where appropriate

respond to the expert opinions submitted by Professors Jack Coe and Chiara Giorgetti on behalf
of Grupo Unidos Por El Canal S.A. et al (“Movants”).1 I have also been asked to consider

1

References hereinafter are made to the expert reports submitted by Professors Coe and
Giorgetti in the vacatur proceedings regarding the Partial and Final Awards, see Expert Opinion
of Professor Jack J. Coe, Jr., dated July 23, 2021 (“Prof. Coe Report”) (DKT No. 55-2) and
Expert Report of Professor Chiara Giorgetti, dated July 23, 2021 (“Prof. Giorgetti Report”)
(DKT No. 55-1). Professors Coe and Giorgetti also submitted almost identical expert reports in
the vacatur proceedings regarding the Final Award (Case No. 21-CV-21509 (the “Final Award
Case”), see Expert Opinion of Professor Jack J. Coe, Jr., dated April 19, 2021 (Final Award Case
1
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Movants’ arguments that the Final and Partial Awards should be vacated due to the arbitrators’
lack of disclosure.
3.

In providing my opinion, I have reviewed the documents listed in Annex A to this

opinion.
4.

My understanding of the relevant facts in this case is based on my review of the

documents provided to me.2
B.
5.

Summary of Conclusions

In summary, I conclude that:
a.

The applicable disclosure standards for international arbitrators in this case are

those of the International Chamber of Commerce Arbitration Rules (“ICC Rules”) and,
subsidiarily, the Federal Arbitration Act (“FAA”). In practice, the arbitrators and parties
were also guided by the International Bar Association (“IBA”) Guidelines on Conflicts of
Interest in International Arbitration (the “IBA Guidelines”). The ICC Rules provide that
an arbitrator should disclose “any facts or circumstances which might be of such a nature
as to call into question the arbitrator’s independence in the eyes of the parties, as well as
any circumstances that could give rise to reasonable doubts as to the arbitrator’s
impartiality.” The IBA Guidelines similarly provide that an arbitrator should disclose
“facts or circumstances … that may, in the eyes of the parties, give rise to doubts as to the
arbitrator’s impartiality or independence.” Importantly, there are limits on the scope of
an arbitrator’s obligations of disclosure of potential conflicts of interest under the ICC
Rules, the IBA Guidelines and, subsidiarily, the FAA; many circumstances, including

DKT No. 1-9) and Expert Report of Professor Chiara Giorgetti, dated April 16, 2021. Professors
Coe and Giorgetti submitted almost identical expert reports earlier in this case, see Expert
Opinion of Professor Jack J. Coe, Jr., dated March 5, 2021 (DKT No. 38-7) and Expert Report of
Professor Chiara Giorgetti, dated March 5, 2021 (DKT No. 38-6). These will not separately be
referred to.
2
My firm has been compensated for the study and preparation of this expert report by fees not to
exceed $215,000; as of the date of this report, the accrued fees are within $15,000 of that cap.
2
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many relationships and contacts among arbitrators or among arbitrators and counsel, are
not required to be disclosed.
b.

The applicable standards for removal of an international arbitrator in this case are

those of the ICC Rules, as informed by the IBA Guidelines and, subsidiarily, the FAA.
Under these sources, arbitrators in an international arbitration are subject to removal if
there are justifiable doubts as to the arbitrator’s impartiality or independence, assessed
from an objective perspective rather than the subjective perspective of the parties. The
ICC Court, in its decision on removal in the present case, confirmed that it applies an
“objective test … in the context of Article 14 of the ICC Rules” by assessing whether any
undisclosed facts “cast reasonable doubts as to [the arbitrator’s] continued independence
or impartiality.” The IBA Guidelines adopt the same objective standard and provide that
arbitrators should not continue to serve “if facts or circumstances exist … which, from
the point of view of a reasonable third person … give rise to justifiable doubts as to the
arbitrator’s impartiality and independence.” Importantly, the standards for removal are
materially more demanding than those for disclosure (i.e., arbitrators are subject to
removal for a much smaller set of potential conflicts than those which are required to be
disclosed). Conversely, an arbitrator’s non-disclosure or late disclosure of a matter which
should have been disclosed is not automatically or ordinarily grounds for removal of the
arbitrator.
c.

None of the arbitrators in the Panama 1 Arbitration had any obligation to disclose

the contacts with other arbitrators and/or counsel that Movants allege should have been
disclosed. None of those contacts gave rise to the requisite doubts as to the arbitrators’
independence and impartiality which are required to warrant disclosure. Indeed, in my
experience, most international arbitrators would not have disclosed any of these contacts,
and sophisticated parties and counsel would not have expected such disclosures to be
made.
d.

None of the arbitrators in the Panama 1 Arbitration was subject to removal for

non-disclosure of the contacts relied upon by Movants. That follows, a fortiori, from the
fact that none of those contacts was even required to be disclosed. Even if one assumed
3

Case 1:20-cv-24867-RNS Document 57-92 Entered on FLSD Docket 08/06/2021 Page 7 of 88

(contrary to fact) that one or more of such contacts should have been disclosed, none of
those non-disclosures gives rise to justifiable doubts as to the arbitrators’ independence
and impartiality. Moreover, non-disclosure or late disclosure by itself is not grounds for
removal because, as noted above, the standard for removal is stricter than the standard for
disclosure. Accordingly, there was in my view no credible basis for removal of any of
the arbitrators in the Panama 1 Arbitration based on these contacts or their non-disclosure
or late disclosure. That conclusion is confirmed by the decision of the ICC Court
rejecting Movants’ challenges to the arbitrators (which relied on essentially the same
grounds relied upon in these vacatur proceedings).
e.

There is in my view no conceivable basis for vacatur of either the Partial or Final

Award on the grounds asserted by Movants. Generally, the grounds for vacatur should be
interpreted narrowly, and the FAA presumes that arbitration awards will be confirmed.
Under Section 10(2)(a) of the FAA, vacatur is warranted only “where there was evident
partiality or corruption” on the part of the arbitrator(s). In this case, there is no plausible
basis for vacatur of the Final Award under Section 10 of the FAA. As noted above, the
facts Movants rely upon did not need to be disclosed by any of the arbitrators in the
Panama 1 Arbitration, and, in any event, did not warrant removal of any of those
arbitrators; indeed, Movants’ application to remove those arbitrators was rejected by the
ICC Court. The vacatur standard is materially more demanding than the standard for
removal of an arbitrator. It therefore follows, again a fortiori, that the facts relied upon
by Movants cannot be grounds for vacatur. Moreover, in my view, Movants’ theories as
to why the arbitrators are potentially biased are very seriously flawed and do not provide
credible bases for either challenging the independence or impartiality of the arbitrators or
seeking vacatur of the Final Award.
6.

I reserve the right to amend, vary or supplement the views expressed in this opinion upon

receipt of additional documents or information.
C.
7.

Professional Qualifications and Experience

I serve as the Chair of the 70-person International Arbitration Practice Group for Wilmer

Cutler Pickering Hale and Dorr LLP. I am admitted to practice in the District of Columbia and
4
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am a Registered Foreign Lawyer in England and Wales. Prior to commencing private practice, I
clerked for the Hon. Henry J. Friendly (Circuit Judge, U.S. Court of Appeals for the Second
Circuit) and the Hon. William H. Rehnquist (Associate Justice, U.S. Supreme Court). Although
I am a U.S.-trained lawyer, I am based in the firm’s London, United Kingdom office.
8.

I have participated as counsel in more than 675 international arbitrations. For the past 20

years, I have been ranked as one of the world’s leading international arbitration practitioners and
the leading arbitration practitioner in London. Among other things, the 2007 to 2021 editions of
the various Chambers rankings have included me as a Star Individual for International
Arbitration – one of two globally in Chambers Global, one of two in Europe in Chambers
Europe, and the only Star Individual in London in Chambers UK. As counsel in international
commercial and other arbitrations, I participate very frequently in the appointment of arbitrators,
decisions regarding disclosures by arbitrators and proceedings challenging arbitrators in arbitral
proceedings and otherwise.
9.

I have served as arbitrator (chair, sole arbitrator, and co-arbitrator) in more than 250

international commercial and investment arbitrations. As such, I have frequently made decisions
about matters of disclosure, as well as participated in arbitrator challenge proceedings.
10.

I am the current President of the Singapore International Arbitration Centre (“SIAC”)

Court of Arbitration, a position I have held since 2015. My responsibilities on the Court of
Arbitration include appointment of arbitrators, participation in challenge decisions, decisions
regarding arbitrator disclosures and revisions of the SIAC Rules of Arbitration (including
provisions regarding arbitrator disclosures and challenges). Prior to 2015, I served as a member
of the SIAC Court of Arbitration.
11.

I teach or have taught international arbitration and international litigation at a number of

educational institutions, including Harvard Law School, Stanford Law School, University of
Pennsylvania Law School, University of Virginia Law School, New York University Law
School, Georgetown University Law Center, National University of Singapore, St. Gallen
University (Switzerland), Tsinghua Law School, Peking University School of Transnational
Law, and elsewhere. I am currently a Professor of Law on the faculties of St. Gallen University
and Tsinghua Law School.
5
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12.

I have published a number of works on international arbitration and litigation. Among

other things, I am the author of International Commercial Arbitration (3d ed. 2021), a threevolume treatise on international arbitration, providing a comprehensive commentary on all
aspects of the international commercial arbitration process. It references more than 20,000
awards, judicial decisions, and other authorities. The treatise has been widely cited by national
courts and arbitral tribunals in numerous leading jurisdictions, including the U.S. Supreme
Court,3 the United Kingdom Supreme Court,4 and numerous other courts.5 The first edition of
the treatise was awarded the American Society of International Law’s Certificate of Merit for
2010, and was selected as OGEMID Book of the Year in 2009.
13.

I am also the author (together with Peter Rutledge) of International Civil Litigation in

United States Courts (6th ed. 2018), which has been described as the best general casebook and
commentary on the subject and an essential volume for firms involved in international practice.
Various editions of this publication have been cited by the U.S. Supreme Court and other U.S.
courts.6

3

See, e.g., GE Energy Power Conversion France SAS, Corp. v. Outokumpu Stainless USA, LLC,
140 S.Ct. 137 (2020); BG Group plc v. Republic of Argentina, 572 U.S. 25 (2014).
4
See, e.g., Halliburton Co. v. Chubb Bermuda Insurance Ltd. [2020] UKSC 48 (U.K. S.Ct.)
(Exhibit 16); Enka Insaat Ve Sanayi AS v. OOO Insurance Co. Chubb [2020] UKSC 38 (U.K.
S.Ct.) (Exhibit 11); Jivraj v. Hashwani [2011] UKSC 40 (U.K. S.Ct.) (Exhibit 24); Dallah Real
Estate & Tourism Holding Co. v. Ministry of Religious Affairs, Gov't of Pakistan [2010] UKSC
46 (U.K. S.Ct.) (Exhibit 8).
5
See, e.g., Uber v. Heller, SCC 16 [2020] (Canadian S.Ct.) (Exhibit 39); Yugraneft Corp. v. Rexx
Mgt Corp., [2010] 1 R.C.S. 649, 661 (Canadian S.Ct.) (Exhibit 40); Judgment of 18 February
2020, Case No. 200.197.079/01 (Hague Gerechtshof) (Exhibit 25); Judgment of 25 September
2014, DFT 5A_165/2014 (Swiss Fed. Trib.) (Exhibit 26); Bharat Aluminium v. Kaiser
Aluminium, C.A. No. 7019/2005, ¶¶138-39, 142, 148-49 (Indian S.Ct. 2012) (Exhibit 3); China
Machine New Energy Corp v. Jaguar Energy Guatemala LLC & AEI Guatemala Jaguar Ltd,
[2020] SGCA 12 (Singapore Ct. App.) (Exhibit 7); Rakna Arakshaka Lanka Ltd v. Avant Garde
Maritime Servs. Ltd, [2019] 2 SLR 131 (Singapore Ct. App.) (Exhibit 36); PT Perusahaan Gas
Negara (Persero) TBK v. CRW Joint Operation, [2015] SGCA 30 (Singapore Ct. App.) (Exhibit
35); Larsen Oil & Gas Pte Ltd v. Petroprod Ltd, [2011] SGCA 21, ¶19 (Singapore Ct. App.)
(Exhibit 29); Hancock Prospecting Pty Ltd v. Rinehart, [2017] FCAFC 170 (Australian Fed. Ct.)
(Exhibit 17).
6
See, e.g., Saudi Arabia v. Nelson, 507 U.S. 349, 359 (1993); Hartford Fire Ins. Co. v.
California, 509 U.S. 764, 796 n.22 (1993).
6
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14.

In addition, I am also the author of International Arbitration: Law and Practice (3d ed.

2021); International Arbitration and Forum Selection Agreements: Drafting and Enforcing (6th
ed. 2021); International Arbitration: Cases and Materials (3d ed. 2021), and International
Commercial Arbitration: Commentary and Materials (2d ed. 2001). Various of these
publications have received a number of professional or academic distinctions.
15.

I have served as an expert in a number of judicial proceedings and arbitrations, but I have

not testified in court or been deposed during the past four years.
16.

For additional information concerning my background, please refer to my detailed

curriculum vitae in Annex B to this Expert Opinion.
II.

FACTUAL BACKGROUND

17.

The Partial and Final Awards were issued in an international arbitration between Movants

and Respondent (together “the Parties”) that was administered by the ICC ((Case No.
20910/ASM/JPA (C-20911/ASM)), which, as noted above, the Parties refer to as the “Panama 1
Arbitration.” The Panama 1 Arbitration concerned a dispute arising out of a ten year multibillion dollar construction project to expand the Panama Canal. The project has to date given
rise to a total of seven arbitrations filed by the Movants against Respondent over the course of
seven years. While the dispute I am considering here has been called the “Panama 1 Arbitration”
by Movants there are in fact awards by other tribunals in two earlier international arbitrations. I
do not know the details of those awards but understand that the Movants lost on both occasions. 7
18.

The Panama 1 Arbitration was heard by an experienced Tribunal, composed of highly-

respected international arbitrators, that issued the Partial Award on liability and the Final Award,
primarily regarding costs of the arbitration and other quantum issues. After failing to prevail on
liability, Movants challenged the Tribunal under the ICC Rules (administered by the ICC Court)
on essentially the same bias and non-disclosure grounds as they now seek to vacate the Partial

7

Declaration of Nicholas Henchie, dated August 3, 2021, filed concurrently herewith (“Henchie
Declaration”) at paras. 26 and 42.
7
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and Final Awards. I describe below both the facts regarding the underlying arbitration and the
alleged grounds for vacatur.
A.

The Underlying Arbitration
1.

19.

International Dispute

I understand that the Panama 1 Arbitration was a quintessential international arbitration:

it involved (i) parties of different nationalities; (ii) a dispute in a foreign jurisdiction; (iii) an
arbitral seat in a neutral jurisdiction; and (iv) foreign governing substantive law. In particular,
the nationalities of the Parties to the Panama 1 Arbitration were Panamanian (in the case of the
Respondent) and Panamanian, Spanish, Italian and Belgian (in the case of Movants). The Parties
agreed that the dispute would be finally settled under the ICC Rules and governed by
Panamanian substantive law. The parties selected Miami, Florida as the seat of the arbitration
and the Federal Arbitration Act (“FAA”) as the governing procedural law.
20.

Given the character of the Panama 1 Arbitration, my opinion focuses on international

standards, practices and expectations, and on U.S. standards applicable under the New York
Convention and FAA to international arbitration.
2.
21.

Arbitral Tribunal

The pool of potential arbitrators that sophisticated commercial parties and international

arbitration counsel, such as those that represented both Parties in the Panama 1 Arbitration,
would consider for appointment in such a complex, high value dispute is relatively limited. Both
commercial parties and international arbitration counsel desire, and ordinarily insist upon,
arbitrators who have substantial experience sitting on international commercial arbitration
tribunals (in particular, under the applicable institutional arbitration rules) and substantial
expertise in the subject matter of the parties’ underlying dispute (in particular, here, in major
infrastructure construction projects). Worldwide, there are only several dozen arbitrators who
would be attractive candidates with the necessary experience for selection as an arbitrator in a
proceeding such as the Panama 1 Arbitration.

8
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22.

Because of this limited pool, it is in my experience very common, and equally inevitable,

that there are extensive professional contacts both among experienced arbitrators and between
such international arbitrators and international arbitration counsel. U.S. courts have recognized
in similar contexts that overlapping roles of arbitrators in international arbitrations “is not only
not a circumstance inherently indicative of bias; it is also not unusual.” 8 That observation is, in
my view, precisely correct and well understood by both commercial parties and experienced
international arbitration counsel in international arbitrations. Likewise, in Transmarine Seaways
Corp. of Monrovia v. Marc Rich & Co. A.G., the court held that commercial relationships
between arbitrators necessarily “interweave and overlap” in “relatively small, and closely knit”
industries and that it is normal for the leaders of the industry to “come in constant contact with
one another.”9
23.

Unsurprisingly, the tribunal that heard the Panama 1 Arbitration was composed of highly

experienced, well-respected international arbitrators, with extensive track-records in the
resolution of international construction disputes, including under the ICC Rules:
a.

Pierre-Yves Gunter (President) is a partner and the co-head of the arbitration

practice at Bär & Karrer (based in Switzerland). He entered the international arbitration

8

Scandinavian Reinsurance Co. v. St. Paul Fire & Marine Ins. Co., 668 F.3d 60, 74 n.20 (2d
Cir. 2012) (further noting that “[i]n specialized fields such as reinsurance, where there are a
limited number of experienced arbitrators, it is common for the same arbitrators to end up
serving together frequently); Dow Corning Corp. v. Safety Nat’l Cas. Corp., 335 F.3d 742, 750
(8th Cir. 2003) (“[T]he relatively small number of qualified arbitrators may make it common, if
not inevitable, that parties will nominate the same arbitrators repeatedly.”); Sphere Drake Ins.
Ltd. v. All American Life Ins. Co., 307 F.3d 617, 620 (7th Cir. 2002) (discussing the presence of
“repeat players” in the arbitration bar); Transit Cas. Co. v. Trenwick Reinsurance Co., 659
F.Supp. 1346, 1353-1354 (S.D.N.Y. 1987) (“[T]he number of qualified arbitrators available to sit
on insurance arbitration disputes is quite small and … arbitrators often sit together on a number
of disputes.”).
9
Transmarine Seaways Corp. of Monrovia v. Marc Rich & Co. A.G., 480 F.Supp. 352, 358
(S.D.N.Y. 1979) (“The maritime community in New York is relatively small, and closely knit.
There are not that many experienced maritime arbitrators… . Commercial relationships in the
industry interweave and overlap; the leaders of the industry come in constant contact with each
other; on occasion disputes, arbitration, and litigation result. It would be disruptive of the
resolution of maritime disputes by arbitration in this City to disqualify an arbitrator simply
because a party to an arbitration proclaims, in circumstances such as these, ‘the appearance of
bias.’”).
9
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field in 1991 and has acted as arbitrator or counsel in more than 220 arbitrations. Mr
Gunter has been a Member of the Board of Directors of SIAC for several years and is CoChair of the International Arbitration Committee of the ABA. He is regularly ranked as
“Thought Leader” by Who’s Who Legal and has been especially recommended for his
expertise in construction matters.10
b.

Claus von Wobeser (co-arbitrator nominated by Movants) is a partner at Von

Wobeser y Sierra (based in Mexico). Mr. von Wobeser has acted in more than 200
arbitrations as arbitrator or counsel. He currently is the President of the Latin American
Arbitration Association and of the Mexican chapter of the ICC. He is also a former CoPresident of the International Bar Association (“IBA”). In 2017, Mr. von Wobeser won
the Lifetime Achievement Award from Chambers and Partners for his contribution to the
legal profession.11
c.

Dr. Gaitskell QC (co-arbitrator nominated by Respondent) is a member of

Keating Chambers (based in the United Kingdom). Dr. Gaitskell was called to the Bar in
1978 and has served as arbitrator in over 100 arbitrations worldwide. He is both a lawyer
and a professional engineer, and is specialized in technology, engineering and
construction disputes. He regularly lectures on international arbitration and is the former
Vice President of the IEE/ IET (Europe’s biggest professional engineering institution).
He comes recommended as one of the most sought-after and experienced construction
arbitrators by Chambers and Partners, Legal 500, and Who’s Who Legal. 12
24.

I have not appeared as arbitration counsel before, or sat on an arbitral tribunal with, any

of the three arbitrators in the Panama 1 Arbitration. I am well aware, however, of the very

10

See Mr. Gunter’s profile on the website of Bär & Karrer, available at
https://www.baerkarrer.ch/en/lawyers/pierre-yves-gunter (last accessed on August 3, 2021). See
also Mr. Gunter’s profile on Who’s Who Legal, available at https://whoswholegal.com/pierreyves-gunter (last accessed on August 3, 2021).
11
See Mr. von Wobeser’s profile on the website of Von Wobeser y Sierra, available at
https://www.vonwobeser.com/index.php/lawyer?l=134 (last accessed on August 3, 2021).
12
See Dr. Gaitskell’s profile on the website of Keating Chambers, available at
https://www.keatingchambers.com/people/dr-robert-gaitskell-qc/ (last accessed on August 3,
2021).
10
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positive reputations, for competence and integrity, of all three individuals. In my experience as
counsel, arbitrator and president of a well-established international arbitral institution, I have
never heard criticisms or accusations of impropriety with respect to any of these individuals.
3.
25.

Partial and Final Awards

The Tribunal issued its decision on the merits in its Partial Award dated 21 September

2020. The Partial Award comprises 565 pages and is the result of lengthy arbitration
proceedings over a period of five and a half years. The Partial Award contains a thorough
analysis of the Parties’ arguments based on two pleading rounds, a 20-day hearing, 78 fact
witness statements, 63 expert reports, over 3,500 exhibits, two rounds of post-hearing briefs, and
an additional two-day closing hearing. The Tribunal reviewed the Parties’ arguments and
expressly indicated that it had “considered all Parties’ arguments,” “[e]ven if not explicitly
reproduced.”13 In the Partial Award, the Tribunal made reasoned decisions on liability and the
quantification of certain damages, dismissed most of Movants’ claims, and ordered Movants to
pay Respondent a total of approximately $238 million. In my view, and without reexamining the
merits of the arbitrators’ decision, the Partial Award provides careful and detailed reasoning
supporting the Tribunal’s conclusions.
26.

The Tribunal issued its Final Award on 17 February 2021. The Final Award repeated the

Tribunal’s decision on liability and resolved certain quantum issues that had not been addressed
in the Partial Award. The Final Award also contained the Tribunal’s decision on costs and fees.
Again, in my view, and without engaging in a reexamination of the merits of the arbitrators’
decision, the Partial and Final Awards provide careful and detailed reasoning supporting the
Tribunal’s conclusions.
4.
27.

ICC Court’s Rejection of Movants’ Challenges

Movants attempted to remove all of the arbitrators while the arbitration proceedings in

the Panama 1 Arbitration were still ongoing. The Movants’ challenges to the arbitrators were
submitted to the ICC Court on 28 October 2020 – after the Partial Award was issued by the

13

See Partial Award, at para. 450 (DKT No. 55-5).
11
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Tribunal. The challenges were submitted on essentially the same grounds on which Movants
now wish to vacate the Partial and Final Awards. As will be discussed in greater detail below,
these grounds were rejected by the ICC Court on 29 December 2020. 14
B.
28.

Facts that Arbitrators Allegedly Should Have Disclosed

In their motion to vacate, Movants allege that each of the three arbitrators in the Panama

1 Arbitration did not disclose certain facts that, according to Movants, he had a duty to disclose.
29.

Pierre-Yves Gunter did not disclose:
a.

Mr. Gunter was appointed President in an unrelated arbitration in which Dr.

Gaitskell was a co-arbitrator.
b.

Mr. Gunter was appointed President in an unrelated arbitration in which Professor

Bernard Hanotiau was co-arbitrator.
c.

Mr. Gunter was a co-arbitrator in two unrelated arbitrations in which Professor

Hanotiau was President.
30.

Movants allege that Mr. Gunter’s relationship with Professor Hanotiau is significant

because Professor Hanotiau was the President in a prior arbitration (the “Cofferdam Arbitration”)
involving the same parties as the Panama 1 Arbitration. Some of the findings by the tribunal in
the Cofferdam Arbitration were cited in the Partial Award.
31.

Dr. Gaitskell did not disclose:
a.

Dr. Gaitskell was a co-arbitrator in an unrelated arbitration in which Mr. Gunter

was appointed President.
b.

Dr. Gaitskell was nominated as President in an unrelated arbitration in which Mr.

Manus McMullan QC appeared as counsel for one of the parties at the same time that Mr.
McMullan also served as lead counsel for Respondent in the Panama 1 Arbitration.

14

See below at paras. 138-151.
12
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32.

In addition to not disclosing the above, Movants allege that Dr. Gaitskell did not

investigate potential conflicts relating to the activities of other barristers in Keating Chambers
(the English barristers’ chambers to which he belongs).
33.

Mr. Claus von Wobeser did not disclose:
a.

Mr. von Wobeser was arbitrator in an unrelated arbitration in which Mr. Andrés

Jana (counsel for Respondent) was also an arbitrator.
34.

In each instance, the arbitrator disclosed the previously undisclosed facts in response to

queries made by Movants, following the Partial Award. As noted above, these various asserted
non-disclosures by the three members of the Tribunal replicate those which were raised by the
Movants in their unsuccessful challenges of the Tribunal under the ICC Rules.
III.

ARBITRATORS’ NON-DISCLOSURE DID NOT VIOLATE INTERNATIONAL
ARBITRATION DISCLOSURE STANDARDS

35.

It is the norm in international arbitration that arbitrators have the obligation to disclose

potential conflicts, both prior to and during the course of the arbitration. The purpose of such
disclosures is to provide the parties with sufficient information to determine whether to appoint
the arbitrator or, if already appointed, whether to challenge him or her. Importantly, not all
connections among arbitrators, or between arbitrators and parties or parties’ counsel, merit
disclosure. As explained in detail below, it is my opinion that the contacts that the arbitrators in
the Panama 1 Arbitration did not disclose did not require disclosure under standards applicable to
this case.
A.
36.

Disclosure Standards in International Arbitration

It is elementary, under the New York Convention and the FAA, and in international

arbitration practice, that arbitration is based on party agreement. 15 This includes agreement on
15

G. Born, INTERNATIONAL COMMERCIAL ARBITRATION, Introduction to Part I, at p. 251 (3d ed.
2021) (Exhibit 5); see also, for example, EEOC v. Waffle House, Inc., 534 U.S. 279, 294 (2002)
(“Arbitration under the [FAA] is a matter of consent, not coercion”); Polimaster Ltd. v. RAE
Sys., Inc., 623 F.3d 832, 841 (9th Cir. 2010) (“While we recognize that the New York
13
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the arbitral procedures, and matters such as the location of the arbitral seat, the use of
institutional or ad hoc arbitration and the constitution of the arbitral tribunal. 16
37.

Among other things, the parties’ procedural autonomy includes questions of disclosure of

potential conflicts of interest by arbitrators. Virtually all national arbitration legislation,
including the FAA, affords parties substantial, although not unlimited, autonomy in establishing
procedural mechanisms for arbitrator challenges and removal and substantive standards of
impartiality and independence, typically by means of agreement on institutional arbitration rules
that include such mechanisms and standards. 17 The FAA’s treatment of issues of arbitrator
disclosure is discussed below (in Section 1)).

Convention was enacted to promote the enforceability of international arbitration agreements,
that Convention, like the federal policy favoring arbitration more generally, favors enforcement
of arbitration clauses according to the intent of the contracting parties.”); Elektrim SA v. Vivendi
Universal SA [2007] EWHC 571 (QB) (English High Ct.) (Exhibit 10) (“Arbitrations … are the
result of agreements between … parties to resolve legal disputes through a private impartial
tribunal. Such arbitrations are, by definition, consensual.”); Award in ICC Case No. 7929, XXV
Y.B. Comm. Arb. 312, 316 (2000) (Exhibit 1) (“Arbitration is a consensual process and depends
upon the existence of a valid agreement to arbitrate.”).
16
J. Lew, L. Mistelis & Kröll, COMPARATIVE INTERNATIONAL COMMERCIAL ARBITRATION, at pp.
165, 170-171 (2003) (Exhibit 31) (“The arbitration agreement is the key factor to the existence of
every arbitration. … Lawyers often consider and seek to cover many other relevant issues in the
arbitration agreement. These include: for institutional arbitration, which institution; the place of
arbitration; the number of arbitrators; the method of appointment and qualification of the
arbitrators; the language of the arbitration, the procedure to be followed; the applicable rules to
determine the issues in dispute; timetable for the award; and several other less common issues.”).
17
G. Born, INTERNATIONAL COMMERCIAL ARBITRATION, Ch. 12, § 12.05 [I], at p. 1964 (3d ed.
2021) (Exhibit 5); L. Melworm, Biased? Prove It: Addressing Arbitrator Bias and the Merits of
Implementing Broad Disclosure Standards, 22 CARDOZO J. INT’L & COMPAR. L. 431, 436-437
(2014) (Exhibit 32). See, e.g., 2006 UNCITRAL Model Law, arts. 11(2), 11(5), 12(2), 13(1);
Singapore International Arbitration Act, art. 3.1 (incorporating the UNCITRAL Model Law);
Australian International Arbitration Act, art. 16 (incorporating the UNCITRAL Model Law);
German ZPO, arts. 1035(1), 1035(5), 1036(2), 1037(1); French Code of Civil Procedure, arts.
1508, 1509. See also, under the FAA, York Hannover Holding A.G. v. American Arb. Ass’n, No.
92-1643, 1993 WL 159961, at *5 (S.D.N.Y. May 11, 1993) (“The AAA Rules clearly outline the
procedure to be followed when the AAA receives information regarding arbitrator bias… York
has pursued arbitration before the AAA, and the AAA Rules were incorporated by reference into
the purchase agreement between York and McDermott. York is therefore bound by those
Rules.”).
14
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38.

In this case, the Parties chose the ICC Rules in their arbitration agreement and the

Panama 1 Arbitration was conducted pursuant to those rules. Among other things, the ICC Rules
contain provisions regarding arbitrator disclosure and removal. It is clear, and I understand
undisputed, that the ICC Rules applied to such issues of arbitrator disclosure and removal in the
Panama 1 Arbitration. The content of the ICC Rules’ provisions regarding these issues is
discussed below (in Section 2)).
39.

In addition to the institutional arbitration rules pursuant to which an arbitration is

conducted (such as the ICC Rules), parties, counsel, arbitrators and arbitral institutions involved
in international arbitrations often use the IBA Guidelines for guidance regarding disclosure of
potential conflicts of interest by arbitrators. The IBA Guidelines were first published in 2004
and updated in 2014 by a committee of experienced international arbitration practitioners and
users, under the auspices of the IBA. The IBA Guidelines do not have the status of national law,
with mandatory legal effect, but they are nonetheless widely used in international commercial
arbitrations and generally reflect the expectations of parties, counsel and arbitrators. The content
of the IBA Guidelines as applied to issues of arbitrator disclosure is discussed below (in Section
3)).
1.

The Federal Arbitration Act Does Not Contain Express Statutory
Disclosure Obligations and Only Applies as a Default Rule

40.

Like many other national arbitration laws, the selection of arbitrators (like other aspects

of arbitral procedure) is primarily a matter of party autonomy under the FAA. As one
commentator has correctly observed:
“Arbitration in the United States is typically the product of an agreement, and thus, turns
on the language of the arbitration clause itself to determine the governing and applicable
rules. If the parties had a contractual provision stipulating the appropriate rules or
arbitration institutions to refer to–for example, an agreement to arbitrate with prominent
private institutions such as the American Arbitration Association (AAA) or JAMS–the
rules and procedures of these bodies will prevail.” 18

18

L. Melworm, Biased? Prove It: Addressing Arbitrator Bias and the Merits of Implementing
Broad Disclosure Standards, 22 CARDOZO J. INT’L & COMPAR. L. 431, 436 (2014) (Exhibit 32).
15
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41.

Similarly, another commentator has observed that it is well established that “standards for

arbitrator behavior are selected by contract.” 19
42.

The FAA’s text provides vacatur standards but does not impose any statutory disclosure

obligation on prospective or sitting arbitrators. 20 Nonetheless, U.S. courts have held that the
FAA imposes a presumptive obligation of disclosure on arbitrators of potential conflicts of
interest.21 This obligation is important, but it is also subject to significant limitations and
qualifications.
43.

First, the FAA only applies as the “set default standard” “in the absence of a different

agreement by the disputing parties.” 22 As a consequence, the FAA’s standards regarding
disclosure ordinarily apply only where the parties have not already contractually agreed on
disclosure obligations for the tribunal. In this case, the Parties selected the ICC Rules as the
applicable rules regarding disclosure obligations.23 Thus, the arbitrators’ obligations to disclose
particular circumstances or connections was governed by the ICC Rules.
44.

Second, and in any event, the FAA’s presumptive disclosure obligation would not require

disclosure of all relationships or connections with the parties, but only those which could

19

C. Brower, The Ethics of Arbitration: Perspectives from a Practicing International Arbitrator,
5 BERKELEY J. INT’L L. PUBLICIST 1, 5 (2010) (Exhibit 6).
20
G. Born, INTERNATIONAL COMMERCIAL ARBITRATION, Ch. 12, § 12.05 [A], at pp. 1895-1896
& Ch. 12, § 12.05 [N], at p. 2037 (3d ed. 2021) (Exhibit 5).
21
G. Born, INTERNATIONAL COMMERCIAL ARBITRATION, Ch. 12, § 12.05 [N], at p. 2037 (3d ed.
2021) (Exhibit 5). See, e.g., Commonwealth Coatings Corp. v. Cont’l Cas. Co., 393 U.S. 145,
149, 151 (1968).
22
C. Brower, The Ethics of Arbitration: Perspectives from a Practicing International Arbitrator,
5 BERKELEY J. INT’L L. PUBLICIST 1, 5 (2010) (Exhibit 6).
23
This is undisputed and was expressly confirmed by Movants. See, e.g., Movants’
Consolidated Motion to Vacate Partial and Final Arbitral Awards and Incorporated
Memorandum of Law (“Movants’ Consolidated Motion to Vacate”), at p. 6 (DKT No. 55) (“In
Sub-Clause 20 of the Parties’ construction contract (‘Conditions of Contract’ or ‘Contract’), the
Parties agreed to resolve any disputes through arbitration, subject to the Rules of Arbitration of
the International Chamber of Commerce (‘ICC Rules’), applying Panamanian substantive law
and the entirety of the Federal Arbitration Act (‘FAA’), and establishing the seat of arbitration in
Miami.”). Citations to Movants’ Consolidated Motion to Vacate are to the pages as they are file
stamped at the top of the page, e.g. 6 of 37 etc.
16

Case 1:20-cv-24867-RNS Document 57-92 Entered on FLSD Docket 08/06/2021 Page 20 of
88

reasonably provide a basis for doubting the arbitrator’s independence and impartiality. 24 It is
well-settled under the FAA that an arbitrator cannot reasonably be expected to identify and
disclose all events in his or her past, including those not connected to the parties, the facts, or the
issues in controversy, that conceivably might cause a party to prefer another arbitrator. 25 In the
words of one commentator, “[u]nder US law a prospective arbitrator does not … have to provide
the parties with a ‘complete and unexpurgated business biography’.” 26
45.

Third, and again in any event, the FAA imposes no obligation, presumptive or otherwise,

on arbitrators to disclose overlapping appointments with other members of an arbitral tribunal or
overlap with counsel in other arbitrations. Section 10(a)(2) provides that an award may be
vacated “where there was evident partiality or corruption in the arbitrators, or either of them.”
U.S. courts applying Section 10(a)(2) have held that overlapping appointments with other
members of an arbitral tribunal or with counsel in other arbitrations need not be disclosed:
a.

In Boll v. Merrill Lynch, the court considered a case where two arbitrators had not

disclosed that they had previously served together in another arbitration and counsel in
the first arbitration appeared before them in the second arbitration. The court held that
“Defendants have cited no case law and independent research has uncovered none to

24

G. Born, INTERNATIONAL COMMERCIAL ARBITRATION, Ch. 12, § 12.05 [N], at p. 2039 (3d ed.
2021) (Exhibit 5). See, e.g., Gianelli Money Purchase Plan & Trust v. ADM Investor Servs., 146
F.3d 1309, 1312 (11th Cir. 1998) (Evident partiality requires that “(1) an actual conflict exists, or
(2) the arbitrator knows of, but fails to disclose, information which would lead a reasonable
person to believe that a potential conflict exists.”).
25
G. Born, INTERNATIONAL COMMERCIAL ARBITRATION, Ch. 12, § 12.05 [N], at pp. 2038-2039
(3d ed. 2021) (Exhibit 5). See, e.g., ANR Coal Co. v. Cogentrix of N.C., Inc., 173 F.3d 493, 499
(4th Cir. 1999) (“Failure to disclose the sort of attenuated, nonsubstantial relationships at issue
here violates neither the teaching of Commonwealth Coatings nor AAA Rule 19 [applicable to
the dispute in that case]. As Judge Posner (citing Justice White’s concurrence) observed in a
similar situation, to hold that Rule 19 ‘requires disclosure of every former social or financial
relationship with a party or a party’s principals’ would make it ‘impractical for persons in the
business world to be arbitrators, thereby depriving the parties of the services of those who might
be best informed and qualified to decide particular types of cases,’” (quoting Merit Ins. Co. v.
Leatherby Ins. Co., 714 F.2d 673, 677 (7th Cir. 1983))).
26
W. M. Tupman, Challenge and Disqualification of Arbitrators in International Commercial
Arbitration, 38 INT’L & COMPAR. L.Q. 26, 41-42 (1989) (Exhibit 38). See also Commonwealth
Coatings Corp. v. Cont’l Cas. Co., 393 U.S. 145, 151 (1968); Andros Compania Maritima, S.A.
v. Marc Rich & Co., A.G., 579 F.2d 691, 698, 701 (2d Cir. 1978).
17
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support Defendants’ position that this reoccurrence of attorney appearance makes for a
‘relationship’ which must be disclosed.”27
b.

In Levy v. Citigroup, the court similarly held that “[s]erving as an arbitrator in

more than one case in which one or more of the parties is involved is not the kind of
information that requires disclosure.” 28
c.

In Andros v. March Rich, which is quoted in Boll and Levy and where two

arbitrators had overlapped on 19 different arbitration panels, the court found no need for
disclosure and held that it “simply do[es] not regard this as the sort of information an
arbitrator would reasonably regard as creating an impression of possible bias.” 29
2.
46.

Disclosure Under the ICC Rules

As noted above, the Parties’ arbitration agreement incorporated the ICC Rules, including

the Rules’ provisions regarding disclosure in the Panama 1 Arbitration. In particular, the ICC
Rules contain a general disclosure obligation for prospective arbitrators at Art. 11(2):
“Before appointment or confirmation, a prospective arbitrator shall sign a statement of
acceptance, availability, impartiality and independence. The prospective arbitrator shall
disclose in writing to the Secretariat any facts or circumstances which might be of such a
nature as to call into question the arbitrator’s independence in the eyes of the parties, as
well as any circumstances that could give rise to reasonable doubts as to the arbitrator’s
impartiality.”
Article 11(3) of the ICC Rules extends this disclosure obligation to arbitrators throughout the
entire duration of the proceedings, again requiring disclosure of circumstances which might “call

27

Boll v. Merrill, Lynch, Pierce, Fenner & Smith, Inc., No. 04-80031, 2004 WL 5589731, at *6
(S.D. Fla. June 28, 2004). The court also noted that “prior arbitration service … does not
constitute the type of information which must be disclosed.” Id. at n.5 (quoting Andros
Compania Maritima, S.A. v. Marc Rich & Co., A.G., 579 F.2d 691, 701 (2d Cir. 1978)).
28
Levy v. Citigroup Glob. Mkts., Inc., No. 06-21802, 2006 WL 8432648, at *5 (S.D. Fla. Oct.
17, 2006) (quoting Andros Compania Maritima, S.A. v. Marc Rich & Co., A.G., 579 F.2d 691,
701 (2d Cir. 1978)).
29
Andros Compania Maritima, S.A. v. Marc Rich & Co., A.G., 579 F.2d 691, 701 (2d Cir. 1978).
18
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into question that arbitrator’s independence in the eyes of the parties” or “give rise to reasonable
doubts as to the arbitrator’s impartiality.”30
47.

Like the FAA’s default rule, the ICC Rules contain no requirement to disclose all

connections or relationships among arbitrators or between arbitrators and arbitration counsel. As
noted above, it is both very common and virtually inevitable that arbitrators and counsel in
international commercial arbitrations will have a variety of past and present professional
connections, including contacts in other ICC arbitrations. 31 Nonetheless, the ICC Rules impose
no general requirement that all such connections be disclosed.
48.

The ICC has provided parties and arbitrators with guidance regarding arbitrator

disclosure in a section on disclosure in its Note to Parties and Arbitral Tribunals on the Conduct
of Arbitration under the ICC Rules of Arbitration (“ICC Note”). The ICC Note was first
published in 2016, updated in 2019 and again recently updated in 2021. Among other things, the
ICC Note illustrates “potentially relevant circumstances” which arbitrators should “consider” or
“pay attention to” when assessing what circumstances, if any, should be disclosed. 32
49.

The ICC Note provides that arbitrators “consider” disclosing or “pay attention to”

whether they have “in the past been appointed as arbitrator by one of the parties or one of its
affiliates, or by counsel to one of the parties or the counsel’s law firm.” 33 The Note does not
impose an obligation to disclose all prior appointments as arbitrator by a party or counsel, but it
does require consideration of such appointments. Similarly, the ICC Note provides that
arbitrators consider disclosing “a professional or close personal relationship with counsel.” 34
This wording reflects a focus on circumstances in which an arbitrator has a structural, long-term
or similar “relationship” with counsel, rather than transitory, sporadic or similarly limited

30

Art. 11(3) of the ICC Rules (Exhibit 23) provides that “An arbitrator shall immediately
disclose in writing to the Secretariat and to the parties any facts or circumstances of a similar
nature to those referred to in Article 11(2) concerning the arbitrator’s impartiality or
independence which may arise during the arbitration.”
31
See above at paras. 21-22.
32
ICC Note of 2021, at para. 27 (Exhibit 22); ICC Note of 2019, at para. 23 (Exhibit 21); ICC
Note of 2016, at para. 20 (Exhibit 20).
33
Id.
34
Id.
19
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professional contacts. In any event, however, the ICC Note does not require disclosure of all
relationships or contacts between arbitrators and counsel.
50.

The ICC Note also does not require disclosure of overlapping appointments among

members of the arbitral tribunal and instead provides only that “[r]elationships between
arbitrators… should also be considered in the circumstances of each case.” 35 In particular, the
ICC Note does not impose an obligation to disclose all relationships of one arbitrator with
another arbitrator. It only provides that arbitrators “consider” on a case-by-case basis whether
any such relationship should be disclosed.
51.

More generally, the ICC Note leaves it to the judgment of the arbitrator whether to

disclose relationships with other arbitrators or counsel and does not impose specific requirements
in assessing when such relationships should be disclosed. This was confirmed by Alexis Mourre,
the President of the ICC Court since 2015, who observed:
“a subjective test [such as that contained in the ICC Rules] does not have the effect of
expanding the scope of the arbitrator’s obligation to disclosure. Quite to the contrary, the
subjective standard has the effect of limiting it by allowing the arbitrator to assess what
circumstances are in his or her view relevant to the exercise of the parties’ right to
object to his or her appointment… It is extremely difficult for anyone to really place
himself in the state of mind of someone else. Although the arbitrator is not the judge of
his or her own independence or impartiality, he or she will almost inevitably apply his
or her own standard of judgment to the selection of the facts to be disclosed.”36
52.

In sum, the ICC Rules, together with the ICC Note, do not require disclosure of all

connections between an arbitrator and either other arbitrators or counsel. Rather, only
relationships which call into question an arbitrator’s independence or impartiality must be
disclosed.

35

ICC Note of 2019, at para. 28 (Exhibit 21); ICC Note of 2016, at para. 24 (Exhibit 20). See
also, similarly, ICC Note of 2021, at para. 32 (Exhibit 22) (“Arbitrators should also consider
disclosing relationships between arbitrators…”).
36
See A. Mourre, Conflicts Disclosures: The IBA Guidelines and Beyond, in 37 THE EVOLUTION
AND FUTURE OF INTERNATIONAL ARBITRATION, ch. 23, at para. 23.19 (S.L. Brekoulakis, J.D.M.
Lew et al. eds., 2016) (Exhibit 34) (emphasis added).
20
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3.
53.

IBA Guidelines on Conflicts of Interest

As noted above, the IBA Guidelines do not have the force of binding national law.

Nonetheless, the Guidelines are widely relied upon by international arbitral institutions,
arbitrators and counsel in international commercial arbitrations. In my experience, as both
counsel in international arbitrations, arbitrator and in institutional practice, the IBA Guidelines
are consulted at some point in virtually every international arbitration and are generally reliable
indicators of the parties’ expectations in international arbitration.
54.

The IBA Guidelines are intended for use in international commercial arbitrations,

wherever they are seated, and “represent the most comprehensive work to date defining the
framework by which the impartiality of arbitration in the international arena can be most
effectively assured.”37 Commentators have observed that the Guidelines “embody the best
practice”38 in international arbitration, “have gained general acceptance as a non-binding set of
principles with which most international arbitrators seek to comply,” 39 “have become quite
influential,”40 and are one of the “most highly-rated soft law instruments” in international
arbitration.41
55.

The IBA Guidelines are frequently viewed by courts and arbitral institutions in the

United States and elsewhere as providing criteria for assessing the impartiality and independence

37

IBA, Practice rules and guidelines: Arbitration, https://www.ibanet.org/resources (description
under “Guidelines on Conflicts of Interest in International Arbitration (2014)”) (last accessed
August 3, 2021).
38
Houchih Kuo, The Issue of Repeat Arbitrators: Is it a Problem and How Should the
Arbitration Institutions Respond?, 4(2) CONTEMP. ASIA ARB. J. 247, 263 (2011) (Exhibit 18).
39
N. Blackaby, C. Partasides, et al., REDFERN AND HUNTER ON INTERNATIONAL ARBITRATION, at
pp. 256-258 (6th ed. 2015) (Exhibit 4).
40
M. Moses, The Role of the IBA Guidelines on Conflicts of Interest in Arbitrator Challenges,
KLUWER ARBITRATION BLOG (2017) (Exhibit 33), at p. 1 (PDF).
41
Id.
21

Case 1:20-cv-24867-RNS Document 57-92 Entered on FLSD Docket 08/06/2021 Page 25 of
88

of arbitrators.42 One survey found that the ICC Court took into account at least one article of the
IBA Guidelines in almost 60% of its rulings.43
56.

Professor Coe recognizes the importance of the IBA Guidelines (although, in my view,

he fails to appreciate the significance of their provisions). Professor Coe opines: “The IBA
Guidelines are particularly influential outside the United States.” 44 Professor Coe is correct that
the Guidelines are influential in international arbitration generally. He is incorrect, however, if
he seeks to imply that the IBA Guidelines are influential only “outside the United States”; in fact,
the Guidelines are highly influential in international arbitrations seated in the United States, as
well as elsewhere. U.S. practitioners played a significant role in drafting the Guidelines and are
very significant users of the Guidelines. Any suggestion that the IBA Guidelines are less
applicable to international arbitrations seated in the United States than elsewhere is in my view
wrong.45

42

N. Blackaby, C. Partasides, et al., REDFERN AND HUNTER ON INTERNATIONAL ARBITRATION, at
pp. 256-258 (6th ed. 2015) (Exhibit 4) (“In the experience of the authors, the Guidelines are
relied upon heavily by parties challenging arbitrators and those defending such challenges. And
whilst the Guidelines may not always be directly cited, they are nonetheless also present in the
minds of the authorities when reaching decisions on concepts of independence and
impartiality.”); S. Greenberg and J. Ricardo Feris, References to the IBA Guidelines on Conflicts
of Interest in International Arbitration when Deciding on Arbitrator Independence in ICC Cases,
ICC Bulletin Vol. 20 No. 2 (Exhibit 13), at p. 3 (PDF) (“… the Secretariat of the Court briefs the
[ICC] Court on the circumstances… In so doing, it usually refers to any article in the IBA
Guidelines that in some way contemplates the situation in question.”); Moses, at pp. 1-2 (PDF)
(discussing decisions of the English Commercial Court and the Supreme Court of Colombia and
concluding that “[t]he significant attention that the courts in each of these cases paid to the IBA
Guidelines is indicative of the stature the Guidelines have achieved in the arbitration field. … the
two cases discussed above indicate that courts take the Guidelines very seriously, whether or not
they view them as dispositive.”).
43
M. Moses, The Role of the IBA Guidelines on Conflicts of Interest in Arbitrator Challenges,
KLUWER ARBITRATION BLOG (2017) (Exhibit 33), at p. 1 (PDF) (“Even though the ICC has
asserted that it is not applying the Guidelines, the mention of a Guideline with reference to
approximately 57% of the ICC cases suggests that the Guidelines provide an important baseline
in many confirmation and challenge decisions”).
44
Prof. Coe Report, at fn. 42.
45
M. Moses, The Role of the IBA Guidelines on Conflicts of Interest in Arbitrator Challenges,
KLUWER ARBITRATION BLOG (2017) (Exhibit 33), at p. 1 (PDF) (“The Guidelines were
particularly well-accepted in North America, with 71.4% of respondents saying they use them
always or regularly.”).
22
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57.

Professor Giorgetti asserts that “the list of circumstances that arbitrators are required and

not required to disclose contained in the International Bar Association (‘IBA’) Guidelines on
Conflicts of Interest in International Arbitration (‘IBA Guidelines’) is not binding on the ICC.” 46
That is correct, but it elides the critical point that the IBA Guidelines are cited by the ICC (and
other arbitral institutions) in a substantial majority of all cases and are widely relied upon by
counsel, arbitrators and institutions alike. Although not formally binding on the ICC or the
parties, the IBA Guidelines are widely regarded as reflecting the expectations of parties and
counsel in international commercial arbitrations and are therefore widely relied upon in both ICC
and other international arbitrations.
58.

The IBA Guidelines are divided into two principal parts: (a) general guidelines, and (b)

practical examples of circumstances requiring (and not requiring) disclosure of potential
conflicts by arbitrators, which are organized in Green, Orange and Red Lists.
59.

The IBA Guidelines’ general principles restate the basic rule, recognized in the ICC

Rules and otherwise, that all arbitrators must be independent and impartial from the time of
accepting an appointment until the final award has been rendered or the proceedings have finally
terminated.47 The general principles provide that arbitrators shall decline to accept an
appointment or refuse to continue to act if they have doubts regarding their independence and
impartiality,48 or if facts or circumstances exist that give rise to justifiable doubts as to their
independence and impartiality from the point of view of a reasonable third person. 49 Doubts are
defined as justifiable if a reasonable third person “would reach the conclusion that there is a
likelihood that the arbitrator may be influenced by factors other than the merits of the case.” 50
60.

In addition, the Guidelines also provide for disclosure of potential conflicts by

prospective arbitrators and by arbitrators:
“If facts or circumstances exist that may, in the eyes of the parties, give rise to doubts as
to the arbitrator’s impartiality or independence, the arbitrator shall disclose such facts or
46

Prof. Giorgetti Report, at para. 19.
IBA Guidelines, General Principle 1, at p. 4 (p. 13 PDF) (Exhibit 19).
48
Id., General Principle 2 (a), at p. 5 (p. 14 PDF).
49
Id., General Principle 2 (b), at p. 5 (p. 14 PDF).
50
Id., General Principle 2 (c), at p. 5 (p. 14 PDF).
47
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circumstances to the parties, the arbitration institution or other appointing authority (if
any, and if so required by the applicable institutional rules) and the co-arbitrators, if any,
prior to accepting his or her appointment or, if thereafter, as soon as he or she learns of
them.”51
Importantly, as discussed below, the Guidelines provide for disclosure of a broader category of
facts and circumstances than those that will provide grounds for challenge and removal of an
arbitrator.
61.

The IBA Guidelines’ “traffic light” list of practical examples identifies specific matters

that either must be, or need not be, disclosed by arbitrators and prospective arbitrators. The
Guidelines’ Green List comprises circumstances that do not need to be disclosed because they
are not regarded as presenting sufficiently direct or serious possibilities of a conflict of interest:
this list provides a “safe-harbor” for arbitrators with respect to non-disclosure. 52 In contrast, the
Red List is comprised of circumstances which must always be disclosed, and which may be
grounds for removal of an arbitrator (but which may be waivable by the parties in some
circumstances). Finally, the Orange List contains circumstances which the IBA Guidelines
indicate presumptively should be disclosed and which may, in some cases, constitute grounds for
removal of an arbitrator.
62.

The IBA Guidelines expressly provide that they “do not require disclosure of the fact that

an arbitrator concurrently serves, or has in the past served, on the same Arbitral Tribunal with
another member of the tribunal, or with one of the counsel in the current proceedings… .” 53 The
Guidelines only indicate that disclosure of such overlap should be considered on a case-by-case

51

Id., General Principle 3 (a), at pp. 6-7 (pp. 15-16 PDF).
G. Born, INTERNATIONAL COMMERCIAL ARBITRATION, Ch. 12, § 12.05 [J], at p. 1983 (3d ed.
2021) (Exhibit 5). See also P.W. Egger, Independence, Impartiality and Disclosure in
International Arbitration: Recent Developments, 1 Y.B. ON INT'L ARB. 103, 107 (2010) (Exhibit
9) (“The Green list contains situations that, despite the subjective standard for disclosure in the
Guidelines, need not be disclosed because no reasonable person could believe that a conflict of
interest would exist in the circumstance.”); J.D. Fry & J.I. Stampalija, Forged Independence and
Impartiality: Conflicts of Interest of International Arbitrators in Investment Disputes, 30(2) ARB.
INT'L 189, 202 (2014) (Exhibit 12) (“Finally, the Green List mentions cases where there is no
appearance of conflict from an objective standpoint, so there is no duty to disclose.”).
53
IBA Guidelines, Part II: Practical Application, at para. 6 (p. 28 PDF) (Exhibit 19).
52
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basis if having “frequently” overlapped “may create a perceived imbalance within the
tribunal.”54
63.

The focus of the IBA Guidelines is not on contacts between arbitrators (that is, contacts

between different members of an arbitral tribunal). The Guidelines’ focus is instead on other
types of relationships and circumstances (such as commercial relations between a party and an
arbitrator or repeat appointments of an arbitrator by a party or counsel in the arbitration in which
the arbitrator is sitting).
64.

Thus, under the IBA Guidelines, relationships among arbitrators on a tribunal through

membership in the same professional, social or charitable association, or the same social media
network, are on the Green List and need never be disclosed:
“Section 4.3.1 (Green List): “The arbitrator has a relationship with another arbitrator …
through membership in the same professional association or social or charitable
organization, or through a social media network.”55
65.

Similarly, only a limited number of other types of “arbitrator to arbitrator” relationships

appear on the Orange List, all involving very different circumstances than an arbitrator’s service
on different arbitral tribunals with other arbitrators. Thus, the IBA Guidelines only provide for
disclosure of arbitrator relationships in four specified cases, none of which involve overlapping
arbitrator appointments:
a.

The arbitrators are lawyers in the same law firm (Section 3.3.1), which is not the

case here;
b.

The arbitrators are members of the same barristers’ chambers (Section 3.3.2),

which is not the case here;
c.

The arbitrators were partners, or otherwise affiliated in the same law firm or

similar organization, over the past three years (Section 3.3.3), which is not the case here;

54
55

Id.
Id., Part II, 4.3.1 (p. 35 PDF).
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d.

The arbitrators currently act together as co-counsel or have done so over the past

three years (Section 3.3.9), which is not the case here.
66.

As noted above, none of these four Orange List provisions, nor any other provision of the

IBA Guidelines, require an arbitrator on one arbitral tribunal to disclose service on other arbitral
tribunals with arbitrators from the first tribunal; rather, the focus of the Guidelines is on
relationships between an arbitrator and a party or counsel to a party in the arbitration in which
the arbitrator is sitting.
67.

This is correctly acknowledged by Professor Coe, who opines: “In categorizing potential

conflicts in a series of lists (Green, Orange, Waivable Red, and Non-Waivable Red), the
Guidelines classify as not requiring disclosure service with another arbitrator as an arbitrator
…”56 That acknowledgement is correct: as discussed above, nothing in the Orange List or
elsewhere in the Guidelines requires disclosure of service of an arbitrator with other arbitrators
on different tribunals.
68.

It is also important to note that the IBA Guidelines’ Orange List only addresses

disclosure of certain potential conflicts of interest by an arbitrator and not removal of an
arbitrator for such conflicts. The Guidelines are unequivocal on this point:
“The Orange List is a non-exhaustive list of specific situations that, depending on the
facts of a given case, may, in the eyes of the parties, give rise to doubts as to the
arbitrator’s impartiality or independence. The Orange List thus reflects situations that
would fall under General Standard 3(a), with the consequence that the arbitrator has a
duty to disclose such situations. …
Disclosure does not imply the existence of a conflict of interest; nor should it by itself
result either in a disqualification of the arbitrator, or in a presumption regarding
disqualification.”57
69.

Thus, the fact that a particular circumstance is required to be disclosed by the Guidelines’

Orange List does not indicate that the circumstance is ground for removal of the arbitrator or
even presumptive grounds for such removal. Rather, the IBA Guidelines provide for disclosure
of significantly broader categories of circumstances than those that provide grounds for removal
56
57

Prof. Coe Report, at fn. 42.
IBA Guidelines, Part II, introductory points 3 and 4, at p. 18 (p. 27 PDF) (Exhibit 19).
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of an arbitrator. Put differently, the Guidelines’ Orange List addresses only disclosure, and not
removal of arbitrators. Under the Guidelines, removal of an arbitrator requires a showing of
justifiable doubts regarding the arbitrator’s independence and impartiality.
70.

Relatedly, it is also clear under the IBA Guidelines that an arbitrator’s non-disclosure of a

matter which the Guidelines’ Orange List required to be disclosed is not grounds for challenge or
removal of the arbitrator. As the Guidelines explain, “a failure to disclose certain facts and
circumstances that may, in the eyes of the parties, give rise to doubts as to the arbitrator’s
impartiality or independence, does not necessarily mean that a conflict of interest exists, or that
disqualification should ensue”58 and “a later challenge based on the fact that an arbitrator did not
disclose such facts or circumstances should not result automatically in non-appointment, later
disqualification or a successful challenge to any award. Nondisclosure cannot by itself make an
arbitrator partial or lacking independence: only the facts or circumstances that he or she failed
to disclose can do so.”59 Thus, the fact that an arbitrator fails to disclose a fact that should have
been disclosed does not convert either that fact or the non-disclosure into grounds for removal.
71.

The Guidelines seek to strike a balance between disclosure and efficiency, recognizing

that arbitrators cannot disclose all matters that might raise questions as to their impartiality and
independence:
“The Guidelines seek to balance the various interests of parties, representatives,
arbitrators and arbitration institutions, all of whom have a responsibility for ensuring the
integrity, reputation and efficiency of international arbitration.” 60
72.

For example, the Guidelines do not require disclosure of all prior appointments of an

arbitrator by a party or counsel in the arbitration in which the arbitrator is sitting. Instead, the
Guidelines only require disclosure of repeat appointments if the arbitrator has been appointed by
the same counsel on more than three occasions within the past three years (Section 3.3.8), or by
the same party on two or more occasions within the past three years (Section 3.1.3). Fewer
numbers of appointments, or older appointments, are not required to be disclosed. This
treatment of repeat appointments recognizes that a balance must be struck between disclosure
58

Id., Explanation to General Standard 3, point (c), at pp. 8-9 (pp. 17-18 PDF).
Id., Practical Application, at para. 5 (p. 27 PDF).
60
Id., Introduction, point 4, at p. 2 (p. 11 PDF).
59
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and efficiency: requiring excessive disclosure imposes costs and delays on the arbitral process,
one of whose fundamental objectives is efficiency and speed.
73.

Although widely used, the IBA Guidelines have nonetheless been criticized (including by

me) for producing excessive disclosure based on a lengthy and overbroad catalogue of
circumstances in the Orange and Red Lists.61 In the words of one critic:
“Perhaps the most useful, and also one of the most troubling aspects of the IBA
Guidelines is its categorization of “situations” into which arbitral impartiality is divided.
… The problem is that the lists also provide litigious parties with a list of circumstances
in which they might ground such a challenge, spuriously or not.” 62
It has therefore been said that there is “scope for abuse under the Guidelines” 63 to “delay and
derail proceedings”64 and that the Guidelines “have provided a well-sprung platform for new
tactical challenges to arbitrators, a malign practice that appears to be increasing everywhere.” 65
74.

I share these concerns, believing that the Guidelines have in some cases been applied to

require excessive disclosure, which imposes unnecessary costs and delays on the parties and the
arbitral process.66 In any event, wholly apart from these concerns, I note that the IBA Guidelines
do not require disclosure of contacts among arbitrators or among arbitrators and counsel, of the
type at issue in this case.67
75.

Professor Coe suggests that unrestricted disclosure obligations are a “minimal

administrative burden.”68 In my view, that is incorrect and inconsistent with the standards of the
ICC Rules and the IBA Guidelines, which proceed from the premise that disclosure by
61

G. Born, INTERNATIONAL COMMERCIAL ARBITRATION, Ch. 12, § 12.05 [N], at pp. 2048-2050
(3d ed. 2021) (Exhibit 5).
62
L. Trakman, The Impartiality and Independence of Arbitrators Reconsidered, 10(4) INT’L
ARB. L. REV. 124-135, at p. 6 (2007) (Exhibit 37).
63
Id. at p. 2.
64
Id.
65
V.V. Veeder, “The English Arbitration Act 1996: its 10 th and future birthdays” (London: Essex
Court Chambers), cited in L. Trakman, The Impartiality and Independence of Arbitrators
Reconsidered, 10(4) INT’L ARB. L. REV. 124-135 (2007) (Exhibit 37), at p. 1.
66
G. Born, INTERNATIONAL COMMERCIAL ARBITRATION, Ch. 12, § 12.05 [N], at pp. 2048-2050
(3d ed. 2021) (Exhibit 5).
67
See above at paras. 62-67.
68
Prof. Coe Report, at para. 31.
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arbitrators is not cost-free. It takes time and money on the part of an arbitrator (and the law firm,
or other institution with which he or she is affiliated), which parties ultimately must fund. 69 As a
practical matter, disclosures by the arbitrators also must be evaluated by the parties and their
counsel, again taking time and money. Inevitably, many disclosures result in challenges, which,
although unsuccessful in the vast majority of all cases, 70 again impose very real costs and delay
on the arbitral process.71 It is for that reason that neither the ICC Rules (nor those of other
arbitral institutions) nor the IBA Guidelines require unrestricted disclosure and instead seek to
strike a balance between disclosure and efficiency.
76.

I also disagree with Professor Giorgetti that “[e]xtensive disclosure is essential to ensure

the existence of trust” in an arbitration.72 Arbitrators’ obligations to disclose, under both
institutional rules and the IBA Guidelines, are not simply “extensive,” but are instead intended to
be proportionate, aimed at fostering the parties’ trust on the one hand, and on avoiding the costs
and delay caused by excessive disclosure and unnecessary challenges on the other hand. 73
Disclosure guidelines and obligations aim to strike a proportionate balance and not to mandate
“extensive” disclosure of all conceivable information.74

69

G. Born, INTERNATIONAL COMMERCIAL ARBITRATION, Ch. 12, § 12.05 [N], at pp. 2048-2049
(3d ed. 2021) (Exhibit 5).
70
Id., Ch. 12, § 12.05 [J], at p. 1990.
71
Id., Ch. 12, § 12.05 [N], at pp. 2048-2049. See also L. Melworm, Biased? Prove It:
Addressing Arbitrator Bias and the Merits of Implementing Broad Disclosure Standards, 22
CARDOZO J. INT’L & COMPAR. L. 431, 462-464 (2014) (Exhibit 32).
72
Prof. Giorgetti Report, at para. 12.
73
G. Born, INTERNATIONAL COMMERCIAL ARBITRATION, Ch. 12, § 12.05 [N], at pp. 2048-2049
(3d ed. 2021) (Exhibit 5). See also IBA Guidelines, at introductory paras. 2-4 (Exhibit 19) (“The
Guidelines seek to balance the various interests of parties, representatives, arbitrators and
arbitration institutions, all of whom have a responsibility for ensuring the integrity, reputation
and efficiency of international arbitration.”)
74
The concern regarding tactical challenges based on exceedingly burdensome disclosure
obligations is also shared by U.S. courts. See, e.g., Merit Ins. Co. v. Leatherby Ins. Co., 714 F.2d
673, 683 (7th Cir.1983) (“We do not want to encourage the losing party to every arbitration to
conduct a background investigation of each of the arbitrators in an effort to uncover evidence of
a former relationship with the adversary. This would only increase the cost and undermine the
finality of arbitration, contrary to the purpose of the United States Arbitration Act of making
arbitration a swift, inexpensive, and effective substitute for judicial dispute resolution.”); Stone v.
Bear, Stearns & Co., Inc., 872 F.Supp.2d 435 (E.D. Pa. 2012) (discussing a party that only
29
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4.
77.

Contemporary Practice and Expectations in International Arbitration

In my experience, parties and practitioners in international commercial arbitration do not

have an expectation that all connections, including all relationships and contacts among
arbitrators or among arbitrators and counsel, will be disclosed by arbitrators. Commercial parties
and their counsel understand this, and nonetheless choose to resolve their disputes by
international arbitration, where they know that arbitrators will have professional dealings with
one another and where expertise in specific industries is a sought-after asset for the resolution of
the parties’ disputes.
78.

In particular, based on my experience as counsel and arbitrator under the ICC Rules and

under other leading institutional arbitration rules, and in participating in the work of arbitral
institutions, I do not believe that commercial parties or their counsel in international commercial
arbitrations would expect disclosure by arbitrators of overlapping appointments on other,
unrelated arbitral tribunals with the members of their tribunal. Rather, parties and counsel
understand, expect and typically desire that the arbitrators in their arbitration have experience
with one another in other arbitrations. Parties would also not be surprised that an arbitrator
would have professional contacts with one of the counsel in the arbitration, including if that
counsel was appearing in front of one of the arbitrators in a different arbitration or if that counsel
was sitting as arbitrator with one of the arbitrators in a different arbitration.
79.

This expectation of parties and counsel is entirely consistent with the ICC Rules and IBA

Guidelines. As discussed above, neither the ICC Rules (nor ICC Note) nor the IBA Guidelines
provide for disclosure of overlapping appointments on other arbitral tribunals with the members
of their tribunal or with counsel appearing in an arbitration. The ICC Rules and IBA Guidelines
instead require disclosure of other matters, but exclude any obligation to disclose the types of

investigated potential arbitrator conflicts after an adverse award and stating that “courts worry
about disenchanted arbitration losers improperly seeking a second bite at the apple, which would
undermine the finality of arbitration awards (and thus arbitration itself).” (citing Leatherby, 714
F.2d at 683)); see also Commonwealth Coatings Corp. v. Cont’l Cas. Co., 393 U.S. 145, 151
(1968) (fearing that “a suspicious or disgruntled party [might] seize on [an arbitrator's nondisclosure] as a pretext for invalidating the award.”) (White, J., concurring).
30

Case 1:20-cv-24867-RNS Document 57-92 Entered on FLSD Docket 08/06/2021 Page 34 of
88

contacts at issue in this case. In my view, this exclusion accurately reflects the expectations of
commercial parties and their counsel in international arbitrations.
5.
80.

U.S. State Law Is Not Applicable or Relevant

Although Professor Coe refers in passing in his opinion to U.S. state law regarding

arbitrator disclosure, he does not explain the relevance or applicability of that law in this case. In
my view, rules of U.S. state law regarding arbitrator disclosure are not applicable in this case.
Rather, issues of arbitrator disclosure are governed only by the ICC Rules, the FAA and the New
York Convention. In any event, as noted below, application of any plausibly relevant U.S. state
law rules would not alter the conclusions under the ICC Rules, FAA and Convention.
81.

The Parties expressly provided for the application of the ICC Rules, and of the FAA as

the procedural law, in their arbitration agreement. That agreement provided:
“Unless settled amicably, any dispute in respect of which the DAB’s decision (if any) has
not become final and binding shall be finally settled by international arbitration in law
(within the meaning of Panamanian law). Unless otherwise agreed by both Parties:

75

(a)

the dispute shall be finally settled under the Rules of Arbitration of the
International Chamber of Commerce (the “Rules”);

(b)

in addition to the Rules, the arbitrators will be guided but will not be bound, by
the International Bar Association Rules on the Taking of Evidence in
International Commercial Arbitration;

(c)

the dispute shall be settled by three arbitrators who shall all be licensed lawyers
appointed in accordance with the Rules;

(d)

the arbitration shall be decided in law (within the meaning of Panamanian law)
and shall be conducted in the language for communications defined in Sub-Clause
1.4 [Law and Language];

(e)

the venue of the arbitration shall be Miami, Florida – United States of America;
and

(f)

the arbitration agreement and the arbitration shall be governed by the United
States Federal Arbitration Act, 9 U.S.C. §§ 1 et seq.”75

Final Award, at para. 78 (DKT No. 55-4) (Sub-Clause 20.6 of the Conditions of Contract
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There is, therefore, no question that the ICC Rules were applicable to the Panama 1 Arbitration,
including to issues of arbitrator disclosure and removal, and that the FAA applied as the
procedural law of the seat.
82.

As noted above, the applicable disclosure rules in the present case are therefore primarily

contained in the ICC Rules by virtue of the Parties’ choice. As a default rule, the FAA (and not
U.S. state law) would apply to procedural issues, such as disclosure obligations of the arbitrators
and challenges and removals of arbitrators, by virtue of the Parties’ specification of the
procedural law of the arbitration. The Parties’ selection of the ICC Rules and the FAA (as the
default), and not state law, specifies the applicable standards of disclosure and removal.
83.

In any event, the FAA would preempt application of state law in this case even if the

Parties had not expressly selected the FAA as the procedural law of the arbitration. As discussed
above, the Panama 1 Arbitration was a quintessentially international commercial arbitration,
involving (i) parties of different nationalities; (ii) a dispute in a foreign jurisdiction; (iii) a seat in
a neutral jurisdiction; and (iv) foreign governing substantive law. As such, the Panama 1
Arbitration and this vacatur proceeding are clearly within the subject matter jurisdiction of
federal courts, under Chapter 2 of the FAA. 76 The substantive standards with respect to vacatur,
as well as arbitrator disclosure and removal, would therefore be provided by the FAA, and not by
state law.
84.

The fact that state law is irrelevant is also expressly reflected in the Prefatory Notes to the

Proposed Revised Uniform Arbitration Act (“RUAA”), which observe that “[t]he subject of
international arbitration is not specifically addressed in the RUAA.” 77 The Prefatory Notes go
on to provide that state law does not apply to international arbitration unless the parties have
entitled “Arbitration,” as modified by Variation Order No. 108 dated 1 August 2014) (emphasis
added). See also paras. 80-81 of the Final Award (DKT No. 55-4) for almost identical
arbitration agreements contained at Clause 9.2 of the JSG of 31 May 2010 (Partial Award Case
DKT No. 55-5, 55-6; DKT No. 55-4), and Sub-Clauses 6.2 and 6.3 of the GAA of 1 August 2014
(DKT No. 55-5, 55-6).
76
Under FAA § 202, an “arbitral award arising out of a legal relationship …, which is
considered as commercial, … falls under the [New York] Convention” and under FAA § 203, a
matter “falling under the [New York] Convention shall be deemed to arise under the laws and
treaties of the United States,” subject to the jurisdiction of the federal courts.
77
Prefatory Notes to the Proposed Revised Uniform Arbitration Act, at p. 6.
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expressly agreed to it or the parties do not exercise their right of removal under the FAA, 78 none
of which is true in the present case.
85.

Finally, the only remotely plausible state law that could apply in this case (in the absence

of the Parties’ choice-of-law agreement above) would be that of Florida, the law of the state in
which the arbitral seat was located. In 2010, Florida enacted legislation specifically governing
international commercial arbitration, 79 based on the UNCITRAL Model Law on International
Commercial Arbitration, which prescribes the same substantive standards for arbitrator
disclosure and removal, on a default basis, as both the ICC Rules and FAA. 80 Professor Coe
mistakenly relies on Florida state law regarding domestic arbitration, which is inapplicable to the
present case, both by the terms of the Parties’ choice-of-law agreement and the terms of the
FAA.81
86.

I note that California state law, relied upon by Professor Coe, has no connection

whatsoever to the Panama 1 Arbitration, and would not apply to arbitrations, either domestic or
international, seated in Florida. The provisions of California law cited by Professor Coe with
respect to arbitrator disclosure are unusual outliers, not followed in other jurisdictions in the
United States or elsewhere, that have no application or relevance to the Panama 1 Arbitration or
this proceeding. I have not before seen California state law relied upon by arbitrators or parties
in making disclosures in international arbitration.

78

Id. (“Therefore, it is unlikely that state arbitration law will have major application to an
international case. There are two instances where state arbitration law might apply in the
international context: (1) where the parties designate a specific state arbitration law to govern the
international arbitration and (2) where all parties to an arbitration proceeding involving an
international transaction decide to proceed on a matter in state court and do not exercise their
rights of removal under Chapter 2 of Title 9 and the relevant provision of state arbitration law is
not preempted by federal arbitration law or the New York Convention. In these relatively rare
cases, the state courts will refer to the RUAA unless the State has enacted a special international
arbitration law.”).
79
FLA. STAT. ANN., ch. 684 (entitled “International Commercial Arbitration”).
80
Status of UNCITRAL Model Law as adopted, available at
https://uncitral.un.org/en/texts/arbitration/modellaw/commercial_arbitration/status (last accessed
on August 3, 2021).
81
Prof. Coe Report, at fn. 47 (quoting FLA. STAT. ANN. § 682.041(1)(b)). Chapter 682 is entitled
“Arbitration Code” and applies to domestic arbitration.
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6.
87.

Other Guidelines and Institutional Rules Are Not Applicable or Relevant

Professor Coe refers to two other sets of guidelines which are also clearly inapplicable to

the present case: (a) the IBA Rules of Ethics, and (b) the ABA-AAA Code of Ethics.
88.

The IBA Rules of Ethics were published 35 years ago by the IBA (in 1987). Although

relevant for a time, the Rules of Ethics have been superseded by subsequent IBA instruments.
89.

In particular, all matters relating to arbitrator disclosure of conflicts of interest which

were addressed in the Rules of Ethics have been superseded by the IBA Guidelines in 2004 and
2014. In order to avoid any confusion, the IBA Guidelines specifically provide that the IBA
Rules of Ethics “cover more topics than these Guidelines, and they remain in effect as to subjects
that are not discussed in the Guidelines. The Guidelines supersede the Rules of Ethics as to the
matters treated here.”82 The matters treated in the IBA Guidelines concern arbitrator disclosure
for conflicts of interest. Any provisions from the IBA Rules of Ethics cited by Professor Coe are
therefore outdated and irrelevant to the present case.
90.

The ABA-AAA Code of Ethics was adopted in 1977, principally to address the role of

party-appointed arbitrators, and revised in 2004. Unlike the IBA Guidelines, the ABA-AAA
Code of Ethics was not intended for international use and has not been as widely accepted in
international arbitration. In particular, the ABA-AAA Code of Ethics is not applicable or applied
in ICC arbitrations or by other institutions administering international arbitrations. Instead, the
ABA-AAA Code of Ethics was intended to provide guidance for arbitrators sitting in arbitrations
under the AAA Rules and is relied upon by the AAA in making challenge decisions in
arbitrations under the AAA Rules.83
91.

The ABA-AAA Code of Ethics has also been referred to in some actions to vacate or

confirm domestic U.S. arbitral awards. 84 The present arbitration, however, is not a domestic

82

IBA Guidelines, Introduction, para. 8, at p. 3 (p. 12 PDF) (Exhibit 19) (emphasis added).
G. Born, INTERNATIONAL COMMERCIAL ARBITRATION, Ch. 12, § 12.05 [J], at p. 1965 (3d ed.
2021) (Exhibit 5).
84
Id., Ch. 12, § 12.05 [J], at p. 1967 (3d ed. 2021) (Exhibit 5). See, for example, Lifecare Int’l,
Inc. v. CD Med., Inc., 68 F.3d 429 (11th Cir. 1995), modified, 85 F.3d 519 (11th Cir. 1996);
Dadeland Square, Ltd. v. Gould, 763 So.2d 524 (Fla. Dist. Ct. App. 2000).
83
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arbitration under the AAA rules and instead is a quintessential international arbitration. The
ABA-AAA Code of Ethics is therefore irrelevant to the present case.
92.

The ABA-AAA Code of Ethics also expressly subjects itself to “agreements of the

parties, arbitration rules to which the parties have agreed, applicable law, or other applicable
ethics rules.”85 Here, the agreement of the Parties provided for international arbitration under the
ICC Rules, with the FAA providing the procedural law of the arbitration; similarly, the most
prominent and influential example of “other applicable ethics rules” in international arbitration
are the IBA Guidelines. By the terms of the ABA-AAA Code of Ethics, it is these sources, and
not the domestic ABA-AAA Code, that apply to the Panama 1 Arbitration.
93.

Like Professor Coe, Professor Giorgetti also refers to guidance that is irrelevant to this

case. In particular, she refers to the Draft Code of Conduct for Adjudicators in Investor-State
Dispute Settlement (“Draft Code”). 86 As its title and scope indicate, that instrument concerns
only investment arbitrations (arbitrations brought by an investor against a state pursuant to a
bilateral investment treaty) rather than commercial arbitration and would therefore be
inapplicable to the Panama 1 Arbitration. 87 Moreover, the Draft Code is still in draft form, and
has not yet come into effect; indeed, the Draft Code has been subject to substantial criticism and
may never be adopted.88 Finally, the arbitrators in this case could not have been subject to or
85

ABA-AAA Code of Ethics, Note on Construction, at p. 2.
Prof. Giorgetti Report, at para. 24. Professor Giorgetti also focuses her analysis on the debate
over “double hatting,” i.e. whether counsel should be permitted to be arbitrators and vice versa
(see, e.g., at paras. 9 and 38 of her Report). “Double hatting” has been an issue principally in
international investment arbitration because the decisions are publicly available and there exist a
relatively small number of recurring legal issues, leading to potential conflicts when one person
is facing the same issue as counsel and arbitrator. In any event, according to the IBA Guidelines,
“double hatting” may only need to be disclosed in international commercial arbitration “when an
arbitrator concurrently acts as counsel in an unrelated case in which similar issues of law are
raised,” which is not the case here. See IBA Guidelines, Part II, Practical Applications of the
General Standards, at para. 6 (Exhibit 19).
87
Its scope is explicitly limited “to all persons serving as adjudicators in ISDS [Investor-State
Dispute Settlement] proceedings,” see at Article 2 of the Draft Code.
88
UNCITRAL received mixed feedback on the Draft Code. One prominent arbitrator
commented that she was “sorry to say that I am quite disappointed. If you allow me a touch of
humor, it looks like a set of police regulations whose purpose is to fight a mafia of arbitrators,
who are considered as dishonest, unreliable and biased.” Draft Code of Conduct: Comments by
86
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guided by anything in the Draft Code, because the Draft Code was first published (in draft form)
in May 2020 – long after the arbitrators in this case were selected and made disclosures.
94.

Professor Giorgetti also references a scattered selection of institutional arbitration rules

other than those of the ICC.89 Those institutional rules are not applicable here, or in the Panama
1 Arbitration, because they were not selected by the Parties. In any case, the provisions of those
rules are not materially different from the ICC Rules.
B.

Under Applicable Disclosure Standards, None of the Facts Cited by Movants
Required Disclosure

95.

As discussed below, I do not believe that the arbitrators in the Panama 1 Arbitration were

required by either the ICC Rules, the IBA Guidelines, or the FAA to disclose any of the facts and
circumstances which are now at issue in this case. Moreover, in my view, the vast majority of
arbitrators in international commercial arbitrations would not have disclosed these facts and the
overwhelming majority of sophisticated commercial parties and counsel in international
arbitrations would have expected that such facts would not be disclosed.
1.
96.

Alleged Non-Disclosures by Mr. Gunter

Movants allege that Mr. Gunter, the President of the Tribunal appointed by the ICC Court

in this case, did not disclose that

State/Commenter as of December 18, 2020, p. 135, available at
https://icsid.worldbank.org/sites/default/files/Code_of_Conduct_Comments_State_Commenter.p
df. Another prominent commentator stated, “To me, the draft seems excessive in several
respects, some provisions could even be considered illegal. I am sure that, if it was approved in
its present form, it would generate a huge number of challenges, disputes, actions to set aside,
etc., on any frivolous ground.” Id. at p. 113. The International Bar Association’s Arbitration
Committee added that “the Draft Code would benefit considerably from a close review focused
on avoiding the subjectivity, impracticability, imprecision and inconsistency of some of its
current provisions.” Id. at 91.
89
Professor Giorgetti refers to the rules of the International Centre for Settlement of Investment
Disputes (“ICSID”), the London Court of International Arbitration (“LCIA”), the International
Center for Dispute Resolution (“ICDR”), the United Nations Commission on International Trade
Law (“UNCITRAL”), and the Stockholm Chamber of Commerce (“SCC”). See Prof. Giorgetti
Report, at paras. 23-24.
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a.

Mr. Gunter was appointed President in an unrelated arbitration in which Dr.

Gaitskell was a co-arbitrator.
b.

Mr. Gunter was appointed President in an unrelated arbitration in which Professor

Bernard Hanotiau was a co-arbitrator.
c.

Mr. Gunter was a co-arbitrator in two unrelated arbitrations in which Professor

Hanotiau was the presiding arbitrator.
97.

As discussed above, the ICC Note does not require that an arbitrator’s contacts with other

arbitrators, such as those of Mr. Gunter in this case, be disclosed. 90 Rather, the focus of the ICC
Rules is on other types of relationships (such as structural, long-term relations between an
arbitrator and a party or counsel).
98.

Similarly, under the IBA Guidelines, Mr. Gunter also had no obligation to disclose any of

the circumstances identified above. In particular, as discussed above, nothing in the Orange List
requires an arbitrator to disclose the fact that he or she is sitting with another member of the
tribunal on a different tribunal in an unrelated arbitration.91 To the contrary, the IBA Guidelines
expressly state that they “do not require disclosure of the fact that an arbitrator concurrently
serves, or has in the past served, on the same Arbitral Tribunal with another member of the
tribunal… .”92 In particular, serving with another arbitrator of the present Tribunal (Dr.
Gaitskell) in unrelated proceedings (point a. above) and serving with an unrelated arbitrator (Mr.
Hanotiau, who was not part of the present Tribunal) in unrelated proceedings (points b. and c.
above) are not circumstances that must be disclosed under the Orange or Red Lists.
99.

Mr. Gunter’s contacts with Dr. Gaitskell and Mr. Hanotiau did not fall under any of the

four circumstances which must be disclosed under Section 3.3 of the Orange List, and Movants
do not allege that they did:

90

See above at paras. 46-52.
See above at paras. 62-67.
92
IBA Guidelines, Part II: Practical Application, at para. 6 (p. 28 PDF) (Exhibit 19).
91
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a.

Neither Dr. Gaitskell nor Mr. Hanotiau are lawyers in the same law firm as Mr.

Gunter. Dr. Gaitskell is a barrister at Keating Chambers in London, and Professor
Hanotiau is a partner of Hanotiau & Van den Berg in Paris and Brussels (Section 3.3.1).
b.

Mr. Gunter is not a member of any barristers’ chambers (Section 3.3.2).

c.

Neither Dr. Gaitskell nor Mr. Hanotiau have been a partner in Mr. Gunter’s law

firm Bär & Karrer, or otherwise affiliated with him (Section 3.3.3.).
d.

Mr. Gunter has not acted as co-counsel with Dr. Gaitskell nor Mr. Hanotiau in

any current or past arbitration over the last three years (Section 3.3.9).
100.

As mentioned above, the disclosure of overlap on other tribunals should only be

considered if having “frequently” overlapped “may create a perceived imbalance within the
tribunal.”93 In the present case, however, there is no allegation by Movants that Mr. Gunter and
Dr. Gaitskell have overlapped as arbitrators on multiple arbitrations, and their overlap could not
have led to any perception of imbalance within the Tribunal.
101.

Mr. Gunter was also not “appointed” or “nominated” as president of a tribunal by Dr.

Gaitskell. Unlike the nomination of a co-arbitrator, which rests solely on one party, the president
of a tribunal is jointly nominated by both co-arbitrators. The appointment of Mr. Gunter was
dependent on the vote of the other co-arbitrator in that case, Mr. James C. Perry, who was
actively involved in the joint search for a president.94 In my experience, there is no expectation
that such joint nominations be disclosed. For this reason, the IBA Guidelines only require
disclosure of prior repeat appointments of an arbitrator by the same counsel 95 – they do not
require disclosure of prior nominations or appointments of a president by other arbitrators.
102.

I understand that there is no claim that Mr. Gunter did not disclose all relevant related

arbitrations involving one of the parties in the present case. 96 Serving as an arbitrator in an

93

Id.
Henchie Declaration, at paras. 79, 84(d) and exhibits cited therein. See also below at para.
179.
95
See above at para. 72.
96
Henchie Declaration, at paras. 32-34 and exhibits cited therein.
94
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unrelated arbitration with an unrelated arbitrator (Mr. Hanotiau), who has in turn served in an
arbitration involving the same parties (the Cofferdam Arbitration), does not even come close to
falling within the scope of Section 3.1.5. As a consequence, that fact did not need to be
disclosed.
103.

As discussed above, the FAA prescribes a default standard for arbitrator disclosure

which, in this case, does not supersede the ICC Rules or IBA Guidelines. In any event, the
FAA’s standard for disclosure also would not have required disclosure of any of the facts and
circumstances identified above.97
104.

In sum, Mr. Gunter did not have any obligation under the ICC Rules, the IBA Guidelines

or the FAA to disclose any of the disputed facts. In my view, this result is precisely consistent
with international arbitration practice: virtually no commercial party or competent international
arbitration counsel would have expected disclosure of such facts by Mr. Gunter.
2.
105.

Alleged Non-Disclosures by Dr. Gaitskell

Movants also allege that Dr. Gaitskell, the co-arbitrator nominated by Respondent and

appointed by the ICC Court in the present case, did not disclose that
a.

Dr. Gaitskell was a co-arbitrator in an unrelated arbitration in which Mr. Gunter

was appointed President.
b.

Dr. Gaitskell did not investigate potential conflicts relating to the activities of

other barristers in Keating Chambers (the barristers’ chambers to which he belongs).
c.

Dr. Gaitskell was nominated President in an unrelated arbitration in which Mr.

Manus McMullan QC appeared as counsel for one of the parties at the same time that Mr.
McMullan also served as lead counsel for Respondent.

97

See above at paras. 40-45.
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106.

As discussed above, the ICC Note does not provide that an arbitrator’s contacts with

other arbitrators, such as those of Dr. Gaitskell in this case, be disclosed. 98 That is true for the
same reasons that apply to Mr. Gunter. 99
107.

Similarly, under the IBA Guidelines, Dr. Gaitskell also had no obligation to disclose any

of the circumstances identified above, once more for the same reasons that applied to Mr.
Gunter.100 As discussed above, serving with another arbitrator of the present Tribunal (Mr.
Gunter) in unrelated proceedings (point a. above) is not a circumstance that needed to be
disclosed under the Orange or Red Lists.
108.

Furthermore, Dr. Gaitskell had no obligation to investigate potential conflicts relating to

the activities of other barristers in his chambers (point b. above). The ICC Note is silent on the
activities of other barristers of the same chambers 101 and the IBA Guidelines provide that
“barristers’ chambers should not be equated with law firms for the purposes of conflicts, and no
general standard is proffered for barristers’ chambers.” 102
109.

These provisions reflect a consensus in international arbitration practice, which is based

upon the nature of barristers’ chambers. In England, barristers in the same chambers are all selfemployed; they are not “partners” in a partnership and do not share in profits in the manner that
lawyers in a U.S. law firm do. As a consequence, barristers in the same chambers very often
appear for opposing parties in the same case and very often serve as arbitrators in cases where
other barristers from the same chambers serve as counsel. I have participated in numerous
international arbitrations where this has been the case. Moreover, each barrister within a
chambers is subject to strict confidentiality obligations vis-à-vis other barristers in the same
98

See above at paras. 46-52.
See above at para. 97.
100
See above at paras. 62-67, 98-101.
101
The ICC Note only provides that arbitrators “consider disclosing relationships with another
arbitrator or counsel who is a member of the same barristers’ chambers,” which does not require
investigating potential conflicts for each and every barrister in the chambers to which an
arbitrator belongs. See ICC Note of 2021, at para. 32 (Exhibit 22); ICC Note of 2019, at para. 28
(Exhibit 21); ICC Note of 2016, at para. 24 (Exhibit 20).
102
IBA Guidelines, Explanation for General Standard 6, at p. 14 (Exhibit 19). Disclosure may
only be warranted “in view of the relationships among barristers, parties or counsel,” which is
not the case here.
99
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chambers, which prevents the broad conflicts checks that are standard in international law
firms.103
110.

As discussed above, the ICC Note does not require disclosure of all connections between

arbitrator and counsel.104 Similarly, it does not require disclosure where co-arbitrators appointed
a president in an unrelated arbitration in which one of the counsel in the present arbitration also
acts. It only provides that an arbitrator should “consider” or “pay attention to” circumstances in
which he “has in the past been appointed as arbitrator by … counsel to one of the parties.” 105
That provision has no application to Dr. Gaitskell or this dispute.
111.

In the present case, Dr. Gaitskell was not appointed as a co-arbitrator by Mr. McMullan

as counsel for a party (point c. above). Rather, Dr. Gaitskell was jointly nominated as president
of the tribunal by the two co-arbitrators in the unrelated arbitration. I understand that, insofar as
Mr. Gaitskell was aware, neither the parties in that arbitration nor their counsel (including Mr.
McMullan) were involved in the selection process. 106 As a consequence, neither the terms nor
the object of the ICC Note required any disclosure by Dr. Gaitskell.
112.

For similar reasons, the IBA Guidelines did not require disclosure by Dr. Gaitskell of his

appointment as president of a tribunal where Mr. McMullan was counsel for one party. The IBA
Guidelines only even arguably apply (in Section 3.3.8) where counsel appoints an arbitrator (as
in the appointment of a party-nominated co-arbitrator), and not where two co-arbitrators or an
arbitral institution appoint the president of a tribunal. As already noted, Dr. Gaitskell was jointly
nominated by the co-arbitrators, not the parties or their counsel, in the other, unrelated arbitration
– which is not a fact that requires disclosure under the IBA Guidelines.
113.

Moreover, even if Mr. McMullan had been directly involved in the selection process

(which he was not), the IBA Guidelines provide that prior appointments of an arbitrator by the
same counsel only need to be disclosed if they constitute repeat appointments on more than three

103

Henchie Declaration, at paras. 94-102 and exhibits cited therein.
See above at para. 49.
105
ICC Note of 2021, at para. 27 (Exhibit 22); ICC Note of 2019, at para. 23 (Exhibit 21); ICC
Note of 2016, at para. 20 (Exhibit 20).
106
Email from Dr. Gaitskell QC to Movants, dated October 29, 2020 (DKT No. 55-45).
104
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occasions within the past three years.107 Accordingly, the IBA Guidelines would again not have
required disclosure.
114.

I note that the ICC Court’s ruling on Movants’ challenge to Dr. Gaitskell suggests that he

should have disclosed his involvement in an arbitration in which Mr. McMullan was counsel for
a party.108 As discussed below, the ICC Court rejected Movants’ challenge to Dr. Gaitskell, 109
making any suggestion regarding his disclosure obligations moot. In my view, however, such a
suggestion would be erroneous and inconsistent with a proper application of the ICC Rules and
the IBA Guidelines.
115.

As discussed above, in the context of Mr. Gunter, the FAA prescribes a default standard

for arbitrator disclosure which, in this case, does not supersede the ICC Rules or IBA Guidelines
and which, in any event, would not require disclosure by Dr. Gaitskell of any of the identified
facts and circumstances identified.110
116.

In sum, in my view, Dr. Gaitskell did not have any obligation under the ICC Rules, the

IBA Guidelines or the FAA to disclose any of the disputed facts and this result is entirely
consistent with international arbitration practice and expectations.
3.
117.

Alleged Non-Disclosures by Mr. von Wobeser

Movants also allege that Mr. von Wobeser, the co-arbitrator nominated by Movants

themselves and appointed by the ICC Court in this case, did not disclose that
a.

he was arbitrator in an unrelated arbitration in which Mr. Andrés Jana (counsel for

Respondent) was also an arbitrator.
118.

As discussed above, the ICC Note does not require that an arbitrator’s contacts with other

arbitrators or counsel acting as arbitrator, such as that of Mr. von Wobeser in this case, be

107

See above at para. 72.
See ICC Court Statement of Reasons, Exhibit 58 to Movants’ Consolidated Motion to Vacate,
at internal page 9 (DKT No. 55-62).
109
See below at paras. 141, 143.
110
See above at paras. 40-45, 103.
108
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disclosed.111 In particular, the Note does not require disclosure in an arbitration of other
arbitrations in which an arbitrator sits together with an individual who acts as counsel in the first
arbitration.
119.

Similarly, under the IBA Guidelines, Mr. von Wobeser had no obligation to disclose the

fact that he was sitting as an arbitrator in an unrelated arbitration with a co-arbitrator who was
also counsel for Respondent in the present case. As discussed above, disclosure of overlap
between arbitrators and counsel on other tribunals should only be considered if having
“frequently” overlapped “may create a perceived imbalance within the tribunal.” 112 In the
present case, however, there is no allegation by Movants that Mr. von Wobeser and Mr. Jana
have overlapped as arbitrators on multiple arbitrations, and their overlap could not have led to
any perception of imbalance within the Tribunal.
120.

As discussed above, in the context of Mr. Gunter and Dr. Gaitskell, the FAA prescribes a

default standard for arbitrator disclosure which, in this case, does not supersede the ICC Rules or
IBA Guidelines and which, in any event, would not require disclosure by Mr. von Wobeser of
any of the facts and circumstances identified above.113
121.

I note that the ICC Court’s ruling on Movants’ challenge to Mr. von Wobeser suggests

that he should have disclosed his service on an arbitral tribunal on which Mr. Jana also sat. 114 As
with Dr. Gaitskell, the ICC Court rejected Movants’ challenge to Mr. von Wobeser, making any
suggestion regarding his disclosure obligations moot. In my view, however, any such suggestion
would be erroneous and, in any event, inconsistent with a proper application of the ICC Rules
and IBA Guidelines.

111

See above at paras. 46-52.
See above at para. 62. See also IBA Guidelines, Part II: Practical Application, at para. 6 (p.
28 PDF) (Exhibit 19).
113
See above at paras. 40-45, 103, 115.
114
See ICC Court Statement of Reasons, Exhibit 58 to Movants’ Consolidated Motion to Vacate,
at internal pages 9-10 (DKT No. 55-62).
112
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122.

In sum, Mr. von Wobeser did not have an obligation under the ICC Rules, the IBA

Guidelines or the FAA to disclose the disputed facts and this result is fully consistent with
international arbitration practice and expectations.
*
123.

*

*

Based on the above analysis, it is my opinion that all three arbitrators correctly concluded

that they were not obligated to disclose the disputed facts. That conclusion applies with equal
force under the ICC Note, the IBA Guidelines and the FAA. It is also what, in my view, the
overwhelming majority of all commercial parties and experienced international arbitration
counsel would expect in an international arbitration like the Panama 1 Arbitration.
124.

If none of the arbitrators had an obligation to disclose the disputed matters, then no

further analysis of the issues I have been asked to address is required. If the arbitrators had no
disclosure obligation, then there would be no conceivable basis for challenge or removal of the
arbitrators (as also discussed below at Section III.C). Similarly, and a fortiori, if the arbitrators
had no disclosure obligation, then there also would be no conceivable basis for vacatur of the
Tribunal’s award (as also discussed below at Section IV.B).
C.

Under Applicable Removal Standards, None of the Circumstances Cited by
Movants Justified Removal
1.

125.

Removal Standard

Preliminarily, it bears repetition that circumstances that an arbitrator is required to

disclose are not necessarily grounds for a challenge and removal of that arbitrator. Equally
clearly, the circumstances that are grounds for challenge and removal of an arbitrator are not
necessarily grounds for vacatur of the arbitral tribunal’s award. Rather, there are very significant
differences in the standards for disclosure by an arbitrator, removal of an arbitrator and vacatur
of a tribunal’s award.
126.

It is clear under virtually all institutional arbitration rules that arbitrators are required to

disclose a materially broader set of circumstances than those which would result in
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disqualification of the arbitrator.115 As noted above, the same is true under the IBA Guidelines,
which require disclosure of a much broader set of circumstances than those which provide
grounds for a challenge.116 Similarly, under virtually all national laws, different standards apply
to: (a) the facts that an arbitrator must disclose; and (b) the facts that warrant disqualification of
an arbitrator or annulment of an arbitral award.117
127.

Circumstances that should be disclosed by an arbitrator are broader than circumstances

that would lead to removal because the purpose of disclosure is to allow parties to consider the
appointment or challenge of a potential arbitrator. 118 It is appropriate that the standard for
disclosure is broader than that for removal. 119 Thus, both the ICC Note and the IBA Guidelines

115

G. Born, INTERNATIONAL COMMERCIAL ARBITRATION, Ch. 12, § 12.05 [N], at p. 2048 (3d ed.
2021) (Exhibit 5). The 2020 LCIA Rules, for example, require a lower threshold regarding
disclosure at Art. 5.4 (an arbitrator shall disclose “any circumstances currently known to the
candidate which are likely to give rise in the mind of any party to any justifiable doubts as to his
or her impartiality or independence”) than regarding challenge at Art. 10.1 (an arbitrator may be
revoked if “circumstances exist that give rise to justifiable doubts as to that arbitrator’s
impartiality or independence”) (emphasis added). The same is true regarding the 2010
UNCITRAL Arbitration Rules, which are the leading rules for ad hoc arbitrations (compare at
Art. 11 (an arbitrator “shall disclose any circumstances likely to give rise to justifiable doubts as
to his or her impartiality or independence”) with at Art. 12(1) (an “arbitrator may be challenged
if circumstances exist that give rise to justifiable doubts as to the arbitrator’s impartiality or
independence”)) (emphasis added). Similarly, see 2018 DIS Rules, at Arts. 9.4 and 15.1; 2017
SCC Rules, at Arts. 18.2 and 19.1; 2018 HKIAC Rules, Arts. 11.4 and 11.6.
116
See above at paras. 68-72.
117
G. Born, INTERNATIONAL COMMERCIAL ARBITRATION, Ch. 12, § 12.05 [D], at p. 1954, [F] at
p. 1956 and [N] at pp. 2035-2044 (3d ed. 2021) (Exhibit 5). The 2006 UNCITRAL Model Law
for instance requires a lower threshold for disclosure at Art. 12(1) (“any circumstances likely to
give rise to justifiable doubts as to [the arbitrator’s] impartiality or independence”) than for
challenge at Art. 12(2) (“only if circumstances exist that give rise to justifiable doubts as to [the
arbitrator’s] impartiality or independence …”) (emphasis added). National laws based on the
Model Law contain standards that similarly differ between disclosure and challenge, see for
example Singapore International Arbitration Act, which incorporates the UNCITRAL Model
Law at Art. 3.1; Australian International Arbitration Act, which incorporates the UNCITRAL
Model Law at Art. 16; German ZPO, at Arts. 1036(1) and 1036(2); Costa Rican Arbitration Law,
at Arts. 12(1) and 12(2), which mirror the UNCITRAL Model Law.
118
ICC Note of 2021, at para. 24 (Exhibit 22); ICC Note of 2019, at para. 20 (Exhibit 21); ICC
Note of 2016, at para. 17 (Exhibit 20).
119
G. Born, INTERNATIONAL COMMERCIAL ARBITRATION, Ch. 12, § 12.05 [N], at p. 2046 (3d ed.
2021) (Exhibit 5).
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confirm that a “disclosure does not imply the existence of [a] conflict.” 120 The IBA Guidelines
also observe:
“It is also essential to reaffirm that the fact of requiring disclosure – or of an arbitrator
making a disclosure – does not imply the existence of doubts as to the impartiality or
independence of the arbitrator. Indeed, the standard for disclosure differs from the
standard for challenge.”121
128.

Removing an arbitrator based on a challenge is a drastic step, which entails disqualifying

and replacing an arbitrator, which will materially delay the arbitral proceedings and lead to
additional costs. Disclosure by an arbitrator does not necessarily entail the same costs and delays
and, as a consequence, the standard for removal therefore is higher than for disclosure. 122 In
particular, removal is only permitted if a fact or circumstance would lead a reasonable third party
to have doubts regarding the arbitrator’s independence or impartiality. 123
129.

The same conclusion applies under Article 14(1) of the ICC Rules. The standard for

removal under Article 14(1) is an objective one: An arbitrator should only be removed if there is
a real, serious possibility that he or she lacks independence or impartiality. 124 An unjustifiable
doubt or unreasonable suspicion, even if genuinely-held by a party, does not satisfy the objective
standard applicable to removal.125
2.
130.

No Basis for Removal

As discussed above, none of the three arbitrators in the Panama 1 Arbitration was

required to have disclosed any of the circumstances at issue in this case. As a consequence, there
was no conceivable basis for removal of any of the arbitrators. Moreover, even if one assumed
(contrary to fact) that the arbitrators were required to have disclosed some fact or circumstances
120

ICC Note of 2021, at para. 26 (Exhibit 22); ICC Note of 2019, at para. 22 (Exhibit 21); ICC
Note of 2016, at para. 19 (Exhibit 20); IBA Guidelines, Explanation to General Standard 3, point
(c), at p. 8 (Exhibit 19) (p. 17 PDF).
121
IBA Guidelines, Foreword, at p. iii (Exhibit 19).
122
G. Born, INTERNATIONAL COMMERCIAL ARBITRATION, Ch. 12, § 12.05 [D] and [E], at pp.
1954- 1955 (3d ed. 2021) (Exhibit 5).
123
Id., Ch. 12, § 12.05 [N], at p. 2046.
124
Id., Ch. 12, § 12.05 [A], at p. 1912.
125
G. Born, INTERNATIONAL COMMERCIAL ARBITRATION, Ch. 12, § 12.05 [A], at p. 1914 (3d ed.
2021) (Exhibit 5).
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and did not do so, none of these non-disclosures would have justified removal of any of the
arbitrators. Unsurprisingly, the ICC Court fully considered, and also fully rejected, the Movants’
challenge to the arbitrators during the Panama 1 Arbitration.
131.

Preliminarily, I note that Movants waited until after publication of the Partial Award, in

which the Tribunal found against them, to challenge the arbitrators; I also note that, when they
did assert a challenge, Movants challenged all of the members of the Tribunal, doing so on
different grounds. Although parties sometimes genuinely discover new, previously unknown
grounds for a challenge to an arbitrator who has ruled against them, in many cases challenges
made after an award is rendered are motivated by substantive dissatisfaction over an adverse
decision, rather than by a genuine doubt regarding the arbitrators’ independence and
impartiality.126 That is particularly true where a party challenges all three members of a multiperson tribunal, after an adverse award, on different sets of grounds. 127 That action is more
consistent with an attempted collateral attack on the arbitrators’ award than a genuine objection,
based on newly-discovered evidence, to an arbitrator’s independence. This preliminary
indication is, in my view, fully confirmed by an application of applicable removal standards, as
discussed below.

126

Id., Ch. 12, § 12.05 [M], at p. 2034 (3d ed. 2021); J. Levine, Late-in-the-Day Arbitrator
Challenges and Resignations: Anecdotes and Antidotes, in CHALLENGES AND RECUSALS OF
JUDGES AND ARBITRATORS IN INTERNATIONAL COURTS AND TRIBUNALS, at p. 260 (C. Giorgetti
ed., 2015) (Exhibit 30) (“A common scenario for challenges at an advanced stage in proceedings
is when a party is dissatisfied with a tribunal’s ruling on procedure or substance.”).
127
S. Greenberg, Tackling Guerilla Challenges Against Arbitrators: Institutional Perspective, in
7(2) TRANSNAT'L DISP. MGMT., at para. 29 (2010) (Exhibit 14) (According to former ICC Deputy
Secretary General Simon Greenberg, “a combination of … three factors, i.e. frequent challenges
at inconvenient times and based on spurious grounds, might, when taken together, lead to an
even stronger inference that the challenge is a guerrilla tactic.”), see also paras. 12, 16-22
(discussing tactical challenges that were rejected by the ICC Court: “Sometimes the moment in
the procedure at which a party challenges an arbitrator can give rise to a suspicion that the party
is using the challenge as a dilatory tactic. … [A] time when suspicion might arise as a result of
the timing of a challenge is after the arbitral tribunal has drafted its award but before it is notified
to the parties. It might even be that the challenging party either fears (or has somehow learnt)
that it will lose.… As a variation of the above, it happens (albeit very rarely) that a party files a
challenge after the notification of the final award. In one recent case, the respondent filed an
application for correction of the final award pursuant to Article 29(2) of the Rules and at the
same time introduced a challenge against all members of the arbitral tribunal. The challenge was
mainly based on the arbitral tribunal’s assessment of the evidence in favour of the claimant.”).
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132.

I also note that all of the arbitrators disclosed the circumstances on which Movants rely

when, unusually, Movants issued queries to them following the Partial Award. There is no
indication that any of the arbitrators made any effort to conceal or be less than fully forthcoming
with respect to the circumstances relied upon by Movants.
a)
133.

No Reasonable Doubts Regarding Impartiality or Independence

As noted above, the standard for removal of an arbitrator under the ICC Rules is an

objective one. An arbitrator may be removed if the underlying facts would lead a reasonable
third party to doubt the arbitrator’s independence and impartiality. In this case, none of the
undisclosed facts could lead to such doubts.
134.

First, that two arbitrators sitting in one arbitration have sat or sit together on another

arbitration (as Mr. Gunter and Dr. Gaitskell in this case) is commonplace. 128 No reasonable
counsel who practices in the field of international arbitration would think that this situation gives
rise to reasonable doubts as to the independence or impartiality of one or the other arbitrator.
This is all the more so regarding the situation of Mr. Gunter and Mr. Hanotiau who were not
sitting together in the Panama 1 Arbitration but rather Mr. Hanotiau sat on the related Cofferdam
Arbitration.129
135.

Second, that a barrister did not run a conflicts check with respect to members of his

chambers cannot objectively raise doubts as to his or her independence or impartiality. Indeed,
any barrister would have refused to conduct such a search because it would be contrary to the
confidentiality obligations that barristers are individually subjected to. 130 Again, anyone who
practices in the field of international commercial arbitration would know that to be the case.
This is particularly true for major international law firms that regularly work with barristers.
136.

Third, the contacts between counsel and arbitrator that occurred in this case are also

commonplace. It sometimes happens that an arbitrator will find him or herself sitting as coarbitrator with someone who is counsel before him or her in a different arbitration (as is the case

128

See also below at paras. 175-191, 200.
See also below at paras. 192-198.
130
See also below at paras. 201-202. See also Henchie Declaration, at paras. 94-103.
129
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with Mr. von Wobeser and Mr. Jana). 131 It also happens that an arbitrator in one case will be
appointed president in another case in which counsel for one of the parties from the first case
also appears before the tribunal (as is the case with Dr. Gaitskell and Mr. McMullan). 132 These
situations would not give rise to any objective doubts about the arbitrator’s independence or
impartiality.
137.

In sum, I have no doubt that the undisclosed facts in this case neither could nor should

justify removal of any of the arbitrators in the Panama 1 Arbitration. That conclusion is
supported, in my view, by the fact that the ICC Court reached the same result for similar reasons.
b)
138.

ICC Court Decision

During the Panama 1 Arbitration, the ICC Court carefully considered Movants’ challenge

to the arbitrators, including whether the facts and circumstances that were not disclosed by the
arbitrators were “of such a nature that the challenge is well founded,” applying an “objective
test… in the context of Article 14 of the ICC Rules.” 133 In particular, the ICC Court considered
whether the undisclosed facts could “cast reasonable doubts as to [the arbitrator’s] continued
independence or impartiality.”134
139.

The ICC Court rejected each of Movants’ challenges to the arbitrators in the Panama 1

Arbitration. The ICC Court did so, consistent with its usual practice, in a reasoned decision that
set forth its basis for rejecting those challenges. 135
140.

With regard to Mr. Gunter, the ICC Court held:

131

See also below at paras. 208-211.
See also below at paras. 203-207.
133
See ICC Court Statement of Reasons, Exhibit 58 to Movants’ Consolidated Motion to Vacate,
at internal page 5 (DKT No. 55-62).
134
ICC Court Statement of Reasons, Exhibit 58 to Movants’ Consolidated Motion to Vacate, at
internal page 9 (DKT No. 55-62).
135
Although the ICC Court was previously not required to provide reasons for its decisions
under Art. 11(4) of the 2012 ICC Rules, it would exceptionally agree to do so in practice when
requested by both parties. In an effort to increase transparency, the ICC Rules have now
introduced an express provision allowing any party to request a communication of the ICC
Court’s reasons, see 2021 ICC Rules, Appendix II, at Art. 5.
132
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a.

“Mr. Gunter’s relationships with Prof Hanotiau … were not of such a nature that

they “might … call into question the arbitrator’s independence in the eyes of the parties”
and thus Mr. Gunter had no duty to disclose such circumstances.” It also noted that
neither the ICC Note, nor other sources list similar circumstances as disclosable. 136
b.

“Regardless of whether the circumstance [that Mr. Gunter sits with Dr. Gaitskell

in an unrelated ICC arbitration] should or should not have been disclosed, … [t]he mere
theoretical opportunity to discuss the matter without the third arbitrator, which may arise
in any context, cannot qualify as a reasonable doubt as to Mr. Gunter’s independence or
impartiality.”137
141.

With regard to Dr. Gaitskell, the ICC Court held:
a.

“Circumstance 1 [that Dr. Gaitskell sits with Mr. Gunter in an unrelated ICC

arbitration] fails for the same reason as it did with respect to the challenge of Mr.
Gunter.”138
b.

“In this particular case, Mr Gaitskell sits as president of an arbitral tribunal in a

case where Mr McMullan, counsel for Respondent, acts for one of the parties. However,
the mere fact that counsel for Respondent appeared in one other arbitration before Mr
Gaitskell is not such as to cast reasonable doubts as to Mr Gaitskell’s continued
independence or impartiality.”139
c.

There was no duty to disclose that a member of the same chambers as Mr.

McMullan’s appointed Dr. Gaitskell as president of an arbitral tribunal together with the

136

See ICC Court Statement of Reasons, Exhibit 58 to Movants’ Consolidated Motion to Vacate,
at internal page 7 (DKT No. 55-62).
137
See ICC Court Statement of Reasons, Exhibit 58 to Movants’ Consolidated Motion to Vacate,
at internal page 7 (DKT No. 55-62).
138
See ICC Court Statement of Reasons, Exhibit 58 to Movants’ Consolidated Motion to Vacate,
at internal page 9 (DKT No. 55-62).
139
See Id.
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other co-arbitrator, because barristers’ chambers should not be “treated the same as law
firms” and “confidentiality obligations apply… between members of such chambers.” 140
d.

For the same reasons, Dr. Gaitskell was not obligated to disclose information

regarding other members of his chambers. 141
142.

With regard to Mr. von Wobeser, the ICC Court held:
a.

“The first circumstance invoked [that Mr von Wobeser was unduly influenced by

deliberating with Mr Gunter and Mr Gaitskell] lacks merit, because the underlying
challenges against Mr Gunter and Mr Gaitskell fail.”142
b.

“It is noted that Mr von Wobeser is Claimants’ appointed arbitrator in this

arbitration, while Mr Jana is counsel for Respondent. Regardless of whether or not Mr
von Wobeser should have specifically disclosed his role as arbitrator together with Mr
Jana, the Court does not consider that role to be such that it calls into question Mr. von
Wobeser’s continued independence or impartiality.”143
143.

For all of these reasons, the ICC Court rejected Movants’ challenges and refused to

remove any of the three arbitrators. In my view, for the reasons outlined above, this conclusion
was unquestionably correct and fully in accordance with the expectations of sophisticated
commercial parties and international arbitration counsel.
144.

Moreover, as I explained above, the ICC Note does not require an arbitrator to disclose

all relationships with other arbitrators or with counsel, but only that the arbitrator consider such
relationships and disclose them if he or she has doubts as to whether they could give rise to
reasonable doubts about his or her independence and impartiality. 144 In my opinion, it was
perfectly reasonable for the arbitrators to conclude, without the benefit of the ICC Court’s
subsequent interpretation, that no disclosure was required. Similarly, in my view, the vast

140

See Id.
See Id.
142
See Id., at internal page 10.
143
See Id.
144
See above at paras. 46-52.
141
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majority of international arbitrators would have taken precisely the same approach as that of Dr.
Gaitskell and Mr. von Wobeser.
145.

In any event, the ICC Court’s decision makes clear that, even if disclosure had been

required by one or more of the arbitrators, and had not been made, none of the arbitrators were
subject to removal under the applicable objective test. In my view, that result is clearly correct
under the ICC Rules, as well as the IBA Guidelines.
146.

I also believe that the ICC Court’s decision should, at a minimum, be accorded

substantial weight in considering whether the challenged arbitrators were properly subject to
removal for a lack of impartiality and independence. As discussed above, arbitration is based
upon consent, with the parties enjoying broad autonomy with respect to the arbitral procedures;
that autonomy extends to the selection, disclosure obligations and removal of arbitrators. 145
147.

Here, the Parties agreed to arbitrate under the ICC Rules, administered by the ICC Court:

in doing so, the Parties undertook to accept as final and binding the ICC Court’s application of
the ICC Rules, including rules regarding arbitrator independence and impartiality. 146 Having
done so, the Parties should be able to challenge the ICC Court’s application of those rules only in
exceptional cases. In my view, that conclusion is particularly appropriate given the ICC Court’s
extensive experience and expertise in the application and interpretation of its rules.
148.

Movants claim that the ICC Court applied an erroneous standard for removal, requiring a

showing of an actual conflict of interest on the part of the challenged arbitrators. 147 In my view,
that is incorrect. Contrary to Movants’ complaint, the objective test applied by the ICC Court
does not require demonstrating that an arbitrator has an actual conflict of interest. Instead, the
ICC Court considered whether there were facts which “cast reasonable doubts as to [the

145

See above at paras. 36-37, 40-41.
Article 11(4) of the ICC Rules (Exhibit 23) provides that “[t]he decisions of the [ICC] Court
as to the appointment, confirmation, challenge or replacement of an arbitrator shall be final.”
147
Movants’ Consolidated Motion to Vacate, at p. 21 (DKT No. 55). Like the Movants,
Professor Giorgetti seems to imply that the ICC Court proceeded to an assessment of “actual
bias” – this is, however, not the case. See Prof. Giorgetti Report, at para. 28.
146
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arbitrator’s] continued independence or impartiality.” 148 Rather than requiring an actual conflict,
the ICC Court applied the correct standard, which requires only reasonable doubts as to the
arbitrator’s independence and impartiality.149
149.

The applicability of this standard is also confirmed by Movants’ expert, Professor

Giorgetti, according to whom “scholars and commentators agree that ‘in contrast to the
subjective perspective from which disclosure obligations are to be examined, the vantage point
for the evaluation of disqualification requests is an objective one.’” 150 Under Professor
Giorgetti’s own standard, “a reasonable third party ‘would [have to] find an evident or obvious
appearance of lack of impartiality on a reasonable evaluation of the facts” for an arbitrator to be
removed.151
150.

Professor Giorgetti also asserts that the same objective standard applicable under Article

14 of the ICC Rules has been “adopted in domestic courts reviewing arbitral awards.” 152 Despite
that, she then says that the “ICC Court’s decision is of limited usefulness, as it applies a different
standard than is applicable to U.S. vacatur proceedings.” 153 If the standards are the same in
148

ICC Court Statement of Reasons, Exhibit 58 to Movants’ Consolidated Motion to Vacate, at
internal page 9 (DKT No. 55-62).
149
Unlike Professor Giorgetti, I do not believe that the ICC Court erred in rejecting the potential
for communications among tribunal members generally, or between tribunal members and
counsel. See Prof. Giorgetti Report, at para. 34. In doing so, the ICC Court did not require a
showing of actual conflict. It simply pointed out that no reasonable doubts could arise from
potential communications in the context of other arbitrations. This is consistent with my
experience, as arbitrators would have many other means and opportunities of communicating if
they had wished to discuss a case. The mere fact that arbitrators or arbitrators and counsel serve
together on other arbitration panels therefore cannot give rise to justifiable doubts that they may
have exchanged views regarding another arbitration. See below at paras. 187-191.
150
Prof. Giorgetti Report, at para. 28.
151
Prof. Giorgetti Report, at para. 29 (emphasis added) (citing Blue Bank v. Venezuela). Even
though Professor Giorgetti expressly refers to a stringent standard requiring “an evident or
obvious appearance of lack of impartiality on a reasonable evaluation of the facts,” she
mistakenly concludes that a mere “impression of bias” would suffice to meet the objective
standard, see Prof. Giorgetti Report, at para. 29. As discussed above at para. 129, an arbitrator
however should only be removed if there is a real, serious possibility of bias, rather than a mere,
unjustifiable “suspicion.”
152
Prof. Giorgetti Report, at paras. 30-31 (citing Gianelli Money and FAA Section 10).
153
Prof. Giorgetti Report, at para. 33. If the standards are the same, as alleged by Professor
Giorgetti, then the ICC Court’s decision necessarily has even more significant evidentiary weight
for the present vacatur proceedings than stated below at paras. 166-170.
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Professor Giorgetti’s view, they cannot also be different and they ought therefore not be of only
limited usefulness.
*
151.

*

*

In sum, in my view, none of the arbitrators in the Panama 1 Arbitration were subject to a

valid challenge or to removal on the basis of the non-disclosed facts and circumstances. That
conclusion is confirmed by the reasoned decision of the ICC Court rejecting Movants’
challenges to those arbitrators. If these conclusions are correct, as I believe they are, then there
is no conceivable basis for Movants’ application to vacate the Final Award on the same grounds.
IV.

ARBITRATORS’ NON-DISCLOSURE DOES NOT PROVIDE GROUNDS FOR
VACATUR
A.

The Vacatur Standard under the FAA
1.

152.

FAA and New York Convention

The Parties agree that in the Eleventh Circuit Article V of the New York Convention

provides the sole grounds for vacating international arbitration awards like the one here. 154
However, Movants also assert that “there is no material difference between those grounds and
those for vacatur of domestic awards under Section 10 of the FAA.” 155
153.

While Respondent disagrees with Movants’ assertion, I have been instructed to focus my

opinion on the vacatur standard under Section 10(a)(2) of the FAA (evident partiality) without
considering whether other standards under the New York Convention might apply.

154

See Respondent and Counter-Movant ACP’s Response to Consolidated Motion to Vacate
Partial and Final Awards, filed concurrently herewith; Movants’ Consolidated Motion to Vacate,
at p. 12 (DKT No. 55). See Indusrial Risk Insurers v. M.A.N. Gutehoffnungshütte GmbH, 141
F.3d 1434, 1445 (11th Cir. 1998).
155
Movants’ Consolidated Motion to Vacate, at p. 12 (DKT No. 55).
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2.

The Vacatur Standard Is More Stringent Than That for Either Disclosure
or Challenge

154.

There are very significant differences between the standards that apply to (a) disclosure

of potential conflicts by a prospective arbitrator or arbitrator; (b) challenge and removal of an
arbitrator from an arbitral tribunal; and (c) vacatur or non-recognition of an arbitral award. Each
of these three different stages of the arbitral process – disclosure, removal and vacatur/nonrecognition – involve very different considerations and are subject to very different standards. 156
155.

As noted above, arbitrators are required under virtually all institutional arbitration rules

and national arbitration laws to disclose a materially broader set of circumstances than those that
would permit disqualification of the arbitrator. 157 That is because disclosure of potential
conflicts involves less delay, expense or other complication of the arbitral process than removal
of an arbitrator and because removal of an arbitrator entails significantly greater interference
with the parties’ presumptive freedom to select the arbitrators than does disclosure of potential
conflicts. As a consequence, a significantly higher standard must be satisfied to warrant removal
of an arbitrator than to require disclosure of information by an arbitrator.
156.

Similarly, under almost all national laws, annulment of an arbitral award requires

satisfying a significantly more demanding standard than those applicable to either disclosure of
information by an arbitrator or removal of an arbitrator. 158 Again, that is because vacatur of an
award is a very different action than removal of an arbitrator, which imposes much more
significant costs and delays on the parties and the arbitral process. In particular, vacatur of an
award invalidates the result of the parties’ agreed dispute resolution process and gives rise to
repetition of the entire arbitral proceeding.159

156

G. Born, INTERNATIONAL COMMERCIAL ARBITRATION, Ch. 12, § 12.05 [A], at p. 1893 (3d ed.
2021) (Exhibit 5).
157
See above at para. 126.
158
See above at para. 126.
159
G. Born, INTERNATIONAL COMMERCIAL ARBITRATION, Ch. 12, § 12.05 [F], at p. 1957 (3d ed.
2021) (Exhibit 5). In the present case, this would entail repetition of arbitration proceedings that
already incurred a combined cost of over $140 million (including the Dispute Adjudication
Board (“DAB”) costs), see Henchie Declaration, at para. 233.
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157.

Moreover, disqualification of an arbitrator merely removes one individual member from

an arbitral tribunal during the course of the arbitral process, so that the arbitration can continue to
proceed to a final award by a properly-constituted tribunal; removal of an arbitrator does not
reverse or invalidate actions by the arbitral tribunal as a whole. In contrast, vacatur of an arbitral
award invalidates the collective decisions of the entire tribunal, typically scrutinized by an
arbitral institution (as under the ICC Rules), effectively annulling the results of the parties’
agreed dispute resolution process. It is therefore both appropriate and the universal rule that
vacatur of an arbitral award requires satisfying a significantly more demanding standard than
removal of an arbitrator.
3.
158.

The Vacatur Standard

It is “well settled that judicial review of an arbitration award is narrowly limited” and that

“such review is ‘among the narrowest known to the law.’” 160 Indeed, the FAA provides
narrowly limited grounds for vacatur and expressly presumes that arbitration awards will be
confirmed.161 Courts therefore vacate awards under the FAA only rarely and exceptionally.
159.

Section 10(a)(2) of the FAA permits vacatur of an award if there was “evident partiality”

on part of the arbitrators. The Eleventh Circuit has interpreted the “evident partiality” standard
as requiring that “(1) an actual conflict exists, or (2) the arbitrator knows of, but fails to disclose,
information which would lead a reasonable person to believe that a potential conflict exists.” 162
The “partiality must be ‘direct, definite and capable of demonstration, rather than remote,
uncertain and speculative.’”163 Additionally, the party seeking vacatur “must point to evidence
of an actual conflict of interest or identify a business or other connection that might create a
reasonable impression of possible bias that the arbitrator failed to disclose.” 164 Consistent with
160

Grupo Unidos Por El Canal, S.A. v. Autoridad del Canal de Panama, No. 17-2399, 2018 WL
3059649, at *1 (S.D. Fla. June 20, 2018) (quoting Davis v. Prudential Sec, Inc., 59 F.3d 1186,
1190 (11th Cir. 1995) and AIG Baker Sterling Heights, LLC v. Am. Multi-Cinema, Inc., 508 F.3d
995, 1001 (11th Cir. 2007)).
161
Gianelli Money Purchase Plan & Trust v. ADM Investor Servs., 146 F.3d 1309, 1312 (11th
Cir. 1998) (“Judicial review of arbitration awards is ‘narrowly limited,’ and the FAA presumes
that arbitration awards will be confirmed.”).
162
Id.
163
Id.
164
Aviles v. Charles Schwab & Co., Inc., 435 F.App’x 824 (11th Cir. 2011).
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the generally-applicable standards for vacatur of arbitral awards, it is well established that a party
seeking vacatur of an award bears a very substantial burden of demonstrating the arbitrators’ lack
of independence and impartiality.165
160.

Importantly, it is clear that for non-disclosure to lead to vacatur, the undisclosed fact must

“lead a reasonable person to believe that a potential conflict exists.” 166 Thus, the lack of
disclosure of a particular circumstance cannot by itself lead to a finding of evident partiality.
161.

The fact that an arbitrator’s non-disclosure of facts which should have been disclosed is

insufficient to constitute “evident partiality” is the position adopted in the overwhelming bulk of
U.S. (and foreign) case law and commentary:
a.

In Johnson v. Directory Assistants, the court found that the “§ 10(a)(2) inquiry

focuses on whether ‘the undisclosed facts create a reasonable impression of partiality’”
167

and it was “unconvinced that the failure to disclose [the] information would justify

vacatur,” even if the party could show that it had asked for disclosure of the information
at issue in that case.168

165

G. Born, INTERNATIONAL COMMERCIAL ARBITRATION, Ch. 25, § 25.04 [E], at p. 3565 (3d ed.
2021) (Exhibit 5). See, e.g., Kolel Beth Yechiel Mechil of Tartikov, Inc. v. YLL Irrevocable
Trust, 729 F.3d 99, 102 (2d Cir. 2013) (“Appellants have not presented any evidence that meets
the high burden of proof necessary to vacate an arbitration award”); Al-Harbi v. Citibank, N.A.,
85 F.3d 680, 683 (D.C. Cir. 1996) (“The burden on a claimant for vacation of an arbitration
award due to ‘evident partiality’ is heavy, and the claimant must establish specific facts that
indicate improper motives on the part of an arbitrator.”). See also Restatement of the U.S. Law
of International Commercial and Investor-State Arbitration §4.18 comment c (2019) (with
respect to recognition and enforcement, “[a] party opposing recognition or enforcement on the
basis of evident partiality bears the burden of proving the factual basis for application of this
ground.”).
166
Gianelli Money Purchase Plan & Trust v. ADM Investor Servs., 146 F.3d 1309, 1312 (11th
Cir. 1998).
167
Dalton Johnson v. Directory Assistants Inc., 797 F.3d 1294, 1300 (11th Cir. 2015) (quoting
Lifecare Int’l, Inc. v. CD Med., Inc., 68 F.3d 429, 433 (11th Cir. 1995)).
168
Dalton Johnson v. Directory Assistants Inc., 797 F.3d 1294, 1300 (11th Cir. 2015).
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b.

In Nat’l Indem. Co. v. IRB Brasil Resseguros, the court held that “[i]t is not the

nondisclosure itself but the materiality of the undisclosed facts that controls the evident
partiality inquiry.”169
c.

In Montez v. Prudential Securities, the court concluded that a “federal court

cannot vacate an arbitration award [under 9 U.S.C. § 10(a)(2)] based on a failure to
disclose merely because an arbitrator failed to comply with NASD [institutional]
rules.”170 Thus, even where an arbitrator has a duty to disclose under the applicable
institutional rules (in that case, the NASD rules), nondisclosure did not in itself constitute
grounds for vacating an award.
d.

One commentator observes that “[n]either the FAA nor the current UAA provides

that an arbitrator’s failure to disclose information, standing alone, is a basis for vacation
of an arbitration award. … [N]on-prevailing parties have sought vacatur of arbitration
awards based upon the disclosures required by either Canon II of the American
Arbitration Association/American Bar Association Code of Ethics for Arbitrators in
Commercial Disputes (Code) or Rule 19 of the AAA Commercial Arbitration Rules. The
courts have declined to grant vacatur on either basis.”171
e.

Another commentator states that “US courts will set aside an arbitral award only

if non-disclosure ‘created a substantial danger of an unjust result’.” 172
162.

This conclusion is in line with international practice both in ICC arbitrations and under

the IBA Guidelines:

169

Nat’l Indem. Co. v. IRB Brasil Resseguros S.A., 164 F.Supp.3d 457 (S.D.N.Y. 2016).
Montez v. Prudential Securities, Inc., 260 F.3d 980 (8th Cir. 2001).
171
J.L. Knoll, Disqualification of Arbitrators: What Does an Arbitrator Need to Disclose?, 32
BRIEF 13, 17 (2003) (Exhibit 28).
172
W.M. Tupman, Challenge and Disqualification of Arbitrators in International Commercial
Arbitration, 38 INT’L & COMPAR. L.Q. 26, 41-42 (1989) (Exhibit 38).
170
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a.

The ICC Note states that “failure to disclose is not in itself a ground for

disqualification.”173
b.

When the ICC Court decided Movants’ challenges in the Panama 1 Arbitration, it

noted in its Statement of Reasons that a “failure to disclose circumstances that an
arbitrator should have disclosed does not per se lead to the conclusion the challenge
should be granted.”174 Since the standard for vacatur is even higher than the standard for
removal upon a challenge, this approach applies a fortiori to the present vacatur
proceedings.
c.

The IBA Guidelines provide that a “later challenge based on the fact that an

arbitrator did not disclose such facts or circumstances should not result automatically in
… a successful challenge to any award. Nondisclosure cannot by itself make an
arbitrator partial or lacking independence: only the facts or circumstances that he or she
failed to disclose can do so.”175
d.

As noted above, the IBA Guidelines supersede the IBA Code of Ethics. 176 The

IBA Code of Ethics formerly provided that “[f]ailure to make such disclosure creates an
appearance of bias, and may of itself be a ground for disqualification even though the
non-disclosed facts or circumstances would not of themselves justify disqualification.”
This statement reflects an approach that was specifically rejected in the IBA Guidelines,
the ICC Rules and other contemporary authority.
163.

I have adopted the same view in my commentary on International Commercial

Arbitration. There, I state that:
“Most authorities correctly reject the IBA Rules of Ethics’ suggestion that an arbitrator
may generally be disqualified for failing to disclose a matter which would not itself be
disqualifying….
173

ICC Note of 2021, at para. 24 (Exhibit 22); ICC Note of 2019, at para. 20 (Exhibit 21); ICC
Note of 2016, at para. 19 (Exhibit 20).
174
ICC Court Statement of Reasons, Exhibit 58 to Movants’ Consolidated Motion to Vacate, at
internal page 5 (DKT No. 55-62).
175
IBA Guidelines, Part II, at para. 5 (Exhibit 19) (emphasis added).
176
See above at paras. 88-89.
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Other authorities are to the same effect, usually holding that the non-disclosure of a fact
or circumstance can be considered together with other matters in determining a challenge,
but that it is not independently dispositive. Some authorities have, sensibly, adopted
analyses that consider the circumstances surrounding the non-disclosed information to
determine its materiality and relevance to the arbitrator’s alleged lack of impartiality.” 177
164.

In my view, therefore, Professor Giorgetti is mistaken in asserting that a “neutral

observer would reasonably doubt the independence and impartiality of arbitrators who fail to
disclose circumstances, which, in the eyes of the parties, must be disclosed.” 178 Professor
Giorgetti’s statement collapses the standards for disclosure and removal, making the lack of
disclosure by itself sufficient to raise objective justifiable doubts justifying removal, and then
transposing that faulty conclusion into a basis for vacatur. This analysis is contradicted by the
institutional rules and other guidance that Professor Giorgetti relies on and would be a dramatic
departure from contemporary international arbitration practice even with respect to removal; it
would be an even more radical departure with respect to vacatur of an award. 179
165.

In sum, in my opinion, it is well-established that a mere non-disclosure of facts or

circumstances is insufficient to warrant vacatur. In order to satisfy the “evident partiality”
standard under the FAA, Movants would need to demonstrate that the undisclosed facts
themselves “would lead a reasonable person to believe that a potential conflict exists.” Put
differently, it is the facts that are not disclosed, rather than the non-disclosure of those facts,
which are relevant to the question of evident partiality. As discussed in Section B below, the
facts Movants rely on do not come close to meeting the test for evident partiality.

177

G. Born, INTERNATIONAL COMMERCIAL ARBITRATION, Ch. 12, § 12.05 [K], at pp. 2029-2030
(3d ed. 2021) (Exhibit 5) (citations omitted).
178
Prof. Giorgetti Report, at paras. 36, 40.
179
Even though Professor Giorgetti expressly supports a stringent objective standard for removal
requiring “that a reasonable third party” would find “an evident or obvious appearance of lack of
impartiality on a reasonable evaluation of the facts,” see Prof. Giorgetti Report, at para. 29
(emphasis added), Professor Giorgetti contradicts herself in alleging that a “reasonable third
party” or “neutral observer” should assess the facts from a subjective “in the eyes of the parties”
perspective, which is the subjective standard for disclosure, see Prof. Giorgetti Report, at paras.
15, 36, 40.
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4.
166.

The ICC Challenge Decision Has Significant Evidentiary Value

As discussed above, the ICC Court has previously rejected Movants’ challenge to the

arbitrators in a reasoned decision.180 In my view, the ICC Court’s decision should be given
significant evidentiary weight in the context of these vacatur proceedings.
167.

As noted above, the Parties agreed to arbitrate pursuant to the ICC Rules, administered by

the ICC Court, including with respect to arbitrator challenges; in particular, the Parties agreed to
accept that the ICC Court’s challenge decisions are final and binding. 181 The ICC Court’s
challenges decisions ought therefore to have, at a minimum, very substantial weight in
subsequent proceedings in national courts.
168.

Moreover, as discussed above, a less demanding standard applies in challenge

proceedings than in vacatur proceedings.182 As a consequence, challenges to an arbitrator that
were rejected by an arbitral institution such as the ICC Court should be rejected a fortiori under
the stricter standard of “evident partiality” in vacatur proceedings. An institutional decision
rejecting a challenge should be particularly persuasive in later recognition proceedings because
of the reduced standard of proof applicable in the former. 183
169.

This was the case, for example, in Belize Bank Limited v. Government of Belize.184

There, vacatur was sought because, among other reasons, the LCIA had rejected an arbitrator
challenge for reasons that allegedly violated U.S. public policy. The court however referred to,
quoted and adopted the LCIA’s reasoning in its decision rejecting the prior challenge, and
rejected the request for vacatur.185 The court observed that the “LCIA’s and the Division’s
decisions rejecting Belize’s challenges to the arbitral panel were well reasoned and consistent
with the LCIA’s Rules.”186

180

See above at paras. 138-151.
See above at para. 147.
182
See above at paras. 154-157.
183
G. Born, INTERNATIONAL COMMERCIAL ARBITRATION, Ch. 26, § 26.05 [C], at p. 3953 and Ch.
25, § 25.04 [E], at p. 3573 (3d ed. 2021) (Exhibit 5).
184
Belize Bank Ltd. v. Government of Belize, 191 F.Supp.3d 26 (D.D.C. 2016).
185
Id. at 35-40.
186
Id. at 38.
181
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170.

The same conclusion should apply here. The ICC Court’s rejection of Movants’

challenges to the three arbitrators, on precisely the same grounds as asserted in these vacatur
proceedings, should be entitled to very substantial weight. Absent extraordinary circumstances,
not suggested by Movants, the ICC Court’s decision regarding the arbitrators’ independence and
impartiality should be accepted.
B.
171.

Undisclosed Circumstances in This Case Do Not Justify Vacatur

In any event, even apart from the ICC Court’s decision, I have no doubt whatsoever that

the standard for vacatur has not been satisfied in this case. Preliminarily, the circumstances that
the arbitrators allegedly did not disclose did not merit disclosure at all, as explained above. 187 It
follows that there can be no basis for vacatur based on such “non-disclosures”; there was nothing
that the arbitrators were required to disclose and their making no disclosure was entirely
consistent with the ICC Rules, the IBA Guidelines and the FAA. There is therefore no
conceivable basis for vacatur of the Award.
172.

Furthermore, even if the arbitrators had been obligated to disclose particular facts or

circumstances, but did not do so, that non-disclosure would not warrant challenge or removal, as
the ICC Court correctly determined. In light of the more demanding standard for vacatur than
for removal, it again follows a fortiori that there is no conceivable basis for vacatur of the
Award.
173.

Finally, even apart from the ICC Court’s ruling, I see no plausible basis for concluding

that the Award should be vacated on the grounds that the arbitrators were evidently partial.
1.
174.

Mr. Gunter’s Non-Disclosures Do Not Justify Vacatur

Movants assert that the fact that Dr. Gaitskell “appointed” Mr. Gunter as president of a

tribunal in a separate arbitration constitutes “evident partiality” on the part of Mr. Gunter. In my
view, that assertion is entirely without merit.

187

See above at Section III.
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a)
175.

Alleged “Quid Pro Quo” by “Appointment” as Presiding Arbitrator

Movants’ apparent theory is that a reasonable person would suspect that Mr. Gunter was

beholden to Dr. Gaitskell for giving him this “lucrative” appointment, and that there was
therefore a possibility of “quid pro quo,” i.e., that in return for the appointment Mr. Gunter
would side with Respondent, the party that nominated Dr. Gaitskell, in the Panama 1 Arbitration.
In my view, Movants’ theory is fundamentally flawed in multiple respects; it is wholly
speculative and it ignores basic aspects of the arbitral process.
176.

First, the fact that two arbitrators serve together in one arbitration while simultaneously

serving together in another arbitration is not “evidence that they were predisposed to favor one
party over another in either arbitration.” 188 It is in no way unusual for two (or more) arbitrators
to serve together in more than one arbitration at the same time; I have encountered countless
examples of members of a tribunal sitting together in other proceedings in my experience as
counsel and arbitrator, and in institutional practice. Precisely because service on more than one
tribunal does not give rise to concern, the IBA Guidelines do not consider it a circumstance that
needs to be disclosed, much less a circumstance that would permit removal of an arbitrator or
vacatur of an award. This would not be the case were the types of quid pro quos insinuated by
Movants a plausible possibility.
177.

Movants’ expert suggests that arbitrators sitting together on more than a single tribunal

raises concerns because it could create a social relationship between only some of the
arbitrators.189 That is both entirely speculative and mistaken. All arbitrators in international
arbitrations are required to be independent and impartial. The fact that two (out of three)
arbitrators have closer or different social contacts in no way suggests that these obligations of
independence and impartiality are disregarded. 190 Again, I can attest from personal experience
188

Scandinavian Reinsurance Co. v. St. Paul Fire & Marine Ins. Co., 668 F.3d 60, 74 (2d Cir.
2012); Boll v. Merrill, Lynch, Pierce, Fenner & Smith, Inc., No. 04-80031, 2004 WL 5589731,
*6 n.5 (S.D. Fla. June 28, 2004) (“prior arbitration service … does not constitute the type of
information which must be disclosed.” (quoting Andros Compania Maritima, S.A. v. Marc Rich
& Co., A.G., 579 F.2d 691, 701 (2d Cir. 1978))).
189
Prof. Giorgetti Report, at para. 39.
190
This was also confirmed in FDIC v. IIG Capital LLC, where this court agreed that the
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that the extent of social contacts between different members of an arbitral tribunal has no
material impact on the tribunal’s interactions or decision-making.
178.

Moreover, regardless of whether arbitrators repeatedly serve together, 191 the potential for

social relationships between only some of the arbitrators exists in any arbitration. Social
relationships can be formed through countless other channels, for example through membership
in the same professional association, social or charitable organizations, or through social media
networks – all of which are explicitly included on the IBA Guidelines’ Green List and do not
give rise to concern.192
179.

Second, Movants also misstate Dr. Gaitskell’s ability to influence Mr. Gunter’s

appointment. Dr. Gaitskell did not “appoint” or “nominate” Mr. Gunter as president of a
tribunal. Rather, Dr. Gaitskell jointly participated in the selection of Mr. Gunter with his coarbitrator, meaning that Dr. Gaitskell had, at most, only half the required vote. 193 The
appointment of Mr. Gunter was dependent on the other co-arbitrator, Mr. James C. Perry, who

relationship established between a sole arbitrator and the counsel representing one of the parties
through joint participation in a summer program and being founding members in two
professional organizations was “nothing beyond the kind of professional interactions that one
would expect of successful lawyers active in the specialized area,” see FDIC v. IIG Capital LLC,
525 F.App’x 904, 905-906 (11th Cir. 2013). If it is true that such relationships between
arbitrators and counsel do not give rise to concern, there can a fortiori be no concern regarding
such relationships between arbitrators, who are all required to be independent and impartial. See
also Boll v. Merrill, Lynch, Pierce, Fenner & Smith, Inc., No. 04-80031, 2004 WL 5589731, *6
n.5 (S.D. Fla. June 28, 2004) (“prior arbitration service … does not constitute the type of
information which must be disclosed.” (quoting Andros Compania Maritima S.A. v. Marc Rich
& Co., A.G., 579 F.2d 691, 701 (2d Cir. 1978))).
191
Prof. Giorgetti Report, at para. 39.
192
Similarly, suggestions that service on more than one tribunal permits unequal access to
information are unwarranted where arbitrators sit together in unrelated arbitrations, as is the case
here. That is because the information gained in one arbitration is entirely irrelevant to the other.
See Prof. Giorgetti Report, at para. 39.
193
Andros Compania Maritima, S.A. v. Marc Rich & Co., A.G., 579 F.2d 691, 701 (2d Cir. 1978)
(rejecting vacatur request where one arbitrator, Nelson, had been involved with the selection of
another arbitrator, Arnold, holding that “when Arnold was appointed chairman of an arbitration
panel that included Nelson, the third arbitrator, as well as Nelson, chose the chairman. … We
simply do not regard this as the sort of information that an arbitrator would reasonably regard as
creating an impression of possible bias.”).
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was actively involved in the joint search for a president with prior experience in construction
arbitration cases and who had veto power over the nomination of Mr. Gunter. 194
180.

Third, Movants’ suggestion that serving as chair of a tribunal can result in higher

compensation than being a co-arbitrator is incomplete and distorted. Serving as a presiding
arbitrator only results in higher compensation because it entails a significant amount of
additional work.195 Although precise comparisons are difficult, my experience is that serving as
a presiding arbitrator is regarded as less, not more, financially attractive than serving as a coarbitrator. Indeed, prominent arbitrators often decline chair appointments because they are too
busy to take on the additional responsibility and work that such appointments entail.
181.

Professor Giorgetti opines that serving as president of a tribunal is seen by arbitrators as a

“highly lucrative post.”196 In my experience, arbitrators like those who served on the Tribunal in
the Panama 1 Arbitration do not view appointment as presiding arbitrator as lucrative. 197 Mr.
Gunter is a partner at a major law firm and presumably shares in the firm’s profits. I would
expect that his fees as arbitrator do not go directly to him but to his law firm. The fee revenues
(as well as hourly rates) a law firm would accrue when a partner acts as counsel to a party are
almost always significantly higher than what the firm may earn when one of its partners act as an
arbitrator (particularly in an institutional arbitration such as one under the ICC Rules). 198

194

See Henchie Declaration at paras. 79, 84(d) and exhibits cited therein.
In the present case, the president, Mr. Gunter, spent almost twice as many hours working on
the arbitration than each of the co-arbitrators. While Mr. Gunter (together with the Tribunal
Secretary) dedicated 4,317 hours to the matter, Dr. Gaitskell spent 2,241 hours and Mr. von
Wobeser spent 2,351 hours. See Final Award, at para. 171 (DKT No. 55-4).
196
Prof. Giorgetti Report, at para. 22.
197
I therefore also do not believe that the ICC Court erred in ignoring any “possible substantial
financial remuneration that these appointments may entail” according to Professor Giorgetti. See
Prof. Giorgetti Report, at para. 35.
198
J. Karton, International Arbitration Culture and Governance, in INTERNATIONAL
ARBITRATION AND GLOBAL GOVERNANCE: CONTENDING THEORIES AND EVIDENCE, ch. 4, at pp.
74-116 (W. Mattli & T. Dietz eds. 2014) (Exhibit 27) (see p. 16 of the extract). See also B.
Guandalini, Economic Analysis of the Arbitrator’s Function, 2020, at pp. 219-220 (Exhibit 15).
195
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182.

For these reasons, there is no basis for believing that Mr. Gunter would have considered

an appointment as president an attractive financial incentive. 199 That again makes Movants’
speculation about some sort of quid pro quo highly implausible.
183.

Fourth, it is also highly implausible to suggest that Dr. Gaitskell would seek a quid pro

quo from another arbitrator (Mr. Gunter) by “appointing” him as presiding arbitrator in another
arbitration in order to favor the party that nominated him (Respondent) in the Panama 1
Arbitration. That hypothesis is unjustifiably speculative, requiring corrupt motives on the part of
two distinguished jurists as well as the execution of a secret and improper quid pro quo.
Movants’ theory also effectively presupposed what it seeks to establish, namely that Dr.
Gaitskell was biased in the first place.
184.

Dr. Gaitskell was required, by the ICC Rules and otherwise, to be independent and

impartial in both the Panama 1 Arbitration and in the unrelated arbitration. 200 By engaging in the
behavior alleged by Movants, he would have been violating his obligations in the Panama 1
Arbitration by impermissibly favoring the party that appointed him, and also violating his
obligations in the unrelated arbitration by seeking to appoint a chair for reasons other than who
was best suited to be chair in that arbitration. There is in my view nothing whatsoever that
justifies that sort of accusation.
185.

Furthermore, there would appear to be no financial incentive for Dr. Gaitskell to seek to a

quid pro quo with Mr. Gunter. Dr. Gaitskell would receive whatever compensation he was
199

J. Karton, International Arbitration Culture and Governance, in INTERNATIONAL
ARBITRATION AND GLOBAL GOVERNANCE: CONTENDING THEORIES AND EVIDENCE, ch. 4, at pp.
74-116 (W. Mattli & T. Dietz eds. 2014) (Exhibit 27) (see p. 16 of the extract) (“If nothing else,
the choice to act as an arbitrator is itself arguably irrational... Clearly, the symbolic capital they
earn as arbitrators, including personal satisfaction and the esteem of their peers, is more
important to them than the financial capital they earn in fees.”).
200
J. Karton, International Arbitration Culture and Governance, in INTERNATIONAL
ARBITRATION AND GLOBAL GOVERNANCE: CONTENDING THEORIES AND EVIDENCE, ch. 4, at pp.
74-116 (W. Mattli & T. Dietz eds. 2014) (Exhibit 27) (see pp. 17-18 of the extract) (“ICA
[International Commercial Arbitration] promotes itself as a neutral forum and cannot be seen as a
legitimate system of dispute resolution if arbitrators are not neutral. … Like all social norms,
neutrality is enforced by social sanctions meted out by other members of the community. A clear
example was given by a senior arbitrator, who related two occasions where he publicly shamed
co-arbitrators … for acting in a non-neutral manner.”).
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entitled to in both arbitrations, regardless of their outcomes. Seeking a quid pro quo with another
arbitrator would have had a significant risk of tarnishing Dr. Gaitskell’s reputation, which would
in turn gravely damage his ability to obtain future appointments and would outweigh any
potential short-term benefit insinuated by Movants.201
186.

Similarly, Movants’ theory also requires concluding not only that Dr. Gaitskell

improperly offered a quid pro quo but that Mr. Gunter improperly accepted the offer. There is
again utterly no basis for thinking that this is true. Mr. Gunter would have even less incentive
than Dr. Gaitskell to engage in such improper behavior.
b)
187.

Alleged Improper Exchanges of Information

Movants also assert that the fact that Mr. Gunter and Dr. Gaitskell served as arbitrators in

a different arbitration gave them the opportunity to confer about the Panama 1 Arbitration
separately from Mr. von Wobeser. In my experience, this concern is also entirely without basis.
188.

First, in my experience, arbitrators on a tribunal do not discuss “their” arbitration in the

absence of the third arbitrator. Mr. Gunter and Dr. Gaitskell are presumptively independent and
impartial, as required by the ICC Rules, and I see no conceivable reason to think that they would
have chosen to depart from customary practice merely because there was another professional
engagement in which both were involved. Mr. Gunter and Dr. Gaitskell also both independently
confirmed that no “secret” meetings ever took place and all discussions were held in the presence
of Mr. von Wobeser.202 That is what I would expect and I again see no reason at all to think that
either (or both) individuals are not accurately recounting what occurred.
189.

Second, I am confident that Mr. Gunter and Dr. Gaitskell both possess, or have access to,

telephones and computers; if Mr. Gunter and Dr. Gaitskell had wished to discuss the Panama 1
Arbitration separately, without Mr. von Wobeser, they could have telephoned each other. They

201

J. Karton, International Arbitration Culture and Governance, in INTERNATIONAL
ARBITRATION AND GLOBAL GOVERNANCE: CONTENDING THEORIES AND EVIDENCE, ch. 4, at pp.
74-116 (W. Mattli & T. Dietz eds. 2014) (Exhibit 27) (see p. 17 of the extract) (“… overtly
partial arbitrators will lose future appointments because they will have little influence on other
members of the tribunal; neutrality could therefore be seen as a function of a rational choice.”).
202
See Henchie Declaration, at paras. 85 and 93 and exhibits cited therein.
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did not need to meet secretly during some other arbitration where, in any event, they would have
been fully engaged with third parties doing something else.
190.

In circumstances where arbitrators can communicate with each other by any means they

wish, whenever they wish, there simply is no reason to believe that a physical meeting
concerning other matters would lead to a higher potential for improper communication. 203 I note
as well that arbitrators very frequently belong to the same professional committees or other
bodies, affording even more ample opportunities for “secret” meetings, but that these
memberships are not only not disclosable under the IBA Guidelines, but are on the Green List. 204
Thus, the mere possibility for arbitrators to communicate during an arbitration is not even
remotely sufficient to cast any reasonable doubt regarding their independence or impartiality
from the perspective of a reasonable third party. It is for that reason that, as noted above, 205 it is
very common for members of one tribunal to serve together on other tribunals, without either
disclosure or objection.
191.

Third, the fact that the award in the Panama 1 Arbitration was unanimous confirms the

absence of bias on the part of Dr. Gaitskell and Mr. Gunter, or at least would indicate that any
bias did not have a material effect on the result. Mr. von Wobeser, who was also presumably
independent and impartial, agreed with the Tribunal’s decision. That result is very difficult to
reconcile with Movants’ theory of secret meetings between Mr. Gunter and Dr. Gaitskell.
c)
192.

Mr. Hanotiau’s Appointment

Movants further assert that Mr. Gunter’s (i) having appointed Mr. Hanotiau as chair in

two unrelated arbitrations and (ii) having been appointed chair by Mr. Hanotiau in a different and
unrelated arbitration was highly material because certain findings of the award against Movants
in the Cofferdam Arbitration (where Mr. Hanotiau was chair) were cited or quoted in the Panama
1 Arbitration. In my view, that is again entirely without substance.

203

Unlike Professor Giorgetti, I therefore also do not believe that the ICC Court erred in
rejecting the potential for communications among tribunal members generally, or between
tribunal members and counsel, in this case. See Prof. Giorgetti Report, at para. 34.
204
See above at para. 64.
205
See above at paras. 21-22.
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193.

First, Movants again imply that Mr. Gunter sought a quid pro quo with Mr. Hanotiau

with “lucrative” chair appointments so that Mr. Hanotiau would issue an award in a separate
arbitration that could then be incorporated in part into the Panama 1 Arbitration. This is wholly
implausible to me for the same reasons stated above with respect to Dr. Gaitskell’s alleged quid
pro quo with Mr. Gunter. 206 I also note that here the quid pro quo is at least one step further
removed and less conceivable (requiring multiple acts of impropriety to manipulate one
arbitration in order to influence another arbitration, both involving different actors and
unpredictable courses).
194.

Second, Movants’ actual complaint appears to be that the decision against them in the

Cofferdam Arbitration was taken into account in the Panama 1 Arbitration. But Movants have
not identified any legal or procedural basis that would have prevented the arbitrators in the
Panama 1 Arbitration from doing that.207 In my view, there is no such basis. This is particularly
true where Respondent relied on the Cofferdam Arbitration award in its submissions. 208
195.

In their analysis, the arbitrators in the Panama 1 Arbitration properly referred to the

Parties’ submissions, including submissions concerning the award rendered in the Cofferdam
Arbitration. I understand that the Panama 1 Arbitration Tribunal sometimes accepted and
sometimes rejected the findings of the award in the Cofferdam Arbitration award, and in each
case provided reasons for doing so.209 In my experience, it is perfectly reasonable for a tribunal
to cite an award brought to its attention by one of the parties, especially when that award
concerned similar factual and legal issues. In any case, even if the Tribunal’s approach to the
Cofferdam Arbitration award was mistaken, mistakes of law or procedure are not indicative of

206

See above at paras. 175-186.
U.S. courts have held that there are no grounds for bias when the same arbitrator decides a
similar case in a similar manner, see Fed. Vending, Inc. v. Steak & Ale of Fla., Inc., 71
F.Supp.2d, 1245, 1250 (S.D. Fla. 1999). The present case is two steps removed, with different
arbitrators having reached some of the same conclusions (but also differing on others) contained
in the Cofferdam Arbitration Final Award. A fortiori, there can be no grounds for bias in the
present case.
208
See, e.g., Henchie Declaration, at paras. 214-218 and exhibits cited therein.
209
See, e.g., Henchie Declaration, at paras. 214-218 and exhibits cited therein.
207
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bias.210 It is also not a sign of bias that the Tribunal ruled against Movants allegedly based on
faulty reasoning.211
196.

Third, Movants also appear to imply that Mr. Gunter was beholden to Mr. Hanotiau for

Mr. Hanotiau’s prior nomination of Mr. Gunter as presiding arbitrator in an unrelated arbitration,
and that this influenced Mr. Gunter to adopt some of Mr. Hanotiau’s analysis as a sign of respect
or gratitude to Mr. Hanotiau. I again find this entirely implausible.
197.

In my experience, arbitrators like Mr. Hanotiau would not be affected by whether another

tribunal adopts their analysis in an unrelated arbitration years after an award was issued.
Because Mr. Hanotiau would not have given this any attention (or appreciation), it is also wholly
implausible that Mr. Gunter would have thought he could express appreciation in this way.
198.

In any event, as noted above, the arbitrators in the Panama 1 Arbitration did not simply

“adopt” the findings of the Cofferdam Arbitration decision in their Partial Award, as Movants
have argued. Instead, the Tribunal in the Panama 1 Arbitration analyzed the Parties’ pleadings,
which referred to the Cofferdam Arbitration award because ACP argued that the Cofferdam
Final Award had preclusive effect on certain issues in the Panama 1 Arbitration. While the
Tribunal ultimately rejected that there was preclusive effect, it agreed with some of the legal
findings (while rejecting others) made by the tribunal in the Cofferdam Arbitration, in each case
providing reasons as to why they agreed or disagreed. This is a perfectly appropriate way to
210

Aviles v. Charles Schwab & Co., Inc., 435 F. App’x 824, 829 (11th Cir. 2011) (“Incorrect
understanding of a legal issue evidences no bias or hostility toward a party. Even manifest
disregard of the law is no longer a valid independent, non-statutory ground upon which an
arbitration award may be set aside.” (quoting Frazier v. CitiFinancial Corp., 604 F.3d 1313,
1321 (11th Cir. 2010))). See also Grupo Unidos Por El Canal, S.A. v. Autoridad del Canal de
Panama, No. 17-2399, 2018 WL 3059649, at *1 (S.D. Fla. June 20, 2018) (“As long as an
arbitrator is even arguably construing the issues before him based on the parties’ agreement, and
acting within the scope of his authority, ‘that a court is convinced he committed serious error
does not suffice to overturn his position.’” (quoting United Paperworkers Int’l Union v. Misco,
Inc., 484 U.S. 29, 38 (1987))).
211
It is well established that “the fact that one party loses at arbitration does not, without more,
tend to prove that an arbitrator's failure to disclose some perhaps disclosable information should
be interpreted as showing bias against the losing party.” Scandinavian Reinsurance Co. v. St.
Paul Fire & Marine Ins. Co., 668 F.3d 60, 75 (2d Cir. 2012); Fowler v. Ritz-Carlton Hotel Co.,
579 F.App’x 693, 697 (11th Cir. 2014) (referring to Scandinavian Reinsurance and holding that
“as the Second Circuit has said, ‘adverse rulings alone rarely evidence partiality.’”).
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draft an arbitral award. Further, since the Cofferdam Arbitration involved the same parties, the
same contract, and the same project, it is not surprising that a different but eminent arbitral
tribunal reached a number of the same conclusions on matters of contract and the law.
2.
199.

Dr. Gaitskell’s Non-Disclosures Do Not Justify Vacatur

Movants allege that Dr. Gaitskell was evidently partial on a number of separate grounds.

In my opinion, none of these grounds has any substance.
a)
200.

Dr. Gaitskell’s Alleged Conspiracy with Mr. Gunter

Movants allege that Dr. Gaitskell allegedly colluded with Mr. Gunter and that this

resulted in his evident partiality. These allegations fail for the same reasons set forth above with
respect to Mr. Gunter.212 I note that Movants’ claims necessarily entail wrongful conduct by (at
least) two highly respected members of the Tribunal: I have never encountered, or heard reports
of, that type of conspiratorial misconduct by international arbitrators of the stature of Mr. Gunter
and Dr. Gaitskell. I am unaware of any evidence at all of such misconduct in the Panama 1
Arbitration.
b)
201.

Dr. Gaitskell Did Not Check Conflicts Within Chambers

Movants also criticize Dr. Gaitskell for refusing to check alleged conflicts arising from

the work of other barristers within the chambers to which he belonged. That criticism is
misconceived.
202.

As explained above,213 Dr. Gaitskell was correct under the ICC Note and the IBA

Guidelines that he was not required to check for conflicts. Barristers, unlike partners at U.S. law
firms, do not share profits, and other than sharing certain overhead expenses, are not
economically dependent on each other. Barristers in the same set of chambers, can, and often do,
have matters in which they are on different sides. Because of the confidentiality obligations that
barristers are individually subjected to, barristers also cannot and do not need to provide a

212
213

See above at paras. 174-191.
See above at paras. 108-109, 135.
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conflicts check for other barristers in their chambers.214 This was expressly communicated by
Dr. Gaitskell to Movants’ counsel. 215 This treatment of conflicts by barristers is also consistent
with my experience in arbitrations involving barristers as arbitrators, and was confirmed by the
ICC Court in its decision rejecting the Movants’ challenge in the present case. 216
c)

Dr. Gaitskell’s Non-Disclosure of Mr. McMullan’s Alleged
“Appointment”

203.

Movants also claim that Dr. Gaitskell’s non-disclosure of his asserted “appointment” by

Mr. McMullan constituted evident partiality. In my opinion, that is again groundless.
204.

As mentioned above, the president of a tribunal is jointly nominated by two co-arbitrators

in any given case. I understand that insofar as Dr. Gaitskell was aware neither the parties nor
their counsel (including Mr. McMullan) were involved in the selection process. 217 Dr. Gaitskell
was therefore not required, under either the ICC Note or the IBA Guidelines, to disclose that he
was nominated arbitrator in an unrelated arbitration in which Mr. McMullan also acted as
counsel.218
205.

Although the ICC Note generally provides that arbitrators should consider disclosing a

professional or close personal relationship with counsel appearing in the arbitration, it does not
impose an obligation to disclose all relationships and contacts with counsel.

214

See, for example, statement of the arbitrator Professor Douglas cited in the LCIA’s Decision
on Challenges dated 1 June 2012 in Belize Bank Limited v. Government of Belize, LCIA Case
No. 81116, at p. 8 (Exhibit 2) (“No member of a barristers’ chambers is obliged to provide
details of his or her practice to another member of chambers and, unless such details are a matter
of public record, it would be a breach of a barrister’s obligation of confidentiality to do so and
would amount to professional misconduct.”), quoted in Belize Bank Ltd. v. Government of Belize,
191 F.Supp.3d 26 (D.D.C. 2016).
215
See Henchie Declaration, at para. 102 and exhibits cited therein.
216
See ICC Court Statement of Reasons, Exhibit 58 to Movants’ Consolidated Motion to Vacate,
at internal page 9 (DKT No. 55-62).
217
Email from Dr. Gaitskell QC to Movants dated 29 October 2020 (DKT No. 55-45). See also
above at para. 111.
218
See above at paras. 105-116.
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206.

This was also the result in Boll v. Merril Lynch, in which the court found that vacatur is

not warranted where two arbitrators had not disclosed that they had previously served together in
another arbitration and counsel in the first arbitration appeared before them in the second
arbitration.219 Similarly, in Levy v. Citigroup, the court confirmed that “[s]erving as an arbitrator
in more than one case in which one or more of the parties [in that case, respondent’s counsel] is
involved is not the kind of information that requires disclosure” and that “this is not a case in
which the arbitration award should be vacated due to the arbitrator’s failure to disclose
information.”220
207.

In my experience, it is common for arbitrators not to disclose serving in unrelated

arbitrations in which counsel for one of the parties appeared. That is particularly true where, as
here, an arbitrator was nominated as presiding arbitrator by both co-arbitrators in another
arbitration (and then appointed), rather than as co-arbitrator by one party. In any event, as the
ICC Court held, there is no basis whatsoever for concluding that Dr. Gaitskell was subject to
removal because of his non-disclosure of his appointment as presiding arbitrator in another
arbitration; there is likewise no basis for vacatur of the Award in the Panama 1 Arbitration based
on Dr. Gaitskell’s non-disclosure.
3.
208.

Mr. von Wobeser’s Non-Disclosure Does Not Justify Vacatur

Movants claim that Mr. von Wobeser was evidently partial because he served and is

serving as co-arbitrator with Respondent’s counsel, Mr. Jana, in an unrelated arbitration. In my
view, that is again without substance.
209.

Arbitrators do not need to disclose that they concurrently serve on the same tribunal with

counsel in the current proceedings. As explained above, the ICC Note provides generally that
arbitrators should consider disclosing a professional or close personal relationship with counsel
appearing in the arbitration, but it does not impose an obligation to disclose all relationships and

219

Boll v. Merrill, Lynch, Pierce, Fenner & Smith, Inc., No. 04-80031, 2004 WL 5589731, at *57 (S.D. Fla. June 28, 2004).
220
Levy v. Citigroup Glob. Mkts., Inc., No. 06-21802, 2006 WL 8432648, at *5 (S.D. Fla. Oct.
17, 2006).
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contacts with counsel.221 The IBA Guidelines do not require arbitrators to disclose that they are
serving as co-arbitrator on a tribunal with counsel of one party in another, unrelated arbitration,
either.222 They only indicate that disclosure of such overlap should be considered on a case-bycase basis if having “frequently” overlapped “may create a perceived imbalance within the
tribunal.”223 This is not the case regarding Mr. von Wobeser’s overlap with Mr. Jana. Mr. von
Wobeser therefore correctly concluded that he did not need to disclose this circumstance.
210.

This is particularly true where I understand that the other arbitration was still at an early

stage when the Partial Award was rendered in the Panama 1 Arbitration: no substantive
submissions had been made and Mr. von Wobeser had not had any individual contacts with Mr.
Jana other than selecting a president for the tribunal.224 When Movants submitted their
challenge, the arbitration had not even proceeded past the document production phase. I
therefore see no conceivable basis on which Mr. von Wobeser’s overlap with Mr. Jana could
have had any material impact on the Panama 1 Arbitration.
211.

In any event, his non-disclosure did not warrant removal, as the ICC Court correctly

concluded.225 There is in my view no reason to suggest that Mr. von Wobeser (who was
nominated by Movants as co-arbitrator) somehow became biased against Movants by virtue of
serving as a co-arbitrator in another arbitration with counsel to ACP (where both arbitrators were
obligated to be independent and impartial). I see no conceivable reason to believe that such
service would affect Mr. von Wobeser’s obligations of independence in the slightest. And, in
any case, I cannot conceive how, even if Mr. von Wobeser were subject to removal in the
Panama 1 Arbitration, that would justify vacatur of the Tribunal’s Award.
*

*

221

*

See above at paras. 46-52.
See above at para. 62.
223
See above at para. 62. See also IBA Guidelines, Part II: Practical Application, at para. 6
(Exhibit 19) (p. 28 PDF).
224
See Henchie Declaration, at para. 114; see also Mr. von Wobeser’s Response to Challenge
dated 12 November 2020 at R-25 (DKT No. 55-56).
225
See above at paras. 142-143.
222
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212.

I add that the fact that these four prominent arbitrators involved (Gunter, von Wobeser,

Gaitskell and Hanotiau) sat on other tribunals together and “appointed” each other or were in
contact with counsel is not in the least surprising. I disagree with Professor Giorgetti that an
“opportunity to frequently be together and communicate with the opposing party’s counsel and
other arbitrators can create unconscious bias” or “create an impression of bias.” 226 I also
disagree that “unconscious bias” or “an impression of bias” is the correct standard in the context
of vacatur. In any case, as mentioned above, the pool of prominent arbitrators perceived to be
capable of hearing complex, multi-billion construction disputes is limited. 227 As U.S. courts
have indicated in similar contexts, overlapping service in large international arbitrations “is not
only not a circumstance inherently indicative of bias; it is also not unusual.” 228 Finding
otherwise would open the floodgates to numerous unwarranted challenges and vacatur
proceedings.

226

Prof. Giorgetti Report, at para. 27.
See above at paras. 21-22.
228
Scandinavian Reinsurance Co. v. St. Paul Fire & Marine Ins. Co., 668 F.3d 60, 74 n.20 (2d
Cir. 2012) (further noting that “[i]n specialized fields such as reinsurance, where there are a
limited number of experienced arbitrators, it is common for the same arbitrators to end up
serving together frequently,” citing Dow Corning Corp. v. Safety Nat’l Cas. Corp., 335 F.3d 742,
750 (8th Cir. 2003) (“[T]he relatively small number of qualified arbitrators may make it
common, if not inevitable, that parties will nominate the same arbitrators repeatedly.”)); Sphere
Drake Ins. Ltd. v. All American Life Ins. Co., 307 F.3d 617, 620 (7th Cir. 2002) (discussing the
presence of “repeat players” in the arbitration bar); Transit Cas. Co. v. Trenwick Reinsurance
Co., 659 F.Supp. 1346, 1353-54 (S.D.N.Y. 1987) (“[T]he number of qualified arbitrators
available to sit on insurance arbitration disputes is quite small and . . . arbitrators often sit
together on a number of disputes.”); Transmarine Seaways Corp. of Monrovia v. Marc Rich &
Co. A.G., 480 F.Supp. 352, 358 (S.D.N.Y. 1979) (“The maritime community in New York is
relatively small, and closely knit. There are not that many experienced maritime arbitrators… .
Commercial relationships in the industry interweave and overlap; the leaders of the industry
come in constant contact with each other; on occasion disputes, arbitration, and litigation result.
It would be disruptive of the resolution of maritime disputes by arbitration in this City to
disqualify an arbitrator simply because a party to an arbitration proclaims, in circumstances such
as these, ‘the appearance of bias.’”).
227
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V.

CONCLUSION

213.

In sum, for the reasons detailed above, I do not believe that there is any credible basis for

contending that the Final Award or Partial Award are subject to vacatur on any of the grounds
raised by Movants.
214.

Based on the applicable standards discussed above, I believe that (i) the arbitrators in the

Panama 1 Arbitration were not required to disclose the contacts at issue here, (ii) they were not
subject to removal for non-disclosure of these contacts, and (iii) the non-disclosure of these
contacts does not constitute grounds to vacate the Final Award or Partial Award.
215.

I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct. Executed this 4 th day of August, 2021, in London, United
Kingdom.

_________________________
Gary B. Born
Wilmer Cutler Pickering Hale and Dorr LLP
49 Park Lane
London W1K 1PS
United Kingdom
Tel:
+44 (0) 20 7872 1000
Fax: +44 (0) 20 7839 3537
E-mail: gary.born@wilmerhale.com
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