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1.

INTRODUCTION

1.1

In accordance with the Tribunal’s direction dated 5 October 2018, the ACP hereby files
its Rejoinder (the “Rejoinder”) in response to the Claimants’ Statement of Reply dated
3 June 2018 (the “SOR”).1

1.2

Defined terms used in this Rejoinder generally have the meaning ascribed to them in
the Contract, or in the SOD, unless otherwise defined in this Rejoinder. Save where
expressly stated herein, all of the Claimants’ assertions, arguments and claims, whether
directly responded to or not in this Rejoinder, are denied.

2.

THE ACP’S RESERVATION OF RIGHTS DUE TO THE CLAIMANTS’
IMPROPER WITHHOLDING OF MATERIAL FROM THE SOC

2.1

The preparation of this Rejoinder has been a huge effort by the ACP, its witnesses and
experts. The ACP has strived, in circumstances not at all envisaged when the
procedural timetable was originally set, to answer an effective new statement of claim.
The Claimants have not approached the presentation of their case in good faith. Instead
of putting forward arguments and evidence that could and should have been submitted
as part of their SOC on 20 June 2017, the Claimants deliberately chose to withhold
important material, opting to submit it with the SOR instead, approximately a year later
on 8 June 2018. There can be absolutely no doubt about this. And it is a pattern.
Precisely the same thing happened in the Cofferdam Arbitration, as the ACP can
demonstrate, if it becomes necessary.

2.2

The ACP wrote to the Tribunal on 16 July 2018, shortly after receipt of the SOR, to
notify the Tribunal of the Claimants’ impropriety and to fully reserve its rights in this
regard, which rights remain fully reserved.2

2.3

In summary, the Claimants’ SOR introduced:

1

2

(a)

statements from nine new witnesses not included in the SOC;

(b)

three new experts on concrete mix design, taking their total to five experts on
concrete mix;

(c)

a new claim/cause of action with two new experts on Panamanian and Spanish
law, meaning they now have three legal experts;

(d)

a new expert report on the basalt by two new Spanish academics that were
clearly instructed long ago, probably even before the SOC;

(e)

test results from a Mr. Rogers, who has apparently been involved since at least
2016, but about which no mention was made in the SOC;

In accordance with the Specific Procedural Rules, the ACP has included hyperlinks in this Rejoinder to the
relevant supporting documents. This Rejoinder also responds to the Second Claimants’ Supplementary
Statement of Reply.
See Letter from the ACP to the Tribunal dated 16 July 2018 at Exhibit R-1363. {R-1363}

1
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(f)

independent experts on drilling and blasting, despite holding back such
evidence from the SOC, and instead relying on an old report filed to the DAB
in Referral 13A in the SOC; and

(g)

new test results covering the period 2010-2016, inexplicably not served with the
SOC.

2.4

All such new evidential material and new arguments could and should have been put
forward in the SOC. By withholding this material (and more), the ACP has been denied
a fair opportunity to review and respond to it in the limited time granted to it for serving
this Rejoinder. Indeed, on 26 April 2018, well ahead of the filing of the SOR, the ACP
wrote to the Claimants asking whether any new experts or expert disciplines would be
submitted with the SOR (in order that the ACP would have adequate time to instruct
any new experts, if it was necessary).3 The Claimants completely ignored that quite
reasonable request.

2.5

The Claimants’ attempt to circumvent the procedural timetable is contrary to natural
justice and any advantage that they may seek on the basis of it should be denied. The
ACP’s task has been made materially more difficult by the sheer magnitude of the SOR
and the need to respond to the material withheld from the SOC in circumstances where
the Claimants know the ACP wish to retain the hearing date in early 2019.

2.6

The ACP has had to cut its cloth according to the time available to respond, and in order
to maintain the current hearing dates. The ACP should not have had to respond in such
circumstances. The fact that it has managed to is because, once one looks carefully
beneath the surface of the Claimants’ new arguments, there is, in truth, little of
substance that advances the Claimants’ position. The Claimants have successfully
made things more complicated, but the weakness of their underlying claims remains.

2.7

In the ACP’s letter to the Tribunal of 16 July 2018 it set out (in the appendix to that
letter) a non-exhaustive list of matters raised in the SOR which should have been
submitted with the SOC. There are many others, and the ACP will point these out, if it
proves necessary to do so.

2.8

The Claimants’ approach has prejudiced the ACP unfairly. The ACP has done its best
in the circumstances, and the allotted time, to respond as fully as it is able to the SOR.
In the circumstances, all of the ACP’s rights remain fully reserved.

3.

THE PARTIES

3.1

The ACP notes that, although the Fourth Claimant, Jan De Nul N.V., remains a party
to these proceedings, it would appear that the Fourth Claimant makes no direct claim
against the ACP in the SOR (unlike the Second and Third Claimants).4

3.2

However, no explanation is provided in the SOR in relation to this, and it is noted that
the Fourth Claimant’s claims, as set out in the SOC, have not been expressly
discontinued.

3
4

See Letter from the ACP to the Claimants dated 26 April 2018 at Exhibit R-1349. {R-1349}
See Chapters IX and X from pdf page 1091 of the SOR. {SOR/1091}
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3.3

It would appear that a second of the Contractor’s shareholders has finally realised that
the shareholders’ claims directly against the ACP are futile and hopeless, as already
decided in the Cofferdam Final Award.5 Presumably because of the Cofferdam Final
Award, the Fourth Claimant has recently abandoned its claims against the ACP in ICC
Case No. 22466 (C-22967).6

3.4

Moreover, this follows the position of another shareholder, CUSA, who did not
participate in the Cofferdam Arbitration, and did not make claims against the ACP,
despite initially being cited as a party.7 Thus, two of the four shareholders know full
well these claims are hopeless and so they do not pursue them.

4.

THE STRUCTURE OF THIS REJOINDER

4.1

This Rejoinder is divided into the following Chapters:
Chapter I:

Introduction and Essential Background to this Arbitration

Chapter II:

The Contract and the Law

Chapter III:

The Claim regarding Concrete Aggregate Production

Chapter IV:

The Claim regarding the Foundation Conditions

Chapter V:

The Claim regarding the Concrete Mix Design

Chapter VI:

The Claim regarding the On-Site Laboratories

Chapter VII: The Contractor’s critical delays up to August 2011 and the ACP’s Claim
for Delay Damages
Chapter VIII: The ACP’s Counterclaim and the First Claimant’s Alleged Entitlement
for Additional Cost

4.2

5
6
7

Chapter IX:

The Harm Alleged to have been suffered by the Second to Third
Claimants

Chapter X:

The Request for Relief

This Rejoinder is accompanied by the following:
(a)

factual exhibits R-1090 to Exhibits R-1618;

(b)

confidential factual exhibits CONF-R-0001 to CONF-R-1649;

(c)

legal authorities R-LA-0143 to R-LA-0208;

(d)

witness statements from:

See Section 3 of Chapter XI from pdf page 888 of the SOD {SOD/888} and Section 11 below.
See Email from White & Case to the Tribunal dated 24 August 2018 at Exhibit R-1103. {R-1103}
See Letter from McCarter & English to the ICC in Case No. 19962/ASM dated 9 January 2014 at
Exhibit R-0067. {R-0067}

3
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(i)

Mr. Alberto Aleman (Aleman II {R-WS-17});

(ii)

Mr. Loren Belken (Belken II {R-WS-21});

(iii)

Ms. Maurylis Coronado (Coronado II {R-WS-22});

(iv)

Prof. Guillermo Di Pace (Di Pace II {R-WS-23});

(v)

Ms. Cheryl George (George II {R-WS-20});

(vi)

Dr. Robert Hall (Hall I {R-WS-29});

(vii)

Mr. Derek Irving (Irving II {R-WS-24});

(viii)

Mr. Miguel Lorenzo (Lorenzo II {R-WS-25});

(ix)

Mr. Carlos McLean (McLean II {R-WS-26});

(x)

Mr. Francisco Miguez (Miguez IV {R-WS-19});

(xi)

Mr. Riziero Montanari (Montanari II {R-WS-27});

(xii)

Mr. Robert Thatcher (Thatcher I {R-WS-28});

(xiii) Mr. Jorge Quijano (Quijano III {R-WS-18});.
(e)

independent expert reports from:
(i)

Mr. Adrian Dance of SRK Consulting – Comminution (Dance II
{R-EX-18});

(ii)

Prof. Octavio Del Moral – Panamanian law (Del Moral III
{R-EX-19});

(iii)

Mr. Jeff Fuchs of Delta Consulting – Quantum (Fuchs II {R-EX-20});

(iv)

Mr. Charles Hammond of Walker Consultants – Quantum and Waste
(Hammond II {R-EX-21});

(v)

Mr. Don Harvey of Secretariat International – Delay (Harvey II
{R-EX-22});

(vi)

Prof. Doug Hooton of the University of Toronto – Concrete (Hooton II
{R-EX-23});

(vii)

Dr. Calvin Konya of Precision Blasting Inc – Blasting (Konya II
{R-EX-24});

(viii)

Mr. Tom Kuper of Kuper Consulting – Geological (Kuper II
{R-EX-25});

(ix)

Mr. Paul Lewis of Gannett Fleming – Geotechnical (Lewis II
{R-EX-26});
4
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(x)

Mr. Gervase MacGregor of BDO – Return on Investment
(MacGregor IV {R-EX-27});

(xi)

Mr. Calvin McCall of Concrete Engineering Consultants – Concrete
(McCall II {R-EX-28});

(xii)

Mr. Mike Pauletto of M. Pauletto and Associates – Crushing Plant
(Pauletto II {R-EX-29});

(xiii) Dr. David Rothstein of DRP – Geological (Rothstein II {R-EX-30}).
5.

THE ACP REMAINS THE TRUE CLAIMANT

5.1

This Arbitration is in fact two arbitrations which were consolidated after initial
objections by the current Claimants (Case Nos. 20910 and 20911). The true claiming
party remains the ACP. The ACP seeks from the Claimants the return of monies which
it has paid to the Contractor pursuant to various DAB Decisions as follows:8
(a)

USD 144,120,771, paid to the Contractor pursuant to DAB Referral 11, in
respect of concrete aggregate production;

(b)

USD 99,940,542, paid to the Contractor pursuant to DAB Referral 11, in respect
of concrete mix design issues;

(c)

USD 21,238,187, paid to the Contractor in relation to on-Site testing
laboratories (pursuant to DAB Referrals 1, 10 and 14B).

5.2

The ACP also claims contractual delay damages, for delays caused by the Contractor
to the completion of the Works, as a consequence of events the subject of this
Arbitration, up to 18 August 2011, in the sum up to USD 54,600,000 (the delay
damages cap in the Contract).9 In addition, the ACP claims interest on all sums paid,
and costs.

6.

THE CLAIMANTS’ DEFICIENT DOCUMENT PRODUCTION

6.1

The Claimants have failed to conduct themselves in good faith in respect of their
document production obligations in this Arbitration and have, as a result, prejudiced
the ACP’s position. The Claimants have fallen below the standard required by the IBA

8
9

The ACP’s full claims are set out in the Request for Relief at Chapter X of this Rejoinder.
To the extent that the ACP does not recover the full amount of delay damages claimed in this Arbitration, the
ACP will pursue its entitlement to such contractual delay damages, pursuant to the Contract, as appropriate
in other proceedings. The ACP acknowledges that it has also sought recovery of delay damages, pursuant to
the Contract, in ICC Case No. 22466/ASM/JPA (C-22967/JPA), before this same Tribunal, although it is
most likely that the Final Award in that arbitration will be after the Final Award in this Arbitration. In the
unlikely event that the ACP recovers delay damages, pursuant to the Contract, in that arbitration (or any other)
before any Award in this Arbitration, the ACP will give credit for such recovery in this Arbitration, as it will
do in that arbitration (or any other) if the ACP recovers its claimed delay damages, pursuant to the Contract,
in this Arbitration. The ACP fully reserves its right to recover general damages for delay for breach of the
Contract, in addition to contractual delay damages pursuant to the Contract, although does not presently
pursue such general damages for delay for breach of the Contract in this Arbitration.

5
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Rules and should be penalised accordingly; both in the drawing of appropriate adverse
inferences by the Tribunal and in the determination of costs.10
6.2

In overview, the background to the ACP’s concerns with the Claimants’ document
production is set out below for the record.

6.3

Counsel for the ACP wrote to the Claimants’ Counsel on 3 April 2018 setting out
detailed comments in relation to the Claimants voluntary production.11 The ACP
pointed out deficiencies, including documents missing their attachments, documents
that were illegible, documents that were not responsive to the requests made, and
instances where documents had been provided, but identified or referred to other
documents that may have also been responsive, but which had not themselves been
provided. The letter also enumerated various specific deficiencies which were set out
in a detailed annexure.

6.4

The letter also recorded how, despite having agreed to make voluntary disclosures
against 75 requests, the Claimants had only produced documents in relation to 35 such
requests.

6.5

The ACP’s Counsel then wrote again on 30 April 2018, pointing out various issues with
the Claimants’ involuntary disclosure. The issues raised included the following:12
(a)

in relation to 61 requests, the Claimants had failed to produce any documents at
all, indicating a failure to engage with the document production process;

(b)

in relation to a further 8 requests, the Claimants had produced just a single
document;

(c)

there were clear references to potentially responsive documents that had not
been disclosed, within documents which had been disclosed; and

(d)

a number of improper redactions had been made.13

6.6

On 10 May 2018, the Claimants’ Counsel produced a log of documents which they had
produced with rudimentary accompanying comments such as “The requested document
does not exist” and “Claimants conducted reasonable and proportionate searches and
no responsive documents were located”.14 Notably, the Contractor chose to ignore the
ACP’s specific queries and concerns which the ACP had raised in its Counsel’s letters
of 3 and 30 April 2018.

6.7

Accordingly, the ACP had no choice but to apply to the Tribunal for orders in relation
to various of the requests in respect of which the Claimants’ disclosure was patently
deficient.15 In relation to various other requests, in respect of which an order from the

10

11
12
13
14
15

The IBA Rules require that, “The taking of evidence shall be conducted on the principles that each Party
shall act in good faith and be entitled to know, reasonably in advance of any Evidentiary Hearing or any fact
or merits determination, the evidence on which the other Parties rely”. See Preamble on pdf page 13 of the
IBA Rules on the Taking of Evidence in International Arbitration at Exhibit R-LA-0177. {R-LA-0177/13}
See Letter from Vinson & Elkins to White & Case dated 3 April 2018 at Exhibit R-1340. {R-1340}
See Letter from Vinson & Elkins to White & Case dated 30 April 2018 at Exhibit R-1237. {R-1237}
As explained below, the Tribunal later ordered disclosure against various formerly redacted documents.
See pdf page 4 of Letter from the Claimants to the ACP dated 10 May 2018 at Exhibit R-1341. {R-1341/4}
See the ACP’s Application to Tribunal dated 18 May 2018 at Exhibit R-1342. {R-1342}

6
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Tribunal was not sought, the Claimants’ lack of production made it clear that adverse
inferences would be sought.
6.8

The Tribunal’s decision of 5 July 2018 on the ACP’s document production application,
made orders in respect of a number of disputed requests, in certain instances “reminded
[the Contractor] of their obligation to use their best efforts to locate the requested
documents and to produce all responsive documents that are found”, and invited the
Claimants to provide to it unredacted copies of documents that had been disclosed in
redacted form, but in respect of which the ACP sought unredacted disclosure.16

6.9

Following the Tribunal’s decision, the Claimants have disclosed over 1,500 additional
documents, all of which should have been disclosed months earlier.17 The late
disclosure of such documents has materially prejudiced the preparation of this
Rejoinder, the latest disclosure being received on 13 September 2018.18

6.10

In relation to the Tribunal’s review of redacted disclosure, on 17 July 2018 the Tribunal
ordered that the Claimants unredact portions of documents disclosed in response to two
of the three relevant requests (Requests 32 and 58).19

6.11

In view of the Claimants’ patently inadequate document production, the ACP seeks
adverse inferences as set out in this Rejoinder, particularly concerning obviously
deficient document production regarding the Claimants’ various 3D Models,
programming information, documents relating to Cerro Escobar and the Claimants’ risk
registers.

7.

THE BASALT AGGREGATE DISPUTE – EXECUTIVE SUMMARY

7.1

The matters of which the Contractor complains in relation to the basalt are all matters
for which it was contractually responsible. That is the start and end of the basalt
aggregate dispute: everything else around it is noise, created to try to distract from this
core issue. If the Tribunal consider the contractual provisions first, they will find that
there is a comprehensive answer to the claim in the agreement made between the
Parties.

7.2

Even if the Contract meant that a claim such as the basalt aggregate claim might be
possible, it would still fail. The Contractor’s claim is for the alleged difference between
what it says it estimated it would lose as fine particles through processing rock, and an
array of material which it says it could not use in its concrete mixes. The approach
compares apples with oranges. Moreover, the ACP did not produce one fine, or one
speck of waste. It was all generated by the Contractor.

7.3

The Contractor chose which materials it wanted to process and how to process them. It
decided on the means and methods to clean, to blast, to excavate, to segregate, to
transport, to stockpile, to crush, to grade and ultimately to use the basalt and the
aggregates created. The very idea that the ACP should be responsible for the difference
between what the Contractor says it estimated and the different type of waste it says it

16
17
18
19

See the Letter from the Tribunal to the Parties dated 5 July 2018 at Exhibit R-1347. {R-1347}
Note - these figures exclude the PECO reports which, if taken into account, bring the total disclosure since
the Tribunal’s 5 July 2018 Order to 3,187.
See Email from White & Case dated 13 September 2018 at Exhibit R-1468. {R-1468}
See the Letter from the Tribunal to the Parties dated 17 July 2018 at Exhibit R-1371. {R-1371}
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experienced is nonsensical. These were all matters for the Contractor. As such, the
claim is objectionable in any event. It is a total cost claim where all elements were
controlled by, and under the responsibility of, the Contractor. It has even admitted it
did contaminate the basalt stockpile, but does not make any allowance for doing so.
7.4

The Contractor’s starting point is what it says was its own estimate of the amount of
“waste” that it would produce in processing good quality basalt. The Contractor says
that it estimated 6% waste. But the ACP made no representation of what the
Contractor’s percentage of waste would be if the basalt were mined and processed to
produce aggregate. The ACP could never have done so, not even knowing what means
and methods the Contractor would employ for each stage of the process, or even what
the Contractor would consider to be waste. The Contractor does not even allege that
any such representation was made.

7.5

While the alleged estimate of 6% is the whole basis of the claim, the Contractor has not
proven that the Contractor’s estimate actually was 6%; it has disclosed very little
documentation in this regard and what it has disclosed, late, is much less credible than
one would reasonably expect.

7.6

It has also changed the very basis of what its estimate for “waste” encompassed.
Whereas the estimate at the time of the tender was said to be for production of fines
(which is defined as material passing through the 200 sieve), the claim is based on
calculating something else – all material which the Contractor says falls outside the
ASTM curves for production of aggregate, and includes material that was actually used
productively in the Works and could have been (or indeed was) used in the concrete.
This change in the definition of “waste” to make it much wider than it was previously,
undermines the Contractor’s case.

7.7

The ACP did not represent that the rock material, when processed and crushed by the
Contractor, would crush in proportions according to ASTM curves. The ACP could
never have done so, not even knowing what means and methods the Contractor would
employ for each stage of the process. The Contractor does not even allege that any
such representation was made.

7.8

To make the claim it does, in the way it does, the Contractor would have to prove that
the ACP gave a warranty that the Contractor would produce no more than 6% waste,
be that material outside the ASTM curves, or passing through the 200 sieve. No such
warranty was given, no such warranty is even pleaded. The whole basis of the claim is
flawed.

7.9

The other fundamental element of the Contractor’s claim, how much “waste” it actually
experienced, is even more dubious. The Contractor claims that it generated a huge
incidence of waste, but the waste was never measured and it has proven elusive ever
since the claims were made. The problems begin with the fact that the Contractor has
not disclosed the results of operating belt scales to measure input and output on the
relevant plant and machinery.

7.10

The Contractor says that belt scales were not operated. This would have been a simple
and effective way to prove the amount of material that was being lost. The fact that the
Contractor chose not take this course, or at least to disclose such results, is a key
indicator to the Tribunal of the reliability of the claim. It is hugely exaggerated. That
8
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steps were not taken to measure the waste definitively (even after the ACP had cast
doubt on the alleged percentage of waste) is shocking. If the Contractor had wanted to
measure waste accurately it had ample opportunities to do so, but preferred to keep the
measurement of waste obscure, to avoid showing the true picture.
7.11

It is true that when the Contractor initially began processing materials through its
crushing plant it had problems. The record shows that the cause of these problems were
contamination: the Contractor was feeding material into the plant that was not suitable
for producing aggregate. This led to the well-known scenario of GIGO: garbage in,
garbage out. The Contractor’s explanations of what it fed into the plant, how and if it
segregated material, and what it placed in the stockpile, have all changed over time.
The true story is that the Contractor did not take sufficient care to only use the best
basalt in the early stages, which caused problems. There were also problems with
blasting techniques.

7.12

The Claimants allege that the ACP made representations about the quality of the basalt
and its use for aggregates, including concrete aggregates. The short answer to that point
is that the Contractor did in fact use the basalt for aggregates, including concrete
aggregates, and so the complaint is hollow – there was no misrepresentation.

7.13

The representations which the ACP are alleged to have made are all based upon
ignoring the Contract (both the Entire Agreement clause and the status of the
information provided in Volume VI), but are also based on cherry picking statements
out of context, exaggerating what is said in certain places, and ignoring what is said
elsewhere. It is in fact the Contractor who has misrepresented the information available
to it. This included borehole logs, borehole cores and the huge 1939 excavation (and
the stockpiled basalt) which gave it all the information it needed. The Claimants’
attempt to scour the record, after the fact, to rewrite the story is audacious, but flawed.

7.14

The Contractor’s criticisms of the ACP run particularly hollow when consideration is
given to what GUPC did and did not do before the tender was submitted. GUPC had
local and specialist expertise in working with basalt to make aggregates through its
local participant CUSA. CUSA had far more experience in actually working with basalt
in Panama than any other party in the Project. GUPC had also engaged an expert in the
geological conditions of the Pacific Site, MWH. Indeed, in its tender GUPC even
boasted that MWH had more than 60 years of experience working the Panama Canal
area. MWH had even been a key adviser to the ACP during the planning stages of the
Project.

7.15

In spite of this vast knowledge and experience, the Claimants allege that they relied
upon information which they expressly agreed, in the Contract, they were not relying
upon. GUPC did not carry out industrial tests on basalt available on the Site, even
though it had a crushing plant available and could have done so. Instead, GUPC tested
basalt from Cerro Escobar, some 8.5km away, supposedly on the basis that the Cerro
Escobar basalt was representative of the Site basalt, but witness evidence proves this
was not true. GUPC tested the Cerro Escobar basalt because it was looking for
alternative sources of basalt – again undermining the case that GUPC was obliged to
use demarcated basalt for specific purposes.

7.16

To avoid the obvious problem that it was up to the Contractor to decide what it did with
material from the excavations, and to decide what rock it used to produce aggregate,
9
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the Claimants’ say that there was a common assumption, or fundamental “datum” in
the Contract that rock excavated from the PLE would be used to make concrete
aggregate. This is demonstrably wrong. It is inconsistent with the base premise of the
Contract which was a lump sum, design and build agreement. The Contractor was
entitled to, and had the responsibility to, make its own choices as to what it would do
with excavated material. The Contractor was also entitled to, and had the responsibility
to, decide what aggregates it would use to make concrete and where it would source
them from. The very idea that the Contract required the Contractor to use a bad quality
basalt, or basalt that was unsuitable for the Contractor’s as yet unformulated mixes, is
nonsensical. There was no requirement to use basalt from the PLE for any purpose
(even though it was used), and in any event, the basalt at the Pacific Site has proven to
be a good source for aggregates and a variety of other applications used in the Works.
7.17

To try to support its claimed waste percentage being so high, and to explain why it
encountered so many problems, the Contractor has developed a theory of rapid
degradation. According to this, good quality hard basalt extracted from the ground
began to degrade when stockpiled or crushed. This theory is completely unique and
unproven.

7.18

In the SOR, the Claimants attempt an ambush with a battery of new detailed scientific
tests on aggregates and basalt, to try to prove that it degraded. Their case is now that
the presence of swelling clays, called smectites, were the cause of the problem. But in
carrying out their detailed scientific tests the Claimants ignore the obvious. The ACP
have taken samples of basalt and simply left them outside in the sun and rain and wind
and documented them over time. They do not degrade.

7.19

Indeed, if the Claimants’ theory were right, one would expect the Pacific Site to be a
degrading mess of once hard basalt. It is not. The faces of the 1939 excavation stood
for years without degrading. The rip rap on Site is not degrading. The dams are not
degrading. The stockpiled rocks are not degrading. The evidence shows that the
Claimants’ theory is untenable.

7.20

As it frequently does, to avoid the full and fair application of the Contract, the
Contractor argues that Panamanian law provides the answer to this claim and permits
it to rewrite the bargain made. That is not true. Panamanian law, as it applies to the
ACP, requires the parties to respect the doctrine of pacta sunt servanda, as well as the
doctrine of good faith. There is nothing in the arguments which the Claimants raise
about the Organic Law, the Regulations of any suppletory provisions of Panamanian
law which displace the agreement the Contractor and the ACP made.

7.21

The Contractor’s case has no legitimate basis in the Contract or in law.

8.

THE FOUNDATION CONDITIONS CLAIMS – EXECUTIVE SUMMARY

8.1

It will not be lost on the Tribunal, that the complaints which the Contractor makes about
the physical conditions of the basalt at foundation level, are the very same complaints
that the Contractor makes about the physical conditions of the excavated basalt, from
the PLE, which it stockpiled at the Site, for the purposes of aggregate production.

8.2

This is significant because, whilst the Contractor makes its claims in relation to the
basalt at foundation level, largely under the Contract, pursuant to the remedy granting
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clause provided in the Contract for Unforeseeable physical conditions, the Contractor
cannot do the same as regards the natural physical conditions of the excavated basalt.
This reflects the agreed allocation of risk between the Parties, which provided that the
Contractor had potential relief in relation to Unforeseeable physical conditions at and
below foundation level, but bore the risk of any such Unforeseeable physical conditions
above foundation level, in the excavated basalt.
8.3

In the SOC and the SOR, the Contractor, and its geotechnical expert, Mr. Shilston, try
at every juncture to misrepresent, avoid or downplay, the geotechnical information
which the ACP provided to the Tenderers, and which the DAB agreed clearly revealed
the physical conditions which the Contractor experienced at the Site. So, for example,
when the ACP points to boreholes that were provided at tender stage, and that show
weak, faulted material at foundation level, the Contractor’s stock answer is that the
ACP should have pointed out the very same physical conditions as the boreholes
revealed, in the GIR.

8.4

In essence, the Contractor and its expert try to turn this design and build contract on its
head and say that it was for the ACP to point out each and every physical feature in the
unexcavated Site, so that the Tenderers could take that into account.

8.5

And yet, the Tribunal will note that (at the same time) the Contractor makes complaints
that the ACP did not provide some information which it had at tender stage. The
complaints are baseless, but what they do indicate is the duplicitous nature of the
Contractor’s approach. The Contractor seeks to avoid and dismiss the huge quantity of
sub-surface information the ACP provided, as irrelevant, yet elevates the status of
unimportant pieces of information, that the ACP did not provide at tender stage.

8.6

In summary, the DAB was correct to conclude that all of the physical conditions
encountered should have been expected and that GUPC’s tender allowance was either
not real, or a mistake. It is evident that in breach of its duties, GUPC failed to inform
itself about the physical conditions at the Site. Even now, the Contractor still refuses
to provide its tender allowances, or reveal any details about the basis of its financial
proposal to the ACP.

8.7

In this Rejoinder, the ACP lays to rest the Contractor’s claim that millions of cubic
metres of lean concrete were poured because of the alleged Unforeseeable physical
conditions. Originally, the Contractor alleged that it was largely the extensive faults
and fractures that had led to the lean concrete. That case was disproved by the ACP’s
PQA which categorically demonstrated that there was no correlation between fracturing
and lean concrete. Indeed, now, even Mr. Shilston accepts that there is less than 5% of
the rock mass effected by fracturing, outside of the fault zones.

8.8

These bald facts have caused the Contractor to think again. The new case is that it is
actually smectites in joints that caused the need for lean concrete. But, again, even the
new case falls down. There is no more of a correlation between jointing and lean
concrete than there was with the fractures.

8.9

In fact, as the ACP demonstrates, the only correlation with lean concrete is the
Contractor’s drilling and blasting means and methods which is the true reason why the
Contractor poured such large quantities of lean concrete.
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8.10

The negligence allegations under Panamanian law remain misconceived and spurious
and little more than a transparent attempt to overcome GUPC’s own failures to have
diligently reviewed the information provided during the RFP period and to have
informed itself about the physical conditions at the Site.

8.11

If the Contractor had good claims, it would be able to pursue them under the provisions
of the Contract, which do provide a potential remedy for Unforeseeable physical
conditions at and below foundation level (providing all the necessary conditions are
met). The emphasis on the negligence and gross negligence claims is designed only to
prejudice the Tribunal against the ACP. None of these claims are based on solid
evidence. They are little more than a blatant attempt to circumvent the provisions of
the Contract and the allocation of risk which the Parties agreed.

8.12

There is no dispute that the ACP provided a huge amount of detailed information as to
the subsurface conditions. This was found in an array of information that the ACP
provided, which not only included a large number of boreholes at the Site, but
geophysical information, and other studies. The ACP is reprimanded and scolded for
daring to refer to this information when analysing whether the physical conditions
which the Contractor encountered were Unforeseeable or not. The ACP makes no
apology for doing so. It will continue to refer to, and rely on, the very information
which it provided, which demonstrates conclusively, as the DAB decided, that the
physical conditions the Contractor experienced were not Unforeseeable.

9.

THE CONTRACTOR’S FAILED AND DELAYED CONCRETE MIX
PROGRAM WHICH IT ATTEMPTS TO BLAME ON ACP REVIEW
COMMENTS – EXECUTIVE SUMMARY

9.1

The case as to the concrete mix design is ultimately a relatively straightforward one.
Once the Tribunal understands the basic facts and the chronology leading up to the
submittals of February, March and May 2011, the answer to the case is, it is suggested,
not hard to find.

9.2

With the benefit of the recently produced documents, and in summary, the chronology
is as follows. The Contractor’s basic case, it will be recalled, is that it was ready to
pour contractually compliant SMC in February 2011. As appears from what follows,
that was certainly not the position.

9.3

The work which the Contractor undertook on the mix design for the SMC, until the
appointment of SIMCO in October/November 2010, was largely redundant. Prior to
that point, the Contractor had undertaken no permeability testing or quantitative designlife analysis on its Stage II mixtures; and so was completely in the dark as to whether
or not they might comply with the terms of the Employer’s Requirements. They did
not; and, in substance, SIMCO had to start designing mixes afresh.

9.4

Unsurprisingly, by that point in time, the Works were, as a result, already in significant
delay. SIMCO prepared and investigated its new SMC mix designs from October/
November 2010 onwards under considerable time pressure. Unbeknownst to the
Contractor and SIMCO at the time (although it should have been known), those new
SMC mix designs were produced using contaminated pozzolan, which was not
compliant with the Employer’s Requirements.
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9.5

Moreover, it was, and remained throughout the Works, the intention of the Contractor
to finalise the mix design for the SMC using production aggregates, produced from the
actual crushing plant to be used for the Works. That was an integral part of its mix
design process, but had not been started by February 2011.

9.6

By the time of the February 2011 Submittal, a number of things were apparent:
(a)

the Contractor and SIMCO appreciated that the pozzolan was contaminated.
They knew that this meant that they would have to re-do the contractually
required tests in order to produce a contractually compliant mix design for the
SMC;

(b)

the Contractor and SIMCO considered that the SMC mix designs which they
were developing at the time could not meet the contractual 1,000 Coulombs
requirement. This was, they considered, because of the use of natural pozzolan
in those mixes;

(c)

as a result, when the Contractor came to make the February 2011 Submittal, it
was stated in that submittal, in terms, that the ASTM C 1202 results “do not
respect the 1000 C requirement set forth in the project” (emphasis added);

(d)

the Contractor’s proposed solution to this problem was to request a Variation;

(e)

there were other respects in which the February 2011 Submittal did not comply
with the requirements of the Contract (including in relation to shrinkage);

(f)

the concrete mix design process was still continuing, and was not yet complete.

9.7

In commenting upon the February 2011 Submittal, both the ACP and CICP (the Project
Designer and designer of record) concluded that the submittal did not comply with the
Employer's Requirements. The Contractor, in responding to those comments, did not
take issue with that conclusion. In particular, and in relation to the 1,000 Coulombs
requirement, it confirmed that its proposed solution was to request a Variation (which
it then did by RFV No. 057 (on 24 February 2011), requesting the deletion of that
requirement).

9.8

By the time of the March 2011 Submittal, the principal problems with the February
2011 Submittal remained. It remained the case that the Contractor stated in terms in
the submittal that the ASTM C 1202 results “do not respect the 1000 C requirement set
forth in the project” (emphasis added). It was apparent that the Contractor and SIMCO
considered that the process of finalising the SMC mix designs was ongoing and had not
yet been concluded; that there was a need for further work to be done and further tests
to be undertaken. That recognition is writ large throughout the March 2011 Submittal.
The program attached to the March 2011 Submittal shows the work extending into April
2011.

9.9

Following the February and March 2011 Submittals, the Contractor proceeded, just as
it had always intended to do, and as it was certainly required to do in light of the
contaminated pozzolan, to produce mixes using the production aggregates and to test
those. That led to a catalogue of serious problems, which the Contractor set out in the
May 2011 Submittal.
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9.10

In summary, then, the Contractor had not produced a final SMC mix design which was
compliant with the Contract and which would have enabled it to pour contractually
compliant SMC for the Works (whether in February, March or May 2011). That
remained the case until August 2011.

9.11

Moreover, there were a number of other predecessor activities which the Contractor
still needed to carry out before it could start to place the SMC, which would have
delayed the start of placement until at least 13 July 2011, and which meant that, even
after that date, the Contractor could not have poured at the necessary rates to meet the
ABP.

9.12

Finally, there was no instruction from the ACP to the Contractor to use silica fume; and
the use of silica fume was something on which the Contractor was already itself
working before and at the time of the alleged instruction.

9.13

In light of the above, the Contractor’s claims for an extension of time and related costs
and for costs alleged to be caused by the ACP’s alleged instruction to use silica fume
must fail. The Contractor has sought in the SOR to inundate the Tribunal with a wealth
of material which is, in large part, of limited or no relevance and/or bears no
resemblance to the facts as they appear from the contemporaneous documents. But
once the Tribunal strips away what is irrelevant and tests the factual evidence by
reference to the contemporaneous documents, the case is a relatively simple one.

10.

DELAY DAMAGES – EXECUTIVE SUMMARY

10.1

The ACP claims the sum of USD 54,600,000 for delay damages pursuant to the
Contract, due to the Contractor’s late completion of the Works, caused by the late
commencement of SMC placement (i.e. part of the subject matter of this Arbitration).
As the ACP set out in its SOD, this should be a straightforward matter, because there
is no dispute between the Parties that the Contract provides for delay damages at the
rate of USD 300,000 for each day of delay. There is also no dispute that the Works
were completed late, or that the delays to the commencement of SMC being considered
in this Arbitration, caused critical delay to completion of the Works, of over 200 days.

10.2

The evidence which the ACP has submitted in this Arbitration demonstrates,
conclusively and comprehensively, that the Contractor’s delays to the commencement
of placement of SMC, were its own responsibility. These issues pertain not only to the
severely delayed SMC mix design program, described in Section 9 above, but also to a
multitude of other delays to critical predecessor activities to the commencement of
placement of SMC. These are all set out in detail in the SOD and Rejoinder, and cannot
seriously be disputed.

10.3

In the SOR, the Contractor, clearly cognisant that it is at severe risk of being ordered to
pay delay damages in respect of this undisputed critical delay to completion of the
Works, seeks to create confusion and, as is its way, resorts again to illusory provisions
of Panamanian law to try and circumvent its liability for delay damages. Now, the
Contractor argues that under Panamanian law, a contractually agreed delay damages
clause is not enforceable if the party seeking to rely on the delay damages clause has
not suffered the loss which the delay damages clause is intended to compensate for. As
the ACP demonstrates, this is an invented construction of Panamanian law.
Panamanian law upholds the bargain that the Parties reached.
14

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 18 of
843

10.4

Further, although the Contractor seeks to rely upon supposed delays to the PAC-4
works, as being an excuse to avoid delay damages under the Contract, its arguments are
misplaced. The evidence shows conclusively that the ACP, quite reasonably and
sensibly, paced the PAC-4 works, so that they were progressed sufficiently to allow
commercial transit of vessels, at the time of taking over the Works in June 2016. The
PAC-4 works could have, and would have, been completed earlier if the Contractor had
been ready to complete the Works, but it was not.

11.

THE PRECLUSIVE EFFECT OF THE COFFERDAM FINAL AWARD
a.

Introduction

11.1

In the SOR, the Claimants refuse to acknowledge the preclusive effect of the Cofferdam
Final Award rendered in ICC Case No. 19962/ASM.20 This is a clear attempt to
circumvent numerous final decisions on key findings of fact and law that are relevant
and, in some cases, very detrimental to the Claimants’ case in this Arbitration. The
Claimants are contractually and legally bound to the Cofferdam Tribunal’s findings on
such issues. Their arguments to the contrary are merely an attempt to avoid
unfavourable findings by misapplying the law and ignoring the Contract.

11.2

In this Section, the ACP will address each of the Claimants’ erroneous arguments in
the SOR with respect to the Cofferdam Final Award. As discussed below, the
Claimants must be required to follow the final decisions of the Cofferdam Tribunal.
This is crucial to preserve the integrity of these and other proceedings, the consistency
and finality of the awards rendered pursuant to the relevant arbitration clauses, and to
give effect to the Parties’ agreements.

11.3

As discussed in the SOD, the Cofferdam Tribunal issued its majority Final Award on
25 July 2017. The Cofferdam Final Award included an unqualified dismissal of all
claims asserted against the ACP and a damages award of USD 22,544,254.58, less
EUR 194,870.00, plus USD 900,000.00 in respect of the ICC’s fees and expenses
against the Claimants.

11.4

Shortly after the filing of the SOR, on 20 June 2018, a United States (“U.S.”) Federal
Court denied the Contractor’s and Sacyr’s Motion to Vacate and confirmed the
Cofferdam Final Award in the ACP’s favour.21 The Claimants resisted paying the
Cofferdam Award but the ACP was able to enforce after commencing proceedings in
Belgium.

11.5

The Claimants are not entitled to revisit issues that were fully, fairly, and finally decided
by the Cofferdam Final Award. Even the Claimants have recognized the relevance of
prior decisions in the TSLP disputes (although this was before they received an
unfavourable arbitration award). Indeed, the Contractor seriously undermined the
Claimants’ current position in a November 2013 letter to the DAB, wherein the
Contractor stated that “[they] believe [the DAB’s Referral 8 decision] may prejudice
future decisions on important issues”.22

20
21
22

See, generally, the Cofferdam Final Award at Exhibit R-0001. {R-0001}
See, generally, the Omnibus Order on Motion to Vacate, Motion to Dismiss and Motion to Confirm Arbitral
Award dated 18 June 2018 at Exhibit R-1257. {R-1257/11}
See Email from the Contractor to the DAB dated 25 November 2013 at Exhibit R-0055. {R-0055}
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11.6

The Claimants have, therefore, already recognized that the issues before the DAB in
Referral 8, and thus before the Cofferdam Arbitration Tribunal, were central to other
disputes in the pipeline, and, in particular, the disputes in this Arbitration.23 Their
position has now drastically changed, as the Claimants are doing everything they can
to disregard their contractual obligations and the applicable law in order to avoid
findings in the Cofferdam Final Award. This Tribunal should not permit them to do so.

11.7

As discussed at length in the SOD, the contractual and legal bases of the preclusive
effect of the Cofferdam Final Award to these issues arise from the application of:

11.8

(a)

the Contract, the JSG and the GAA;

(b)

the ICC Rules;

(c)

U.S. Federal Arbitration law; and

(d)

generally recognized international principles of arbitration.

Each of these bases are discussed more fully below in response to each of the
Claimants’ arguments in the SOR.
b.

The contractual agreements give the Cofferdam Final Award preclusive effect
i.

11.9

The Parties’ contracts require that the Cofferdam Final Award be
given preclusive effect

The Claimants take the position that issue preclusion is governed solely by Panamanian
law. This is incorrect. The Parties’ contractual agreements control this issue, along
with the ICC Rules, and the applicable law governing the entirety of the arbitration
agreements under which the Parties base their claims and counterclaims (i.e., the U.S.
Federal Arbitration Act (“FAA”)). Panamanian law is not the applicable law for
questions of issue preclusion.

11.10 Recognizing the need for finality in litigation, the Parties agreed to be bound by the
Cofferdam Final Award. The express language found in both the Contract and the JSG
(and reinforced in the GAA) requires that issues finally resolved by a prior Tribunal be
given preclusive effect.
11.11 The Contract’s dispute resolution process is governed by Sub-Clause 20.6
[Arbitration], which provides that “Unless settled amicably, any dispute in respect of
which the DAB’s decision (if any) has not become final and binding shall be finally
settled by international arbitration in law (within the meaning of Panamanian law)”.24
In agreeing that disputes would be “finally settled by international arbitration in law”,
the Contractor and the ACP agreed that they would be immediately bound by the final
determinations of an Arbitral Tribunal.25 This Contract provision forecloses either
Party from presenting the same issues to different Tribunals in subsequent proceedings
23
24
25

See Email from the Contractor to the DAB dated 25 November 2013 at Exhibit R-0055. {R-0055}
See Sub-Clause 20.6 [Arbitration] on pdf page 138 of the Conditions of Contract at Exhibit R-0007.
{R-0007/138}
See Sub-Clause 20.6 [Arbitration] on pdf page 138 of the Conditions of Contract at Exhibit R-0007.
{R-0007/138}
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in the hope of achieving a more favourable outcome (as the Claimants seek to do in this
case).
11.12 The JSG mandates the same.26 The Second to Fourth Claimants made the same
agreement in the JSG with respect to dispute resolution, covenanting that any dispute
“arising out of, under or in connection with this Guarantee or out of the subject matter
of this Guarantee shall be finally settled by international arbitration in law (within the
meaning of Panamanian law)”.27
11.13 Both the Contract and JSG thus require recognising the final and binding nature of any
arbitral award rendered in any arbitration under the agreements, and of the legal and
factual determinations made within that award. Nothing in the Parties’ agreements
justifies the Claimants’ attempt to circumvent the Cofferdam Tribunal’s findings in this
proceeding. No ambiguity exists as to the meaning of “finally settled” - the Parties
agreed to be bound by the final determinations of an arbitral tribunal, and cannot relitigate those determinations in a subsequent proceeding.
11.14 The GAA is consistent with the dispute resolution language found within the Contract
and the JSG. The GAA, executed on 1 August 2014, requires the Second to Fourth
Claimants, CUSA and Sofidra S.A., to give full effect to any award rendered in favour
of the ACP.28 In the event a Tribunal renders an award requiring payment of costs to
the ACP, as was the case in the Cofferdam Final Award, the Second and Third
Claimants agreed not only to pay the award “on first demand” but also to “give full
effect, or cause the Contractor to give full effect, to the terms of any Award”.29
11.15 In the SOR, the Claimants have completely misconstrued these contractual provisions
in an attempt to avoid the Cofferdam Tribunal’s findings by erroneously relying on
Panamanian law. The Contract, the JSG and the GAA must be given full effect
regardless of whether the Judicial Code of Panama recognises the doctrine of issue
preclusion. Any other interpretation of these provisions would be entirely at odds with
the Parties’ express agreements.
ii.

The ICC Rules require that the Cofferdam Final Award be given
preclusive effect

11.16 The Parties’ agreement to be bound by the ICC Rules likewise requires the Tribunal to
recognize the preclusive effect of the Cofferdam Final Award. The Claimants have
misconstrued the ICC Rules in a further attempt to avoid unfavourable final
determinations.
11.17 The Parties specified that arbitrations would be conducted under the ICC Rules in both
the Contract and the JSG. Sub-Clause 20.6 [Arbitration] of the Conditions of Contract

26
27
28
29

See Clause 9 [Dispute Resolution] on pdf page 7 of the Joint and Several Guarantee in Respect of the Third
Set of Locks Contract of 31 May 2010 at Exhibit R-0015. {R-0015/7}
See Clause 9 [Dispute Resolution] on pdf page 7 of the Joint and Several Guarantee in Respect of the Third
Set of Locks Contract of 31 May 2010 at Exhibit R-0015. {R-0015/7}
See Sub-Clause 2.1 on pdf page 5 of the Guarantor Arbitration Agreement of 1 August 2014 at
Exhibit R-0108. {R-0108/5}
See Sub-Clause 2.1 on pdf page 5 of the Guarantor Arbitration Agreement of 1 August 2014 at
Exhibit R-0108. {R-0108/5}
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requires that all disputes “shall be finally settled under the Rules of Arbitration of the
International Chamber of Commerce”.30 Clause 9 of the JSG requires the same.31
11.18 The ICC Rules likewise require the Cofferdam Tribunal’s findings to be given
preclusive effect in any subsequent arbitrations between the Parties.32 Specifically,
Article 34(6) of the ICC Rules provides that “[e]very award shall be binding on the
parties” and Article 31(2) requires that an award rendered under the ICC Rules “shall
state the reasons upon which it is based”.33
11.19 Read together, these ICC Rules ensure that any rendered award resolves the Parties’
dispute, both as a whole and with respect to its constituent parts.34 Because the final
award in an ICC arbitration must be reasoned under ICC Rule 25(2), the reasons
presented in a final ICC award are also be binding upon the parties.35 A Tribunal’s
reasoning is intertwined with the finally decided issues of the award. Once a Tribunal
renders a final and binding award, the ICC Rules confirm that the prior award including the reasoning upon which the award is based - will have preclusive effect
over any subsequent award.36
11.20 Application of collateral estoppel to the reasoning of an ICC award is particularly
relevant in successive international arbitrations between the same parties, related to the
same contract.37 On that basis, an issue finally decided by a tribunal related to the TSLP

30

See Sub-Clause 20.6 [Arbitration] on pdf page 138 of the Conditions of Contract at Exhibit R-0007.
{R-0007/138}
31
See Clause 9 [Dispute Resolution] on pdf page 7 of the Joint and Several Guarantee in Respect of the Third
Set of Locks Contract of 31 May 2010 at Exhibit R-0015. {R-0015/7}
32
See pdf pages 4 and 5 of M. Rubino-Sammartano, International Arbitration Law and Practice (Second Revised
Edition), Chapter 27, The Award dated 2001 at Exhibit R-LA-0152 {R-LA-0152/4} (reasoning that the
parties’ agreement to apply ICC Rules or similar procedural rules to an arbitral award represents the parties’
commitment to enforce the award).
33
See Articles 34(6) and 31(2) on pdf pages 37 and 38 of the ICC Rules of Arbitration at Exhibit R-0177.
{R-0177/37}
34
See pdf pages 1 and 2 of Issue Estoppel, Reasons for Award and Transnational Arbitration at
Exhibit R-LA-0059 {R-LA-0059/1} (emphasizing the absurdity of the same parties re-litigating issues in a
different arbitration when those same issues were decided in a previous arbitration).
35
See pdf page 14 of A. Sheppard, Parallel State and Arbitral Procedures in International Arbitration, Chapter
8, Res Judicata and Estoppel, dated 2005 at Exhibit C-LA-0015 {C-LA-0015/14} (reasoning that a parties’
contractual agreement to be bound by ICC Rules gives res judicata effect to the entire award, including the
reasoning).
36 See pdf pages 4 through 6 and 13 of M. Rubino-Sammartano, International Arbitration Law and Practice
(Second Revised Edition), Chapter 27, The Award dated 2001 at Exhibit R-LA-0152 {R-LA-0152/4}
(indicating that a final and binding award, as agreed by the parties, deserves res judicata effect by later panels
resolving further disputes between the parties). The Claimants cite to commentary that supports the
proposition that the reasoning of an ICC award would also be given preclusive effect, in addition to the
determinations and relief provided within the award. See pdf page 14 of A. Sheppard, Parallel State and
Arbitral Procedures in International Arbitration, Chapter 8, Res Judicata and Estoppel, dated 2005 at
Exhibit C-LA-0015. {C-LA-0015/14} Notably, this approach would further the ultimate goal of efficiency
and finality in litigation. See pdf pages 5 and 6 of G. Born, C. Bull, J. Lim, and E. Chan, The Law Governing
Res Judicata in International Commercial Arbitration in Jurisdiction, Admissibility and Choice of Law in
International Arbitration: Liber Amicorum Michael Pryles (Kaplan and Moser (eds.)) (2018) at
Exhibit C-LA-0367. {C-LA-0367/5}
37 See pdf pages 1 and 2 of B. Hanotiau, “Chapter VIII: The Res Judicata Effect of an Award Rendered in a
Connected Arbitration Arising from the Same Project” in “Complex Arbitrations: Multiparty, Multicontract,
Multi-Issue and Class Action”, Volume 14 at 583-93 (2006) at Exhibit R-LA-0071. { R-LA-0071/1}
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attracts preclusive effect if the issue was relevant to the Tribunal’s final determination.38
Moreover, issues given preclusive effect are not limited to only the operative part of
the Tribunal’s decision. The statement of reasons is inextricably linked to the operative
part of an ICC award, rendering both the statement of reasons and dispositive portion
of any award potentially open for preclusion.
11.21 The Claimants have misconstrued the ICC Rules in the SOR. Specifically, the
Claimants’ reliance on an example ICC arbitration clause and Article 21 of the ICC
Rules is not persuasive.39 The Claimants refer to a suggested standard ICC arbitration
clause and commentary by the ICC to the effect that the ICC Rules “do not limit the
parties’ free choice of the place and language of the arbitration or the law governing
the contract”.40 This provision simply suggests that the parties enjoy freedom of
contract to decide the governing law. Here, the Parties elected to seat any arbitrations
in the U.S., and to conduct arbitrations in accordance with U.S. law.41 In doing so, they
agreed to be bound by U.S. preclusion principles. Such agreement did not limit the
Parties’ free choice; rather, it was the Parties’ free choice.
11.22 Additionally, Article 21 does not call for the application of Panamanian law to decide
preclusion issues. Article 21 merely requires the Tribunal to give priority to the choice
of law made by the parties to interpret the contract itself (here, Panamanian law as the
law governing the Contract), nothing more or less.42 The Claimants’ theory that Article
21 of the ICC Rules would require the Tribunal to apply Panamanian law to a preclusion
analysis disregards precisely the Parties’ agreement with respect to U.S. law in the
Arbitration. The Parties expressly agreed that U.S. Federal Arbitration law - which
embraces a broad application of issue preclusion - governs the arbitration and the
arbitration agreement.43
iii.

Application of issue preclusion is consistent with the Parties’
expectations

11.23 The Claimants argue in the SOR that the Parties’ expectations warrant application of
Panamanian law to determine the preclusive effect of the Cofferdam Final Award.44
Notably, the authority the Claimants cite on this point works against them.45 The
38

39
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See pdf page 1 of B. Hanotiau, “Chapter VIII: The Res Judicata Effect of an Award Rendered in a Connected
Arbitration Arising from the Same Project” in “Complex Arbitrations: Multiparty, Multicontract, Multi-Issue
and Class Action”, Volume 14 at 583-593 (2006) at Exhibit R-LA-0071. {R-LA-0071/1}
See paragraph 16 of Chapter II on pdf page 23 of the SOR. {SOR/23}
See the Standard ICC Arbitration Clause on pdf page 70 of the ICC Rules of Arbitration at Exhibit R-0177.
{R-0177/70}
See Sub-Clause 20.6 [Arbitration] on pdf page 138 of the Conditions of Contract at Exhibit R-0007
{R-0007/138} and Clause 9 [Dispute Resolution] on pdf page 7 of the Joint and Several Guarantee in Respect
of the Third Set of Locks Contract of 31 May 2010 at Exhibit R-0015. {R-0015/7}
See Article 21 on pdf page 29 of the ICC Rules of Arbitration at Exhibit R-0177. {R-0177/29}
See Sub-Clause 20.6 [Arbitration] on pdf page 138 of the Conditions of Contract at Exhibit R-0007.
{R-0007/138}
See paragraph 6 of Chapter II on pdf page 20 of the SOR. {SOR/20}
See pdf page 6 of G. Born, C. Bull, J. Lim, and E. Chan, The Law Governing Res Judicata in International
Commercial Arbitration in Jurisdiction, Admissibility and Choice of Law in International Arbitration: Liber
Amicorum Michael Pryles (Kaplan and Moser (eds.)) (2018) at Exhibit C-LA-0367 {C-LA-0367/5}
(“Parties who agree to arbitrate their disputes justifiably expect that their disputes will be resolved with
finality and efficiency. Res judicata serves to protect these expectations, which would be frustrated if, after
an award in the dispute is rendered, parties are subjected to relitigation before a different court or tribunal
of the same issues that have already been decided in the first arbitration”).
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Claimants rely on commentators that classify preclusion as a “procedural and
evidentiary rule”, as opposed to a substantive rule. As such, preclusion should be
governed by the law of the seat of the arbitration - in this case, U.S. law.
11.24 Application of issue preclusion to the Cofferdam Final Award is consistent with the
Parties’ expectations. Parties who elect to arbitrate “justifiably expect that their
disputes will be resolved with finality and efficiency”.46 At the outset, the Parties’
agreement to finally settle all disputes through arbitration, and to operate under specific
arbitral rules such as the ICC Rules, should provide for claim and issue preclusion as a
matter of contract.
11.25 The Parties chose to arbitrate in the U.S. - a jurisdiction that broadly applies issue
preclusion to arbitral awards - and to follow the FAA. While the Claimants argue that
this is the only connection the Parties have to U.S. law, this is perhaps the most
important connection when assessing the preclusive effects of an arbitral award
rendered by a prior Tribunal. The place of arbitration and the place where the prior
award was rendered are the most important considerations when determining choiceof-law for purposes of issue preclusion.47 Since the Parties agreed to bring and decide
all claims in the U.S., and also agreed that the arbitral agreement would be governed by
the FAA, application of U.S. legal principles to decide issues of preclusion falls
squarely within the Parties’ expectations of efficiency and finality in litigation.
11.26 Considering that all disputes arising under the Contract and JSG “shall be finally settled
by international arbitration in law”, as well as the Parties’ agreement to arbitrate under
the ICC Rules, the application of collateral estoppel to the Cofferdam Final Award is
consistent with the Parties’ expectations.48 The Claimants’ attempt to continuously relitigate the precise points that were finally decided by the Cofferdam Tribunal is
inconsistent with the Parties’ express agreements as to resolving disputes,49 the ICC
Rules, and the Parties’ ultimate expectations of efficiency and finality in the litigation
process, and should be rejected by this Tribunal.
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47
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49

See pdf page 6 of G. Born, C. Bull, J. Lim, and E. Chan, The Law Governing Res Judicata in International
Commercial Arbitration in Jurisdiction, Admissibility and Choice of Law in International Arbitration: Liber
Amicorum Michael Pryles (Kaplan and Moser (eds.)) (2018) at Exhibit C-LA-0367. {C-LA-0367/6}
See pdf pages 3 and 4 of G. Born, C. Bull, J. Lim, and E. Chan, The Law Governing Res Judicata in
International Commercial Arbitration in Jurisdiction, Admissibility and Choice of Law in International
Arbitration: Liber Amicorum Michael Pryles (Kaplan and Moser (eds.)) (2018) at Exhibit C-LA-0367
{C-LA-0367/3} (noting that tribunals frequently look to the law of the seat and the law of the place where
the prior award was rendered in determining the res judicata effect of a prior award). Considering these
approaches, application of U.S. law to preclusion issues meets the Parties’ expectations as they agreed to
arbitrate in the U.S., under the FAA.
See pdf page 6 of G. Born, C. Bull, J. Lim, and E. Chan, The Law Governing Res Judicata in International
Commercial Arbitration in Jurisdiction, Admissibility and Choice of Law in International Arbitration: Liber
Amicorum Michael Pryles (Kaplan and Moser (eds.)) (2018) at Exhibit C-LA-0367. {C-LA-0367/6}
See Sub-Clause 20.6 [Arbitration] on pdf page 138 of the Conditions of Contract at Exhibit R-0007
{R-0007/138} and Clause 9 [Dispute Resolution] on pdf page 7 of the Joint and Several Guarantee in Respect
of the Third Set of Locks Contract of 31 May 2010 at Exhibit R-0015. {R-0015/7}
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c.

U.S. law applies and precludes re-litigation of issues determined by the
Cofferdam Final Award
i.

The Cofferdam Final Award should be given preclusive effect as a
matter of law

11.27 In addition to the Parties’ express agreements, the Cofferdam Final Award is binding
as a matter of law. The SOR devotes considerable attention to arguing that the
applicable law on this question is Panamanian law. This argument should be rejected.
Although this area is subject to some degree of debate among courts and scholars, it is
generally accepted that “the most common choice-of-law rule applied by courts and
tribunals to issues of res judicata” is the “law of the place where a new claim is
brought”.50 Depending on the context, this could either be the judicial enforcement
forum or the arbitral seat in a subsequent arbitration.51 The latter scenario would apply
in this proceeding, and the preclusive effect of the Cofferdam Final Award should,
therefore, be governed by the lex arbitri, or the law of the seat - in this case, U.S. Federal
arbitration law with reference to the Eleventh Circuit of the U.S., given that this is a
Miami-seated arbitration.
11.28 The Claimants have stated that “several eminent commentators agree that the law of
the merits is applicable to assess whether an award has preclusive effects”.52 This is
an overstatement of what is in fact the minority view. Many of the so-called
“commentators” cited by the Claimants do not even support the Claimants’ argument.
Instead, they are broadly recognizing a variety of “possible alternatives”,53 or they are
taking note of the “substantial discretion” that courts enjoy in applying issue
preclusion.54 This is very different from taking a firm position that the substantive law
of the contract should govern questions of preclusion.
11.29 Contrary to the Claimants’ position, issue preclusion is typically viewed as a procedural
rule rather than a substantive one.55 As such, it should be governed by the law of the
seat, rather than the substantive law of the parties’ contract. This has been recognized,
for example, by the International Law Association’s Interim Report on Res Judicata
and Arbitration, which states that the “defence of res judicata is generally characterized
as procedural and belonging to the lex fori, and is thus not to be determined in
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See from pdf page 3 of G. Born, C. Bull, J. Lim, and E. Chan, The Law Governing Res Judicata in
International Commercial Arbitration in Jurisdiction, Admissibility and Choice of Law in International
Arbitration: Liber Amicorum Michael Pryles (Kaplan and Moser (eds.)) (2018) at Exhibit C-LA-0367.
{C-LA-0367/3}
See from pdf page 3 of G. Born, C. Bull, J. Lim, and E. Chan, The Law Governing Res Judicata in
International Commercial Arbitration in Jurisdiction, Admissibility and Choice of Law in International
Arbitration: Liber Amicorum Michael Pryles (Kaplan and Moser (eds.)) (2018) at Exhibit C-LA-0367.
{C-LA-0367/3}
See paragraph 4 of Chapter II on pdf page 18 of the SOR. {SOR/18}
See pdf page 674 of Gary B. Born, International Commercial Arbitration (2d Ed. 2014) at
Exhibit C-LA-0028. {C-LA-0028/674}
See pdf page 671 of Gary B. Born, International Commercial Arbitration (2d Ed. 2014) at
Exhibit C-LA-0028. {C-LA-0028/671}
See, for example, pdf page 16 of F. De Ly and A. Sheppard, ILA Interim Report on Res Judicata and
Arbitration at Exhibit R-LA-0144 {R-LA-0144/16} (noting that “[t]he defence of res judicata is generally
characterized as procedural and belonging to the lex fori, and is thus not to be determined in accordance
with the law applicable to the merits”).
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accordance with the law applicable to the merits”.56 The ILA further notes that,
“[b]ecause res judicata is a rule of evidence in common law jurisdictions” - such as the
U.S. - “and is codified in procedural codes in civil law jurisdictions, the Committee is
of the view that it is part of procedural law”.57 The Claimants have largely ignored this
commentary in the SOR.
11.30 U.S. law generally takes the same view. Although U.S. courts would view the collateral
estoppel effect of findings in an arbitral award as an issue left to the discretion of the
arbitrator, several U.S. courts have referred to issue preclusion as a “procedural issue”,
and even “purely procedural”.58 The Restatement (Second) of Judgments, which has
been recognized as authoritative by the Eleventh Circuit, discusses the law of res
judicata and issue preclusion at length, characterizing these doctrines as a “subcategory
of the law governing procedure in civil actions” and noting that the “complementary
relationship between the law of procedure and the law of res judicata is not difficult to
explain”.59
11.31 Other notable scholars have turned to international arbitration principles, also
sometimes referred to as the “transnational approach”,60 in determining the preclusive
effect of prior arbitral awards. This is often attributed to the “difficulties involved in
the choice-of-law approach” and the opinion that international principles reflect the
“international character of awards”.61 Importantly, scholars have noted that
“international preclusion standards can give effect to the parties’ expectations as
expressed in their arbitration agreement”.62 As discussed above, the Parties’
arbitration agreements require them to recognize the preclusive effect of the Cofferdam
Final Award.
11.32 Though some commentators suggest arbitral panels opt for a transnational approach to
estoppel issues, these same commentators also caution against this approach given the
potential implications. As one scholar has noted, “to avoid annulment of their award,
the arbitrators should always consider the law of their place of arbitration”,63 in this
case, U.S. law. Indeed, “[i]gnoring this law may prove imprudent in practice as it may
lead to the setting aside of the award and thus constitute a waste of valuable
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See, for example, pdf page 16 of F. De Ly and A. Sheppard, ILA Interim Report on Res Judicata and
Arbitration at Exhibit R-LA-0144. {R-LA-0144/16}
See pdf page 31 of F. De Ly and A. Sheppard, ILA Interim Report on Res Judicata and Arbitration at
Exhibit R-LA-0144. {R-LA-0144/31}
See, for example, pdf page 12 of Kachler v. Taylor, 849 F.Supp. 1503, 1514-15 (N.D. Fla. 1994) at
Exhibit R-LA-0145 {R-LA-0145/12} and pdf page 6 of RF Delaware, Inc. v. Pacific Keystone Technologies,
Inc., 326 F.3d 1255, 1261 (Fed. Cir. 2003) at Exhibit R-LA-0146. {R-LA-0146/6}
See pdf page 1 of “Relation between Law or Res Juidcata and Law Procedure” in Restatement (Second) of
Judgments, Chapter 1 (Introduction) at Exhibit R-LA-0147. {R-LA-0147/1}
See paragraph 6.141 on pdf page 4 of Silja Schaffstein, The Doctrine of Res Judicata Before International
Commercial Arbitral Tribunals (2016) at Exhibit R-LA-0148. {R-LA-0148/4}
See pdf page 4 of G. Born, C. Bull, J. Lim, and E. Chan, The Law Governing Res Judicata in International
Commercial Arbitration in Jurisdiction, Admissibility and Choice of Law in International Arbitration: Liber
Amicorum Michael Pryles (Kaplan and Moser (eds.)) (2018) at Exhibit C-LA-0367. {C-LA-0367/4}
See pdf page 4 of G. Born, C. Bull, J. Lim, and E. Chan, The Law Governing Res Judicata in International
Commercial Arbitration in Jurisdiction, Admissibility and Choice of Law in International Arbitration: Liber
Amicorum Michael Pryles (Kaplan and Moser (eds.)) (2018) at Exhibit C-LA-0367. {C-LA-0367/4}
See paragraph 6.141 of pdf page 4 of S. Schaffstein, The Doctrine of Res Judicata Before International
Commercial Arbitral Tribunals (2016) at Exhibit R-LA-0148. {R-LA-0148/4}
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resources”.64 Here, it is in neither Party’s interest that the final award that will be issued
by this Tribunal be cast aside.
11.33 The ACP, therefore, takes the position that U.S. law should govern questions of
preclusion in this Arbitration. However, regardless of whether the Tribunal applies
U.S. law or international preclusion principles, the result is the same - issues finally
decided in the Cofferdam Final Award should be given preclusive effect. Moreover,
even if the Tribunal chooses to apply Panamanian law, this does not permit the
Claimants to disregard their express agreements, which, as stated above, require them
to give full effect to the Cofferdam Final Award, pursuant to the basic principle of
Panamanian law, pacta sunt servanda.
11.34 In addition, under Panamanian law (on the assumption that it was somehow applicable
to issue preclusion), the Judicial Code is generally excluded in arbitration matters that
are governed by the Law No. 131 of 2013 on Domestic and International Commercial
Arbitration in Panama (the “Law 131 of 2013”).65
11.35 Law 131 of 2013 does not contain any specific provisions on res judicata and/or issue
preclusion. Accordingly, Article 6 of the Law 131 of 2013 on interpretation is relevant.
In its first paragraph, Article 6 of the Law 131 of 2013 requires consideration of its
“international origin”66 and, pursuant to its second paragraph, it is provided that
“questions concerning matters governed by this Law which are not expressly settled in
it are to be settled in conformity with the general principles of arbitration”.67
11.36 In this regard, even if Panamanian law was somehow applicable to the preclusive effect
of the Cofferdam Final Award (which is denied), the Judiciary Code alleged by the
Claimants is not applicable. Instead, international principles of arbitration that (i)
recognise res judicata in international arbitration as a means to prevent the parties to
an arbitration from re-litigating the same issues in another arbitration; and (ii) recognise
that arbitration procedural matters are governed by the law of the seat, especially when
that law is chosen by the parties (here, the U.S. FAA), would apply.
ii.

U.S. law does not require the Tribunal to apply Panamanian law to
the collateral estoppel analysis

11.37 In the SOR, the Claimants continue to push the flawed argument that, even if U.S. law
applies to issue preclusion, Panamanian law should somehow still apply under a
conflicts of law analysis.68 This is wrong, and Claimants’ cited authorities are neither
relevant to the issue nor supportive of this proposition.
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See paragraph 6.15 at pdf page 3 of Silja Schaffstein, The Doctrine of Res Judicata Before International
Commercial Arbitral Tribunals (2016) at Exhibit R-LA-0148. {R-LA-0148/3}
See Law No. 131 of 2013 on Domestic and International Commercial Arbitration in Panama at
Exhibit R-LA-0174. {R-LA-0174}
See Article 6 - “In the interpretation of this Law regard is to be had to its international origin and to the need
to promote uniformity in its application and the observance of good faith” on pdf page 18 of Law No. 131 of
2013 on Domestic and International Commercial Arbitration in Panama at Exhibit R-LA-0174.
{R-LA-0174/18}
See pdf page 18 of Law No. 131 of 2013 on Domestic and International Commercial Arbitration in Panama
at Exhibit R-LA-0174. {R-LA-0174/18}
See paragraphs 20-26 of Chapter II from pdf page 24 of the SOR. {SOR/24}
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11.38 The Claimants first cite to CSX Transp., Inc. v. Gen. Mills, Inc. in support of this
argument. CSX is inapposite, and Claimants’ reliance on this opinion is misplaced. As
a preliminary matter, CSX lacks relevance as it has nothing to do with an international
arbitration award, or arbitration at all. The CSX court merely addressed whether a U.S.
Federal Court should consider state law in determining the preclusive effect of a State
Court decision.69 The opinion addresses choice of law considerations wholly unique to
the U.S. Federal and State Court systems, and that have no bearing on the applicable
law for a collateral estoppel analysis to be applied by a Tribunal in an international
arbitration seated in Florida.
11.39 In relying on CSX70 and similar cases, the Claimants attempt to compare apples to
oranges. The CSX Court does not address the law that applies to issue preclusion if the
substantive law of the contract at issue is different from the law governing the dispute
resolution mechanism.71 This is because issue preclusion is not a matter of the
substantive law governing the contract. Notably, in a similar situation, the Southern
District of Florida reasoned that the issue of whether a foreign judgment should be
recognized was not a matter concerning the law governing the interpretation of the
contract (which called for Texas law).72
11.40 The Claimants also refer to Migra v. Warren City Sch. Dist. Bd of Educ. and Semtek
International, Inc. v. Lockheed Martin Corp. to argue in favour of applying Panamanian
law to the collateral estoppel analysis. First, as to Migra, this case likewise has no
relation to an international arbitration award or with arbitration at all, for that matter.
The Migra Court, like CSX, considered the extent to which a U.S. Federal Court should
consider U.S. State law in determining the preclusive effect of an issue decided in a
U.S. State Court lawsuit.73 Migra says nothing about what law applies to the question
of issue preclusion in the case of a contract in which the substantive law is Panamanian
law and the dispute resolution mechanism is governed by U.S. law.74
11.41 Similarly, Semtek has nothing to do with international arbitration, nor does it have
anything to do with the question of whether the preclusive effect of an arbitral award is
governed by the substantive law of a contract or the law governing the dispute
resolution mechanism. Rather, Semtek deals with the entirely different question of what
law a U.S. Federal Court should apply when determining the preclusive effect of a
Federal Court’s dismissal of a lawsuit based on a common law defence of statute of
limitations as a matter of State (as opposed to Federal) law.75 In other words, Semtek
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See pdf page 5 of CSX Transp., Inc. v. Gen. Mills, Inc., 846 F.3d 1333, 1339-40 (11th Cir. 2017) at
Exhibit C-LA-0380. {C-LA-0380/5}
See paragraph 24, footnote 45 of Chapter II on pdf page 25 of the SOR. {SOR/25}
See pdf pages 4 and 5 of CSX Transp., Inc. v. Gen. Mills, Inc., 846 F.3d 1333, 1339-40 (11th Cir. 2017) at
Exhibit C-LA-0380. {C-LA-0380/4}
See pdf pages 8 and 17 of Nicor Int’l Corp. v. El Paso Corp., 292 F. Supp. 2d, 1357, 1362, footnote 4 (S.D.
Fla. 2003) at Exhibit R-LA-0153. {R-LA-0153/8}
See pdf pages 5 through 7 of Migra v. Warren City Sch. Dist. Bd of Educ., 465 U.S. 75, 85-87 (1984) at
Exhibit C-LA-0378. {C-LA-0378/5}
See pdf pages 5 through 7 of Migra v. Warren City Sch. Dist. Bd of Educ., 465 U.S. 75, 85-87 (1984) at
Exhibit C-LA-0378. {C-LA-0378/5}
See pdf pages 5 and 6 of Semtek International, Inc. v. Lockheed Martin Corp., 531 U.S. 497, 507-509 (2001)
at Exhibit C-LA-0379. {C-LA-0379/5}
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deals with the applicability of U.S. State versus Federal law in a lawsuit before a U.S.
Federal Court. Semtek has no relevance to the issues before this Tribunal.76
11.42 The remaining cases cited by the Claimants in a characteristically long string cite at
footnote 45 are every bit as off-point as CSX, Semtek, and Migra, and the Claimants
have made no effort to explain their relevance.77 In short, the Claimants seek to rely
on U.S. Court cases in which the Courts have addressed the extent to which U.S. Federal
common law requires the application of state preclusion rules in addressing the
preclusive effect of prior Court rulings primarily for federal courts citing in diversity.
This is a fundamentally different issue from that before this Tribunal.
11.43 Additionally, in yet another failed attempt to find support for their argument, the
Claimants argue that “international arbitration commentators who have analysed U.S.
law cases” agree that issue preclusion is a question of substantive rather than procedural
law.78 They then cite a handful of other cases, without any explanation of their import.
None of these cases were decided in the Eleventh Circuit, and thus have little relevance
in a Miami-seated arbitration.
11.44 These cases also present issues distinguishable from those before this Tribunal. Bhd of
Maint. of Way Employees v. Burlington N. R.R. Co. is a Seventh Circuit case applying
a specialized U.S. Federal law relating to railroads.79 The case has nothing to do with
the preclusive effect of international arbitral awards. Extra Equipamentos e Exportacao
Ltda. v. Case Corp. similarly has nothing to do with arbitration, and Lynne Carol
Fashions, Inc. v. Cranston Print Works Co. deals with the applicable law in U.S.
Federal Court diversity actions under the U.S. Supreme Court’s Erie doctrine.80 Once
again, these are cases in which the Courts addressed the applicability of U.S. State
versus Federal law, with absolutely no relevance to determining the preclusive effect
of the Cofferdam Final Award.
iii.

The ACP has established the requisite elements of collateral
estoppel under U.S. law

11.45 Contrary to the Claimants’ assertions, each of the elements of collateral estoppel has
been satisfied with respect to the issues that the Claimants seek to re-litigate in this
proceeding. As the ACP has already discussed, it is settled law in the Eleventh Circuit
(and in other U.S. circuits) that “[a]n arbitration decision can have res judicata or
collateral estoppel effect”.81
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See pdf pages 5 and 6 of Semtek International, Inc. v. Lockheed Martin Corp., 531 U.S. 497, 507-509 (2001)
at Exhibit C-LA-0379. {C-LA-0379/5}
See paragraph 24, footnote 45 of Chapter II on pdf page 25 of the SOR. {SOR/25}
See paragraph 24, footnote 47 of Chapter II on pdf page 26 of the SOR. {SOR/26}
See pdf pages 671 and 714 of G. Born, International Commercial Arbitration (2d Ed. 2014), pp. 3759 and
3760, 3759 footnote 154 (citing Bhd of Maint. of Way Employees v. Burlington N. R.R. Co., 24 F.3d 937,
939-40 (7th Cir. 1994)) at Exhibit C-LA-0028 {C-LA-0028/9} and pdf pages 2 and 3 of Bhd of Maint. of
Way Employees v. Burlington N. R.R. Co., 24 F.3d 937, 939-40 (7th Cir. 1994) at Exhibit R-LA-0179.
{R-LA-0179/2}
See pdf page 5 of Lynne Carol Fashions, Inc. v. Cranston Print Works Co., 453 F.2d 1177 and 1184 footnote
9 (3d Cir. 1972) at Exhibit C-LA-0394 {C-LA-0394/5} and pdf page 3 of Extra Equipamentos e Exportacao
Ltda. v. Case Corp., 361 F.3d 359 and 363 (7th Cir. 2004) at Exhibit C-LA-0395. {C-LA-0395/3}
See pdf page 9 of Greenblatt v. Drexel Burnham Lambert, Inc., 763 F.2d 1352, 1360 (11th Cir. 1985) at
Exhibit R-LA-0053. {R-LA-0053/9}
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11.46 The Claimants agree with the ACP that the Eleventh Circuit requires demonstrating the
following four elements in order for collateral estoppel to apply:
(a)

the issue at stake must be identical to the one alleged in the prior litigation;

(b)

the issue must have been actually litigated in the prior litigation;

(c)

the determination of the issue in the prior litigation must have been a critical
and necessary part of the judgment in that earlier action; and

(d)

the party against whom the earlier decision is asserted must have had a full and
fair opportunity to litigate the issue in the earlier proceeding.82

11.47 In in the SOR, the Claimants argue that the ACP has failed to establish each of these
elements. As discussed below, the Claimants’ position is based on a misapplication of
the law and a misstatement of numerous relevant facts.
11.48 First, the argument that the issues in the Cofferdam Arbitration were distinct from this
Arbitration demonstrates the Claimants’ failure to understand the doctrine. It is also a
less than subtle attempt to backtrack from the Claimants’ previous position that these
proceedings implicate issues central to the Cofferdam Arbitration.83 The Claimants
have referred to the fact that the Cofferdam Arbitration dealt with the design and
construction of a temporary cofferdam and the temporary diversion of the Cocoli River,
whereas this arbitration deals with concrete aggregate production, the usability of the
PLE basalt, the approval of the concrete mix designs, faulting and foundation
conditions, and on-Site laboratories.84 Pointing out this broad distinction gets the
Claimants nowhere.
11.49 The Claimants are still seeking to re-litigate certain issues that are exactly the same as
those finally decided in the Cofferdam Final Award. This is true regardless of whether
the two arbitrations are premised on different sets of facts. The Claimants rely on CSX
Transp., Inc. v. Bhd. of Maint. of Way Employees for the proposition that issue
preclusion can be overcome by virtue of “one material differentiating fact that would
alter the legal inquiry”.85 No such fact exists in this case with respect to the issues that
must be given preclusive effect. The issues are exactly the same.
11.50 Second, the Claimants’ suggestion that the issues were not actually litigated or
necessary to the final adjudication in the Cofferdam Final Award has no merit. The
Claimants fail even to specify the issues that they believe were not litigated. The
Cofferdam Arbitration took place over the course of nearly three years. Both sides
submitted thousands of pages of briefings, with thousands of exhibits and legal
authorities. The arbitration included a Jurisdiction Hearing followed by an 85-page
82
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See pdf page 3 of Freecharm Ltd. v. Atlas Wealth Holdings Corp., 499 Fed.Appx. 941, 943 (11th Cir. 2012)
(citing Greenblatt v. Drexel Burnham Lambert, Inc., 763 F.2d 1352, 1360 (11th Cir. 1985)) at
Exhibit R-LA-0108. {R-LA-0108/3}
See Email from the Contractor to the DAB dated 25 November 2013 at Exhibit R-0055. {R-0055} In this
email to the DAB, the Claimants took a much broader, sweeping view of the concept of an issue, recognizing
that the issues before the DAB in Referral 8 were also central to issues in the disputes that are the subject of
these proceedings.
See paragraph 30 of Chapter II on pdf page 28 of the SOR. {SOR/28}
See pdf page 6 of CSX Transp., Inc. v. Bhd. of Maint. of Way Employees, 327 F.3d 1291, 1317-18 (11th Cir.
2003) at Exhibit C-LA-0406. {C-LA-0406/6}
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Award, a two-week Hearing on the Merits, a two-day Closing Hearing, and a 188-page
Final Award. This record clearly forecloses any argument that the issues decided by
the Cofferdam Tribunal were fully and fairly litigated.86 It cannot seriously be disputed
that the Parties were afforded due process at every turn.
11.51 The Eleventh Circuit has confirmed that the requirement that an issue must be actually
litigated means that “the issue is properly raised, by the pleadings or otherwise, and is
submitted for determination, and is determined”.87 The Claimants have complained
that the Cofferdam Tribunal elected not to draw adverse inferences against the ACP.
This is not a complaint that an issue was not “actually litigated”. Rather, it is a mere
disagreement with the Cofferdam Tribunal’s ruling on evidentiary issues.88 There is no
question that the Claimants were given a full and fair opportunity to present their
position with respect to document disclosure and adverse inferences.89 The fact that
the Tribunal did not agree with that position is irrelevant to the issue preclusion
analysis. Once again, the analysis requires the issue to be properly raised, submitted
for determination, and determined. There is no question that this occurred.
11.52 The Claimants then refer to the dissenting opinion of the Cofferdam Final Award. The
dissenting opinion is not relevant in determining whether to give preclusive effect to a
finally decided issue. One arbitrator’s disagreement with the majority does not
somehow call into question the finality of the Cofferdam Final Award.
11.53 Third, the Claimants argue that they did not have a full and fair opportunity to present
their case before the Cofferdam Tribunal. This is again based on the same arguments
regarding the alleged failure to draw adverse inferences. This has no bearing on the
issue preclusion analysis. The Claimants have no legitimate basis to contend that they
did not have the opportunity to be heard with respect to issues of document disclosure.
The Parties engaged in a document disclosure process that lasted months, during which
both Parties presented their positions in great detail and the Tribunal issued an order in
the form of a Redfern Schedule. The Claimants disagree with the Tribunal’s decision
as to whether to draw adverse inferences after issuing its order, but there is no question
that the Claimants were afforded the opportunity to be heard on this issue. This is all
the analysis requires.
11.54 The Claimants cite certain U.S. cases regarding the deprivation of a fair trial, but such
cases have nothing to do with collateral estoppel, nor do these authorities support the
Claimants’ position.90 An Arbitral Tribunal faced with the question of issue preclusion
86

87

88
89

90

See pdf page 6 of Precision Air Parts, Inc. v. Avco Corp., 736 F.2d 1499, 1505-06 (11th Cir. 1984) (analysing
the scope of discovery and finding that “no amount of additional discovery can alter the record in [the
previous litigation]” and that “further testimony of witnesses or answers to interrogatories will not create
genuine issues of material fact as to whether or not [a party] had a full and fair opportunity to litigate [all
issues in the previous litigation]”) at Exhibit R-LA-0154. {R-LA-0154/6}
See pdf page 7 of Cmty. State Bank v. Strong, 651 F.3d 1241, 1267 (11th Cir. 2011) at
Exhibit R-LA-0149; {R-LA-0149/7} pdf page 11 of Christo v. Padgett, 223 F.3d 1324, 1339 (11th Cir. 2000)
at Exhibit C-LA-0154 {C-LA-0154/11} and pdf page 6 of Pleming v. Universal-Rundle Corp., 142 F.3d
1354 and 1359 (11th Cir. 1998) at Exhibit R-LA-0150. {R-LA-0150/6}
See paragraphs 32 and 40-42 of Chapter II from pdf page 28 of the SOR. {SOR/28}
See pdf page 8 of Walker v. R.J. Reynolds Tobacco Co., 734 F.3d 1278, 1288 (11th Cir. 2013) (reasoning that
a party’s due process right to be heard was not violated by a court giving preclusive effects to previous
holding, and determining that party had full and fair opportunity to litigate issues of common liability) at
Exhibit R-LA-0155. {R-LA-0155/8}
See paragraph 40, footnote 75 of Chapter II on pdf page 31 of the SOR. {SOR/31}
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does not sit as an appellate court undertaking a searching review of the documentary
record. Instead, the Tribunal must only be satisfied that the prior proceedings satisfied
the applicable requirements of due process.91 The Claimants’ complaint is not a
complaint about a lack of due process; it is a disagreement with an order that was within
the Cofferdam Arbitration Tribunal’s discretion to make. Mere disagreement with that
order cannot form the basis of a due process violation.
11.55 The Claimants’ arguments regarding the application of U.S. law therefore fail. The
four requisite elements of collateral estoppel are very clearly satisfied, and the
Claimants’ contention that they did not receive a full and fair opportunity to litigate has
no merit.
d.

International arbitral practice precludes re-litigating issues finally decided by
the Cofferdam Final Award

11.56 As discussed in the SOR, well-settled principles of international law also favour issue
preclusion in this case. The Claimants’ contention that international arbitral practice
requires the application of the substantive law of the Contract when evaluating a prior
award’s preclusive effect is without merit.92 As previously noted, most International
Arbitral Tribunals apply the law of the forum with respect to issue preclusion (here,
U.S. law).93 The Claimants’ position that collateral estoppel is not an international legal
principle is likewise unsupported.
11.57 International Arbitral Tribunals most consistently apply the law of the forum, not the
substantive law governing the contract, when analysing preclusion issues.94 For
example, Born et. al, relied upon by the Claimants, note that there is “little authority”
for applying the law of the prior place of award or the law of some other state - including
the state substantive law governing the merits of the Parties’ claims.95 And while the
Claimants reference an ICC arbitration where the law of the contract governed res
judicata issues, this was the case only because the parties agreed the substantive law of
the contract would also govern the issue of res judicata.96 This example is thus
unpersuasive.
11.58 With respect to preclusion, Born notes that International Arbitral Tribunals recognize
that preclusion should apply to awards rendered through arbitration.97 Moreover, in
regards to the expectations of the Parties (an earlier issue raised by the Claimants), Born
91
92
93

94

95

96
97

See, for example, pdf page 4 of Shields v. Bellsouth Advertising & Pub. Co., Inc., 228 F.3d 1284, 1288-89
(11th Cir. 2000) at Exhibit R-LA-0151. {R-LA-0151/4}
See paragraph 3 of Chapter II on pdf page 18 of the SOR. {SOR/18}
See pdf pages 3 and 4 of G. Born, C. Bull, J. Lim, and E. Chan, The Law Governing Res Judicata in
International Commercial Arbitration in Jurisdiction, Admissibility and Choice of Law in International
Arbitration: Liber Amicorum Michael Pryles (Kaplan and Moser (eds.)) (2018) at Exhibit C-LA-0367.
{C-LA-0367/3}
See pdf pages 3 and 4 of G. Born, C. Bull, J. Lim, and E. Chan, The Law Governing Res Judicata in
International Commercial Arbitration in Jurisdiction, Admissibility and Choice of Law in International
Arbitration: Liber Amicorum Michael Pryles (Kaplan and Moser (eds.)) (2018) at Exhibit C-LA-0367.
{C-LA-0367/3}
See pdf page 4 of G. Born, C. Bull, J. Lim, and E. Chan, The Law Governing Res Judicata in International
Commercial Arbitration in Jurisdiction, Admissibility and Choice of Law in International Arbitration: Liber
Amicorum Michael Pryles (Kaplan and Moser (eds.)) (2018) at Exhibit C-LA-0367. {C-LA-0367/4}
See paragraph 4 of Chapter II on pdf page 18 of the SOR. {SOR/18}
See pdf page 3 of International Commercial Arbitration (Second Edition), Chapter 27, Preclusion, Lis
Pendens, and Stare Decisis in International Arbitration dated 2014 at Exhibit R-LA-0118. {R-LA-0118/3}
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reasons that the preclusive effects of an arbitral award are inherent in the nature of the
arbitral agreement.98 Parties arbitrate with the expectation of finality, not with the
expectation that a party can bring a subsequent arbitration to attack and re-litigate the
same issues “finally settled” by a panel. The illogical approach offered by the
Claimants would open the door to duplicative and unnecessary litigation into the
foreseeable future.
11.59 International Arbitration Tribunals apply preclusive doctrines consistent with rules of
practice for international arbitrations. As one ICC Tribunal notes, while the doctrine
of collateral estoppel primarily developed under U.S. law “[a] doctrine of estoppel is
also recognized in public international law”.99 This view is consistently adhered to in
international practice.100
11.60 Despite these authorities, the Claimants argue that the ACP fails to meet its burden to
show that estoppel is recognized internationally. The Claimants assert that, because
some legal systems do not recognize collateral estoppel, it cannot be classified as a
principle of international law “common to the major legal systems”.101
11.61 Res judicata and, relatedly, collateral estoppel, are well-recognized principles of
international law.102 A rule of international law “is one that has been accepted as such
by the international community of states... by derivation from general principles
common to the major legal systems of the world”.103 Notably, this definition does not
require a principle of international law be common to all major legal systems in the
world nor does the definition specify that it must be common to both civil and common
law legal systems alike.
11.62 Such international legal principles may constitute a secondary source of international
law, filling gaps with rules of customary practice and fair procedure, as is appropriate
for international dispute resolution. Examples frequently include limitations on the
time allowed to assert a claim, rules relating to the administration of justice, such as res
judicata, and other rules of reason, including collateral estoppel.104 Claim and issue

98
99
100

101
102

103
104

See pdf page 3 of International Commercial Arbitration (Second Edition), Chapter 27, Preclusion, Lis
Pendens, and Stare Decisis in International Arbitration dated 2014 at Exhibit R-LA-0118. {R-LA-0118/3}
See pdf page 67 of Petrobart Lmt. v. Kyrgyzstan, Award, SCC Case No. 126/2003, IIC 184 (2005), 29 March
2005, Arbitration Institute [SCC Institute] at Exhibit R-LA-0067. {R-LA-0067/67}
See pdf page 10 of W. S. Dodge, “National Courts and International Arbitration: Exhaustion of Remedies
and Res Judicata Under Chapter Eleven of NAFTA”, 23 Hastings Int’l Comp. L. Rev. 357 (2000) at
Exhibit R-LA-0054 {R-LA-0054/10} and pdf page 4 of Clive Parry et al. (eds), Encyclopaedic Dictionary
of International Law 341 at Exhibit R-LA-0027 {R-LA-0027/4} (“There is invariably in municipal legal
systems a doctrine to the effect that once a matter is judicially determined that matter may not be litigated
again by the same parties or parties in the same interest. This doctrine, commonly called res judicata, applies
equally to international arbitral and judicial decisions”).
See paragraph 15 of Chapter II on pdf page 22 of the SOR. {SOR/22}
See pdf page 10 of W. S. Dodge, “National Courts and International Arbitration: Exhaustion of Remedies
and Res Judicata Under Chapter Eleven of NAFTA”, 23 Hastings Int’l Comp. L. Rev. 357 (2000) at
Exhibit R-LA-0054. {R-LA-0054/10}
See pdf page 21 of Restatement (Third) of the Foreign Relations Law of the United States dated 1987 at
Exhibit C-LA-0373. {C-LA-0373/21}
See pdf page 26 Restatement (Third) of the Foreign Relations Law of the United States dated 1987 at
Exhibit C-LA-0373 {C-LA-0373/26} and pdf page 10 of W. S. Dodge, “National Courts and International
Arbitration: Exhaustion of Remedies and Res Judicata Under Chapter Eleven of NAFTA”, 23 Hastings Int’l
Comp. L. Rev. 357 (2000) at Exhibit R-LA-0054. {R-LA-0054/10}
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preclusion arguably rise to the level of customary international law in that states
consistently follow these principles out of obligation.105
11.63 In summary, international arbitral practice is consistent with the Parties’ agreements,
the ICC Rules, and U.S. law, as to the preclusive effect of the Cofferdam Final Award.
Issues finally decided by the Cofferdam Tribunal must be given preclusive effect in this
proceeding. The concept of issue preclusion is inherent in an agreement to arbitrate,
and particularly important here, where the same parties are engaged in multiple
arbitrations related to the same Project. The ACP is entitled to rely on the final
determinations made by the Cofferdam Tribunal in this proceeding and in future
arbitrations with the Claimants. To allow otherwise would only result in duplicative,
costly litigation.
e.

Panamanian law does not apply to bar the preclusive effect of the Cofferdam
Final Award

11.64 The Claimants’ main argument to attempt to avoid the preclusive effect of the
Cofferdam Final Award is that the applicable law to resolve the matter is the substantive
law of Panama, and that such law does not recognize issue preclusion,106 also stating
that the ACP has failed to address this issue in its Submissions. 107 Additionally, the
Claimants state that this doctrine would be unknown to civil law jurisdictions and also
Panama, which would not recognize the rule of stare decisis. 108
11.65 The Claimants also argue that to apply the doctrine of issue preclusion would constitute
a breach of Article 32 of the Panamanian Constitution, violating the right of due
process, 109 as Panamanian law follows the traditional restrictive approach of res
judicata, only recognizing claim preclusion. 110
11.66 As has been made clear in the previous sections, the Claimants are wrong in their
attempt to apply Panamanian law to the question of the preclusive effect of the
Cofferdam Final Award. The substantive law of Panama is not the relevant law to
discuss issue preclusion and its application to this case. The matter should be resolved
by the law of the seat, that is, U.S. Federal arbitration law with reference to the Eleventh
Circuit of the U.S., given that this is a Miami seated arbitration.
11.67 Notwithstanding the above, if the question of issue preclusion was to be subject to the
laws of Panama (it is not) the result would not be as the Claimants allege. The Tribunal
shall in any case give preclusive effect to the Cofferdam Final Award.
11.68 Firstly, the Parties have agreed in their various arbitrations agreements that arbitration
awards will be final and binding. Panamanian law requires that those agreements be
respected and enforced, as final and binding between the Parties.

105

106
107
108
109
110

See pdf page 10 of W. S. Dodge, “National Courts and International Arbitration: Exhaustion of Remedies
and Res Judicata Under Chapter Eleven of NAFTA”, 23 Hastings Int’l Comp. L. Rev. 357 (2000) at
Exhibit R-LA-0054. {R-LA-0054/10}
See paragraph 2 of Chapter II on pdf page 18 of the SOR. {SOR/18}
See paragraph 8 of Chapter II on pdf page 20 of the SOR. {SOR/20}
See paragraph 9 of Chapter II on pdf page 20 of the SOR. {SOR/20}
See paragraph 10 of Chapter II on pdf page 21 of the SOR. {SOR/21}
See paragraph 11 of Chapter II on pdf page 21 of the SOR. {SOR/21}
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11.69 Second, if the seat of the arbitration would be Panama, as is explained by Prof. Del
Moral, the conclusion on the applicability of issue preclusion would not be different.
The relevant rules would not be the domestic rules of civil procedure of Panama but (as
explained above) the relevant rules contained in Panamanian Arbitration Law (Law 131
of 2013), which in this case would refer the matter to general principles of arbitration.
As already explained, under those general principles the Tribunal would give preclusive
effect to the Cofferdam Final Award.
11.70 According to the Claimants, relying on their expert Dr. Hoyos, issue preclusion would
violate Article 32 of the Constitution of Panama that contains the principle of due
process. As Prof. Del Moral explains, there are no reasons to sustain that issue
preclusion would be inconsistent with due process. Issue preclusion shares the same
logic of claim preclusion or res judicata, which respects the finality in litigation,
avoiding the uncertainty of duplicative litigation.111
11.71 Furthermore, the fact that the Panamanian legal system does not recognize judicial
precedents as binding is not a reason to exclude issue preclusion in an international
arbitration. The ACP is not claiming that stare decisis is recognized under Panamanian
law. As Prof. Del Moral explains, the preclusive effect of the Cofferdam Final Award
is not based on the fact that a Tribunal already resolved several issues that are under
discussion in this Arbitration, but on the fact that an Arbitral Tribunal involving the
same parties resolved the exact same issues that the Claimants intend to re-litigate, a
situation that is rejected by basic principles of good administration of justice.
f.

The Claimants were not deprived of critical evidence in the Cofferdam
Arbitration

11.72 The Claimants make the inaccurate and misleading claim that they were “deprived of
critical evidence”112 in the Cofferdam Arbitration. In an attempt at justification, the
Claimants contend that the Cofferdam Tribunal:113
“...twice ordered the production of several documents relevant
to ACP’s cost estimates for the Project, including a 2004 cost
estimate by Parsons that was only disclosed in this arbitration
on March 2018.”
11.73 This skews and misrepresents the document production in fact ordered by the
Cofferdam Tribunal, as well as the nature, scope and content of the document requests
made. The single document which the Claimants cite was not in fact responsive to the
document requests made in the Cofferdam Arbitration. In fact this document, produced
in relation to the present arbitral proceedings in March 2018, comprises a single
appendix (“Appendix No. 6”) to the second volume of a report by Parsons Brinkerhoff
entitled “Third Lane Project, Third Lane Locks, Water Saving Basins and Alignment
Channels – Conceptual Level Cost Estimate” (“Vol. 2 Appendix 6”). This appendix is

111
112
113

See paragraph 671 on pdf page 187 of the Third Legal Opinion of Prof. Octavio Del Moral. {R-EX-19/187}
See paragraph 32 of Chapter II at pdf page 28 of the SOR. {SOR/28}
See paragraph 32 of Chapter II at pdf page 29 of the SOR. {SOR/29}
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the sole element of the report located within the ACP’s custody following its extensive
searches.114
11.74 Vol. 2 Appendix 6 was not responsive to any of the categories of document production
directed by the Cofferdam Tribunal. The Claimants cite115 only two document requests
in this regard, Request No. 7(a)116 of the Claimants’ initial document requests
(addressed by the Cofferdam Tribunal in its Procedural Order No. 2); and Request No.
18117 of the Claimants’ additional document requests (addressed by the Cofferdam
tribunal in its Procedural Order No. 10).
11.75 The Claimants have grossly misrepresented the nature and scope of the requests in
question. Neither document request should properly have given rise to the production
of Vol. 2 Appendix 6.
11.76 The Claimants’ repeated objections and strenuous allegations as to deliberate
withholding of documentation were in any event fully considered by the Cofferdam
Tribunal, which rejected the Claimants’ requests for adverse inferences (as
acknowledged by the Claimants).118
12.

THE EXTRAORDINARY CIRCUMSTANCES OF THE DECISION OF THE
DAB IN REFERRAL 11 AND THE DAB’S EXTRAORDINARY CONDUCT
BEFOREHAND

12.1

At paragraphs 43-49 of Chapter I of the SOR, the Claimants allege that in the SOD the
ACP attempted to rewrite the history of what happened in front of the DAB in Referral
11. It is noticeable that in making this bold assertion, the Claimants really do not engage
with the facts as set out in Section 11 of Chapter I of the SOD. This is not surprising,
as there can be no disputing that the DAB made the outrageous and unprecedented
decision to depart from and ignore its own duties under the DAB Agreement and sought
to pressure the ACP into making a huge, unprecedented, extra-contractual payment to

114
115
116

117
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The remaining portions of the report have been searched for by the ACP, and also sought from Parsons
Brinckerhoff, but have not been located.
See footnote 61 of Chapter II at pdf page 29 of the SOR. {SOR/29}
It was repeatedly stated by the Claimants before the Cofferdam tribunal that Request No. 7(a) concerned, and
was limited to, documents which bore on records of the geotechnical conditions in the area where the
cofferdam was to be founded. Vol. 2 Appendix 6 does not do so, and as such was not responsive to Request
No. 7(a), as scoped by the Claimants. There is no basis for criticising the ACP for not locating or producing
this document in response to Request No. 7(a). Neither is there any basis for alleging that the Claimants were
deprived of any evidence (and certainly not “critical evidence”) which bore any relation to the issues by
reference to which the Claimants had narrowly justified and deliberately scoped Request No. 7(a). In any
event, and notwithstanding the foregoing, the ACP undertook reasonable searches for any reports prepared
by Parsons Brinckerhoff in response to Request No. 7(a). Vol. 2 Appendix 6 was not identified in the course
of these searches. There is no basis for criticising ACP for failing to identify Vol. 2 Appendix 6.
In the exchanges before the Cofferdam tribunal over the scope of the request, the Claimants confirmed that
Request No. 18 had been made specifically by reference to two statements contained in the Rejoinder, both
specifically limited to the Claimants’ allegations with regard to positive cash flow. There is, therefore, no
basis for the Claimants to now retrospectively reinterpret Rebuttal Request No. 18, aiming to expand the
scope of what was sought (and ignoring their own express arguments that the request was narrow in scope).
If proper regard is had to the scope of Rebuttal Request No. 18, it can clearly be seen that Vol. 2 Appendix 6
is not in any way responsive to it. Vol. 2 Appendix 6, as a document dated 30 November 2004, did not have
any bearing on the issues between the Parties as to the “positive cash flow nature of the Project”, and/or the
matters set out in the extracts from the Witness Statement (of Francisco Miguez) or the Rejoinder by reference
to which the Claimants deliberately scoped and limited Rebuttal Request No. 18.
See paragraph 33 of Chapter II at pdf page 29 of the SOR. {SOR/29}
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the Contractor. Those circumstances were set out in detail at paragraphs 11.25-11.33
of Section 11 of Chapter I of the SOD.
12.2

It is a gross mischaracterisation of what the DAB was doing at that time to say that the
DAB was concerned for the future project “in light of ACP’s intransigent attitude”.
The DAB never once made such a comment, or even such a suggestion. The DAB had
clearly not even considered the papers the subject of Referral 11 (which had not all yet
been served), at the time it made its unilateral intervention and, indeed, had earlier in
2013 decided the largest of all the claims to that date (the Cofferdam claim) against the
Contractor in Referral 8. It had no reason at all to wrongly believe that the ACP had
such an attitude (which it did not).

12.3

Moreover, this was not part of the DAB’s duty, as alleged by the Claimants. This much
is very clear from the DAB Rules that provided that the DAB had to act “fairly and
impartially as between the Employer and the Contractor”.119 It was neither fair nor
impartial to seek to pressure the ACP, outside the dispute resolution process, to make
such a gratuitous and extraordinary payment. The DAB followed up such “advice” in
their very next decision, being Referral 11, awarding a similar amount as they had
advised the ACP to make on a gratuitous basis.

12.4

The fact remains that the DAB purported to make a decision in DAB Referral 11, in
relation to the aggregate claim, for example, under Panamanian law. In doing so, not
only did it depart from its own decision which it had made in Referral 8 (Cofferdam),
but it also departed from its very own statement in the same DAB Decision in Referral
11.

12.5

Remarkably, and notwithstanding that the concrete aggregate claim was decided under
Panamanian law, the DAB, in the very same Decision, stated as follows:120

(emphasis added)
12.6

119
120
121

Yet the DAB decided, a few paragraphs later, that the ACP was responsible as a
consequence of Article 986 of the Panamanian Civil Code!121

See paragraph 5 on pdf page 149 of the Annex “Procedural Rules” to the Conditions of Contract at
Exhibit R-0007. {R-0007/149}
See paragraph 93 on pdf pages 30 and 31 of the DAB Decision in Referral 11 at Exhibit R-0124. {R-0124/30}
See paragraph 130 on pdf page 46 of the DAB Decision in Referral 11 at Exhibit R-0124. {R-0124/46}
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12.7

122

Thankfully, when the DAB next came to decide about the physical conditions of the
basalt in the foundations, in Referral 13A, they reverted back to the correct contractual
approach, and dismissed all of the Contractor’s claims.122

See DAB Decision on Referral 13A at Exhibit R-0194. {R-0194}
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1.

INTRODUCTION

1.1

In this Chapter the ACP responds to the Claimants’ arguments in the SOR on issues
of Panamanian law, and U.S. procurement law.

2.

THE TRIBUNAL MUST APPLY THE PROVISIONS OF THE CONTRACT
CAREFULLY AGREED BY THE PARTIES

2.1

As explained in the SOD, the Claimants’ strategy in this Arbitration is to avoid the
application of the Contract. The Claimants construe the Panamanian legal system in a
misleading manner, in order to avoid the application of the terms of the Contract. To
pursue their strategy, they create additional legal duties for the ACP outside of the
terms of the Contract, and question the validity and enforceability of the contractual
terms agreed by the Parties.1

2.2

In the SOR, the Claimants have described the ACP’s position regarding this matter as
a “catchy punchline”,2 that is “nothing more than a complete misrepresentation of
GUPC’s case”.3 The Claimants also state that they agree with the fact that the
Tribunal has to apply the terms of the Contract,4 as the ACP stated in its SOD,5 but
they insist on stating that the Tribunal has to apply the terms of the Contract “as
properly construed under the applicable Panamanian law, and enforce the Parties’
deal”,6 as if Panamanian law could produce the extraordinary result of changing the
Parties’ agreement.

2.3

Further, the Claimants accuse the ACP of making a selective application of the terms
of the Contract, in order to evade the Parties’ agreement and the duties that the ACP
allegedly has according to the Regulation and Panamanian law.7

2.4

However, the Claimants’ confessed commitment to apply the terms of the Contract is
nothing but an empty statement. Indeed, the arguments invented by the Claimants in
the SOR regarding this matter continue to evidence that the Claimants’ sole intention
is to depart from the letter and content of the Contract, in order to impose on the ACP
legal obligations that do not exist. This is reflected in the fact that the Claimants
completely ignored in their SOC the key principle of pacta sunt servanda,8 on which
they now so heavily rely.9

2.5

In support of their theory, the Claimants refer to Sub-Clause 1.4 [Law and Language]
of the Conditions of Contract, pursuant to which the “Contract shall be governed by

1
2
3
4
5
6
7
8
9

See paragraph 1.6 of Chapter II on pdf page 42 of the SOD. {SOD/42}
See paragraph 26 of Chapter III on pdf page 37 of the SOR. {SOR/37}
See paragraph 26 of Chapter III on pdf page 37 of the SOR. {SOR/37}
See paragraph 27 of Chapter III on pdf page 38 of the SOR. {SOR/38}
See paragraph 1.5 of Chapter II on pdf page 42 of the SOD. {SOD/42}
See paragraph 27 of Chapter III on pdf page 38 of the SOR. {SOR/38}
See paragraph 28 of Chapter III on pdf page 38 of the SOR. {SOR/38}
See paragraph 2.1 of Chapter II on pdf page 47 of the SOD. {SOD/47}
See paragraph 27 of Chapter III on pdf page 38 of the SOR. {SOR/38} where GUPC states: “GUPC agrees
that “the Tribunal must also apply the provisions of the Contract carefully agreed by the Parties”. The
principle of pacta sunt servanda, which is known not only in Panama but also in all civil law countries,
mandates this”.
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the laws of the Republic of Panama”.10 According to Claimants, this is a provision
that “ACP’s analysis effectively ignores”.11 This is incorrect. The ACP did reference
Sub-Clause 1.4 [Law and Language] of the Conditions of Contract in the SOD,12 and
it also broadly explained the main characteristics of the Panamanian legal system13
and the special legal framework of the Panama Canal and the ACP,14 all of which lead
to the conclusion that the Tribunal must apply the Contract provisions as agreed by
the Parties.
2.6

In effect, Panamanian law, specifically Articles 315 and following of the
Constitution,15 attributes to the ACP a special constitutional status and subjects the
ACP to a special legal framework, which gives prevalence in the ACP’s contracting to
the Parties’ contractual agreements.16

2.7

In this context, the Claimants argue that “[i]f the Parties had wanted to isolate the
Contract from the Panamanian legal system, they could have sought to provide, for
example, for the exclusive application of ACP’s Regulation. Indeed, they could have
provided for a foreign law to govern the Contract”.17 This is an absurd argument.
The ACP is not trying to “isolate the Contract from the Panamanian legal system”.
As explained below, it is the Panamanian legal system that establishes the ACP’s
special legal regime, according to which other provisions of Panamanian law, other
than the Constitution, Law 19 and the Regulation, will apply in a suppletory manner
only in case of legal vacuums.18 This will be further explained in this Rejoinder.19

2.8

The Claimants also claim that, pursuant to its special legal framework, the ACP “has
to comply with a number of duties in its dealings with tenderers and contractors”20
and insists in the alleged mandatory character of such duties. As was explained in the
SOD,21 and as it will be further treated below in this Rejoinder,22 the duties that the
Claimants try to impose on the ACP either do not exist, or do not have the scope that
the Claimants assert. Accordingly, it is not correct to state that since “ACP knows
that it is a public law entity”, it also “knows that it must comply with specific duties
applicable to public law entities”.23

2.9

Finally, the Claimants argue that the Contract entered into between the ACP and the
Contractor does not have the nature of an international contract.24 The Claimants

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

See Sub-Clause 1.4 [Law and Language] on pdf page 26 of the Conditions of Contract at Exhibit R-0007.
{R-0007/26}
See paragraph 29 of Chapter III on pdf page 38 of the SOR. {SOR/38}
See paragraphs 1.3, 1.4 and 3.42 of Chapter II from pdf page 42 and page 60 of the SOD. {SOD/42}
See paragraphs 3.1-3.10 of Chapter II from pdf page 51 of the SOD. {SOD/51}
See paragraphs 3.11-3.91 of Chapter II from pdf page 53 of the SOD. {SOD/53}
See Articles 315-323 of the Panamanian Constitution and their English translation from pdf page 107-111
of Exhibit C-LA-0171 {C-LA-0171/107} and from pdf page 2 of Exhibit R-LA-0015. {R-LA-0015/2}
See paragraphs 1.4 and 1.5 of Chapter II on pdf page 42 of the SOD. {SOD/42}
See paragraph 30 of Chapter III on pdf page 38 of the SOR. {SOR/38}
See paragraph 3.9 of Chapter II of this Rejoinder.
See section 3 of Chapter II of this Rejoinder.
See paragraph 33 of Chapter III on pdf 39 of the SOR. {SOR/39}
See section 5 of Chapter II on pdf pages 75-111 of the SOD. {SOD/75}
See section 5 of Chapter II of this Rejoinder.
See paragraph 34 of Chapter III on pdf 39 of the SOR. {SOR/39}
See paragraph 36 of Chapter III on pdf 39 of the SOR. {SOR/39}
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provide various reasons that supposedly confirm that the Contract is not an agreement
of international nature. The Claimants are again denying the obvious.
2.10

Specifically they state that:
(a)

the Contract was executed and performed in Panama;25

(b)

the Contract deals with the construction of public works located in Panama;26

(c)

the ACP and GUPC are Panamanian parties;27

(d)

pursuant to Sub-Clause 1.4 [Law and Language] of the Conditions of
Contract, it is subject to Panamanian law;28

(e)

the mere fact that the Contract was based on the FIDIC contract model would
have no relevance on the qualification of the Contract as international;29

(f)

it is irrelevant that the Parties agreed to submit the resolution of any possible
disputes to ICC arbitration in Miami;30 and

(g)

Panamanian law does not recognize a separate legal category of international
contracts.31

2.11

The arguments provided by the Claimants are unsupported and incorrect. For
instance, the Claimants sustain that the Parties of the Contract are Panamanian. In
doing so, they completely ignore the fact that GUPC is a special purpose vehicle that
was constituted as a Panamanian legal entity only in order to comply with the
requirements of the tender process, and that its shareholders are international entities
domiciled in different countries such as Spain (Sacyr S.A.), Italy (Salini Impregilo
S.P.A), and Belgium (Jan De Nul N.V.). In the Cofferdam Arbitration, the Claimants
have used the nationality of GUPC’s shareholders to justify invoking European civil
law. Moreover, the Second Claimant has even made a claim under a Treaty between
Spain and Panama.32

2.12

It is also incorrect to state that the fact that the Contract was based on a FIDIC model
is irrelevant to the determination of the international nature of the Contract. As
explained in the ACP’s SOD, FIDIC contracts are based on a model that reflects
accepted international practices, and as such, are well known and regularly accepted
by international contractors.33 Moreover, it is normal practice for the FIDIC forms to
be amended to reflect the bespoke nature of each project. The amendments to the
FIDIC contract reflected the detailed negotiations the ACP had with the various
Tenderers and were in no sense unilateral.

25
26
27
28
29
30
31
32
33

See paragraph 37 of Chapter III on pdf 39 of the SOR. {SOR/39}
See paragraph 37 of Chapter III on pdf 39 of the SOR. {SOR/39}
See paragraph 37 of Chapter III on pdf 39 of the SOR. {SOR/39}
See paragraph 37 of Chapter III on pdf 39 of the SOR. {SOR/39}
See paragraph 38 of Chapter III on pdf 39 of the SOR. {SOR/39}
See paragraph 38 of Chapter III on pdf 39 of the SOR. {SOR/39}
See paragraph 39 of Chapter III on pdf 39 of the SOR. {SOR/39}
See Notice of Arbitration filed by the Second Claimant against the Republic of Panama dated 3 August
2018 at Exhibit R-1196. {R-1196}
See paragraph 2.15 of Chapter II on pdf 50 of the SOD. {SOD/50}
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2.13

The agreement between the Parties in order to submit the resolution of any possible
disputes to an ICC arbitration process is also relevant to determine the international
nature of the Contract. This is not a domestic Panamanian law case, as the Claimants
attempt to make the Tribunal believe.

2.14

In addition to the international nature of the Contract, it is relevant to take into
account that, as explained in the SOD,34 the Contract concerns a multibillion dollar
project that involves sophisticated Parties: GUPC is a consortium comprising market
leading ECP contracts in the international civil engineering and infrastructure sector
and its shareholders are some of the largest and most famous construction companies
in the world, while the ACP is the operator of the Panama Canal.

2.15

Effectively, under Articles 976 and 1132 of the Civil Code and the principle of pacta
sunt servanda, the general rule under Panamanian law is that the literal terms of the
contract can be disregarded only in exceptional cases, because they express the
Parties’ mutual intent. However, taking into account the Parties’ special features,
their highly sophisticated character and the specialized legal assistance that both
Parties’ used, any reasonable interpreter must carefully consider the literal terms of
the Contract.

2.16

These circumstances, jointly with the international nature of the Contract, bestow the
principle of pacta sunt servanda special relevance. In this regard, the ACP fully relies
on the explanation provided by Prof. Del Moral.35

3.

OVERVIEW OF THE PANAMANIAN LEGAL SYSTEM AND THE SPECIAL
FRAMEWORK OF THE CANAL AND THE ACP
a.

The special regulation of the ACP under Panamanian law

3.1

As thoroughly explained in the SOD, Panamanian law pertains to the civil law
tradition, which is reflected in the applicable system of sources.36 Additionally, the
SOD also included reference to the historical context of the creation of the ACP as an
autonomous public law entity with constitutional recognition,37 with emphasis on the
need to endow the ACP’s functioning with sufficient independence to avoid
interference from the Panamanian Legislature.38

3.2

All of these considerations, supported by the Legal Opinion of Prof. Del Moral,39
explain why the ACP’s unique characteristics must be taken into account when
analyzing the present case. Indeed, both the ACP and the contracts it enters into are
governed by a special legal regime that emerges from the top of the Panamanian
system of law sources: the Panamanian Constitution.

34
35
36
37
38
39

See paragraphs 2.15 and 2.16 of Chapter II on pdf 50 of the SOD. {SOD/50}
See paragraph 139 on pdf page 47 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX-5/7}
See paragraphs 3.1-3.10 of Chapter II from pdf page 51 of the SOD. {SOD/51}
See paragraphs 3.11-3.15 of Chapter II from pdf page 53 of the SOD. {SOD/53}
See paragraph 3.15 of Chapter II on pdf page 53 of the SOD. {SOD/53}
See paragraphs 22-135 from pdf page 6 of the Second Legal Opinion of Prof. Octavio Del Moral
{R-EX-5/6} and paragraphs 19 to 128 from pdf page 19 tof the Third Legal Opinion of Prof. Octavio Del
Moral. {R-EX-19/19}
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3.3

Regrettably, the Claimants’ position, supported by their Legal Expert, Dr. Hoyos, has
always been to deny the ACP’s special characteristics, in order to treat it like any
“administrative body”40 whose contracts are “governed by Panamanian law without
limitation, in particular Panamanian administrative law”.41

3.4

Indeed, notwithstanding the explanations contained in both the ACP’s submission and
Prof. Del Moral’s previous Legal Opinion, the Claimants have decided to ignore the
special framework of the ACP, dedicating one section of their SOR to state that the
“ACP’s special constitutional regime does not isolate it from the rest of Panamanian
Law”.42 However, rather than attempting to prove that the ACP is not “isolated”, the
Claimants completely disregard the ACP’s special legal framework. According to the
Claimants, the contracts entered into by the ACP are “always however subject to
mandatory provisions found in Panamanian law”,43 and the ACP is trying “to exclude
the application of the rest of Panamanian law to it and the contracts in enters into”.44
Once again, the position of the Claimants precisely consists in applying all provisions
of Panamanian law to the ACP and to the Contract, which cannot be done without
openly ignoring the ACP’s special constitutional status and its special regime.
b.

The fact that the Contract is subject to Panamanian law does not entail that
other laws apply “without limitation” as asserted by the Claimants

3.5

The Claimants’ case seems to be primarily based in Sub-Clause 1.4 [Law and
Language] of the Conditions of Contract,45 by virtue of which the Parties agreed that
“[t]he Contract shall be governed by the laws of the Republic of Panama”.46 They
use “the laws of the Republic of Panama” and the so called principle of “strict
legality” as an attempt to apply to the Contract laws that are excluded from the ACP’s
contracting.47

3.6

It is hard to understand how the choice of law clause contained in the Contract must
be read as an expression of the Parties’ will to use and apply all Panamanian law to
the Contract, irrespective of the legal regime applicable to the ACP. The
circumstance that the Parties have chosen Panamanian law to govern the Contract
precisely ensures that the special legal regime of the ACP under Panamanian law
must be carefully considered. Moreover, the so called principle of “legality” invoked
demands to respect the hierarchy of law sources that the Constitution establishes for
the ACP.

3.7

The Claimants’ answer is nothing but an exaggeration and misconstruction of the
ACP’s arguments. Regarding the special legal regime of the ACP, the Claimants state
that “far from isolating ACP from the rest of Panamanian law, the Constitution

40
41
42
43
44
45
46
47

See paragraph 26 on pdf page 10 of the Fourth Legal Opinion of Dr. Arturo Hoyos. {C-EX-6/10}
See paragraphs 203-210 from pdf page 67 of the SOC. {SOC/67}
See paragraphs 44-72 of Chapter III from pdf page 40 of the SOR. {SOR/40} In the same sense, paragraph
31 of Chapter III on pdf page 38 of the SOR. {SOR/38}
See paragraph 44 of Chapter III on pdf page 40 of the SOR. {SOR/40}
See paragraph 45 of Chapter III on pdf page 40 of the SOR. {SOR/40}
See paragraph 46 of Chapter III on pdf page 40 of the SOR. {SOR/40}
See Sub-Clause 1.4 [Law and Language] of the Conditions of Contract on pdf page 26 of Exhibit R-0007.
{R-0007/26}
See paragraph 32 of Chapter III on pdf page 38 of the SOR. {SOR/38}
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confirms that ACP is a public entity part of the state of Panama, which must operate
within the context of the Panamanian legal system”.48
3.8

This is not the relevant point. These are all very abstract propositions, made to
obscure the relevant question, which is the special legal regime the Constitution
created for the ACP and the rules enacted following its mandate. It has never been
disputed that the ACP is a public entity, part of the State of Panama. The fact that the
ACP must operate within the context of the Panamanian legal system is also
undisputed. Those are irrelevant statements with the clear purpose of avoiding the
legal arguments presented by the ACP. The whole discussion between the Parties is
what value and consideration must be given to the “context of the Panamanian legal
system” with regards to the ACP.

3.9

The position of the ACP with respect to the applicable law is clear,49 and has been
supported by Prof. Del Moral,50 the Supreme Court of Panama and confirmed by the
Cofferdam Final Award:

48
49
50

51
52

53

(a)

under Articles 319 and 323 of the Panamanian Constitution,51 the Legislative
Branch is only entitled to regulate the general framework of the ACP’s
contracting regime, and the issuance of regulations that develop such general
framework is constitutionally entrusted to its Board of Directors in an
exclusive manner;52

(b)

Law 19 of 1997 contains the general framework of the ACP’s contracting
regime and pursuant to its Article 52, the ACP is the entitled entity to adopt
“the regulations under which the general rules in this section will be
applied”;53

See paragraph 49 of Chapter III on pdf page 41 of the SOR. {SOR/41}
See paragraphs 3.16-3.41 of Chapter II from pdf page 53 of the SOD. {SOR/53}
See paragraphs 79-135 from pdf page 25 of the Second Legal Opinion of Prof. Octavio Del Moral
{R-EX-5/25} and paragraphs 103 to 128 from pdf page 28 of the Third Legal Opinion of Prof. Octavio
Del Moral. {R-EX-19/28}
See Articles 319 and 323 of the Panamanian Constitution and their English translation from pdf page 117 of
Exhibit C-LA-0171 {C-LA-0171/117} and from pdf page 3 of Exhibit R-LA-0015. {R-LA-0015/3}
See Article 319(6) of the Panamanian Constitution and its English translation from pdf 117 of
Exhibit C-LA-0171 {C-LA-0171/117} and from pdf page 3 of Exhibit R-LA-0015: {R-LA-0015/3}
“Article 319. The board of directors shall have the following powers and duties, without prejudice to any
other as determined by the Constitution and the Law:
6. Exclusively approve regulations to implement the general policies issued by the Legislative
Branch, as proposed by the Executive Branch, on contracts and procurement, and on any matters
as may be required for the best operation, maintenance, conservation and modernization of the
Canal within the national maritime strategy.” (emphasis added)
See Article 52 of Law 19 and its English translation from pdf page 22 of Exhibit C-LA-0163
{C-LA-0163/22} } and pdf page 14 of Exhibit R-LA-0048: {R-LA-0048/14}
“The Authority may contract for and acquire work, supply of goods and services, and purchases in general,
with or without an intermediary, directly, locally or abroad, to ensure the best quality, the most favorable
prices, efficiency and competitiveness. It is the exclusive right of the Authority to establish the regulations
under which the general rules in this section will be applied.”
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(c)

Article 134 of Law 19 is of importance, establishing that in case of a conflict
between Law 19, the Regulation and other provisions of Panamanian law, “the
organic Law of the Authority and its Regulations will take precedence”;54

(d)

in conformity with these provisions, the Board of Directors of the ACP
approved the Regulation (Acquisition Regulation) on 24 October 1999. Under
Article 131 of the Regulation:55
“Contracts entered into by the Panama Canal Authority
shall be subject to and performed pursuant to Panama
Canal Authority regulations and in a suppletory manner
by the provisions of Panamanian law.” (emphasis added)

(e)

accordingly, the contracts entered into by the ACP shall be regulated by Law
19 and the Regulation, and other Panamanian laws may only apply when there
is a deficiency or vacuum.56 Particularly, Prof. Del Moral explains that, in
order for a rule different from the Regulation (or Law 19) to apply in respect
of a contract entered into by the ACP, it is necessary that:57
(i)

a legal vacuum exists in Law 19 and in the Regulation;

(ii)

the envisaged “suppletory” provision fills the legal vacuum, and

(iii)

the envisaged “suppletory” provision does not contradict any other
provisions or principles of Law 19 and the Regulation.

3.10

The application of these constitutional and legal rules is precisely a circumstance that
must be considered in “the context of the Panamanian legal system”, as argued by the
Claimants.58 Indeed, the special regime of the ACP, as established in the
Constitution, provides for a clear hierarchy of law sources applicable to such entity
and its contracting, with the result that violating such hierarchy would contravene the
principle of legality on which the Claimants and their expert arguably referred to.59

3.11

The Claimants try to escape such conclusion by relying on Articles 315 and 316 of the
Constitution.60 Particularly, the Claimants highlight the following fragments of such
provisions that:
(a)

54
55
56
57
58
59
60

under Article 315 of the Constitution, the Panama Canal is an “inalienable
patrimony of the Panamanian Nation which shall remain open to the peaceful
and uninterrupted use of all nations”;

See Article 134 of Law 19 and its English translation on pdf page 48 of Exhibit C-LA-0163
{C-LA-0163/48} and pdf page 32 of Exhibit R-LA-0048. {R-LA-0048/32}
See Article 131 of the ACP’s Regulation and its English translation on pdf page 107 of Exhibit C-LA-0021
{C-LA-0021/107} and pdf page 45 of Exhibit R-LA-0112. {R-LA-0112/45}
See paragraph 3.69 of Chapter II on pdf page 66 of the SOD {SOD/66} and paragraph 108 on pdf page 34
of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX-5/34}
See paragraph 109 on pdf page 34 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/34}
See paragraph 49 of Chapter III on pdf page 41 of the SOR. {SOR/41}
See paragraphs 103 to 128 from pdf page 28 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/28}
See paragraph 50 of Chapter III on pdf page 41 of the SOR. {SOR/41}
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(b)

under Article 316 of the Constitution, the ACP is “an autonomous legal entity
of public law” exclusively in charge of the operation of the Panama Canal “in
accordance with constitutional and legal rules in force”.

3.12

This is the typical form in which the Claimants and their legal experts present their
legal arguments: they use a flawed and abstract proposition that has no legal
consequence and ignore the text of the relevant provision that is dispositive of the
matter. There is nothing in those rules that contradicts what was explained by the
ACP and Prof. Del Moral regarding the hierarchy of law sources applicable to the
ACP. The Claimants do not explain either how such would be the case. The only
provided explanation is that, given that Law 19 was enacted three years after the
Constitutional reform, the reference to “constitutional and legal rules in force”,
contained in Article 316, may not refer just to Law 19 and the Regulation, not yet
enacted, but “the Panamanian legal system as a whole”.61 This is certainly incorrect.
Prior to the enactment of Law 19, the ACP was not even constituted. Article 316 of
the Constitution requires for the ACP to establish a legal regime, as it did in Law 19
and the Regulation. Accordingly, the fact that Law 19 was enacted three years later is
irrelevant: it is not disputed between the Parties that it is applicable now, and is the
law that according to Article 323 of the Constitution shall develop the regime of the
ACP provided for in Title XIV of the Constitution.

3.13

Again missing the point, the Claimants and Dr. Hoyos62 state that “the intention of the
legislative assembly was to integrate ACP within the Panamanian public
administration”.63 Again, this is not the point here. Indeed, as explained by Prof. Del
Moral: “[t]he ACP’s autonomous and independent legal regime does not threaten (…)
the ‘unity’ of the Panamanian Legal system, because that autonomy emerges precisely
from the Constitution, which is the highest norm in hierarchy” (emphasis added).64

3.14

Perhaps the clearest demonstration of the weakness of the Claimants’ position is that
they are in fact aware that “Article 323 of the Constitution provides that laws
implementing the constitutional regime of ACP may only do so by way of general
rules to be further regulated by ACP itself”.65 This is fundamental. The Claimants
tried to save face by saying that such circumstance “does not mean that the rest of
Panamanian law should be entirely disregarded”.66 Of course, the ACP’s position
has never been to “entirely disregard” the rest of Panamanian law. The ACP has
recognized that, in certain scenarios, other legal provisions different than Law 19 and
the Regulation may apply to the ACP. But such application will and must be limited,
precisely because of Article 323 of the Constitution. To generally apply other
provisions to the ACP would entail that the Legislative branch may issue laws
applicable to the ACP that go beyond the mandate contained in such Article, which
only allows for the issuance of general rules.

3.15

As has been explained, the Constitution itself provides, in Article 319, that the ACP’s
Board of Directors has the exclusive power to approve the Regulations regarding the

61
62
63
64
65
66

See paragraph 50 of Chapter III on pdf page 41 of the SOR. {SOR/41}
See paragraph 41 on pdf page 11 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/11}
See paragraph 51 of Chapter III on pdf page 41 of the SOR. {SOR/41}
See paragraph 69 on pdf page 19 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/19}
See paragraph 52 of Chapter III on pdf page 41 of the SOR. {SOR/41}
See paragraph 52 of Chapter III on pdf page 41 of the SOR. {SOR/41}
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contracting system of the ACP. In this regard, the Claimants, relying on Dr. Hoyos,67
argue that such authority granted to the ACP is to enact “regulations that implement
the law”68 and that “as such, ACP’s regulations are restricted by the limits set by the
laws they are meant to implement”.69 They also allege that the ACP “was not
recognized the authority to issue independent or autonomous regulations”.70 Such
assertions are allegedly based on a 2009 Supreme Court decision.71
3.16

However, as noted by Prof. Del Moral,72 such decision simply does not refer to the
possibility, or impossibility, for the ACP to issue independent regulations. In fact,
such decision recognizes the ACP’s regulatory authority, but does not limit such
authority in the manner that the Claimants argue. In any case, the ACP does not
dispute that its regulatory authority must aim to implement the law. However, this
does not deny the ACP’s regulatory authority, and most importantly, the fact that the
specific law to be “implemented” - Law 19 - happens to establish a wide scope of
power to the ACP’s Board of Directors.73

3.17

As has been explained,74 the special framework of the ACP, and particularly the
references contained in Articles 319 and 323 of the Constitution to the exclusive
powers of the Board of Directors and the limited powers of the Legislature, together
with Article 134 of Law 19 which gives prevalence to Law 19 and the Regulation
over other provisions of Panamanian law, expressly provides for a hierarchy of
sources that is different from the rest of the Panamanian legal system.75 It resembles
the institution of de-legalization pursuant to which a law authorize the modification or
even derogation of laws of higher hierarchy, by regulations.76

3.18

The Claimants’ defense is that “the regulatory power granted to ACP’s Board of
Director (sic) does not change the hierarchy of legal sources applicable under
Panamanian law”.77 The Claimants completely miss the point. The ACP does not
argue that the regulatory power of the Board of Directors is the basis for this change
of hierarchy. It is Article 134 of Law 19, in accordance to Articles 319 and 323 of the
Constitution, which acts as the legal rule that establishes the priority of Law 19 and of
its regulations (among them, the Regulation) over the rest of the Panamanian legal
system.

67
68
69
70
71

72
73
74

75
76
77

See paragraph 48 on pdf page 11 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/11}
See paragraph 55 of Chapter III on pdf page 42 of the SOR. {SOR/42}
See paragraph 55 of Chapter III on pdf page 42 of the SOR. {SOR/42}
See paragraphs 56 and 57 of Chapter III on pdf page 42 of the SOR. {SOR/42}
In paragraph 55, footnote 24 on pdf page 42 of Chapter III of the SOR {SOR/42} the Claimants refer to
Exhibit C-LA-0358, which is actually a Decision by the Spanish Supreme Tribunal. The correct exhibit is
Exhibit R-LA-0092, in which the quoted section is not translated.
See paragraph 73 on pdf page 20 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/20}
See paragraph 74 on pdf page 20 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/20}
See paragraphs 3.16 and 3.17 of Chapter II on pdf page 53 of the SOD; {SOD/53} paragraph 5 on pdf page
4 of the First Legal Opinion of Prof. Octavio Del Moral {R-EX-3/4} and paragraphs 98-100 from pdf
page 29 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX-5/29}
See paragraph 3.35 of Chapter II on pdf page 58 of the SOD. {SOD/58}
See paragraph 3.36 of Chapter II on pdf page 59 of the SOD. {SOD/59}
See paragraph 58 of Chapter III on pdf page 43 of the SOR. {SOR/43}
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3.19

The Claimants further question the concept of de-legalization based on the
circumstance that “[i]n the case of ACP, no law was enacted to lower the rank of preexisting laws so that ACP’s regulations could modify them”.78 Two clarifications are
necessary. The ACP has never claimed that the concept of de-legalization is directly
applicable to the case, but that the decision of the Panamanian legislator was “similar”
to the institution of de-legalization.79 In any case, it is precisely Article 134 of Law
19, in accordance to Articles 319 and 323 of the Constitution, which acts as the legal
rule that establishes the priority of Law 19 and of its regulations (among them, the
Regulation) over the rest of the Panamanian legal system.80

3.20

The Claimants also argue that the ACP’s regulatory power “does not have the effect of
isolating ACP from the rest of the Panamanian legal system, or of excluding the
application of other laws to ACP”.81 For this purposes, they again use the 2009
Supreme Court decision and highlight that such regulatory authority “does not mean
that autonomy is independence”, that entities which are entitled with such authority
cannot “become a separate republic” and that they are subject “to the limitations and
exceptions that its own law on autonomy imposes on them”.82 It is evident that such
assertions only try to distract from the proper reliance on the legal framework that the
Constitution and Law 19 establish for it. First, on the 2009 decision it has to be
emphasized that the Court indeed recognizes that the ACP “is an autonomous Public
Law legal entity, with special features and powers”.83 Second, the ACP has never
alleged to have any power or authority that has not been granted to it by the
Constitution or the law. Indeed, Prof. Del Moral, commenting that same sentence,
clarifies that the position has never been to argue that the ACP is a “separate
republic”, but that “the connection between the legal roots of the ACP” and its
“historical and political context” explain “the establishment of this entity at a
Constitutional level and gives support to its regulatory autonomy”.84

3.21

Accordingly, the Claimants’ assertion that “the provisions of Law 19 and the
Regulation, when correctly read, do not provide for the supremacy of ACP’s
regulations”85 is only possible because the Claimants have decided to ignore the clear
text of Article 319 No. 6 of the Constitution and Article 134 of Law 19. Such
provision clearly establishes the supremacy that the Claimants deny. In this respect,
the Claimants’ reliance on Article 14 of the Civil Code,86 is unsubstantial, as such
Article does not change, in any way, the rule contained in Article 134 of Law 19.

3.22

As has been explained in both the SOD and Prof. Del Moral’s Legal Opinions, the
relevant provisions applicable to the ACP confirms that Law 22, heavily and

78
79
80
81
82
83
84
85
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See paragraph 59 of Chapter III on pdf page 43 of the SOR. {SOR/43}
See paragraph 3.36 of Chapter II on pdf page 59 of the SOD. {SOD/59}
See paragraph 100 on pdf page 31 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/31}
See paragraph 60 of Chapter III on pdf page 43 of the SOR {SOR/43} and paragraph 81 on pdf page 16 of
the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/16}
See Decision by the Supreme Court of Panama dated 27 April 2009 and its English translation on pdf page
76 of Exhibit R-LA-0208. {R-LA-0208/76}
See Decision by the Supreme Court of Panama dated 27 April 2009 and its English translation on pdf page
75 of Exhibit R-LA-0092. {R-LA-0092/76}
See paragraph 94 from pdf page 25 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/25}
See paragraph 61 of Chapter III on pdf page 44 of the SOR. {SOR/44}
See paragraph 61 of Chapter III on pdf page 44 of the SOR. {SOR/44}
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inconsistently relied upon by the Claimants in the present case, is not applicable to the
ACP’s contracting.87 Pursuant to Article 131 of the Regulation, other laws may apply
only in a suppletory manner, this is, in presence of a legal vacuum. However, Law
22, which regulates public contracting generally in Panama does not apply, as the
Regulation extensively covers the same subject-matter, and therefore excludes its
application. As has been explained,88 such conclusion is ratified by Mr. Jorge
Ritter,89 the history of enactment of Law 22, the Supreme Court of Panama,90 and by
the Cofferdam Final Award.91
3.23

Notwithstanding the overwhelming evidence against their position, the Claimants
argue that whenever the Legislative Branch has aimed to exclude one set of laws to be
applied to the ACP, it has expressly provided so, with reference to the rules of labor,
excluded pursuant to Article 81 of Law 18.92 In this regard, Prof. Del Moral has
assertively explained:93
“the circumstance that Law 19 expressly exempts the ACP from
the labour general framework is nothing but an application of
the Constitutional text. In turn, the exclusion of the application
of other laws, as I have explained, is also consistent with the
Constitution, as Article 323 of the Constitution is clear when
establishing that ‘[t]he regime contained in this Title may only
be developed by Laws that establish general rules’ and gives the
ACP a wide discretion when it consecrates that ‘[t]he Panama
Canal Authority may regulate these matters’.”

3.24

87

88
89
90

91
92
93
94
95

This is the right approach under Panamanian law. The Constitution is the correct
starting point when determining whether certain laws apply to the ACP, because it is
the Constitution itself - the highest norm in hierarchy - which endows the ACP a wide
regulatory authority and mandates that other laws can only develop its regime
establishing general rules. Thus, it is incorrect for the Claimants to argue that “[f]or
all the other laws not expressly excluded by Law 19, the National Assembly did not
leave it to the discretion of ACP’s Board of Directors to exclude them or not”.94 The
Constitution itself and Law 19 enacted according to Article 323 of the Constitution in
its Article 134 explicitly establishes the prevalence of Law 19 and the Regulation with
respect to other laws of Panama.95

See paragraph 3.83 of Chapter II on pdf page 68 of the SOD; {SOD/68} paragraph 5 on pdf page 4 of the
First Legal Opinion of Prof. Octavio Del Moral {R-EX-3/4} and paragraph 127 on pdf page 40 of the
Second Legal Opinion of Prof. Octavio Del Moral. {R-EX-5/40}
See paragraph 3.16 of Chapter II on pdf page 53 of the SOD. {SOD/53}
See paragraph 5.10 on pdf page 9 of the First Witness Statement of Jorge Ritter. {R-WS-16/9}
See pdf page 12 of Judgment of the Supreme Court of Justice, Third Chamber of 19 December 2001 and its
English translation at Exhibit R-LA-0057 {R-LA-0057/12} and the Judgment of the Supreme Court of
Justice, Third Chamber of 3 December 2009 and its English translation on pdf page 14 at
Exhibit R-LA-0093. {R-LA-0093/14}
See paragraph 314 on pdf page 73 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/73}
See paragraph 62 of Chapter III on pdf page 44 of the SOR. {SOR/44}
See paragraph 98 on pdf page 26 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/26}
See paragraph 63 of Chapter III on pdf page 44 of the SOR. {SOR/44}
See paragraph 3.79 of Chapter II on pdf page 67 of the SOD. {SOD/67}
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3.25

In this respect, the Claimants are wrong when characterizing Article 134 of Law 19 as
a mere “rule of conflict”.96 In fact, as explained above,97 such rule has the effect of a
degradation law by virtue of which the ACP’s Board of Directors has competence to
regulate the ACP’s contracting regime, and such regulation will have precedence over
legal rules.

3.26

That same rationale is demonstrated in the text of Article 131 of the Regulation,
which provides that other provisions of Panamanian law are applicable “in a
suppletory manner”.98 The Claimants are unable to escape from the clear text of such
provision, recognizing that “the effect of Article 131 is that if a specific question is not
dealt with by ACP’s Regulation, other Panamanian laws may apply to remedy the
vacuum in the Regulation to the extent they are not incompatible with Law 19”.99

3.27

Having recognized that other Panamanian laws can only apply to the ACP’s
contracting only if “there is a legal vacuum in the Regulation or Law 19”,100 and only
if the rule to fill the vacuum is not incompatible with the legal system of the ACP,101
the Claimants nevertheless affirm the applicability of Law 22 to the contracts entered
into by the ACP.

3.28

Notably, the Claimants recognize that the Regulation was enacted to cover the same
subject matter of Law 22.102 However, they insist that Law 22 may apply in a
suppletory manner, and may be used to interpret the meaning and contents of the
Regulation,103 because the National Assembly did not expressly exclude the
applicability of Law 56 - the predecessor of Law 22.104 The Claimants argue that
there would be “no reason” to exclude the applicability of Law 22. However, as it
has been explained,105 both the Supreme Court of Panama,106 and the history of
enactment of Law 22, provide for multiple reasons to exclude the ACP from the
application of Law 22.

3.29

In one of these decisions, the Supreme Court, dealing precisely with the application of
Law 56 (then replaced by Law 22) to a contract entered into by the ACP, stated that
“public contracting by this authority is not governed by the procedures of public
contracting established under Law 56 of 1995, but by the regulations that arise out of
the provisions of Article 319, paragraph 6, under Title XIV of the Constitution of
Panama; Law 19 of 11 June 1999, the Acquisition Regulation of the Panama Canal
Authority; and the internal proceedings of contracting of the Panama Canal

96
97
98
99
100
101
102
103
104
105
106

See paragraphs 63 and 64 of Chapter III from pdf page 44 of the SOR. {SOR/44}
See paragraph 3.17 of Chapter II of this Rejoinder.
See Article 131 of the ACP’s Regulation and its English translation on pdf page 107 of Exhibit C-LA-0021
{C-LA-0021/107} and pdf page 45 of Exhibit R-LA-0112. {R-LA-0112/45}
See paragraph 66 of Chapter III on pdf page 45 of the SOR. {SOR/45}
See paragraph 67 of Chapter III on pdf page 45 of the SOR. {SOR/45}
See paragraph 66 of Chapter III on pdf page 45 of the SOR. {SOR/45}
See paragraph 70 of Chapter III on pdf page 45 of the SOR. {SOR/45}
See paragraph 68 of Chapter III on pdf page 45 of the SOR. {SOR/45}
See paragraph 69 of Chapter III on pdf page 45 of the SOR. {SOR/45}
See paragraphs 128-131 from pdf page 40 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-4/40}
See Judgment of the Supreme Court of Justice, Third Chamber of 19 December 2001 and its English
translation on pdf page 12 at Exhibit R-LA-0057 {R-LA-0057/12} and Judgment of the Supreme Court of
Justice, Third Chamber of 3 December 2009 and its English translation on pdf page 14 at
Exhibit R-LA-0093. {R-LA-0093/14}
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Authority”.107 Another decision, co-authored by the Claimants’ legal expert Dr.
Hoyos, also makes it clear that Law 22 is not applicable to the ACP’s contracting,
even for “definition” purposes.108 This was confirmed by the Cofferdam Final
Award.109
3.30

The Claimants cannot escape this conclusion. They have decided to ignore the
decisions of the Panamanian Supreme Court, and have claimed that the Cofferdam
Final Award was “entirely wrong” in this regard.110 Their only support is the
dissenting opinion of Mr. Cremades. However, Mr. Cremades’ opinion cannot
constitute a source, especially when such opinion was a minority, contravened the
legal framework of the ACP, and went against decisions of the Panamanian highest
tribunal, the relevant legal provisions and the history of the law.
c.

The correct scope of Articles 1B and 6D of the Regulation

3.31

As explained in the SOD, the legal framework of the ACP includes Articles 1B and
6D of the Regulation, which grant the ACP an ample freedom of contract, and
confirm the principle of pacta sunt servanda.

3.32

Article 1B of the Regulation provides:111

3.33

Article 6D states:112

3.34

Both Articles are a confirmation of pacta sunt servanda and freedom of contract, two
principles already recognized by other rules of the legal framework applicable to the
ACP, including Law 19 and the Civil Code, legal framework that excludes what the
Claimants are asking the Tribunal to do in this proceeding: to go beyond the Contract
to impose on the ACP obligations that were not agreed by the Parties.

3.35

The Claimants dedicate Section B of the SOR to discuss the scope and enforceability
of Articles 1B and 6D of the ACP’s Regulation.113 They describe the ACP’s position

107
108
109
110
111
112
113

See pdf page 14 of Judgment of the Supreme Court of Justice, Third Chamber of 3 December 2009 and its
English translation at Exhibit R-LA-0093. {R-LA-0093/14}
See pdf page 12 of Judgment of the Supreme Court of Justice, Third Chamber of 19 December 2001 and its
English translation at Exhibit R-LA-0057. {R-LA-0057/12}
See paragraph 314 on pdf page 73 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/73}
See paragraph 71 of Chapter III on pdf page 46 of the SOR. {SOR/46}
See Article 1B of the ACP’s Regulation and its English translation on pdf page 68 of Exhibit C-LA-0021
{C-LA-0021/68} and pdf page 5 of Exhibit R-LA-0112. {R-LA-0112/5}
See Article 6D of the ACP’s Regulation on pdf page 7 of Exhibit C-LA-0021 {C-LA-0021/7} and its
English translation on pdf 7 of Exhibit R-LA-0112. {R-LA-0112/7}
See Section B in paragraphs 73-106 of Chapter III from pdf page 46 of the SOR. {SOR/46}
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regarding these provisions as “misunderstand[ing] what the principle pacta sunt
servanda entails”.114 The Claimants also accuse the ACP of alleging that “it is free to
ignore the duties arising out of its own Regulation when drafting the contracts it
enters into”.115
3.36

That is not the case. The ACP has accepted that it is subject to certain duties, both
during the RFP period and also during the performance of the Contract. The ACP has
fully complied with all those duties. This matter is further explained later in this
Rejoinder.

3.37

However, what the Claimants do is try to deprive Articles 1B and 6D of all content,
arguing that they cannot exclude certain duties from the Contract “irrespective of how
they are to be construed”,116 although that is precisely what the Articles provide: that
duties other than those of the Contract may not be “incorporated” into the Contract.
In other words, the Claimants give no effect to those Articles. Indeed, the Claimants’
position is not only that the ACP’s construction of such Articles is incorrect, but they
go even further as to state that, in any case, such provisions would not be enforceable
by the ACP against the Contractor.117

3.38

The proper construction of these provisions confirms the primacy of the contracts
entered into by the ACP, and therefore a special recognition of the principle of pacta
sunt servanda with respect to the ACP contracting.

3.39

To escape the principle of sanctity of contracts, the Claimants once again use Articles
30 and 1109 of the Civil Code in an attempt to construe an “integration rule”, by
virtue of which “mandatory rules of laws are integrated into the Contract”.118 Prof.
Del Moral has thoroughly and repeatedly explained that such notion of “integration”
is totally misconstrued, because mandatory rules limit the freedom of contract and
thus do not integrate contracts.119 Further, Prof. Del Moral has explained that Article
30 does not constitute a “rule of integration” as the Claimants allege.120

3.40

Article 30 of the Civil Code contains a rule that is common in all of the continental
legal systems, which refers to the effects of the law in time (rule of intertemporal
law), by virtue of which in contract law governs the non-retroactivity of the law
(doctrine of acquired rights), so that in case of a legislative change the contract is
governed until its extinction by the rules in force at the time of its execution. The
only exceptions to that rule are referred to the manner to claim the contractual rights
in trial (procedural rules) and the penalties stipulated for infringement (sanctioning
rules), matters which are governed by the immediate effect of the law. Article 30
does not contain a rule of contractual integration. Consequently, the reference to
Article 30 results completely irrelevant in the context of this dispute, where there is

114
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120

See paragraph 73 of Chapter III on pdf page 46 of the SOR. {SOR/46}
See paragraphs 75 and 77 of Chapter III on pdf page 47 of the SOR. {SOR/47}
See paragraph 77 of Chapter III on pdf page 47 of the SOR. {SOR/47}
See paragraph 76 of Chapter III on pdf page 47 of the SOR. {SOR/47}
See paragraphs 79 and 80 of Chapter III on pdf page 47 of the SOR. {SOR/47}
See paragraphs 139 to 141 from pdf page 38 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/38
See paragraph 132 on pdf page 42 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/42}
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no discussion about the effects of the substantive law over time in its application the
Contract.
3.41

As to Article 1109, the Claimants state that the ACP would not dispute that such rule
would allow for the integration of mandatory rules into the Contract.121 However, the
ACP does not agree with such notion of integration. As explained in the SOD,122
Article 1109 reinforces the principle of pacta sunt servanda, pursuant to which the
Parties will be bound by the terms of their agreement. The Article only allows to
integrate into the contract certain matters that correspond to its nature, and only in the
presence of a vacuum, where the rule is useful to fill that vacuum and compatible with
the framework of the ACP. Article 1109 it is not original from the Panamanian Civil
Code. Its origin can be found in the French Civil Code (Article 1135), in the Spanish
Civil Code (Article 1255), Colombian Civil Code (Article 1603) and the Chilean Civil
Code - the Bello Code - (Article 1546). In these Civil Codes, all of them part of the
civil law tradition, the purpose of the article is clear: to complement the agreement of
the parties, not to limit it, change it or override it. The text of the Article confirms
this: contracts not only bind by the parties with their express agreement, but also with
“all consequences which, according to their nature, are in accordance with good
faith, custom and the law”.123

3.42

The Claimants quote a Spanish commentary on Article 1255 of the Spanish Civil
Code and emphasize that the application of such provision would not require a
contractual gap.124 Prof. Del Moral has explained, supported by Spanish and French
doctrine, that such position is wrong and that “the role of Article 1109 of the Civil
Code in the interpretation of express agreements is limited, as such provision does not
integrate the contract with imperative laws”.125 The ACP fully concurs with Prof.
Del Moral in this regard.

3.43

In fact, Spanish scholar Carrasco Perera, frequently quoted by the Claimants and Dr.
Hoyos,126 agrees with the ACP position regarding this matter:127
“Art. 1258 CC is a rule of contractual completion designed to fill
lacunas in the regulation agreed upon by the parties, in order to
find legal rules when these are required by the contract as the
parties would have wanted (…)” (emphasis added)

121
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123
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125
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127

See paragraph 80 of Chapter III on pdf page 47 of the SOR. {SOR/47}
See paragraph 2.8 of Chapter II on pdf page 49 of the SOD. {SOD/49}
See Article 1109 of the Civil Code and its English translation on pdf page 110 of Exhibit C-LA-0001
{C-LA-0001/110} and pdf page 2 of Exhibit R-LA-0121: {R-LA-0121/2}
“Article 1109. Contracts are perfected by mere consent and from that moment bind the parties, not just to
the performance of the matters expressly agreed therein, but also to all consequences which, according to
their nature, are in accordance with good faith, custom and the law.”
See paragraph 81 of Chapter III on pdf page 48 of the SOR. {SOR/48}
See paragraph 140 on pdf page 39 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/39}
See paragraphs 213 and 227 of Chapter III from pdf page 77 of the SOR {SOR/77} and paragraphs 232 and
252 from pdf page 44 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/44}
See Carrasco Perera, Ángel. Derecho de Contratos, Thomson Reuters – Aranzadi, Cizur Menor Navarra,
2nd Ed. 2017, Nr 11/18, p. 478 and its English translation on pdf page 26 of Exhibit R-LA-0166.
{R-LA-0166/26}
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3.44

Furthermore, Carrasco sets limits to the parties in order to allege that a certain
contract presents gaps, teaching that:128
“one party cannot claim other non-agreed upon terms, and
claim that there is a lacuna, if the matter at hand may be
resolved according to the maxim that non-negotiated risks are
endured by the party in which they fall. In other words, it is
presumed that the non-negotiated risk is a non-reassigned risk,
not a forgotten risk.” (emphasis added)

3.45

Accordingly, as accurately stated by Prof. Del Moral, most authors recognize that the
rules to be incorporated are those of dispositive nature.129 This is consistent with
international contracting, most of the rules have a dispositive nature, giving
preference to the Parties’ agreement, who are entitled ample freedom to give form to
their commercial relationship. This is the general rule. In this sense, the relevant
doctrine regarding international contracting teaches, for instance, with reference to the
Unidroit Principles of International Commercial Contracts, that “the freedom of
contract and the non-mandatory character of the model rules are established as
fundamental principles”.130

3.46

Similarly, considering the ACP’s special legal regime for contracting, the Parties’
agreement is the best and most trustworthy manifestation of the Parties’ mutual
intention. If the Parties wanted to agree on different terms, they could have done so.
They did not. Thus, the terms of their agreement must be respected enforcing the
obligations or duties that both the ACP and the Contractor assumed. Articles 1B and
6D as a restatement of pacta sunt servanda and freedom of contract are a guarantee
for parties that contract with the ACP. They are intended to provide legal certainty
and security for those parties that can be certain that what was agreed in the contract
is what will be respected and applied.

3.47

The Claimants also refer to the principle of “strict legality”.131 The ACP has always
accepted that, as any public institution, it is subject to the principle of legality, clearly
confirmed in its special legal regime. However, the Claimants have not been able to
demonstrate that the ACP has breached a single rule of Panamanian law. The
Claimants as usual, maintain their legal propositions at an abstract level, bearing no
concrete legal consequences. The Claimants simply refer to the “mandatory
obligations under Panamanian law”,132 and argue that the “ACP cannot, in the
performance of the contractual terms, breach its statutory duties” (emphasis
added).133 But they have been unable to prove any breach of Panamanian law, as will
be further explained. In any case, the ACP once again repeats that it has fully adhered
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See Carrasco Perera, Ángel. Derecho de Contratos, Thomson Reuters - Aranzadi, Cizur Menor Navarra,
2nd Ed., 2017, Nr. 11/3, p. 467 and its English translation on pdf page 25 of Exhibit R-LA-0166.
{R-LA-0166/25}
See paragraph 132 on pdf page 42 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/42}
See Grigoleit, Hans Christoph, “Mandatory Law (Basic Features of Regulation in European Private Law)”,
in Basedow, Jürgen, Hopt Klaus J., Zimmermann, Reinhard, The Max Planck Encyclopedia pf European
Private Law, Vol II, Oxford, University Press, 2012, p. 1123 and its English translation on pdf page 2 of
Exhibit R-LA-0167. {R-LA-0167/2}
See paragraph 82 of Chapter III on pdf page 48 of the SOR. {SOR/48}
See paragraph 83 of Chapter III on pdf page 48 of the SOR. {SOR/48}
See paragraph 83 of Chapter III on pdf page 48 of the SOR. {SOR/48}
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to its legal regime when entered into the Contract and has complied with all of its
contractual duties during the performance of such agreement.134
3.48

The Claimants attempt to argue that their claim is based in respect for the Parties’
agreement, and particularly of Sub-Clause 1.4 [Law and Language] of the Conditions
of Contract.135 As has already been explained in this Rejoinder, that contractual
provision is anything but helpful to the Claimants’ position.136 Additionally, it is
notable that the Claimants’ argument is supported by one single contractual clause Sub-Clause 1.4 [Law and Language] - and yet that one clause is misinterpreted,
stating that “in the present case, applying public policy and mandatory provisions of
law is simply fulfilling the Parties’ agreement that the Contract shall be governed by
the laws of the Republic of Panama”.137 It is clear that Sub-Clause 1.4 [Law and
Language] of the Conditions of Contract, means that the Parties’ choice of
Panamanian law refers to Panamanian law as substantive law applicable to the
Contract, which is the special legal regime of the ACP as described before. As was
explained in the SOD, Sub-Clause 1.4 [Law and Language] of the Conditions of
Contract changes nothing with respect to the legal regime of the ACP which is what is
applicable to its contracts. Sub-Clause 1.4 [Law and Language] may not be used to
argue that all Panamanian law is incorporated into the Contract.

3.49

Indeed, notwithstanding the text of Sub-Clause 1.4 [Law and Language] of the
Conditions of Contract, in order to bring a claim against the ACP under the Contract,
the Contractor must invoke a contractual breach which necessarily consists in a
violation of a contractual provision. If that alleged breach consists in a breach of the
general duty of good faith, that is, the violation of a rule that integrates the Contract
pursuant to such principle, such rule must necessarily be applicable to the Contract.
The Contractor has not been able to meet that threshold.

3.50

The Claimants also misconstrue the ACP’s position regarding Articles 1B and 6D of
the Regulation, going so far as to assert that “[t]aken literally, this position would
lead to the absurd result that ACP could be entitled to, among other things, act in bad
faith during the performance of a contract merely because it determines that it is in its
interest to do so”.138 Such is not the ACP’s position. The ACP has never denied the
applicability of the principle of good faith.

3.51

Using this kind of assertions, the Claimants try to disguise their erroneous
understanding of the principle of good faith, pursuant to which the Contract can be
completely disregarded. But, regrettably for the Claimants, this is not a proper
understanding of the principle of good faith. The ACP’s freedom of contract is clear
under Panamanian law, and the Regulation grants the necessary freedom so that the
contracts entered into by the ACP can protect its interests. To respect the ACP’s
freedom of contract cannot constitute an act of bad faith. What the ACP has expressly
said is that good faith has to be properly construed, and not used as an excuse to
rewrite the agreement of the Parties.
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See paragraphs 5.74 to 5.100 of Chapter II of this Rejoinder.
See paragraph 83 of Chapter III on pdf page 48 of the SOR. {SOR/48}
See paragraphs 2.5 and 3.5 to 3.8 of Chapter II of this Rejoinder.
See paragraph 83 of Chapter III on pdf page 48 of the SOR. {SOR/48}
See paragraph 85 of Chapter III on pdf page 49 of the SOR. {SOR/49}
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3.52

Lastly, the Claimants express that “the only possible interpretation of these articles, in
accordance with Panamanian law, is that ACP is free to include terms and conditions
into the contracts it enters into within the limits of the mandatory duties it is subject
to”.139 The ACP agrees with this statement, and agrees that the freedom of contract
cannot be understood outside rules of public policy. But that is not the point, and the
Claimants know it. The relevant point is which are those allegedly “mandatory
duties”. It seems that for the Claimants, every single rule of Panamanian law, either
contained in Law 19 or the Regulation or in any other legal provision, constitutes a
mandatory duty that is integrated in the Contract and limits the scope of the principle
of freedom of contract and can be used to ignore the agreement of the Parties. That is
not correct. In order to determine those mandatory duties, it is indispensable to
consider the ACP’s constitutional and legal regime, including the hierarchy of law
sources applicable to such entity. In sum, the duties invoked by the Claimants are
either not applicable to the ACP, do not have the scope alleged by them, and in any
case, have been fully complied with.

3.53

In sum, the correct legal issue, avoided by the Claimants on several opportunities, is
not whether Articles 1B and 6D exonerate the ACP from its mandatory duties, but
rather what are those mandatory duties, what is their source and if such provisions are
applicable to contracts entered into by the ACP and in particular to the Contract.

3.54

Insisting on the wrong issue, the Claimants bring Article 75 of Law 22 into the
discussion.140 Notably, they finally recognize that Law 22 is “not directly applicable
to ACP”141 (as explained, it is not applicable either in a suppletory manner).
However, the Claimants attempt to interpret Articles 1B and 6D through such
provision. This is extremely improper, because the reason why Law 22 is not
applicable to the ACP is precisely that another normative body - the ACP’s
Regulation - regulates the matter of the ACP’s contracting. This has been explained
in detail. Attempting to interpret an applicable rule (Articles 1B and 6D of the
Regulation) using precisely the rule that was replaced by the ACP’s contracting
regime (Law 22) is not justified. Accordingly, if the ACP Regulation provides for a
wider or less limited freedom of contract for the ACP than Law 22, the interpreter
shall respect such express regulation.

3.55

In any case, Prof. Del Moral has thoroughly explained why the allegation to interpret
the Regulation in accordance with Law 22 has already been rejected, included by the
Panamanian Supreme Court.142

3.56

Finally, the Claimants also try to play down the importance of Article 1B, by saying
that it is “nothing more than a restatement of the pacta sunt servanda principle”.143
For that purpose, they mention the Agreement of the ACP’s Board of Directors No.
165, emphasizing the reference to pacta sunt servanda as the motivation for the
inclusion of such Article.144
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See paragraph 87 of Chapter III on pdf page 49 of the SOR. {SOR/49}
See paragraph 89 of Chapter III on pdf page 49 of the SOR. {SOR/49}
See paragraph 89 of Chapter III on pdf page 49 of the SOR. {SOR/49}
See paragraph 130 on pdf 41 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX-5/41}
See paragraph 91 of Chapter III on pdf page 50 of the SOR. {SOR/50}
See paragraph 91 of Chapter III on pdf page 50 of the SOR. {SOR/50}
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3.57

Such document reads:145
“It is deemed necessary, for the sake of the legal-contractual
security and the protection of the best interests of the Authority,
pursuant to the principles that obligations arising from
contracts have the force of law between the parties and must be
applied in accordance with their content, and that covenants
shall be fulfilled, to include in the Acquisition Regulation of the
Authority, a rule that shall be of general application to all
contracts it enters into.” (emphasis added)

3.58

It is difficult to see how the recital included by the Board of Directors as justification
for Article 1B can be of any help to the Claimants’ case. The statement is testimony
to the high importance attached by the ACP to the fulfilment of the contracts it enters
into. Accordingly, the Board of Directors adopted Article 1B as a means to provide
legal and contractual certainty that in the contracts with the ACP a paramount
principle is that the terms of the agreement have to be respected, which is consistent
with other principles and rules of Panamanian law applicable to the ACP, such as the
principle of pacta sunt servanda, contained in Article 976 of the Civil Code, as well
as in Article 56 of Law 19. It is difficult to see how a party to a contract can complain
against a provision that reinforces the principle that the parties comply with the terms
and conditions they agreed.

3.59

The fact that the Contract may include terms and conditions which protect more
effectively the ACP’s interests that the provisions contained in the Regulation should
not be surprising, being fully consistent with the status and power granted to the ACP
in the Panamanian Constitution, as well as with Article 133(1) of the Regulation,
which provides that a fundamental principle for the ACP when contracting is “to
obtain the greatest benefit for the State or the public interest”.146

3.60

There is a further point that makes the Claimants’ effort to attack Articles 1B and 6D
even more misconceived. Even without the existence of those provisions, the result
will be the same. First, there are several provisions in the ACP’s legal regime that
require as a fundamental principle that the terms of the Contract will be respected and
enforced, flatly rejecting the Claimants’ attempt to circumvent the agreement of the
Parties. In addition, because as explained in this Rejoinder, none of the provisions of
the Regulation on which the Claimants intend to rely to disregard the Contract could
have the effect alleged by them.

3.61

In a separate section, the Claimants allege that Articles 1B and 6D would not be
enforceable against GUPC147 and that “the history of the insertion of Article 1B and
6D in ACP’s Regulation is quite telling”.148

3.62

The Claimants even assert that notwithstanding that the legal procedure for modifying
the Regulation has been respected, the “ACP had a duty to mention these new

145
146
147
148

See Agreement No. 165 of ACP’s Board of Directors, dated 26 August 2008 and its English translation on
pdf page 2 of Exhibit C-1500. {C-1500/2}
See Article 133(1) of the ACP’s Regulation on pdf page 108 of Exhibit C-LA-0021 {C-LA-0021/108} and
its English translation on pdf page 1 of Exhibit R-LA-0113. {R-LA-0113/1}
See paragraphs 94-106 of Chapter III from pdf page 50 of the SOR. {SOR/50}
See paragraph 95 of Chapter III from pdf page 50 of the SOR. {SOR/50}
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provisions as part of the RPF Amendments pursuant to the ITT and Article 42 of the
Regulation”149 and that the “ACP’s failure to warn specifically the tenderers about the
impact of these new articles on their rights would be a serious breach of the principle
of transparency (…) [and] (…) a breach of ACP’s duty to behave in good faith, to
cooperate and collaborate with the Contractor and to treat the Contractor with
equity”.150
3.63

The Claimants allegations are completely misplaced and lack any foundation. The
ACP never hid the introduction of Articles 1B and 6D of the Regulation which
entered into force months before the award of the Contract to the Contractor. The fact
that such provisions were introduced during the tender process is completely
irrelevant. What is important is that these amendments were public information and
were introduced before the execution of the Contract and were made publicly
available to the Tenderers through the formal procedures of the ACP for amendments
to the Regulation.

3.64

Indeed, as provided in Article 124 of Law 19,151 these amendments were published in
the ACP’s official bulletin (available to any party) just a few days after the approval
of each of the respective amendments.152 The Claimants do not allege that they did
not have access to such information because it was not published and, therefore, made
available. The Claimants’ position is that the ACP should have “warned” them of
those changes. There is no support under Panamanian law for such allegation, which
goes against basic principles of self-responsibility.

3.65

As in any project, the Claimants had the responsibility of knowing the legal
framework applicable to the Contract they entered into, including the Regulation,
even more so in a project of the size and characteristics of the expansion of the Canal,
where the Claimants had ample legal assistance from Panamanian counsel. The
Claimants are in no position to claim ignorance of the existence of the amendments to
the Regulation. The different drafts of the Contract which were provided to the
Tenderers during the RFP process contained express references to the Regulation and
to the fact that it was accessible on the ACP’s website as was the case with SubClause 1.1.6.1 of the Contract.153

3.66

It is also worth noting that, around this time, there were a couple of notable changes to
the RFP draft Conditions of Contract which, for the first time, defined the
“Acquisition Regulations of the Employer” at Sub-Clause 1.1.6.1 in Amendment 16
issued on 16 September 2008, and also changed the definition of “Laws” to include

149
150
151
152

153

See paragraph 99 of Chapter III from pdf page 51 of the SOR. {SOR/51}
See paragraph 102 of Chapter III from pdf page 52 of the SOR. {SOR/52}
See Article 124 of Law 19 and its English translation on pdf page 46 of Exhibit C-LA-0163
{C-LA-0163/46} and pdf page 31 of Exhibit R-LA-0048. {R-LA-0048/31}
See, in particular, Agreement No. 165 of 26 August 2008, which introduced Article 1B, was published in
the Bulletin of the Registry of the ACP, Volume 10, No. 9, of 5 September 2008 at Exhibit C-1500
{C-1500}; Agreement No. 166 of 10 September 2008, which introduced Article 6B, was published in the
Bulletin of the Registry of the ACP, Volume 10, No. 10, of 16 September 2008 at Exhibit R-1535
{R-1535} and Agreement No. 193 of 24 September 2009, which renumbered Article 6B as 6D, was
published in the Bulletin of the Registry of the ACP, Volume 11, No. 12, of 29 September 2009 at
Exhibit R-1537. {R-1537}
See Sub-Clause 1.1.6 [Other Definitions] on pdf page 21 of the Conditions of Contract at
Exhibit R-0007. {R-0007/55}
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the Acquisition Regulations, in Sub-Clause 1.1.6.20.154 Presumably, these changes
would have prompted the Tenderers to review the Regulation, certainly before
submitting their bids, some six months later.
3.67

Further, the Claimants’ reference to Article 42 of the Regulation in support of the
ACP’s purported duty to warn Tenderers of the amendments is misguided. According
to this provision, “[a]mendments to tenders shall be made available to the public
through the same means used for publishing and distributing tender documents”.155
However, Articles 1B and 6D of the Regulation are not an amendment to a public
contracting subject to Article 42 but an amendment to the legislation applicable to the
ACP, which was accordingly published on the ACP’s website.

3.68

One final point. The allegation made by the Claimants on this point is telling of the
approach of their case. It cannot be overlooked that it is an extraordinary accusation
by a contractor that changes in the Regulation with the purpose of confirming and
reinforcing pacta sunt servanda and the enforceability of the contract in order to
provide legal security where introduced to its surprise. If there is something that
would be expected from a party entering into a contract with a public authority is that
the terms of the contract that were freely agreed and accepted will be fully applied
and enforced.

4.

RULES OF CONTRACTUAL INTERPRETATION UNDER PANAMANIAN
LAW

4.1

Under Panamanian Law, the principal rule of contract interpretation is the prevalence
of the literal meaning of the text, contained in the first paragraph or Article 1132 of
the Civil Code. This provision states that:156

(emphasis added)
4.2

154
155

156

157

As expressly provided in such rule, when the terms of a contract are clear, the literal
meaning of the contract shall prevail. Accordingly, the other rules of contract
interpretation contained in Articles 1133-1140 of the Panamanian Civil Code will
only be applicable when the terms of the contract are considered to be obscure or
ambiguous, as Prof. Del Moral explains in his Third Legal Opinion.157

See pdf pages 20 and 21 of RFP Amendment 16, Conditions of Contract at Exhibit C-0013. {C-0013/20}
See Article 42 of the ACP’s Regulation on pdf page 19 of Exhibit C-LA-0021 {C-LA-0021/19} and its
English translation on pdf page 19 of Exhibit R-LA-0112. {R-LA-0112/19}
See Article 1132 of the Civil Code and its English translation on pdf page 112 of Exhibit C-LA-0001
{C-LA-0001/112} and from pdf page 2 of Exhibit R-LA-0121. {R-LA-0121/2} The original version of the
article in Spanish provides: “Si los términos de un contrato son claros y no dejan duda sobre la intención
de los contratantes, se estará al sentido literal de sus cláusulas. Si las palabras parecieren contrarias a la
intención evidente de los contratantes, prevalecerá ésta sobre aquéllas”.
See paragraph 170 on pdf page 48 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/48}

21

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 61 of
843

4.3

In the SOR, the Claimants argue that this position “is again wrong”158 and that “[t]he
plain wording of Article 1132 of the Civil Code contradicts ACP’s position”,159 since
“this article does not provide that the terms of the contract must be unclear for the
other rules of contractual interpretation, which aim at establishing the intention of the
parties, to apply”.160

4.4

The Claimants’ interpretation of Article 1132 is incorrect and completely disregards
the text of the provision. In effect, the first paragraph of such article clearly states that
when the terms of a contract are clear and leave no doubt regarding the parties’
intention, the literal meaning of the terms of the contract will prevail. This rule could
not be clearer and simpler to apply. The rule is also fully justified: as Prof. Del Moral
explains, the legislator considers that the clear terms of the contract best reflect the
parties’ mutual intent.161 Regarding this point, doctrine has repeatedly argued that
this is a consequence of the fact that “what would be normal (‘id quod plerumque
accidit’) would be for the clear terms of a contract to correspond to what was desired
by the contracting parties”.162

4.5

Further, the Claimants rely on their legal expert Mr. Troyano to argue that the other
rules of contract interpretation, different from the rule of Article 1132 of the Civil
Code, “will come into play whenever the terms of the contract do not seem to reflect
the parties’ mutual intent”163 and that “this might be the case even though those terms
appear to be grammatically clear”.164 This again is incorrect. When the terms of a
contract are clear and unambiguous, the interpretation process is concluded in such
terms, making unnecessary to invoke the remaining rules of interpretation. In that
sense, Spanish Scholar Carrasco Perera explains that “the interpretive process need
not go beyond the literal wording. The hermeneutics, if necessary, start and end
here”.165

4.6

The Claimants attempt to misconstrue the concept of a “clear term”. Indeed, they fail
to correctly understand the contract interpretation system in Panama when they state
that “if a disagreement exists as to the interpretation of the contractual terms, albeit
apparently clear, the judge or arbitrator will have to search for the true intention of
the parties to determine the real content of the contract, taking into consideration the
applicable rules of interpretation”.166

4.7

Apparently, according to the Claimants, a mere disagreement between the parties
regarding the interpretation of contractual terms is sufficient for the judge or arbitrator
to apply the other rules of contract interpretation to search for their mutual intent. In
other words, it would be for one party to completely control the mechanism of

158
159
160
161
162
163
164
165

166

See paragraph 208 of Chapter III on pdf page 76 of the SOR. {SOR/76}
See paragraph 210 of Chapter III on pdf page 76 of the SOR. {SOR/76}
See paragraph 210 of Chapter III on pdf page 76 of the SOR. {SOR/76}
See paragraph 183 on pdf page 52 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/52}
See De Castro y Bravo, Federico, El negocio jurídico, Madrid, Editorial Civitas, 1985, p. 83 and its English
translation on pdf page 23 of Exhibit R-LA-0024. {R-LA-0024/23}
See paragraph 210 of Chapter III on pdf page 76 of the SOR. {SOR/76}
See paragraph 210 of Chapter III on pdf page 76 of the SOR. {SOR/76}
See Carrasco Perera, Ángel, Derecho de Contratos, Thomson Reuters - Aranzadi, Cizur Menor - Navarra,
2nd ed., 2017, Nr. 10/3, p. 393 and its English translation on pdf page 18 of Exhibit R-LA-0166.
{R-LA-0166/18}
See paragraph 210 of Chapter III on pdf page 76 of the SOR. {SOR/76}
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interpretation, by simply stating that it does not agree with the clear terms of a
contractual provision. This cannot be correct. In effect, the obscurity of a clause
must be determined objectively. This means that the contract clause must be obscure
in the eyes of an external observer, as Prof. Del Moral clearly explains,167 in order for
the other rules of contract interpretation to come into play to establish the mutual
intent of the parties.
4.8

This interpretation was also confirmed by the Cofferdam Final Award, when the
Arbitral Tribunal clearly stated that:168

(emphasis added)
4.9

The Claimants simply reject this conclusion, stating that it “is mistaken and denotes a
fundamental misunderstanding of the rules of contractual interpretation applicable
under Panamanian law”.169 This is again incorrect. The Cofferdam Final Award is
completely justified under Panamanian law, as has been and will be further explained
again.

4.10

After (erroneously) rejecting the objective standard to determine whether a clause is
clear or obscure, the Claimants rely on their legal expert Dr. Hoyos to assert that
“Panamanian courts apply a subjective standard to determine whether the terms of a
contract are clear or not”.170 However, the paragraph of Dr. Hoyos’ Legal Opinion
referenced by the Claimants in support of this statement does not refer to the doctrine
of Panamanian Courts regarding this matter. The referenced paragraph merely
contains the opinion of Dr. Hoyos regarding clear clauses, and does not refer to the
alleged “subjective standard” to determine the clarity or obscurity of a contract
clause, as the Claimants argue.171 The Claimants also criticize Prof. Del Moral’s
expert opinion, according to which the other rules of contract interpretation contained
in Articles 1133-1140 of the Panamanian Civil Code only apply in cases where a
contractual clause is ambiguous or obscure. Specifically, the Claimants argue that
such opinion “is not supported by any jurisprudence or doctrine and is in fact
contradicted by all available legal authorities, including those relied upon by
Professor Del Moral himself”.172

4.11

This is an untrue statement. In effect, Spanish scholar Narciso Arellano, who has
been quoted by the Claimants’ Expert Dr. Hoyos,173 states that “[t]he purpose of the
law and the tendency of the Courts are to limit interpretation to the cases where it is

167
168
169
170
171
172
173

See paragraph 187 on pdf page 54 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/54}
See paragraph 327 on pdf page 75 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/75}
See paragraph 215 of Chapter III on pdf page 78 of the SOR. {SOR/78}
See paragraphs 216 and 221 of Chapter III from pdf page 78 of the SOR. {SOR/78}
See paragraph 240 on pdf page 45 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/45}
See paragraph 215 of Chapter III on pdf page 78 of the SOR. {SOR/78}
See paragraph 159 on pdf page 52 of the Fourth Legal Opinion of Dr. Arturo Hoyos. {C-EX-6/52}
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truly necessary, and therefore when the terms of the contract are clear, there is no
need for interpretation”.174
4.12

The Claimants are not only claiming that any party may declare the obscurity of a
certain clause, but even that obscurity is not a requirement to apply the rest of the
rules of contract interpretation. This is untenable, especially after reading the rules
contained in Articles 1132-1140. Five out of seven of such rules refer to ambiguous
or obscure clauses as an explicit condition for their application.

4.13

The Claimants also make reference to Scholar Díez-Picazo with the purpose to make
a distinction between the terms “clarity” and “literality”. Specifically, the Claimants
quote the author to explain that “there may be grammatical clarity, but an
inconsistency with the evident intent”.175 This does not change the fact that the
primary rule of interpretation is the rule of literacy. The interpretation of Article 1132
effectively requires distinguishing between “clarity” and “literality”. However, what
Article 1132 orders unequivocally is that when the terms are “clear”, the “literal”
sense of the contractual clauses must be followed. The “clear” terms are those that
leave no doubt about the common intention of the parties, so that if that is the case,
literality must be followed, excluding the use of other rules of interpretation.

4.14

The Claimants try to find support for their incorrect view and understating of Article
1132 of the Panamanian Civil Code as not requiring an objective standard of
obscurity in the Civil Codes of third countries, such as France, Belgium and
Switzerland.176 Those Civil Codes are clearly not relevant to the discussion of the
proper scope of Article 1132, because the provisions of the Civil Codes of the
countries quoted by the Claimants177 do not contain a rule similar to Article 1132 of
the Panamanian Civil Code.

4.15

The Claimants further seek for support in a Panamanian Supreme Court’s ruling from
11 May 1998.178 However, such decision, quoting scholar Diez-Picazo, is not helpful
to their case, because in the Court’s view, Article 1132 would provide for “a
presumption in favor of the literal meaning”.179 That opinion clearly confirms the
ACP’s position, that contracts shall be interpreted mainly and preferably according to
their literal sense. In that regard, the fact that the common intention appears to be

174

175
176
177

178
179

See Arellano Moreno, Ch. IV De la Interpretación de los Contratos, Reglas Generales de los Contratos
Civiles. Editorial Universal Books, Panamá, 2003. p. 116, and its English translation on pdf page 15 of
Exhibit R-LA-0060. {R-LA-0060/15}
See paragraph 217 of Chapter III on pdf page 79 of the SOR. {SOR/79}
See paragraph 210 of Chapter III on pdf page 76 of the SOR. {SOR/76}
Article 1188 of the French Civil Code provides: “A contract is to be interpreted according to the common
intention of the parties rather than stopping at the literal meaning of its terms. Where this intention cannot
be discerned, a contract is to be interpreted in the sense which a reasonable person placed in the same
situation would give to it”. Article 1156 of the Belgian Civil Code provides: “One must in agreements seek
what the common intention of the contracting parties was, rather than stopping at the literal meaning of the
terms”. Article 18 of the Swiss Code of Obligations provides: “When assessing the form and terms of a
contract, the true and common intention of the parties must be ascertained without dwelling on any inexact
expressions or designations they may have used either in error or by way of disguising the true nature of
the agreement”. See footnotes 190 to 192 on pdf page 77 of the SOR {SOR/77}
See paragraph 211 of Chapter III on pdf page 77 of the SOR. {SOR/77}
See Decision by the Supreme Court of Panama, dated 11 May 1998 at Exhibit C-LA-0313 {C-LA-0313}
and its English translation on pdf page 15 of Exhibit R-LA-0143. {R-LA-0143/15}
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evidently contrary to the words of the contract is an exceptional circumstance that
needs to be proven in order to destroy the presumption in favor of the words.
4.16

In the same line, the Claimants’ reliance on scholar Narciso Arellano is misplaced.
This author conclusively supports the position in favor of the prevalence of the literal
terms. The author expressly declares that interpretation is “unnecessary, when the
words leave no room for doubt or there is no proof that the contracting parties had
another intention”.180 Such opinion is clear when establishing that clear contractual
clauses do not need for any interpretation, unless an exceptional circumstance occurs:
that there is proof of a contrary evident intention.181

4.17

Unsuccessfully, the Claimants also try to find support in scholar Carrasco Perera182
and Jordano Barrera183 to improperly emphasize the parties’ intention over the clear
terms of the contract. However, such authors do not support the Claimants’ case.
Indeed, Prof. Carrasco states that “the interpretive process need not go beyond the
literal wording. The hermeneutics, if necessary, start and end here”184 and, in turn,
Jordano Barea states that “the terms that are clear in a contract will usually
correspond to what the parties wanted”.185

4.18

In line with its incorrect theory according to which all the rules of contract
interpretation are applicable to the Contract entered into by the ACP and the
Contractor, even though the contract terms are clear, the Claimants include in the
SOR a brief reference and analysis of Articles 1133-1140 of the Panamanian Civil
Code. For this purpose, they rely on the explanation given on this matter by their new
legal expert, Mr. Troyano.186

4.19

The analysis of these rules of contract interpretation is irrelevant to this dispute. The
terms of the Contract entered into by the Parties are clear, and therefore there is no
need to search for their mutual intent through the rules of contract interpretation
contained in Articles 1133-1140 of the Panamanian Civil Code. Notwithstanding, the
characterization provided by the Claimants regarding the correct scope of some of the
rules contained in Articles 1133-1140 is not correct, in particular, of Articles 1133,
1139 and 1140.

180

181

182
183
184

185

186

See Narciso Arellano Moreno, “Ch. IV De la Interpretación de los Contratos, Reglas Generales de los
Contratos Civiles”, Editorial Universal Books, Panamá and its English translation on pdf page 15 of
Exhibit R-LA-0060. {R-LA-0060/15}
See Narciso Arellano Moreno, “Ch. IV De la Interpretación de los Contratos, Reglas Generales de los
Contratos Civiles”, Editorial Universal Books, Panamá and its English translation on pdf page 15 of
Exhibit R-LA-0060: {R-LA-0060/15}
“In conclusion, although the intent of the contractors prevails over the literal meaning of the clauses of a
contract, this subordination makes any interpretation unnecessary, when the words leave no room for
doubt or there is no proof that the contracting parties had another intention.”
See paragraph 213 of Chapter III on pdf page 77 of the SOR. {SOR/77}
See paragraph 214 of Chapter III on pdf page 78 of the SOR. {SOR/78}
See Carrasco Perera, Ángel, Derecho de Contratos, Thomson Reuters - Aranzadi, Cizur Menor - Navarra,
2nd ed., 2017, Nr. 10/3, p. 393 and its English translation on pdf page 18 of Exhibit R-LA-0166.
{R-LA-0166/18}
See Juan Jordano Barea, “Comentario artículo 1.281” in Paz-Arez Rodríguez, Cándido “Comentario del
Código Civil, t. II, Madrid, dated 1991, p. 510 and its English translation on pdf page 12 of
Exhibit R-LA-0031. {R-LA-0031/12}
See paragraph 218 of Chapter III on pdf page 79 of the SOR. {SOR/79}
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4.20

The Claimants refer to Article 1133 of the Panamanian Civil Code and explain that
such rule “provides that the judge shall take into account the parties’ conduct before,
during and after the signature of the contract”.187 This statement is not accurate and
departs from the true wording of the rule. Article 1133 of the Panamanian Civil Code
provides that:188

4.21

The provision clearly states that the acts that shall be taken into consideration by the
judge to assert the intention of the parties are mainly the “contemporaneous” and
“posterior” acts to the contract, and does not contain any reference to the parties’
conduct before the signature of the contract, as the Claimants improperly assert.

4.22

Furthermore, as it will be further explained, Sub-Clause 1.16 [Entire Agreement] of
the Conditions of Contract specifically excludes the possibility to resort to the
evidence of pre-contractual negotiations in order to interpret the Contract.189

4.23

The Claimants also describe the rule of contract interpretation contained in Article
1139 of the Panamanian Civil Code, known as the contra proferentem rule. This
Article provides that:190

4.24

As the Claimants explain, this rule provides that in the interpretation of an obscure
clause, the judge may not favor the party that caused the obscurity.191 Nevertheless,
the Claimants fail to explain the complete and correct meaning of the rule in
comment. Specifically, they fail to acknowledge that this rule has limited application,
as Prof. Del Moral clearly explains in his Legal Opinion. Prof. Del Moral states that
this rule “is only applicable in the presence of obscure clauses. Then, it only operates
when the contracting parties had no possibility to discuss the clauses, because one of

187
188
189

190
191

See paragraph 218 of Chapter III on pdf page 79 of the SOR. {SOR/79}
See Article 1133 of the Civil Code and its English translation on pdf page 112 of Exhibit C-LA-0001
{C-LA-0001/112} and pdf page 2 of Exhibit R-LA-0180. {R-LA-0180/2}
See Sub Clause 1.16 [Entire Agreement] on pdf page 39 of Conditions of Contract for the Design and
Construction of the Third Set of Locks at Exhibit R-0007: {R-0007/39}
“The Parties agree and acknowledge that the Contract shall be interpreted and construed without reference
to any prior negotiations or communications and without reference to any changes or amendments to the
RFP during the course of the tender process which changes or amendments were not expressly incorporated
into the Contract.
In furtherance of the foregoing and for the avoidance of doubt, the Parties agree and acknowledge that the
Contract shall be interpreted, construed and enforced without reference to any document or other material
submitted to the Employer by or on behalf of the Contractor, any Member and/or any parent company of
either thereof in response to or in connection with the RFQ and/or the RFP, and in no event shall the fact
that the Employer shall have received any such document or other material be construed as an approval or
consent of any matter, or a waiver or modification of any term or provision of the Contract, which shall take
precedence thereover.”
See Article 1139 of the Civil Code and its English translation on pdf page 112 of Exhibit C-LA-0001
{C-LA-0001/112} and pdf page 6 of Exhibit R-LA-0180. {R-LA-0180/6}
See paragraph 220 of Chapter III on pdf page 80 of the SOR. {SOR/80}
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the parties drafted the contract, and by doing so, caused the obscurity”.192
Furthermore, Prof. Del Moral explains that Article 1139 of the Civil Code imposes a
sanction on the party that caused the obscurity and that the application of this rules is
subject to a high standard, since it requires that the party cause the obscurity acting
with bad faith.193 Lastly, it is relevant to note that Article 1139 has limited
application in contracts between expert or sophisticated parties, such as the Contract
entered into by the ACP and the Contractor. In effect, the contra proferentem rule has
universal value, and it is generally agreed that in attention to its protective sense, the
rule has no application in contracts executed between sophisticated parties. In this
regard it has been said that “many courts will not construe ambiguous language
against the drafter of the contract where both parties are sophisticated”.194
4.25

4.26

192
193
194
195
196

Finally, the Claimants also provide a misleading and incomplete view of the rule of
contract interpretation contained in Article 1140 of the Panamanian Civil Code. In
effect, the SOR briefly explains that “Article 1140 provides that if the rules above do
not allow the judge to establish the common intention of the parties, if the contract is
onerous, any doubt shall be resolved in favour of the greater reciprocity of
interests”.195 However, the Claimants do not mention that the criteria provided by
Article 1140 is only applicable when:
(a)

that it would be absolutely impossible to resolve doubts about the common
intention of the parties; and

(b)

the doubts regarding the correct interpretation of the contract refer to the
accidental or ancillary clauses of the contract.

When the doubts refer to the main object of the contract, to the extent that they
impede to determine the real intent or will of the parties, Article 1140 clearly provides
that the contract will be null:196

See paragraph 232 on pdf page 67 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/67}
See paragraph 233 on pdf page 67 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/67}
See pdf page 13 of Miller, Meredith R. “Contract Law, Party Sophistication and the New Formalism”,
Missouri Law Review, Vol. 75, Issue 2 (2010) at Exhibit R-LA-0168. {R-LA-0168/13}
See paragraph 220 of Chapter III on pdf page 80 of the SOR. {SOR/80}
See Article 1140 of the Civil Code and its English translation on pdf page 112 of Exhibit C-LA-0001
{C-LA-0001/112} and pdf page 6 of Exhibit R-LA-0180. {R-LA-0180/6}
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4.27

This is confirmed by Prof. Del Moral. He explains, it must also “be remembered that
(i) Article 1140 is a subsidiary provision to all the other rules of contract
interpretation; (ii) the first two paragraphs of the provision are only applicable when
the interpretation refers to accidental or ancillary clauses of the contract; and (iii) it
requires reciprocity of interests”.197

4.28

After briefly referring to the rules of contract interpretation of Articles 1133-1140 of
the Panamanian Civil Code, the Claimants accuse the ACP of seeking “to rely upon
an interpretation of certain clauses of the Contract, which is biased and does not
reflect the actual intent of the Parties”.198 Further, the Claimants add that in light of
the principles contained in Articles 1133-1140 of the Panamanian Civil Code, and “in
order to ascertain the true meaning and scope of the clauses at issue, the Tribunal
should look beyond their literal terms (…) and determine first and foremost what the
actual intent of the Parties was when the Contract was entered into”.199 This is
completely incorrect as a matter of law. As explained, the Contract entered into by
the Parties contains clear provisions that make it unnecessary to resort to the other
rules of contract interpretation provided in Articles 1133-1140 of the Civil Code.
Thus, the interpretation rule that the Tribunal must apply to resolve this dispute, is the
rule contained in the first paragraph of Article 1132, according to which the literal
meaning of the contract clauses shall prevail when the terms of the contract are clear,
as occurs in this case.

4.29

In summary, the application of Panamanian law rules of contractual interpretation can
be summarized as follows. According to Article 1132 of the Civil Code, the
interpreter is ordered to follow the terms of the Contract when those terms are clear.
By way of exception, the party wishing to demonstrate that a common intention of the
parties is different from the literal meaning and shall prevail over it, has the burden of
demonstrating that:

4.30

197
198
199
200

(a)

there is an objective ambiguity or obscurity in the terms of the Contract;

(b)

Articles 1133-1140, following their order of priority, serve to determine the
common intention of the Parties, subject to any agreement on interpretation
agreed by the Parties in the Contract; and

(c)

the terms of the Contract are in evident contradiction with the common intent
of the Parties.

The Claimants also make reference in Chapter III of the SOR, to Sub-Clause 1.16
[Entire Agreement] of the Conditions of Contract. As was explained in the ACP’s
SOD, Sub-Clause 1.16 [Entire Agreement] excludes from the interpretation of the
Contract any reference to pre-contractual negotiations or communications between the
Parties.200 This clause is valid and enforceable under Panamanian law, with the only

See paragraph 240 on pdf page 69 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/69}
See paragraph 219 of Chapter III on pdf page 79 of the SOR. {SOR/79}
See paragraph 219 of Chapter III on pdf page 79 of the SOR. {SOR/79}
See paragraph 4.15 of Chapter II on pdf page 73 of the SOD. {SOD/73}
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limitation that parties may not exclude altogether their intention when the contract
provisions are ambiguous or obscure.201
4.31

The Claimants claim in the SOR that the ACP’s position regarding Sub-Clause 1.16
[Entire Agreement] is “contrary to the subjective approach applied by Panamanian
courts and confirmed by relevant doctrine” and that it “violates the fact that rules of
contractual interpretation are part of public policy and may not be displaced by
parties to a contract, in particular, the cardinal rule that the parties’ common intent
must prevail”.202 The same incorrect argument was previously presented by the
Claimants in their SOC,203 and properly answered by the ACP in its SOD. The ACP
will summarize the arguments that were already provided, and fully relies on the more
complete explanation contained in the SOD.

4.32

First, it was explained that under Panamanian law, the prevailing rule of contract
interpretation is the rule of literal meaning contained in Article 1132 of the Civil
Code. Thus, if the terms of the contract are clear, there is no need to resort to the
other rules of contract interpretation to search for the parties’ common intention.204
The qualification of contract interpretation as subjective under Panamanian Law,
changes nothing in this regard. What is relevant is what the rules say, and what the
rules say is that the literal text prevails unless the evident common intention is
contrary to the words. Something is evident when is manifest, patent, something that
appears with the slightest doubt.205 This is why the Claimants’ legal experts are
forced to recognize that under Panamanian law there is a presumption in favor of the
words of the contract.206

4.33

Second, the ACP clearly stated that parties’ agreements regarding the rules to
interpret the contracts they entered into are valid and enforceable under Panamanian
law.207 This conclusion is supported by legal expert Prof. Del Moral who explains
that nothing prevents the parties “from excluding some of the rules of Articles 1133 to
1140, adding new ones or establishing a specific order”.208 Spanish Scholar DiézPicazo209 arrives to the same conclusion, as was already noted in the ACP’s SOD.210
This confirms the full validity of Sub-clause 1.16 [Entire Agreement].

201
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206
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208
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See paragraph 171 on pdf page 57 of the Second Legal Opinion of Prof. Octavio Del Moral {R-EX-5/57}
and paragraphs 186 and 200 from pdf page 53 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/53}
See paragraph 221 of Chapter III on pdf page 80 of the SOR. {SOR/80}
See paragraph 265 of Chapter II on pdf page 81 of the SOC. {SOC/81}
See paragraph 4.10 of Chapter II on pdf page 79 of the SOD. {SOD/79}
“Evidente: adj. Cierto, claro, patente y sin la menor duda”. See Dictionary of the Royal Academy of the
Spanish Language at Exhibit R-1247. {R-1247} This was also confirmed by Mr. José Troyano in his
Expert testimony at the Hearings on Jurisdiction and Preliminary Issues of the ICC Case 22588/ASM/JPA.
See page 389, lines 15-25 on pdf page 2 of Extract from transcript of day 2 of the hearing on Preliminary
Issues in ICC Case 22558 at Exhibit R-1536. {R-1536/2}
See pages 374-376 on pdf page 1 of Extract from transcript of day 2 of the hearing on Preliminary Issues in
ICC Case 22558 at Exhibit R-1536. {R-1536/1}
See paragraph 4.11 of Chapter II on pdf page 72 of the SOD. {SOD/72}
See paragraph 171 on pdf page 57 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/57} This conclusion was also reiterated in paragraph 273 on pdf page 78 of the Third Legal
Opinion of Prof. Octavio Del Moral. {R-EX-19/78}
See pdf page 28 of Diez-Picazo, “Fundamentos del Derecho Civil Patrimonial I & II”, in Introducción
Teoría del Contrato. 6th ed. 2007, Edition Civitas, 2007, p. 511 and its English translation at
Exhibit R-LA-0078. {R-LA-0078/28}
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4.34

As explained,211 the only limitation to the parties’ agreement regarding the rules of
contract interpretation is that they cannot exclude the parties’ intention in cases where
the contract terms are unclear or obscure. If that is not the case, the parties’
agreement regarding the applicability of some rules of contract interpretation and
exclusion of others, are valid under Panamanian law. This is consistent with the
fundamental principal of pacta sunt servanda.212

4.35

This was also the conclusion in the Cofferdam Arbitration, where it was clearly
determined that “parties are entitled to agree on rules of contract interpretation”213
but “they may not prevent the determination of the real intention of the parties in case
a provision is obscure or ambiguous”.214

4.36

The Claimants quote their legal expert Dr. Hoyos in an attempt to restrict the
interpretation of the Entire Agreement clause. According to Dr. Hoyos, the
interpretation of entire agreement clauses are limited under Panamanian civil law by
two “fundamental principles” which are the search of the mutual intent of the parties
and the inadmissibility of the exclusion of means of evidence under Articles 802 and
907 of the Panamanian Judicial Code.215

4.37

The Claimants and their legal expert are wrong. Prof. Del Moral has addressed this
issue in his Second216 and Third217 Legal Opinions. Regarding the first alleged
limitation, Prof. Del Moral explains that while the intention of the parties is an
important element of the interpretation of contracts, such circumstance does not affect
the validity or enforceability of Sub-Clause 1.16 [Entire Agreement] of the Conditions
of Contract, especially considering that the parties’ mutual intent need only be
established in cases where the terms of the contract are obscure or ambiguous.218
Regarding the second alleged limitation to the interpretation of entire agreement
clauses, Prof. Del Moral clearly stated that, while he agrees that the exclusion of
means of evidence is not admissible under Panamanian law, this is not relevant to this
dispute, since Sub-Clause 1.16 [Entire Agreement] does not deal with the exclusion of
means of evidence, but only with the determination of the common intent of the
Parties.219 Consequently, the limitations that the Claimants attempt to assign to SubClause 1.16 [Entire Agreement] of the Conditions of Contract must be disregarded by
the Tribunal.

210
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See paragraph 4.11 of Chapter II on pdf page 72 of the SOD. {SOD/72}
See paragraph 4.30 of Chapter II of this Rejoinder.
See paragraph 4.12 of Chapter II on pdf page 72 of the SOD. {SOD/72}
See paragraph 340 on pdf page 78 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/78}
See paragraph 340 on pdf page 78 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/78}
See paragraph 222 of Chapter III on pdf page 80 of the SOR. {SOR/80}
See paragraph 187 on pdf page 62 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/62}
See paragraphs 214 to 216 from pdf page 62 of the Third Legal Opinion of Prof. Octavio Del Moral. {REX-19/62}
See paragraph 187 on pdf page 62 of the Second Legal Opinion of Prof. Octavio Del Moral {R-EX-5/62}
and paragraph 215 on pdf page 62 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/62}
See paragraph 187 on pdf page 62 of the Second Legal Opinion of Prof. Octavio Del Moral {R-EX-5/62}
and paragraph 216 on pdf page 62 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/62}
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4.38

The Claimants also quote their expert Mr. Troyano, stating that he has confirmed
“that the rules of contract interpretation are public policy rules under Panamanian
law, so that parties are not free to exclude them by contract”.220 This is again an
incorrect conclusion. As Prof. Del Moral explains, when he addresses the argument
of Mr. Troyano, that the rules of contract interpretation are not rules of public order,
since “in light of the principle of private autonomy, parties are free to reach
agreements regarding the applicability of rules of contract interpretation contained in
the Civil Code”.221 Specifically, Prof. Del Moral indicates that parties “are free to
exclude the application of the rules of Articles 1133 to 1140 in the interpretation of
contracts they have entered into”.222

4.39

Further, the Claimants criticize the ACP’s interpretation of a reference to Scholar
Díez-Picazo included in its SOD223 and also in Prof. Del Moral’s Legal Opinion,224
regarding the ability of the Parties to agree on the rules of contract interpretation that
will be applicable to the contracts they entered into.225 Specifically, GUPC accuses
both the ACP and its legal expert Prof. Del Moral, of relying “upon a partial quote of
Spanish Scholar Díez Picazo, according to which ‘nothing prevents private autonomy
rules on the interpretation of the contract’”.226

4.40

It is not correct that the quote of Scholar Díez-Picazo referenced by the ACP and Prof.
Del Moral is “partial” or wrongly interpreted, as the Claimants suggest. In fact, the
rest of the quote included by the Claimants in the SOR does not affect the main
conclusion of Scholar Díez-Picazo, according to which the parties’ private autonomy
enables them to exclude some of the rules of contract interpretation, agree on others,
or establish a specific order of precedence in the application of such rules.

4.41

Indeed, the section of Díez-Picazo’s text that is included by the Claimants provides
that “[t]here is only some difficulty in those cases in which it is intended to exclude a
principle of interpretation that keeps some link with the limits of the private autonomy
itself, according to art. 1225 (v.gr. the exclusion of good faith rule)”.227

4.42

What Scholar Díez-Picazo explains through this quote is that difficulties may be
found in cases where the parties’ agreement excludes a rule of contract interpretation
that is related to the limits of the principle of private autonomy, such as good faith.
The ACP does not dispute this. On the contrary, the ACP agrees that parties cannot
exclude good faith as a tool or mean of contract interpretation. However, this does
not affect the validity of Sub-Clause 1.16 [Entire Agreement] of the Conditions of
Contract, which excludes from the interpretation of the Contract the pre-contractual
negotiations and communications between the Parties, and not a rule of contract
interpretation that is linked with the limits of the parties’ private autonomy. In other

220
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See paragraph 223 of Chapter III on pdf page 80 of the SOR. {SOR/80}
See paragraph 273 on pdf page 78 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/78}
See paragraph 273 on pdf page 78 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/78}
See paragraph 4.11 of Chapter II on pdf page 72 of the SOD. {SOD/72}
See paragraph 172 on pdf page 58 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/58}
See paragraph 225 of Chapter III on pdf page 80 of the SOR. {SOR/80}
See paragraph 225 of Chapter III on pdf page 80 of the SOR. {SOR/80}
See paragraph 225 of Chapter III on pdf page 80 of the SOR. {SOR/80}
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words, Sub-Clause 1.16 [Entire Agreement] does not exclude good faith as a mean of
interpretation. Accordingly, the limit referred to by scholar Diez-Picazo does not
affect the relevant conclusion that the clause is valid and enforceable.
4.43

In any case, the validity of Sub-Clause 1.16 [Entire Agreement] of the Contract
should not be a disputed matter in this arbitration, since the Claimants’ own
Panamanian counsel issued a legal opinion in which they declared that the MOUVO which was explicitly entered into in accordance with Sub-Clause 1.16 [Entire
Agreement] - was “legally valid, binding and enforceable under Panamanian law”.228
Any claim regarding the non-validity of such clause is therefore untenable and
contradictory with the Claimants’ conduct.

4.44

In a new attempt to deprive Sub-Clause 1.16 [Entire Agreement] of the Conditions of
Contract of its value, the Claimants conclude that “[p]roperly construed under
Panamanian law, Sub-Clause 1.16 can therefore only mean, as Dr. Hoyos explains,
that ‘any inconsistency between the final agreement and prior drafts must be resolved
in favor of the executed agreement’”.229 According to Dr. Hoyos, this means that “the
only reasonable interpretation of the Entire Agreement Clause is that it serves as a
function of novation”.230 This conclusion is incorrect and demonstrates that the
Claimants are not aware of the correct meaning of the legal term “novation”.

4.45

Indeed, as Prof. Del Moral explains when he addresses Dr. Hoyos argument, novation
is a mean to extinguish obligations under Article 1043 of the Panamanian Civil Code,
and consists “in the substitution of a new obligation in place of another one of prior
existence, which is therefore considered to be extinguished”.231 The ACP’s legal
expert further adds that “[n]ovation thus, presupposes the existence of at least two
different obligations, a requirement that is not met in this case. In effect, all of the
acts, antecedents, negotiations and communications between the parties prior to the
contract, do not constitute previous obligations substituted by the Contract”.232 From
this analysis, Prof. Del Moral concludes that “Dr. Hoyos’ theory regarding this matter
is incorrect, since novation does not operate where there is no prior obligation to be
substituted by a new one”.233

4.46

In addition, the Claimants include in their SOR a quote from Scholar Carrasco Perera
regarding the limits of entire agreement clauses that is incomplete and misleading. In
effect, the Claimants fail to mention that according to the author, an entire agreement
clause also “fulfills a function of selecting the material that is to be the object of
interpretation: only the clauses inserted in the document or the external terms
referenced in the document”.234 Further, the author adds that “[i]t is clear, therefore,
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See ALCOGAL’s Legal Opinion on Appendix KK of VO 108 on pdf pages 241 to 244 of Exhibit R-0110.
{R-0110/241}
See paragraph 226 of Chapter III on pdf page 81 of the SOR. {SOR/81}
See paragraph 252 on pdf page 47 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/47}
See paragraph 218 on pdf page 63 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/63}
See paragraph 218 on pdf page 63 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/63}
See paragraph 218 on pdf page 63 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/63}
See Carrasco Perera, Derecho de Contratos, 2017, Nrs. 10/37 y 10/38, pp. 415-416 and its English
translation on pdf page 19 of Exhibit R-LA-0166. {R-LA-0166/19}
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that the terms of the contract (only these) may and should be interpreted”.235 Thus,
Scholar Carrasco Perera confirms the content and function of Sub-Clause 1.16 [Entire
Agreement] of the Conditions of Contract.
4.47

In conclusion, and contrary to the Claimants’ theory, Sub-Clause 1.16 [Entire
Agreement] of the Conditions of Contract is valid and enforceable under Panamanian
law, as was further confirmed by the Cofferdam Final Award which concluded that:236

(emphasis added)
4.48

Consequently, and as was stated in the ACP’s SOD,237 the reference to pre-contractual
negotiations in the search for their “evident” common intention is, in principle,
excluded, except when the contractual terms are obscure or unclear.

4.49

Finally, the Claimants make a reference to Article 90 of the Regulation and assert
that, pursuant to such provision, “a judge or arbitral tribunal interpreting any
provision of the Contract shall always do so in a view to make the Contract
compatible with both the fundamental purpose of ACP’s functions (…) and with
ACP’s duty to deal with GUPC in accordance with the principle of equity”.238

4.50

Once more, the Claimants’ conclusion is incorrect. As Prof. Del Moral explains in his
Legal Opinion, Article 90 of the Regulation does not impose obligations on ACP, but
“[i]t just establishes equity in the relationship with contractors as one of the elements
of contract interpretation”.239 Furthermore, it is important to bear in mind that Article
90 firstly provides for the principle of pacta sunt servanda, which calls for the respect
of the contractual terms agreed by the parties. Accordingly, such provision may not
be used to change the agreement of the Parties reflected in Sub-Clause 1.16 [Entire
Agreement] of the Conditions of Contract, as the Claimants aim to do.

4.51

Finally, it is worth mentioning that the Claimants improperly attempt to construe an
additional rule of contract interpretation, stating that “pursuant to the very principle of
pacta sunt servanda, all applicable Panamanian laws, including those providing for
duties of ACP, should apply to complement and interpret the Parties’ obligations
expressly set out in the contract”.240 This assertion is wrong in many ways as an
obvious attempt to evade the terms of the Contract. There is no such a thing as “all
applicable Panamanian laws” meant to “complement and interpret the Parties’
obligations” as the Claimants wrongly assert. Only certain applicable rules of
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See Carrasco Perera, Derecho de Contratos, 2017, Nrs. 10/37 y 10/38, pp. 415-416 and its English
translation on pdf page 19 of Exhibit R-LA-0166. {R-LA-0166/19}
See paragraph 341 on pdf page 78 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/78}
See paragraph 4.19 of Chapter II on pdf page 74 of the SOD. {SOD/74}
See paragraph 231 of Chapter III on pdf page 82 of the SOR. {SOR/82}
See paragraph 326 on pdf page 109 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/109}
See paragraph 35 of Chapter III on pdf page 39 of the SOR. {SOR/39}
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Panamanian law can integrate the Contract in cases of legal vacuum, and only in the
presence of an objectively obscure clause can the Parties’ mutual intention be
interpreted as deviating from the literal terms of the Contract.
5.

THE ACP’S CONTRACTUAL OBLIGATIONS TOWARDS THE
CLAIMANTS DO NOT INCLUDE THE ALLEGED DUTIES UNDER
PANAMANIAN LAW INVOKED BY THE CLAIMANTS
a.

The ACP’s contractual duties towards the Claimants do not incorporate
Panamanian law

5.1

In the SOD, the ACP clearly explained that the Claimants’ case is not based in any
contractual provision but in a series of alleged breaches of Panamanian law that are
allegedly incorporated into the Contract. Such incorporation is incorrect as a matter
of Panamanian law. Indeed, in order for the Claimants’ case to succeed, they must
prove that the ACP has breached the Contract. However, the Claimants cannot
mention a single provision that has been breached. This is symptomatic of the
artificiality of their case against the ACP.

5.2

As has been explained,241 all Panamanian laws do not “incorporate” into the Contract,
and several of the dispositions referred to by the Claimants are not even applicable to
the ACP. However, in the SOR, the Claimants insist in using Panamanian law to
completely distort the Contract and the Parties’ agreements.

5.3

The Claimants characterize the ACP’s position as “ludicrous”.242 More specifically,
the Claimants argue that, considering that in the tender period there was no signed
contract between the ACP and GUPC, GUPC could not have been subject to any
rights or obligations arising out of a future contract, which would only bind the parties
once it is concluded.243 It seems to be the Claimants’ position that the lack of contract
confirms the applicability of other Panamanian laws, which are now invoked as
breached.

5.4

And that is exactly the point made in the SOD. The Claimants’ entire case is
constructed upon an attempt to confuse and combine two different stages: the RFP
process, in which the Parties’ relation was governed by the ITT, and the contractual
period, in which the Parties’ relation was governed by the Contract. The separation
between the two periods is clear from both a factual and a legal point of view.
However, the Claimants’ case precisely aims to treat both periods as one, invoking
alleged obligations that would have existed during the RFP period, and incorporate
these into the contractual period. Such cannot be done.

5.5

To escape this conclusion, the Claimants completely distort the defences presented by
the ACP, asserting that the ACP’s position would be that it was under no duty at all
during the tender period.244 That is of course incorrect. What the ACP has done is to
explain the correct scope of the duties that arise out of the law - which apply during
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See paragraph 3.89 of Chapter II on pdf page 69 of the SOD; {SOD/69} paragraph 119 on pdf page 37 of
the Second Legal Opinion of Prof. Octavio Del Moral {R-EX-5/37} and paragraph 230 on pdf page 67 of
the Third Legal Opinion of Prof. Octavio Del Moral. {R-EX-19/67}
See paragraph 109 of Chapter III on pdf page 53 of the SOR. {SOR/53}
See paragraph 110 of Chapter III on pdf page 53 of the SOR. {SOR/53}
See paragraph 112 of Chapter III on pdf page 53 of the SOR. {SOR/53}
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the RFP process - and clarify that they are not incorporated into the Contract but must
be dealt with separately.
5.6

Article 974 of the Panamanian Civil Code confirms this conclusion: the law and the
contract are different sources of obligations under Panamanian law. Authors are very
clear in recognizing this: “The parties to the contract, if they enjoy the benefits of this
‘closed world’, must also submit to its disadvantages. Therefore, in case of dispute,
the parties should only refer to the contract and cannot use rules borrowed from the
extra-contractual legal world, even if they found in them their mutual interest”.245
b.

The ACP’s alleged duties invoked by the Claimants during the RFP period
are not incorporated in the Contract
i.

Alleged duty to plan

5.7

The Claimants insist in the SOR that the ACP has a duty to diligently prepare the
studies and tender documents in a non-ambiguous and complete manner.246 However,
as the ACP explained in its SOD, that so called “duty to plan” is not recognized in the
Contract, Law 19 or the Regulation,247 and the Claimants attempt to extract it from
Law 22 must fail.

5.8

The Claimants now argue, with reference to Spanish doctrine, that this would be a
“standard obligation of any public administration”,248 and that such duty would arise
from the principles of economy and transparency, contained in Article 130 of the
Regulation.249 The ACP has never denied that it has institutional obligations of
diligence in the development of a project of the magnitude of the Third Set of Locks
Project. Those obligations were complied with. But that is not the point. The point is
that the Claimants attempt to use the reference to a principle of economy and
transparency to change the conditions of the RFP process and the Contract, which
clearly established the scope of the ACP’s responsibility with respect to the
information provided. Indeed, the Claimants only need to delve into the pre-Contract
period, precisely because they have no remedy under the Contract.

5.9

The Claimants also attempt to find support in Law 22, and particularly in Article
19(8).250 As explained by Prof. Del Moral, in both his Second and Third Legal
Opinions,251 Law 22 is not applicable to the ACP, and the Claimants’ attempt to use
such provision to “define” or “describe” the principle of economy contained in the
Regulation must be rejected.252 Indeed, as explained by Prof. Del Moral, the Supreme
Court of Panama has already rejected a claim of a Party that attempted to use the
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See pdf page 11 of P. Terneyre, “La Responsabilité contractuelle des personnes publiques en droit
administrative”, París, Economica, 1989, p. 25 and its English translation at Exhibit R-LA-0028.
{R-LA-0028/11}
See paragraphs 113-135 of Chapter III from pdf page 53 of the SOR. {SOR/53}
See paragraph 5.12 of Chapter II on pdf page 78 of the SOD. {SOD/78}
See paragraph 114 of Chapter III on pdf page 53 of the SOR. {SOR/53}
See paragraph 115 of Chapter III on pdf page 54 of the SOR. {SOR/54}
See paragraphs 116-118 of Chapter III from pdf page 54 of the SOR. {SOR/54}
See paragraph 127 on pdf page 40 of the Second Legal Opinion of Prof. Octavio Del Moral {R-EX-5/40}
and paragraph 110 on pdf page 30 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/30}
See paragraphs 116, 127 and 128 of Chapter III rom pdf page 54 of the SOR. {SOR/54}
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predecessor law of Law 22 - Law 56 - to “define” a concept contained in the
Regulation.253
5.10

Additionally, Prof. Del Moral explained that the Claimants’ attempt to use principles
of administrative law as if they were directly applicable rules is incorrect.254 In their
answer, the Claimants argue that the ACP’s position in this regard “has no basis”.255
The ACP’s position is fully supported by the Legal Opinion of Prof. Del Moral, who
in turn quotes renowned civil law scholars.256 It is notable that the Claimants go so
far as to argue that the ACP’s “attempted distinction” between rules and principles is
not true.257 The Claimants are effectively ignoring basic concepts of law: the
distinction between principles and rules is an elemental one in the legal field.

5.11

With reference to principles, the Claimants rely on Article 130 of the Regulation that
refers to the principles of transparency, economy and responsibility. The Claimants
argue that such provision clearly establishes that the ACP “shall” consider the
mentioned principles,258 and accordingly, that these principles are binding
prescriptions.259 The ACP has never denied the binding character of the principles
contained in the Regulation. What the ACP clearly stated is that principles are the
foundation of rules or directives of legal regulation.260 Accordingly, they cannot be
directly applied, as they do not contain a specific instruction or a rule mandating a
specific behaviour.261

5.12

This does not mean that principles “would have no practical impact”262 or that its
reference “would be meaningless”,263 as the Claimants argue. On the contrary.
Principles have an important role to play by establishing directives and informing the
rules. In any case, the ACP has fully complied with such directives.

5.13

What the ACP rejects is to use the principles contained in Article 130 of the
Regulation to attempt to apply Law 22 to the ACP, as the Claimants do, trying to
incorporate duties to the ACP that are not contained in its special legal regime.264 As
has been explained both in the SOD265 and the Legal Opinions prepared by Prof. Del
Moral,266 Law 22 is not applicable to the ACP. In this regard, it is remarkable that the
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See Judgment of the Supreme Court of Justice, Third Chamber of 19 December 2001 and its English
translation at Exhibit R-LA-0057. {R-LA-0057}
See paragraphs 81 and 82 on pdf page 25 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/25}
See paragraph 120 of Chapter III on pdf page 55 of the SOR. {SOR/55}
See paragraphs 81 and 82 on pdf page 25 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/25}
See paragraph 122 of Chapter III on pdf page 56 of the SOR. {SOR/56}
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See paragraph 121 of Chapter III on pdf page 55 of the SOR. {SOR/55}
See paragraph 3.64 of Chapter II on pdf page 64 of the SOD. {SOD/64}
See paragraph 3.64 of Chapter II on pdf page 64 of the SOD. {SOD/64} and J. Esser, “Principio y norma en
la elaboración jurisprudencial del derecho privado”, Barcelona, Bosch, 1961, p. 65 and its English
translation on pdf page 36 of Exhibit R-LA-0010. {R-LA-0010/36}
See paragraph 122 of Chapter III on pdf page 56 of the SOR. {SOR/56}
See paragraph 122 of Chapter III on pdf page 56 of the SOR. {SOR/56}
See paragraphs 123 and 124 of Chapter III on pdf page 56 of the SOR. {SOR/56}
See paragraph 3.83 of Chapter II on pdf page 68 of the SOD. {SOD/68}
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36

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 76 of
843

Claimants have decided to rely on the dissenting opinion of Mr. Cremades in the
Cofferdam Arbitration.267 The position of the Claimants in such arbitration was
rejected by the Majority of the Tribunal. Mr. Cremades’ opinion only confirms that
the Claimants have already failed in this allegation in a previous arbitration which has
preclusive effect.
5.14

Precisely considering the decision in the Cofferdam Arbitration, the ACP has referred
to the definitions contained in the Cofferdam Final Award of the principles of
transparency, economy and responsibility contained in Article 130.268 The Claimants
assert that the Tribunal provided “its own interpretation” of these principles,269 and
that they do not agree with such definition.270 Accordingly, the Claimants, once
again, ask the Tribunal to use the alternative definitions contained in Law 22.271 Such
cannot be accepted. As explained, this same line of reasoning has already been
rejected by the Panamanian Supreme Court.272

5.15

Once again, this does not mean, as the Claimants would like to have the Tribunal
believe, that the ACP is “entitled to disregard so patently the interests of the
contracting party”,273 or that the ACP is “above any other subject of Panamanian
law”.274 The ACP has never made such exaggerated claims. Rather differently, the
ACP’s case is based on the enforceability of the Contract, which in fact matches with
the Parties’ expectations and is reinforced by Panamanian law that mandates that
contracts are complied with according to their terms (pacta sunt servanda).

5.16

For instance, the Cofferdam Final Award incorporated several duties under the
principles of transparency, economy and responsibility. For instance, an obligation to
act in a transparent manner, provide information, not act with deviation of power,
comply with the selection rules in the bidding, establish prompt procedures, among
others.275 Notably, this does not include a “duty to plan” as relied on by the
Claimants. The ACP further confirms all its duties that derive from the principles of
transparency, economy and responsibility, as recognized in the Cofferdam Final
Award, have been fully complied with.

5.17

Accordingly, the ACP has not submitted, as the Claimants erroneously assert, that the
ACP “is allowed to prepare studies and tender documents in an ambiguous, confusing
and incomplete manner”.276 Such is a complete mischaracterization of the ACP’s
position. The relevant point is the fact that ACP has institutional duties for the
development of its projects cannot be transformed into contractual obligations to the
Claimants. Moreover, the first source of the relationship between the ACP and the
Tenderers should be the regulations of the tender process contained in the tender
documents. Finally, the fact is that the ACP has complied with all its duties and that
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See paragraph 125 of Chapter III on pdf page 57 of the SOR. {SOR/57}
See paragraph 5.17 of Chapter II on pdf page 80 of the SOD {SOD/80} and paragraphs 321-323 from pdf
page 74 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/74}
See paragraph 129 of Chapter III on pdf page 57 of the SOR. {SOR/57}
See paragraph 130 of Chapter III on pdf page 58 of the SOR. {SOR/58}
See paragraph 131 of Chapter III on pdf page 58 of the SOR. {SOR/58}
See Judgment of the Supreme Court of Justice, Third Chamber of 19 December 2001 and its English
translation at Exhibit R-LA-0057. {R-LA-0057}
See paragraph 132 of Chapter III on pdf page 58 of the SOR. {SOR/58}
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the Claimants have been unable to demonstrate the existence of additional duties, and
much less that those duties have been breached.
5.18

In an attempt to find a source for the so-called duty to plan, it is remarkable that the
Claimants refer to the representations made by the ACP to the people of Panama and
the Government that it had acted in a diligent manner.277 As was already said
whatever institutional duties the ACP may have towards the Executive Power and the
Panamanian people, and the fact that the ACP represented that such duties were
complied with, do not discharge or excuse the obligations and burdens of the
Tenderers or the Contractor, in particular, the obligation to self-inform pursuant to the
terms of the ITT documents, the Contract and the GIR. All those documents are clear
in allocating the risks related to the information provided by the ACP on the
Contractor.278 This was clearly explained in the SOD and the ACP fully relies on that
analysis.
ii.

Duty to inform and self-inform

5.19

The Claimants invoke an alleged additional duty of the ACP during the RFP period,
the so-called “duty to inform”. This duty is construed in an almost identical manner to
the duty to plan, referring to an obligation to inform “in a non-ambiguous, nonconfusing and complete manner”,279 and allegedly based in the principles of
transparency and economy arising out of Article 130 of the Regulation, Law 22 and
the principle of good faith.280

5.20

The lack of application of Law 22 has been extensively explained, so the ACP fully
relies on that explanation. As to the principles of transparency, economy and good
faith, Prof. Del Moral is very clear in recognizing that such principles may give rise to
certain duties to inform.281 However, the scope that the Claimants give to this alleged
duty is completely excessive, disproportionate and actually contrary to Panamanian
law and the Contract.

5.21

The Claimants repeat the reference contained in the SOC to an alleged obligation to
disclose “all relevant data in its possession” (only limited by vague references to
proportionality and reasonableness), to “verify” the information, to “correct” the
information, among others.282 To determine what is the information that should be
provided, the Claimants make reference to the “fundamental assumptions of the
relevant contract”.283

5.22

However, as explained by Prof. Del Moral,284 the determination of the information to
be provided must be done always with reference to what the parties’ agreed. The
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See paragraph 135 of Chapter III on pdf page 58 of the SOR. {SOR/58}
See paragraphs 5.24-5.26 of Chapter II from pdf page 83 of the SOD. {SOD/83}
See paragraph 136 of Chapter III on pdf page 59 of the SOR. {SOR/59}
See paragraph 136 of Chapter III on pdf page 59 of the SOR. {SOR/59}
See paragraph 258 on pdf page 88 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/88}
See paragraph 137 of Chapter III on pdf page 59 of the SOR. {SOR/59} and paragraph 227 on pdf page 73
of the SOC. {SOC/73}
See paragraph 138 of Chapter III on pdf page 59 of the SOR. {SOR/59}
See paragraph 267 on pdf page 91 of the Second Legal Opinion of Prof. Octavio Del Moral:
{R-EX-5/91}
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Claimants are unable to make reference to a single clause in the ITT or the Contract
which would support this allegations, even though - and this was recognized in the
Cofferdam Final Award285 - those are the primary sources in the evaluation of a duty
to inform.
5.23

Indeed, both the ITT and the Contract contain several provisions dealing with the duty
to inform that were detailed in the SOD.286 Those provisions clearly exclude the
Claimants’ allegation. Just as an example of the relevant provisions, Sub-Clause 4.10
[Site Data] of the Conditions of Contract provides that “the Employer shall have
made available to the Contractor the Geotechnical Interpretive Report and certain
other data”.287 What the ACP clearly committed to provide was not “all” data, as the
Claimants argue,288 but “certain” data. This could not be clearer, and was ratified as
such in the Cofferdam Final Award.289

5.24

The lack of reliance on the Contract also explains why the Claimants make reference
to the obligation to provide accurate information or to refrain from making statements
without basis.290 As explained by Prof. Del Moral, that allegation may be correct for
cases in which the parties have an obligation to inform, but is not accurate when
referring to information that, under the Contract, the Parties agreed could not be relied
upon.291

5.25

Indeed, Sub-Clause 5.1 [General Design Obligations] of the Conditions of Contract
establishes that “the Employer shall not be responsible in any way whatsoever for the
Volume VI Documents, including but not limited to the drawings, designs,
geotechnical data, reports, documents, design data and other information included
therein and shall not be deemed to have given any warranty, representation of
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“To determine the scope of any duty to inform under the principle of good faith, I
consider it relevant, in the first place, to refer to what the parties may have agreed in
this respect.”
See paragraph 352 on pdf page 81 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/81}
See paragraphs 5.24-5.25 of Chapter II on the pdf page 83 of the SOD: {SOD/83}
“Indeed, the ITT Documents and the Contract establish that it was for the Tenderers
to “examine the Site and its surroundings and obtain for themselves, at their own
responsibility, all information that may be necessary for preparing their Tenders”.
Furthermore, the last paragraph of Section 7 of the ITT specifically directed the
Tenderers to the sections of the then draft Conditions of Contract which dealt with
responsibility of information and data: “Tenderers are directed to Sub-Clauses 4.10,
4.12 and 5.1 of the Conditions of Contract with regard to responsibility for
information and data supplied by the employer and unforeseeable physical
conditions”.
Subject to certain potential exceptions, Sub-Clause 4.10 [Site Data] provides that:
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See subclause 4.10.1 on pdf page 59 of the Conditions of Contract at Exhibit C-0001. {C-0001/59}
See paragraph 137 of Chapter III on pdf page 59 of the SOR. {SOR/59}
See paragraph 549 on pdf page 140 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/140}
See paragraph 139 of Chapter III on pdf page 59 of the SOR. {SOR/59}
See paragraphs 393 to 394 from pdf page 111 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/111}

39

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 79 of
843

accuracy or completeness in relation to the same”,292 while Sub-Clause 1.5 [Priority
of Documents] of the Conditions of Contract also recognizes that Volume VI
Documents have only been provided for information purposes.293
5.26

In turn, Sub-Clause 1.16 [Entire Agreement] of the Conditions of Contract determines
that “[t]he Employer and the Contractor confirm that they have not relied upon any
representation inducing them to enter into the Contract and agree to waive any right
which they might otherwise have to bring any action in respect of such
representation”. Further, Sub-Clause 4.10 [Site Data] of the Conditions of Contract
also provides that “[t]he Employer gives no warranty as to and shall have no
responsibility for the sufficiency, suitability or completeness of any data or
information (including geotechnical boring cores) it has provided or does provide
regarding physical conditions including sub-surface, hydrogeologic and topographic
conditions at the Site and environmental aspects”,294 save in specific potential
circumstances which are discussed in Chapter III of this Rejoinder.

5.27

Accordingly, the alleged obligation to provide “accurate information” is simply not
compatible with the obligations and distribution of risks and liability agreed between
the Parties in the Contract. The relevance of these clauses was acknowledged in the
Cofferdam Final Award.295

5.28

In that sense, it cannot be the case that the ACP would be liable for transmitting
erroneous information that created legitimate reliance in the other party,296 for two
different reasons. First, because in the Contract the Parties agreed that the ACP was
not responsible for the Volume VI Documents; and second, because it is impossible
for the Claimants to argue that they “legitimately” relied on such information, as such
reliance is expressly excluded by virtue of the Parties’ agreement. Put in the words of
the Spanish expert presented by Claimants,297 in such case, the error created by virtue
of the information provided would not be excusable.298

5.29

The Claimants also refer to an alleged duty to correct or warn the other party that
certain information already provided was erroneous or doubtful.299 However,
notwithstanding what will be explained below, as was declared by the Cofferdam
Tribunal, “the Tenderers were explicitly warned that the documentation provided was
‘reference information’ with no guarantee of completeness or accuracy; they assumed
the duty to visit the site and verify the information”.300 Furthermore, the Cofferdam
Tribunal also declared that “the tenderers were world-leading construction
companies, with wide experience in the projects of this kind” and “the tenderers had
‘ample and unrestricted’ opportunity to scrutinize and diligently examine the site and
were advised to do so”.301 This is consistent with Prof. Del Moral’s opinion, who
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See subclause 5.1 on pdf page 69 of the Conditions of Contract at Exhibit C-0001. {C-0001/69}
See subclause 1.5 on pdf page 28 of the Conditions of Contract at Exhibit C-0001. {C-0001/28}
See subclause 4.10.3 on pdf page 59 of the Conditions of Contract at Exhibit C-0001. {C-0001/59}
See paragraph 745 on pdf page 179 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/179}
See paragraph 140 of Chapter III on pdf page 60 of the SOR. {SOR/60}
See paragraph 143 of Chapter III on pdf page 61 of the SOR. {SOR/61}
See paragraphs 55-66 on pdf page 20 of the First Legal Opinion of Dr. Antonio-Manuel Morales.
{C-EX-22/20}
See paragraph 142 of Chapter III on pdf page 61 of the SOR. {SOR/61}
See paragraph 354 on pdf page 81 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/81}
See paragraph 354 on pdf page 81 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/81}
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explains that the Contractor has a duty to self-inform302 and moreover, according to
the principle by virtue of which no one can be heard to invoke his own turpitude,
contracting parties must look for their own interests.303
5.30

The Claimants’ basic answer to these defences is that the ACP would be attempting to
“represent itself as above any other Panamanian public entity”,304 arguing that it
would be allowed to “disregard all the general principles of law”.305 This is a
complete incorrect characterization of the ACP’s position. The ACP does not ask the
Tribunal to disregard principles of law. On the contrary, what the ACP requires the
Tribunal to do in this Arbitration is to follow and apply those principles, in particular
the respect for the Parties’ agreement, and provision by which the Parties expressly
agreed to regulate the provision of information.

5.31

Indeed, the Claimants ask the Tribunal to do the exact opposite: disregard the
Contract, and apply some alleged duties arising out of Panamanian law, not the
Contract, in order to change its rights and obligations.306 Such exercise is done more
than once in the section regarding the duty to inform, using those references to modify
the clauses of the Contract that deal with provisions of information.307 However, such
claim cannot succeed. The Claimants’ attempt to use Article 130 and Law 22 to
modify the Contract has already been dealt with and dismissed in a previous section
of this Chapter.308 Indeed, Article 130 only establishes principles that have been
complied with by the ACP, while Law 22 does not apply to the ACP. Moreover, as
Article 1B and 6D provide, the Regulation cannot be used to alter the agreement of
the Parties and claim rights not contained in the Contract.

5.32

The Claimants reject the ACP’s position, repeating that the ACP would be subject to
mandatory duties under Panamanian law during the RFP period.309 In a surprising
statement, they argue that these duties arise precisely because the ITT did not provide
any duties applicable to the ACP and the Contract had not yet been signed.310 But
that is the whole point: before a contract was signed a party - whether the ACP,
GUPC or any other private party - is not bound by any contractual obligation, and any
duties that may arise during the precontractual stage are primarily regulated by
documents that were provided for that stage, such as the ITT, and in second place by
basic duties arising from the principle of good faith, such as the duty to inform or selfinform.

5.33

In any case, the ACP recognizes that, as a public institution, it is subject to certain
institutional legal duties that must guide its conduct at all times. The ACP also
recognizes that during the precontractual stage some duties to inform may arise from
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See paragraph 382 on pdf page 107 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/107}
See paragraph 300 on pdf page 85 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/85}
See paragraph 145 of Chapter III on pdf page 62 of the SOR. {SOR/62}
See paragraph 145 of Chapter III on pdf page 62 of the SOR. {SOR/62}
See paragraph 146 of Chapter III on pdf page 62 of the SOR. {SOR/62}
See paragraphs 156 and 157 of Chapter III on pdf page 64 of the SOR. {SOR/64}
See paragraph 3.22 of Chapter II of this Rejoinder.
See paragraph 147 of Chapter III on pdf page 62 of the SOR. {SOR/62}
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the principle of good faith, as Prof. Del Moral explains.311 However, the fact that no
contract had yet been signed is obviously relevant and must be considered when
assessing the duties to inform. Accordingly, the obligations of transparency that the
ACP may have cannot be construed as an obligation to provide “all information”, to
verify it or to correct it, as argued by the Claimants. It is contrary to any
reasonableness to argue that such an onerous obligation would arise during the tender
process, contrary to the tender documents and more onerous than the obligation the
parties finally agreed on (which only referred to “certain” information to be
provided).
5.34

This is also confirmed by the Cofferdam Final Award, where the Tribunal
established:312

5.35

Furthermore, the Cofferdam Final Award, by reference to the bid documents and
contractual clauses that contain provisions dealing with information, stated that:313

5.36

In that respect, the Cofferdam Final Award further added:314
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See paragraph 303, second bullet point on pdf page 103 of the Second Legal Opinion of Prof. Octavio Del
Moral. {R-EX-5/103}
See paragraph 350 on pdf page 80 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/80}
See paragraph 353 on pdf page 81 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/81}
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42

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 82 of
843

5.37

All these elements are completely ignored by the Claimants in the SOR, and keep
arguing for an obligation out of any proportion, with no support in any of the tender
documents or the Contract, with no legal authority that supports it and contrary to the
proper duties that a party could be subject to during a tender stage.

5.38

As they attempt to do with different provisions of the Contract unfavorable for their
case, the Claimants attempt to deprive Sub-Clause 4.10 [Site Data] of the Conditions
of Contract of value, by arguing that “certain other data” must be read as “the most
relevant data”.315 For this purpose, the Claimants rely on the opinion of Dr. Hoyos.316
However, as explained by Prof. Del Moral, Dr. Hoyos provides no support for such
allegation.317 “Certain” is not the same as “the most relevant”. The Contract cannot
be changed just because some alternative drafting of clauses would fit the Claimants’
case better.

5.39

Further, and as also explained by Prof. Del Moral,318 the circumstance that this
Contract was a design-build is relevant to determine the scope of any requirement to
inform. It was not possible for the ACP to know, at the RFP process, what was “the
most relevant data”, as this may change from one bidder to the other. That is why the
ITT, in a very clear manner, established that the Tenderers had to obtain for
themselves all information that might be necessary to prepare the tender.319

5.40

Accordingly, the Claimants’ allegation that the ACP was “in a much better position
than the tenderers to obtain information relevant to the project”,320 or that it was “at a
clear advantage with respect to the amount of information it had compiled and had
access to”321 is completely unsupported. Not only because the Tenderers were
sophisticated parties that could access that information, a fact that the Claimants
attempt to minimize,322 but also because it was impossible for the ACP to know what
were the characteristics of the proposals to be made and the specific information that

315
316
317
318
319
320
321
322

See paragraph 149 of Chapter III on pdf page 62 of the SOR. {SOR/62}
See paragraph 98 on pdf page 31 of the Fourth Legal Opinion of Dr. Arturo Hoyos. {C-EX-6/31}
See paragraph 408 on pdf page 115 of the Third Legal Opinion of Prof. Octavio Del Moral.
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was required for their elaboration and execution.
conveniently ignore:

Moreover, the Claimants

(a)

the fact that GUPC comprised world-leading experts in design and build
contracting;

(b)

GUPC included local contractor CUSA, who had years of experience working
in the local conditions, including within the Canal area;

(c)

GUPC’s lead designer, MWH, had been involved for over 60 years working in
the Canal Zone and had even prepared some of the studies for the TSLP.

5.41

That is precisely why both during the RFP process and also after the signing of the
Contract, the Parties agreed to enhance the Contractor’s duty to self-inform.

5.42

In this regard, it must be noted that the ACP’s position is not that the Contractor had
to necessarily verify all the information provided by the ACP. It was for the
Contractor to decide whether to use a part of the information provided by the ACP
and verify it, or to obtain its information independently. As explained by Prof. Del
Moral,323 this does not mean that the Contractor could be held liable if it failed to
verify the information. What it means is that the ACP could not be held liable, and
accordingly, that any differences between the information provided and the actual
physical conditions of the Site was a risk to be borne by the Contractor.

5.43

The Claimants then move to analyze the regulation of clauses shifting risk or liability
for deficient information,324 arguing that the parties may shift such risk by agreement
except in cases of dolo or negligent conduct.325 However, as explained by Prof Del
Moral, the Claimants are mistaken.326 The only limit for the validity of both kinds of
clauses is dolo as a vice of consent. Negligence, even gross negligence, cannot be
used as a cause of nullity, because it is not a vice of consent. Regarding the
enforceability of these clauses, clauses of allocation of risks are related to the object
of the obligation - not to liability - and thus their enforceability is not affected by
negligence. In turn, according to Articled 34-C and 987 of the Civil Code, the
enforceability of clauses of limitation of liability is limited by dolo and gross
negligence in the breach of the obligation. Mere negligence is not sufficient to
exclude their application.

5.44

First, as was explained in the SOD, clauses of allocation of risk can only be limit by
dolo, since a vice of consent is required to deprive them from its effect. As to the
clauses of exemption of liability, the Civil Code of Panama contains a provision that
expressly establishes dolo as the only limit to the clauses of exemption from liability.
Article 987 states in that sense that “Liability arising from dolo is enforceable in all
obligations. The waiver of the action to render it effective is null”.327 The
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See paragraph 414 on pdf page 116 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/116}
See paragraphs 158 and 159 of Chapter III from pdf page 64 of the SOR. {SOR/64}
See paragraph 159 of Chapter III on pdf page 65 of the SOR. {SOR/65}
See paragraph 208, bullet point 4 on pdf page 72 of the Second Legal Opinion of Prof. Octavio Del
Moral {R-EX-5/72} and paragraph 353 on pdf page 99 of the Third Legal Opinion of Prof. Octavio Del
Moral. {R-EX-19/99}
See Article 987 the Panamanian Civil Code and its English translation on pdf page 98 of
Exhibit C-LA-0001 {C-LA-0001/98} and pdf page 5 of Exhibit R-LA-0180. {R-LA-0180/5}
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circumstance that this provision is limited only to dolo, without any reference to
negligence, leads to the logical consequence that the action of liability arising from
fault, may be modified or waived, which is also a principle that is universally
recognized in all jurisdictions. On the occasion of an analysis of Article 1102 of the
Spanish Civil Code, identical to the aforementioned Article 987, Spanish Scholar Luis
Díez-Picazo argues that “[a] substantial part of doctrine inclines toward admitting
the validity of the clauses that exempt the debtor from his liability for fault, which do
not fall within the orbit of nullity provided for in the referenced art. 1.102”.328
Further, the author adds that “[f]ollowing what can be regarded as a common
opinion, Castán is of the understanding that the Code’s silence, along with the
express declaration of art. 1102 with respect to the case of dolo, are very significant
and lead to an admissibility of the clauses of exemption of liability for fault”.329
5.45

Further, the Claimants’ allegation that the ACP “should have known” is also
unsupported. The Claimants argue that the ACP should have “identified all the
potential difficulties that the contractor might encounter during the performance of
the works”.330 This is a bold and completely baseless statement. It is simply
impossible to understand how the Claimants intend for the ACP to have identified
difficulties that might be encountered, when the ACP did not even know how each
Tenderer planned to meet the Employer’s Requirements, or what their various designs
would be. It seems that the Claimants expect the ACP to be an omniscient institution,
aware of every single problem that might be produced in every possible scenario, and
be responsible for it. This is of course unfounded and unacceptable.

5.46

As a final matter, the Claimants make reference to Sub-Clause 1.16. [Entire
Agreement] of the Conditions of Contract. As explained, such clause provides that
“[t]he Employer and the Contractor confirm that they have not relied upon any
representation inducing them to enter into the Contract and agree to waive any right
which they might otherwise have to bring any action in respect of such
representation”.331 In the Claimants’ opinion, such clause only contains a rebuttable
factual presumption, and may not be used by the ACP to avoid liability if the
Contractor can prove that it did rely on the representations made by the other party.332
The Claimants argue that it would be “nonsensical” to interpret Sub-Clause 1.16
[Entire Agreement] of the Conditions of Contract as meaning that GUPC “should
have ignored all the representations made by ACP regarding the content of the
Contract”.333 But this is precisely what the clause says. For the Claimants, it is
nonsense to apply a clause according to what the clause provides. This is probably
one of the clearest examples of the Claimants’ attempt to modify or ignore the Parties’
agreement.

5.47

As explained by Prof. Del Moral, Sub-Clause 1.16 [Entire Agreement] of the
Conditions of Contract is very clear in stating that the Parties waive the right to bring
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See Luis Díez-Picazo, Fundamento de Derecho Civil patrimonial, t. II, 5ª ed., 1996, p. 616 and its English
translation on pdf page 8 of Exhibit R-LA-0169. {R-LA-0169/8}
See Luis Díez-Picazo, Fundamento de Derecho Civil patrimonial, t. II, 5ª ed., 1996, p. 616 and its English
translation on pdf page 9 of Exhibit R-LA-0169. {R-LA-0169/9}
See paragraph 160 of Chapter III on pdf page 65 of the SOR. {SOR/65}
See Sub-Clause 1.16 [Entire Agreement] on pdf page 39 of the Conditions of Contract at Exhibit R-0007.
{R-0007/39}
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an action in respect to any representations.334 Accordingly, the Claimants cannot
argue now, as they do,335 that there are certain assumptions that were relied upon in
the formation of the Contract, and attempt to bring a claim in their regard. Again,
such is expressly excluded by virtue of the clause.
5.48

This is consistent with the determination in the Cofferdam Final Award that the
threshold for violation of the duty to inform during the pre-contractual period was
equivalent to wilful misconduct:336

5.49

Finally, the Claimants make reference to their Legal Expert, Dr. Hoyos, to argue that
the ACP’s reliance on Sub-Clause 1.16 [Entire Agreement] of the Conditions of
Contract would constitute a breach of the requirements of good faith, particularly of
the corollaries of venire contra factum proprium and legitimate reliance.337 The
situation is precisely the opposite. The Claimants’ attempt to go against their own
declarations of non-reliance contained in the Contract is what constitutes a
contradictory conduct, and contravenes the principle of good faith. It is unacceptable
for the Contractor to have signed a Contract, declare in such Contract that it has not
relied on any representation made by the ACP, and then start a claim based on an
alleged representation. Such conduct, which goes against the most fundamental
requirement of coherence, is also a contravention of the basic principle of pacta sunt
servanda, and accordingly, may not be accepted. The effect of the doctrine of actos
propios is precisely to deprive the party that has incurred in a contradictory behavior
of the exercise of a certain right or action, which is declared inadmissible. Scholar
Díez-Picazo argues in this sense that “[t]he doctrine of actos propios, in the way in
which it has been delineated herein, does not produce an effect other than the
inadmissibility of the contradictory claim”.338 The inadmissibility of the action
derives, consequently, both from an application of the doctrine of actos propios, and
from an application of the Contract, in which the exercise of that action was waived.
This is also confirmed by the fact that Article 134(2) of the Regulation imposes on the
contractor the obligation to act with loyalty and good faith during all contractual
phases.

5.50

In summary, the obligation to inform as the Claimants have construed it is not
supported by Panamanian law.

334
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See paragraph 225 on pdf page 76 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/76}
See paragraph 163 of Chapter III on pdf page 66 of the SOR. {SOR/66}
See paragraph 351 on pdf page 80 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/80}
See paragraph 164 of Chapter III on pdf page 66 of the SOR. {SOR/66}
See Díez-Picazo, Luis, La doctrina de los actos propios, Cizur Menor - Navarra, Civitas – Thomson
Reuters, 2ª ed., 2014, p. 301 and its English translation on pdf page 10 of Exhibit R-LA-0119.
{R-LA-0119/10}
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iii.

Duty to act in good faith

5.51

The Claimants also argue that the ACP would be subject to a duty to act in good faith,
both during the tender period and after the signature of the Contract.339

5.52

The ACP has never disputed that the principle of good faith applies to the ACP’s
contracting, including during the RFP period. This was explicitly stated in the
SOD.340 However, the application of the principle of good faith during the precontractual stage deserves some qualifications and must be applied with limitations.
For this purposes, the ACP has extensively relied on the opinion of renowned
scholars, and also on the decision contained in the Cofferdam Final Award.341

5.53

The Claimants’ main defence is to rely upon the dissenting opinion of Mr. Bernardo
Cremades in the Cofferdam Arbitration.342 Apparently, the sole justification for such
reliance is the fact that Mr. Bernardo Cremades has a Spanish law background.343
However, the principle of good faith is not a matter of Spanish law, but is a general
principle recognized in all jurisdictions. Indeed, Prof. Del Moral has relied
extensively on authors from different jurisdictions, including renowned civil law
authors, to explain the correct scope of the principle of good faith.344

5.54

Relying on the dissenting opinion of Mr. Cremades, the Claimants argue that good
faith is a fundamental principle of law, and a source of specific obligations for the
parties that cannot be contractually waived or limited.345

5.55

The ACP agrees with the Claimants that good faith is a source of complimentary
obligations. However, as Prof. Del Moral has explained, both in his previous and
current Legal Opinion,346 the specific duties that arise out of good faith may be
modulated by the Parties and cannot derogate or rewrite the Parties’ agreement. Prof.
Del Moral quotes an example provided by Spanish scholar Diez-Picazo of a duty that
would arise out of good faith, even in the absence of a parties’ agreement: a duty not
to compete against the assignee or buyer of a company.347 However, parties may
agree to a non-competition covenant, limited to a certain territory or a certain period
of time, or to simply exclude it. In such way, the parties are modulating the duties
arising out of good faith.

5.56

The principle regarding contracts is that the agreement or contractual stipulation
expressly adopted by the parties has priority over the duties of conduct or other
implicit legal effects that derive from contractual good faith, in such a way that what
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See paragraph 166 of Chapter III on pdf page 66 of the SOR. {SOR/66}
See paragraph 5.63 of Chapter II on pdf page 92 of the SOD. {SOD/92}
See paragraphs 5.64-5.88 of Chapter II from pdf page 92 of the SOD. {SOD/92}
See paragraph 171 of Chapter III on pdf page 67 of the SOR. {SOR/67}
See paragraph 171 of Chapter III on pdf page 67 of the SOR. {SOR/67}
See paragraphs 270-323 from pdf page 92 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/92}
See paragraph 173 of Chapter III on pdf page 68 of the SOR. {SOR/68}
See paragraph 48 on pdf page 12 of the First Legal Opinion of Prof. Octavio Del Moral; {R-EX-3/12}
paragraph 208, bullet point 3 on pdf page 72 of the Second Legal Opinion of Prof. Octavio Del Moral
{R-EX-5/72} and paragraph 403 on pdf page 113 of the Third Legal Opinion of Prof. Octavio Del
Moral. {R-EX-19/113}
See paragraph 311 on pdf page 105 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/105}
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is ordered by law as positive content of the contractual relationship is subordinated to
what is validly agreed by the parties as content of that same mandatory relationship.
This is based, ultimately, on the validity of private autonomy and the circumstance
that the interests involved in the contract only concern the contracting parties, so that
in principle there are no reasons to ignore what the parties agreed to modify the
implicit duties that derivate from good faith.
5.57

The same occurs with duties to inform. Although the principle of good faith may
create certain, limited, duties to inform, the parties are of course free to agree on the
amount and type of information to be provided. And this does not mean that the
parties are agreeing to act “with a lesser standard of good faith”, as the Claimants put
it, with reference to Dr. Hoyos.348 As explained by Prof. Del Moral, Dr. Hoyos’
allegations reflect a severe conceptual mistake, as good faith may not be modulated as
to act with a “bigger” or “lesser” standard of good faith, but the parties are entitled to
modulate the specific duties that emanate from good faith.349

5.58

In that way, Sub-Clauses 4.10 [Site Data] and 5.1 [General Design Obligations] of
the Conditions of Contract are a modulation of such duties. As the Claimants
themselves recognize, these clauses delimit the scope of the information to be
provided.350

5.59

The Claimants argue that for the limitations contained in the clauses to be effective, it
would be required for the ACP to have complied with its duties, including its duty of
good faith.351 In this sense, the Claimants argue that, notwithstanding the text of
those clauses, the ACP would still be obliged to provide information that is relevant
for the project, refraining from providing misleading information and making
representations that the ACP know to be false or insufficiently verified.352 Going
further, the Claimants also argue that “ACP is prevented from relying upon them
[Sub-clauses 4.10 and 5.1] to evade its liability if, by failing to comply with its
mandatory duty of good faith, it had provided inaccurate information to GUPC and
thereby caused a loss to GUPC”.353

5.60

This is completely unsupported. The relevant provisions of the Contract clearly state
that the ACP is not obliged to provide all relevant information, and clarifies that the
information should not be relied upon. Even if some of the information provided by
the ACP turns out to be inaccurate (which is denied) this does not grant the Contractor
a basis for a claim against the ACP. Indeed, Sub-Clauses 4.10 [Site Data] and 5.1
[General Design Obligations] of the Conditions of Contract clearly exclude such
basis. That is precisely their purpose. The Claimants’ interpretation completely
deprives such clauses from any relevant effect.

5.61

Accordingly, the only hypothesis in which, even in the presence of those Sub-Clauses,
the ACP could be held liable for the information provides is a case that amounts to
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See paragraph 175 of Chapter III on pdf page 68 of the SOR. {SOR/68}
See paragraph 323 on pdf page 108 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/108}
See paragraph 175 of Chapter III on pdf page 68 of the SOR. {SOR/68}
See paragraph 175 of Chapter III on pdf page 68 of the SOR. {SOR/68}
See paragraph 175 of Chapter III on pdf page 68 of the SOR. {SOR/68}
See paragraph 175 of Chapter III on pdf page 68 of the SOR. {SOR/68}
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wilful misconduct. As mentioned above,354 this was expressly recognized in the
Cofferdam Final Award.355
5.62

The Claimants have not been able to explain how the requirements of wilful
misconduct have been complied with in the present case.

5.63

Additionally, the Claimants attempt to find support in the rule of venire contra factum
proprium non valet and legitimate reliance, arguing that the ACP would not be
allowed to provide information and later insert a clause in the Contract to the effect of
denying any liability for the information provided.356 As it has been previously
explained,357 it is the Contractor who is contravening the venire contra factum
proprium non valet rule when it signed a Contract in which it expressly declared that
it did not rely on the information provided by the ACP, and then afterwards have
initiated a claim against the ACP arguing that they actually did rely in such
information. As explained by Prof. Del Moral, “to have signed the Contract and then
invoke such reliance shows that the Claimants are the ones that are incurring in a
contradictory conduct, and a breach of the venire contra factum proprium
doctrine”.358

5.64

The Contractor’s defence against these arguments is simply to repeat that the clauses
must be read as requiring from ACP to comply with its mandatory duties and the
principle of good faith, that “GUPC was therefore entitled to assume that ACP
refrained from providing information that it knew or should have known was
inaccurate and from making representations it knew were unsupported”359 and that
“[t]he mere inclusion of a broadly worded disclaimer of warranty in Sub-Clause 5.1
cannot have the effect of preventing GUPC from relying in such representations”.360

5.65

Again, that is precisely what the clause provides: that the Contractor is prevented
from relying in such representations to make a claim against the ACP. The way in
which the Claimants construe the Sub-Clauses completely deprives them from their
intended effect. What the Claimants aim is to change the clauses as if they would
state that the ACP guarantees that all the information provided is accurate. But the
clauses say exactly the opposite. And good faith demands for the agreement to be
given full effect. In its most elemental meaning, good faith expresses the subjection
to what was promised, as to feel bounded by the declaration made because of the trust
created in the other party, in such a way that the latter may have the legitimate
expectation that the promise made will be observed and the contractual promise
fulfilled. The non-observance of the agreement is therefore the purest and elementary
non-observance of contractual good faith.

5.66

The Claimants also refer to the principle of legitimate reliance.361 As Prof. Del Moral
explained in his previous Legal Opinion, such principle has no room in a contractual
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See paragraph 5.48 of Chapter II of this Rejoinder.
See paragraph 351 on pdf page 75 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/75}
See paragraph 176 of Chapter III on pdf page 69 of the SOR. {SOR/69}
See paragraph 5.49 of Chapter II of this Rejoinder.
See paragraph 482 on pdf page 136 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/136}
See paragraph 179 of Chapter III on pdf page 69 of the SOR. {SOR/69}
See paragraph 179 of Chapter III on pdf page 69 of the SOR. {SOR/69}
See paragraph 140 of Chapter III on pdf 60 of the SOR: {SOR/60}
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relationship, but has been used to deal with cases concerning sudden and unexpected
unilateral changes from the administration with respect to the administered.362
Notwithstanding the clarity of such assertion, Dr. Hoyos has completely distorted
Prof. Del Moral’s argument, as his opinion would be that good faith does not extend
to contractual relations.363 That is precisely the paragraph of Dr. Hoyos’ Legal
Opinion the Claimants are now quoting in their submission.364 This is a complete
misconstruction.
5.67

As Prof. Del Moral explains in his new Legal Opinion, the fact that legitimate reliance
as a doctrine applies only to unilateral acts of the State and not to regulate the
situation of the parties to a contract does not mean that the principle of good faith
does not extend to contractual relations.365 Accordingly, it does not mean either, as
the Claimants attempt to insinuate, that the ACP “den[ies] that the requirements of
good faith apply to it in full during the performance of the Contract”.366 Such
corresponds to an improper mischaracterization of the ACP’s position that has always
acknowledged the applicability of the principle of good faith for both Parties.

5.68

The Claimants also criticize that the ACP has attempted to limit the scope of the
principle of good faith during the pre-contractual period.367 In the Claimants’
opinion, the relevant doctrine has recognized duties of care in the negotiation phase
that would be based in the principle of good faith.368 This is yet another
misconstruction of the ACP’s position. The ACP has recognized that the principle of
good faith applies also during the RFP period, but has also established what is the
proper scope of such principle in that period.369

5.69

The ACP has not denied either that certain duties of loyalty and honesty arise from
the principle of good faith, as recognized by Chilean scholar Barros Bourie who is
quoted by the Claimants.370 These pre-contractual duties are, however, dispositive,
which is why Barros himself points out that “if the parties regulate their negotiations
through agreements in principle or other preliminary conventions, the reciprocal
duties become contractual obligations, under the terms of those agreements”371
adding that only “in the absence of those contracts, which interpretation and effects
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“Accordingly, a party will be liable if it has transmitted erroneous information that
created a legitimate reliance in the other party and/or has made misleading
statements and representations without a proper basis to do so, which have caused
harm to the other party.”
See paragraphs 317 and 318 on pdf page 107 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/107}
See paragraph 303 on pdf page 103 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/103}
See paragraph 180 of Chapter III on pdf page 70 of the SOR. {SOR/70}
See paragraphs 443 to 444 on pdf page 124 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/124}
See paragraph 181 of Chapter III on pdf page 70 of the SOR. {SOR/70}
See paragraph 181 of Chapter III on pdf page 70 of the SOR. {SOR/70}
See paragraph 181 of Chapter III on pdf page 70 of the SOR. {SOR/70}
See paragraph 5.63 of Chapter II on pdf page 92 of the SOD. {SOD/92}
See paragraph 181 of Chapter III on pdf page 70 of the SOR. {SOR/70}
See pdf page 17 of Barros Bourie, Enrique, Tratado de responsabilidad extracontractual, Santiago, Editorial
Jurídica, 2006, pp. 1003 y 1004 at Exhibit R-LA-0079. {R-LA-0079/17}
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belong to the law of contracts, the duties of care that the parties must employ in the
negotiation are imposed by the law, and not by the convention”.372
5.70

What the ACP has established is that the obligations that arise out of good faith are
different in the pre-contractual stage than after the execution of the Contract.373 The
Claimants argue that “there is simply no Panamanian law authority to support ACP’s
position”.374 However, this is nothing but an application of the general principle of
caveat emptor and the notion that the Parties’ will not be bound in absence of its
consent to enter into an agreement.

5.71

The Claimants also criticize that the ACP has established that the principle of good
faith did not force it to disregard its interests, and argues that “it is unclear how
providing complete, accurate and reliable information […] could amount to
disregarding ACP’s interest – yet ACP is suggesting that it had an interest no to do
so”.375 This is completely preposterous. The ACP has never suggested that it had an
interest in providing inaccurate or incomplete information. What the Claimants fail to
understand is that the ACP was not obliged to verify all the information provided
which (as recognized in the Cofferdam Final Award),376 was very extensive, included
historical data, dating back many decades and which was prepared by previous
administrations. The process of verifying and eventually, if required, completing the
information would have been extremely onerous for the ACP, in complete
contradiction with the principle of economy. This does not mean that the ACP
wanted to or did provide incomplete information. It is just that it was not available to
assume the burden of verifying it. This is why the Parties agreed in the Contract that
the ACP would not be responsible for certain information it provided.

5.72

That also confirms the importance of the procedure of protests in the Regulation
which was available for the Tenderers if they were not happy with the tender
process.377 The Claimants argue that such is “irrelevant”378 because GUPC only
discovered the ACP’s breaches “after Contract award”.379

5.73

But that is not the point. Already in the RFP period, the Claimants were aware that
the ACP did not guarantee the accuracy or completeness of the information provided.
This was not a “surprise” of the Contract. Accordingly, they were aware of the risks,
and decided not to protest and to submit a proposal. They cannot argue now that the
fact that the ACP did not guarantee the information cannot be accepted or enforced,
and try to change the Contract and its risks allocation.
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See pdf page 17 Barros Bourie, Enrique, Tratado de responsabilidad extracontractual, Santiago, Editorial
Jurídica, 2006, pp. 1003 y 1004 at Exhibit R-LA-0079. {R-LA-0079/17}
See paragraph 5.63 of Chapter II on pdf page 92 of the SOD. {SOD/92}
See paragraph 182 of Chapter III on pdf page 70 of the SOR. {SOR/70}
See paragraph 183 of Chapter III on pdf page 70 of the SOR. {SOR/70}
See paragraph 354 on pdf page 81 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/81}
See paragraph 5.67 of Chapter II on pdf page 93 of the SOD. {SOD/93}
See paragraph 184 of Chapter III on pdf page 71 of the SOR. {SOR/71}
See paragraph 184 of Chapter III on pdf page 71 of the SOR. {SOR/71}
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c.

The ACP’s alleged duties invoked by GUPC during the performance of the
Contract
i.

Duty to act in good faith and collaborate with GUPC

5.74

In a similar manner to what was argued regarding the duty of good faith during the
pre-contractual stage, the Claimants also argue that the ACP would be bound to
comply with the principle of good faith during the performance of the Contract,
including a duty to cooperate and abide by the “duty of solidarity”.380

5.75

As it was explained by Prof. Del Moral in his previous Legal Opinion,381 a duty to
cooperate with the other party is indeed one derivation of the general principle of
good faith, and applies with respect to both Parties: both the ACP and the Contractor
are obliged to cooperate to give full effect to the Contract.

5.76

However, it is not clear what the Claimants refer when making reference to a “duty of
solidarity”. This duty is not developed by Dr. Hoyos (who barely mentions it in his
previous Legal Opinion), and the Claimants do not provide any source for it. It is not
clear what is the specific content that the Claimants attempt to ascribe to this duty,
and in what way it is possible to argue that the ACP has breached any such duty.
However, the ACP wishes to emphasize that the duty of good faith and of
collaboration cannot be construed to disregard the agreement of the Parties.
Moreover, as explained by Prof. Del Moral, the Regulation does not impose an
obligation of equity upon the ACP, but only provides that equity will be one of the
parameters to be considered in the process of interpretation, in every event, in a
subsidiary manner.382

5.77

As they did in their SOC, the Claimants once again attempt to rely on one Colombian
author to argue that the principle of good faith is of higher intensity in administrative
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See paragraph 185 of Chapter III on pdf page 71 of the SOR. {SOR/71}
See paragraph 328 on pdf page 111 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/111}
See paragraph 326 on pdf page 109 of the Second Legal Opinion of Prof. Octavio Del Moral;
{R-EX-5/109} paragraph 359 on pdf page 70 of the Fifth Legal Opinion of Dr. Arturo Hoyos
{C-EX-19/70} “ACP’s obligation under Article 130 of its Regulation must be read in tandem with its
obligation under Article 90, which requires ACP to act in accordance with “the principle of equity in its
dealings with the contractors”; paragraph 155 on pdf page 34 of the First Legal Opinion of José Andrés
Troyano Pena {C-EX-28/34} “contracts executed by the Panama Canal Authority (ACP) are governed by
ACP’s Acquisition Regulation (and, subsidiary, Law No. 22 from 2006, modified by Law No. 61 from 2017,
administrative law, the Civil Code, and the General Principles of Law), which establishes a series of
general principles governing contracts executed by the ACP and sets mandatory duties and rights for the
parties it contracts with. These include, among others, the duty of collaboration between the ACP and the
contractor, the duty not to make the contractor’s obligations more burdensome, the duty to interpret the
contract in accordance with the principle of equity under Article 90 of ACP’s Regulation, and the duty to
quickly resolve any disputes”; paragraph 5.10 on pdf page 12 of the First Witness Statement of Jorge
Ritter {R-WS-16/12} “Additionally, I understand that the claimant-parties in the above referenced
arbitration case have made reference to Article 53(6) of Law 19, which uses the concept of “equity” in the
relationship with the Contractors. For, the same reasons explained above, and the special Regime of the
Canal, the scope and meaning of the requirement of “equity” in the relationship between the ACP and its
contractors must be established in the context of the ACP's own Organic Law and Regulations, and not
under the Panamanian general law on public contracting (Law 22) or norms on arbitration. In particular,
this Concept does not authorize the non-application of the legal rules applicable to contracts or the
contractual provisions agreed upon between the parties. Further, it must be read as a general guideline on
the relationship between the ACP and contractors, rather than a specific rule”.
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contracts due to their collaborative nature.383 However, the Claimants provide no
source of Panamanian law to confirm such assertion, nor explain what specific
consequences may entail for the Contract. As Prof. Del Moral explains in his Legal
Opinion,384 nowhere in Panamanian law can that higher standard be found.
Consistently, the Cofferdam Final Award contrary to the Claimants’ opinion
established that “there is no ‘general’ concept of good faith and nor is there a
‘higher’ one. There is only one concept of good faith”.385
5.78

In any case, the quote used by the Claimants is not helpful for their case. First, either
in private or administrative contracts, good faith cannot be used to rewrite or change
the agreement of the parties. Second, as the quote makes clear, good faith is
applicable to both parties, including the contractor being specially bound to
collaborate for the achievement of the purpose of the contract. In that regard, its first
duty is to respect the Contract and perform its obligations according to the agreed
terms. This is exactly the opposite of what the Contractor is intending to do in this
Arbitration. Finally, as the quote used by the Claimants also states, its emphasis is put
on the extraordinary powers that the administration has in public contracting, none of
which have been used and are in debate in these proceedings.

5.79

The Claimants also attempt to rely in Article 130 of the Regulation that would also
recognize this duty to collaborate. In this regard, the Claimants argue that the ACP
makes a selective use of both the Spanish version of the Regulation and its English
translation contained in the website of the ACP.386

5.80

As it has been explained, the Regulation’s only official version is in Spanish.387 The
ACP has prepared an English translation of the Regulation, which is available in its
website. However, such translation contains a disclaimer, which makes clear that the
only official version is that in Spanish.388

5.81

Although the ACP generally relies in such translation, there are some differences
between the English translation and the original Spanish version. Accordingly, in
some cases, the ACP has decided to depart from that translation and provide an
alternative translation from the Spanish original, to adequately present to the Tribunal
the exact wording of the original provision.
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See paragraph 186 of Chapter III on pdf page 71 of the SOR. {SOR/71}
See paragraph 332 on pdf page 112 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/112}
See paragraph 345 on pdf page 79 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/79}
See paragraphs 189-192 of Chapter III from pdf page 72 of the SOR. {SOR/72}
See paragraph 3.67 of Chapter II on pdf page 93 of the SOD. {SOD/83}
See “IMPORTANT NOTICE: Spanish is the official language of the Agreements issued by the Panama
Canal Authority Board of Directors. The English translation is intended solely for the purpose of
facilitating an overall understanding of the content of the original version for the benefit of those persons
who do not speak Spanish. Furthermore, this document is a compilation of the Agreements issued
regarding a specific Regulation. Its sole purpose is to facilitate quick access to updated information.
Therefore, for official purposes, please refer to the specific Agreement in its Spanish version” on pdf page 1
of Acquisition Regulation of the Panama Canal Authority at Exhibit C-LA-0021. {C-LA-0021/1}
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5.82

This is the case with respect to Article 130 of the Regulation. Departing from the text
contained in the translation published in the ACP’s website,389 the ACP has provided
the following translation of such Article:390
“Contracts are entered into and formalized primarily because
this allows for a closer concerted effort between the parties and
permits greater administrative efficiency. Notwithstanding the
preceding purpose, the contract shall also strive to guarantee
the rights and interests of the contractor. All actions taken by
those persons who participate in the procurement shall be
based upon principles of transparency, economy and
responsibility, in accordance with the principles that govern
administrative functions, as well as the rules of ethics and
conduct that apply to the Authority, the rules of contract
interpretation, general principles of law and particular
[principles] of administrative law.”

5.83

The Claimants seem to disagree with the translation provided by the ACP, arguing
that the use of the word “primarily” would be imprecise, and that the ACP makes
reference to the “rights and interest of the parties”, whereas the article refers to the
“rights and interest of the contractor”.391

5.84

The Claimants are wrong. The use of the word “primarily” is adequate, as the
Spanish text is clear in establishing that the achievement of a concerted effort between
parties and obtain efficiency is the main purpose of the contracting activity. That is
why the word “primarily” correctly reflects the primacy that the Article aims to
reflect. Notably, the Claimants’ Legal Expert also used the word “primarily” when
quoting Article 130 in his Legal Report.392

5.85

As to the second allegation, the Claimants seem to have misread the ACP’s SOD,
because the ACP has provided a translation of Article 130 that precisely refers to the
rights and interest of the contractor, and not the parties.393 Once again, it must be
noted it that contrary to the ACP were the Claimants who quoted Article 130 in their
SOD, and Dr. Hoyos in his Legal Opinion,394 as if such referred to the rights and
interest of the parties.395

5.86

Accordingly, the ACP’s analysis derived from such Article, that the main purpose is
to obtain collaboration and the secondary purpose is strive to guarantee rights and
interest of the contractor,396 is correct. And this is not only based in the use of the
word primarily, but also on the fact that Article 130 first refers to this collaboration
between the parties and efficiency as purposes of the contracting activity, and then
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See Art. 30 of ACP’s Regulation and its English translations on pdf page 79 of Exhibit C-LA-0021.
{C-LA-0021/79} and pdf page 16 of Exhibit R-LA-0112. {R-LA-0112/16}
See pdf page 1 of the English Translation of Articles 130, 131 and 133 of ACP’s Regulation at
Exhibit R-LA-0113. {R-LA-0113/1}
See paragraph 192 of Chapter III on pdf page 72 of the SOR. {SOR/72}
See paragraph 48 on pdf page 17 of the Fourth Legal Opinion of Dr. Arturo Hoyos. {C-EX-6/17}
See paragraphs 3.61, 5.15 and 5.106 of Chapter II from pdf page 63 of the SOD. {SOD/63}
See paragraph 48 on pdf page 17 of the Fourth Legal Opinion of Dr. Arturo Hoyos. {C-EX-6/17}
See paragraph 242 on pdf page 77 of the SOC. {SOC/77}
See paragraph 5.107 of Chapter II on pdf page 103 of the SOD. {SOD/103}
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refers to the rights and interest of the contractors, a protection that would be
recognized “notwithstanding” the protection contained in the first section of this
paragraph.
5.87

It is also remarkable that the Claimants make an allegation regarding an erroneous
translation of Article 130, when they themselves provided an incorrect translation of
the Article, which made reference to provisions of administrative law as sources to be
applied to the ACP, whereas the Article only refers to principles of administrative
law, not rules.397

5.88

In any case, the Claimants’ analysis simply misses the point. Whether deriving from
the principle of good faith or from Article 130 of the Regulation, the ACP has always
recognized that it is subject to a duty to collaborate as the Contractor is. Whether the
Article uses the word “primarily” or not is largely irrelevant. What is crucial is for
the Claimants to demonstrate in what way the ACP has breached such duty,
something the Claimants have not been able to demonstrate. Moreover, as is the case
with the general duty of good faith, what is not acceptable is to try to use a duty
collaborate to change the terms of the contracts or rewrite. It has to be reminded that
this would not be only contrary to Articles 1B and 6D of the Regulation, but to
several provisions in the Regulation that establish as a primary duty of the ACP the
enforcement of the obligations of the Contractor under the Contract.398
ii.

Duty to refrain from imposing a greater onerosity on the
Contractor

5.89

As a second alleged duty during the performance of the Contract, the Claimants argue
that the ACP “must proceed in a timely manner to prevent and correct any burden for
the contractor resulting from ACP’s actions”,399 pursuant to Article 133(6) of the
Regulation.400

5.90

The Claimants refer to certain duties that derive from such Article, including:

397
398

399
400
401

(a)

an obligation to refrain from imposing on GUPC a greater onerosity in the
performance of its obligations;

(b)

an obligation to mitigate damages;

(c)

an obligation to timely correct any disruptions that may occur; and

(d)

an obligation to attempt to reach agreements with GUPC.401

See paragraph 213 on pdf page 70 of the SOC. {SOC/77}
See Article 133(1) of ACP’s Regulation on pdf page 108 of Exhibit C-LA-0021 {C-LA-0021/108} and its
English translation on pdf page 1 of Exhibit R-LA-0113; {R-LA-0113/1}: Article 90 of ACP’s Regulation
on pdf page 99 of Exhibit C-LA-0021 {C-LA-0021/99} and its English translation on pdf page 37 of
Exhibit R-LA-0112 {R-LA-0112/37} and Article 56 of Law 19 on pdf page 23 of Exhibit C-LA-0163
{C-LA-0163/23} and its English translation on pdf page 15 of Exhibit R-LA-0048. {R-LA-0048/15}
See paragraph 194 of Chapter III on pdf page 73 of the SOR. {SOR/73}
See paragraph 194 of Chapter III on pdf page 73 of the SOR. {SOR/73}
See paragraph 195 of Chapter III o on pdf page 73 of the SOR. {SOR/73}
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5.91

As explained in the SOD, which was not answered by the Claimants in the SOR, the
interpretation provided by the Claimants is not supported by the plain terms of Article
133(6), which provides:402
“Article 133. The following shall be the responsibilities of the
Authority:
6.

Proceed in a timely manner, so that the actions
attributable to the Authority do not create an additional
burden for the contractor in complying with the
contract; correct in the least possible time any
disruptions that may occur, and agree on the pertinent
mechanisms and procedures to prevent or to
immediately and accurately solve any differences or
disputes that may arise, in accordance with the
contract.”

5.92

Thus, Article 133(6) refers to a duty of the ACP to correct disruptions and avoid
situations of additional onerosity caused by actions attributable to the ACP during the
performance of a contract. It does not purport to compensate or relieve the Contractor
from contractual obligations that may have become more onerous than originally
expected. The risk that the fulfilment of an obligation becomes more expensive is a
normal risk, inherent to every contract. As Larenz explains “[n]o one can be exempt
from this contractual risk, which we could call normal, if not at the cost of the
disappearance of all contractual security”.403 In this case, there is no situation of
additional onerosity caused by actions attributable to the ACP and the Contractor
must be held to its contractual obligations.

5.93

It is important to remind the Claimants, that in a fixed price lump sum contract the
party which assumes an obligation also assumes the risk of the increased difficulty
and higher costs in which it may have to incur and that it is bound by the obligation.
Regarding this kind of contracts, the doctrine states that “the contractor undertakes to
obtain a certain outcome and to deliver it to the principal in exchange for a price,
therefore, the contractor assumes at his business risk if the works to be executed
ultimately cost him more than the agreed upon price. The works are executed at the
contractor’s risk and chance and, therefore, in principle, it is the contractor who will
suffer the possible increases in the costs of execution that the works could
experience”.404

5.94

Additionally, the Claimants do not explain how the ACP would have breached this
obligation, by simply stating that “such principle is particularly relevant when
assessing ACP’s conduct in the context of the preparation of GUPC’s concrete mix

402
403

404

See pdf page 2 of the English Translation of Articles 130, 131 and 133 of ACP’s Regulation at
Exhibit R-LA-113. {R-LA-0113/2}
See Larenz, Karl, Base del Negocio Jurídico y Cumplimiento de los Contratos, traducción de Carlos
Fernández Rodríguez, Granada, Editorial Comares, 2002, p. 134 y 135 and its English translation on pdf
page 12 of Exhibit R-LA-0172. {R-LA-0172/12}
See Estruch, Jesús, “Comentario artículo 1593”, en Cañizares Laso, Ana et all. (directores), Código Civil
Comentado, Cizur Menor - Navarra, Civitas – Thomson Reuters, 2011, p. 518 and its English translation on
pdf page 8 of Exhibit R-LA-0173. {R-LA-0173/8}
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design”.405 However, as explained in Chapter V, the ACP complied with all its duties
under the Contract in the context of the Contractor’s preparation of the concrete mix
design.
iii.

Duty to comply with the level of diligence required under
Panamanian law

5.95

As a final matter, the Claimants argue that the ACP must exercise the required degree
of diligence, both before and after the signature of the Contract,406 making reference
to Article 986 of the Panamanian Civil Code, which establishes the basis for
liability,407 and also to Article 34-C of the Civil Code that establishes the different
degrees of negligence.408

5.96

The main disagreement between the Parties in this section concerns the correct scope
of the concept of gross negligence. Indeed, the Claimants argue that the ACP has
adopted an “unreasonably narrow definition of gross negligence under Panamanian
law”.409 Particularly, the Claimants state that a case of gross negligence would arise if
the ACP had significantly deviated from industry practice with respect to a
fundamental parameter of the project, by not validating such parameter and causing a
significant loss to the other party.410

5.97

The Claimants are wrong. The ACP’s construction has not been unreasonably
narrow, but has only made reference to authoritative decisions regarding the standard
of gross negligence. In the Cofferdam Final Award, the Tribunal stated that a person
driving a car under the influence of alcohol at 120km per hour in the narrow streets of
a village meets the standard of gross negligence.411 Additionally, the ACP made
reference to a decision of the Panamanian Supreme Court in which the Tribunal
rejected the claim of an insurance company against a client that requested the
compensation for the theft of its car, in circumstances that the theft occurred when the
client left the car with the engine on and the key inside the car while it entered into a
restaurant. The Supreme Court of Panama held that such does not constitute gross
negligence.412

5.98

The Claimants are unable to explain how the present case, in which the ACP
explicitly provided no guarantee for what the Claimants refer to as “a fundamental
parameter of a project”, amounts to a case of gross negligence. Moreover, the
Claimants do not explain how the standard of gross negligence is met when the
Parties agreed that the ACP had not validated such parameter and the Claimants
expressly waived any claim against the ACP regarding the information provided. It is
impossible to understand how the standard of gross negligence, or any other form of
negligence, would be met in such circumstances.

405
406
407
408
409
410
411
412

See paragraph 196 of Chapter III on pdf page 74 of the SOR. {SOR/74}
See paragraph 197 of Chapter III on pdf page 74 of the SOR. {SOR/74}
See paragraph 198 of Chapter III on pdf page 74 of the SOR. {SOR/74}
See paragraph 199 of Chapter III on pdf page 74 of the SOR. {SOR/74}
See paragraph 201 of Chapter III on pdf page 75 of the SOR. {SOR/75}
See paragraph 203 of Chapter III on pdf page 75 of the SOR. {SOR/75}
See paragraph 369 on pdf page 84 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/84}
See Judgment of the Supreme Court of Justice of Panama of 17 September 2012, Civil Chamber and its
English translation at Exhibit R-LA-0107. {R-LA-0107}
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5.99

The Claimants are also vague when they assert that the ACP had also significantly
deviated “from the level of diligence expect from all public entities in the preparation
of projects for public works”,413 and that such “necessarily constitutes gross
negligence”.414 The Claimants have been unable to prove in what way the ACP had
significantly deviated from such level of diligence, considering its conduct during the
tender process, and also the specific agreement entered into by the Parties regarding
the provision of information in the Contract. The Claimants’ case seems to be that
allocating risks and liability in a contract constitutes a form of gross negligence.

5.100 Finally, the Claimants also make reference to a decision of the Panamanian Supreme
Court to argue that the nature of the obligation is relevant when assessing the
diligence.415 In such decision, the Court state that liability will arise if the debtor
omits the diligence required by the obligation, considering the circumstances of time
and place and the characteristics of the parties.416 However, such decision does not
refer to gross negligence, so it is irrelevant for the purposes of the Parties’ dispute
regarding the correct scope of such concept.
6.

ALLOCATION OF RISK, ALLOCATION OF RESPONSIBILITY AND
LIMITATIONS OF LIABILITY UNDER PANAMANIAN LAW

6.1

The last chapter of the Claimants’ SOR dealing with Panamanian law is dedicated to
the matter of risk allocation and exculpatory clauses.417 In such section, the
Claimants make desperate efforts to limit the validity and enforceability of these kinds
of clauses, repeating their previous arguments,418 relying on the Legal Opinion of Dr.
Hoyos and of the two new experts: Mr. José Troyano Peña and Dr. Antonio-Manuel
Morales Moreno, a Spanish scholar.

6.2

In the SOR, the Claimants simply ignore some important conceptual clarifications that
the ACP provided in its SOD. Such is the distinction between the different types of
clauses related to risks and liability: clauses that allocate the scope of work or
responsibility between the parties; clauses that allocate risk between the parties; and
clauses that limit the liability of one or both parties.419

6.3

The Claimants also ignored a fundamental distinction that precisely makes it possible
to analyze these clauses: the difference between debt and liability,420 explained by
Prof. Del Moral using the German classic categories of Schuld (debt) and Haftung
(liability).421

6.4

The Claimants’ analysis is based on three considerations:422

413
414
415
416
417
418
419
420
421

422

See paragraph 205 of Chapter III on pdf page 75 of the SOR. {SOR/75}
See paragraph 205 of Chapter III on pdf page 75 of the SOR. {SOR/75}
See paragraph 204 of Chapter III on pdf page 75 of the SOR. {SOR/75}
See Decision of the Supreme Court dated 31 January 1992 at Exhibit C-LA-0324. {C-LA-0324}
See paragraphs 232-257 of Chapter III from pdf page 82 of the SOR. {SOR/82}
See paragraphs 269-281 from pdf page 83 of the SOR. {SOR/82}
See paragraph 6.4 of Chapter II on pdf page 111 of the SOD. {SOD/111}
See paragraph 6.6 of Chapter II on pdf page 112 of the SOD. {SOD/112}
See paragraph 198 on pdf page 66 of the Second Legal Opinion of Prof. Octavio Del Moral {R-EX-5/66}
and paragraphs 294 to 297 on pdf page 84 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/84}
See paragraph 232 of Chapter III on pdf page 82 of the SOR. {SOR/82}
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(a)

that these types of clauses must be clear and are to be restrictively/narrowly
construed, taking into account the contract as a whole (systematic
interpretation);

(b)

that these clauses cannot allow a party to exonerate itself from compliance
with its mandatory duties, in particular those arising out of the duty of good
faith; and

(c)

that these clauses are not enforceable if the party relying on them committed
gross negligence or dolo.

6.5

Consistent with the strategy that the Claimants have been presenting during this
arbitration, these considerations are aimed to escape from the explicit terms of the
Contract. And the Claimants do this in a rather superficial way, without thoroughly
explaining their assertions, and basically enunciating alleged “rules of contract
interpretation”, “principles”, and “mandatory duties” which are not supported with
the facts of the case.

6.6

The Claimants state that these clauses “must be clear” and “restrictively/narrowly
construed”,423 but fail to explain their obscurity or the result of a restrictive/narrow
interpretation of such clauses. The Claimants’ attempt is actually to exclude the
application of the clauses altogether. At the same time, the Claimants allege that
these clauses cannot allow the ACP to “exonerate itself from compliance with its
mandatory duties”,424 but never explain how any specific clause would contradict any
specific “mandatory” duty applicable to the ACP. Lastly, they argue that these
clauses are not enforceable if the ACP “committed gross negligence or dolo”,425 but
do not explain in what way it may be considered that the ACP incurred in such type of
negligence or intentionality. In short, the Claimants are satisfied by enunciating
certain principles and rules at an abstract level, but fail to apply these rules and
principles to factual situations, and thus justify the legal effects they claim in this
proceeding.

6.7

The restrictive interpretation of risk allocation and limitation of liability clauses that
the Claimants argue is based on the contra proferentem rule, contained in Article
1139 of the Civil Code426 and developed by their new Spanish law expert Dr.
Morales.427 As Prof. Del Moral notes,428 Dr. Morales’ analysis is not helpful to the
Claimants line of argumentation. Indeed, Dr. Morales’ opinion is based on Spanish
scholar Carrasco, who as Prof. Del Moral mentions, himself “warns about an abusive
use of the ‘obscurity’ argument”429 and states that “[t]he concept of this rule should be
clearly defined, at the risk of transforming the precept into an instrument for the

423
424
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See paragraph 232 of Chapter III on pdf page 82 of the SOR. {SOR/82}
See paragraph 232 of Chapter III on pdf page 82 of the SOR. {SOR/82}
See paragraph 232 of Chapter III on pdf page 82 of the SOR. {SOR/82}
See paragraphs 235-239 of Chapter III on pdf page 83 of the SOR. {SOR/83}
See paragraphs 101-110 from pdf page 33 of the First Legal Opinion of Dr. Antonio-Manuel Morales.
{C-EX-22/33}
See paragraphs 319 to 322 from pdf page 90 of the Third Legal Opinion of Prof. Octavio Del Moral. {REX-19/90}
See paragraph 319 from pdf page 90 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/90}
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universal redefinition of contracts”.430 Moreover, the quoted author explains that
“[a]rticle 1288 CC does not have the function of rebalancing the contract when the
asymmetry of the negotiating power of the parties has caused an imbalanced
outcome. In other words, the process of transforming a clause to being obscure when
it is not, simply to allow its subsequent interpretation against the beneficiary, is
illegitimate”.431
6.8

As it can be seen, the contra proferentem rule must be applied in very extreme cases,
and cannot be used to attempt to redefine the Contract. But this is precisely what the
Claimants do. The contra proferentem rule also requires for an obscure clause to
exist. But the Claimants cannot explain how the relevant clauses are obscure. In the
words of Carrasco Perera, they attempt to “turn” the clause obscure to attempt to
change it.432

6.9

The Claimants have decided to completely disregard the Panamanian system of
contract interpretation. In that way, they argue that the primary consideration when
interpreting a risk allocation or exculpatory clause is the determination of the parties
“mutual intent”.433 However, such statement is based on a false dichotomy between
the terms of the Contract and the Parties’ mutual intent, as if they were independent
from each other and the interpreter - the judge - would be always in need of opting for
one of them to determine the meaning of a contractual clause. The correct scope of
the rules of interpretation has already been explained in previous sections of this
Rejoinder. As it is clear from that explanation, in absence of obscurity, the terms of
the Contract are the best way to determine the Parties’ interest. As the doctrine points
out, this is only a consequence of the fact that “what would be normal would be for
the clear terms of a contract to correspond to what was desired by the contracting
parties”.434

6.10

And the clear terms of the Contract are fatal to the Claimants’ case. That is why they
argue that, “regardless of the potential grammatical clarity of the risk
allocation/exculpatory clauses relied upon by a party”,435 the Tribunal would still
need to interpret to establish which risks were allocated and which liability was
excluded.436 That assertion directly violates Article 1132 of the Civil Code. As Prof.
Del Moral explains,437 only in cases of obscure clauses, the Parties’ may resort to the

430
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See Carrasco Perera, Derecho de Contratos, 2017, p. 444 and its English translation on pdf page 22 of
Exhibit R-LA-0166. {R-LA-0166/22}
See Carrasco Perera, Derecho de Contratos, 2017, p. 445 and its English translation on pdf page 22 of
Exhibit R-LA-0166. {R-LA-0166/22}
Notably, the only legal rule that supposedly sustains the Claimants’ allegation to interpret clauses of risk
allocation and limitation of liability in a restrictive manner is provided by the Claimants’ new expert Dr.
Morales, who bases his opinion on Article 6.2 of the Spanish Civil Code. See paragraph 98 on pdf page 33
of the First Legal Opinion of Dr. Antonio-Manuel Morales. {C-EX-22/33} As Prof. Del Moral explains,
there is no analog rule in the Panamanian Civil Code and, additionally, such Spanish rule does not establish
a restrictive interpretation of waiver acts, buy rather deals with their validity, consecrating public interest,
public policy and the rights of third parties as limitations. See paragraph 313 on pdf page 89 of the Third
Legal Opinion of Prof. Octavio Del Moral. {R-EX-19/89}
See paragraph 235 of Chapter III on pdf page 83 of the SOR. {SOR/83}
See pdf page 23 of De Castro y Bravo, Federico, El negocio jurídico, Madrid, Editorial Civitas, 1985, p. 83
at Exhibit R-LA-0024. {R-LA-0024/23}
See paragraph 236 of Chapter III on pdf page 83 of the SOR. {SOR/83}
See paragraph 236 of Chapter III on pdf page 83 of the SOR. {SOR/83}
See paragraph 170 on pdf page 48 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/48}
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rest of the rules of contract interpretation to determine the parties’ mutual intent, and
if such is different to the literal terms, the mutual intent may prevail. Mutual intent
may prevail over the words, as long as it is “evident”, that is, “clear, patent and
without the slightest doubt”,438 that is contrary to the words, which supposes the
satisfaction of an objective and highly demanding standard. But if that is not the case,
the terms of the Contract are the demonstration of the Parties’ mutual intent and they
must be applied by the Tribunal.
6.11

The Claimants also attempt to rely on Article 1136 of the Civil Code to state that again regardless of the clarity of the terms of the contract - the judge needs to “assess,
among others, the entire bargain agreed between the parties, in order to determine
whether the risk allocation invoked by one of them is compatible with that overall
bargain”.439 Such argument is again inadmissible under Panamanian law, because it
undermines the clear mandate of Article 1132. The application of Article 1136 of the
Civil Code is not regardless of the clarity of the terms. The requisite for its
application is for the terms to be obscure.

6.12

Further, even if we allowed for the application of Article 1136, in breach of Article
1132, the Claimants fail to illustrate how the Contract’s clauses of risk allocation and
limitation of liability could be considered as “incompatible” with the rest of the
Contract. Once again, the Claimants only present vague and abstract references
without any concrete reference in the facts or the Contract.

6.13

In a very improper way, the Claimants later introduce a sort of rebus sic stantibus
argument, disguised as an interpretation argument. They state that their restrictive
interpretative approach to clauses of allocation of risk and limitation of liability
“makes perfect sense in the context of a public works contract”,440 which would be
“characterized by their commutative nature, which is measured objectively”.441 Then,
they add “a public work contract is not a gamble for the contractor, which could
suddenly have to support risks much greater than those anticipated when the contract
was entered into”.442

6.14

Such argument constitutes a direct attempt to change the Parties’ bargain regarding
their risks and assumed liability. This is a severe breach of the principle of pacta sunt
servanda and a gross abandonment of the terms they agree in the Contract and
allocation of risks it contains. It is precisely given the commutative nature of the
Contract that a contractor who expressly agreed on clauses assuming certain risks and
liberating the public entity from certain aspects of its liability, cannot subsequently
escape from such risks, because, in fact, a public work contract is not a gamble for
any of the parties and shall be subject to its express terms.

6.15

In this regard, it is remarkable that the Claimants refer to this commutative nature of
public works contracts “must be a primary consideration for a judge or tribunal
interpreting the risk allocation/exculpatory clauses inserted in it, in order not to

438
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“Evidente: adj. Cierto, claro, patente y sin la menor duda”. See Dictionary of the Royal Academy of the
Spanish Language at Exhibit R-1247. {R-1247}
See paragraph 237 of Chapter III on pdf page 83 of the SOR. {SOR/83}
See paragraph 238 of Chapter III on pdf page 83 of the SOR. {SOR/83}
See paragraph 238 of Chapter III on pdf page 83 of the SOR. {SOR/83}
See paragraph 238 of Chapter III on pdf page 83 of the SOR. {SOR/83}
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modify that contractual basis”.443 The ACP could not agree more with the importance
of respecting the contractual basis. But that is not what the Claimants are aiming to.
The reference to “commutative nature” is actually done to attempt to insert some sort
of requirement of equity or material equivalence in the Contract to ask the Tribunal to
change its terms and contractual basis. But such cannot be done.
6.16

The Claimants are especially interested in excluding the risk allocation clauses
regarding the risk of the PLE basalt.444 Particularly, the Claimants argue that such
clauses would be “broadly worded”.445 However, the Claimants are unable to explain
in what way the clear wording of the clauses would be broad, and why such
circumstance should be considered by the Tribunal. The ACP has set out its position
on the very clear terms of the Contract in this regard at Chapter III of this Rejoinder.

6.17

The Claimants’ next move is to address the ACP’s freedom of contract. The ACP
asks the Tribunal to note the tone used in the Claimants’ SOR. The Claimants argue
that the ACP has attempted to “fool” the Tribunal, in an “aggressive attempt” to divert
the Tribunal’s members “away from the duties applicable to the ACP”.446 These are
empty accusations. The ACP has done nothing of that kind. The ACP has simply
requested the Tribunal to look at the Contract.

6.18

The Claimants ask the Tribunal to ignore the Contract. But they cannot admit that.
Accordingly, they argue that the ACP has mischaracterized their arguments.447 The
Claimants state that they have never denied the ACP’s freedom of contract to enter
into limitations of liability or allocation of risk clauses.448 To supposedly clarify their
position, the Claimants enunciate four false and/or irrelevant statements:449

6.19

443
444
445
446
447
448
449

(a)

that the ACP would be relying on its freedom of contract to argue that it has
the power of excluding the application of mandatory rules, which is wrong;

(b)

that the ACP’s Regulation, including Articles 1B and 6D, do not empower
ACP to contract out of rules of public policy;

(c)

that the ACP’s Regulations and the contracts it enters into are fully subject to
Panamanian laws;

(d)

that the Parties’ freedom ends where mandatory law and public policy begin.

The ACP has never attempted to exclude the application of imperative rules, but
rather to properly interpret the Contract within the limits of the ACP’s special legal
regime. Further, the ACP fully agrees with the circumstance that Articles 1B and 6D
do not allow it to contract out of rules of public policy, and the ACP is aware that its
contracts are subject to Panamanian laws. Again, this is nothing but an allegation at
an abstract level.

See paragraph 238 of Chapter III on pdf page 83 of the SOR. {SOR/83}
See paragraph 239 of Chapter III on pdf page 83 of the SOR. {SOR/83}
See paragraph 239 of Chapter III on pdf page 83 of the SOR. {SOR/83}
See paragraph 240 of Chapter III on pdf page 83 of the SOR. {SOR/83}
See paragraph 240 of Chapter III on pdf page 83 of the SOR. {SOR/83}
See paragraphs 240 and 241 of Chapter III on pdf page 83 of the SOR. {SOR/83}
See paragraph 242 of Chapter III on pdf page 84 of the SOR. {SOR/84}
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6.20

The Claimants’ position may be sustained if they are able to prove that the alleged
imperative duties of the ACP not only exist, but effectively prohibit the ACP to agree
on clauses allocating risk or limiting liability. The Claimants cannot do that.

6.21

It is also remarkable that all the Claimants’ statements against the ACP never
denunciate a breach of a contractual term in a clear and direct manner. They state that
“ACP would not be allowed to rely upon the clauses allocating risks for incorrect
information provided to GUPC, even though these clauses may be valid in principle,
if the provision of that information had been made in breach of ACP’s statutory duties
to plan and to inform”.450 This statement reflects the opportunism of the Claimants’
position regarding these clauses, in some occasions attacking their validity, but in
other cases recognizing that they “may be valid in principle” and only attacking their
enforceability. In any case, the Claimants’ attempted reliance in the breach of alleged
duties to plan and inform is unfounded. As it has been already explained in this
Rejoinder, such alleged duties to plan and to inform are improperly construed by the
Claimants, using legal rules that are not applicable to the ACP’s contracting, as Law
22.451

6.22

The Claimants further rely on their expert Mr. Troyano to attempt to limit the
applicability of allocation of risks and limitations of liability clauses, pursuant the
principle of legitimate reliance as a consequence of good faith.452 Allegedly, in
accordance to such principle, the “ACP would not be entitled to rely upon these
clauses if this would lead to a breach of the duties arising out of the requirements of
good faith, such as the principle of legitimate reliance, for instance if ACP had,
despite the exclusion of warranty for the information provided, given sufficient
reasons to GUPC to believe that information was accurate without sufficient basis to
do so, and it later turned out that information was inaccurate”.453 It is not easy to
understand what is exactly the argument the Claimants are putting forward. In any
case we have referred before in this Rejoinder to the proper scope of duties to inform.
The relevant point is that any reliance of the Claimants on certain information
provided by the ACP would be, by definition, non-legitimate, pursuant to the clear
and explicit terms of the Contract, which exclude such reliance.

6.23

Moreover, the Claimants’ position lacks logic. They are asking the Tribunal to ignore
what the clauses explicitly say. The Claimants’ case is clearly dealt with - and
rejected - by virtue of those clauses. The situation is clear when analyzing SubClause 5.1 [General Design Obligations] of the Conditions of Contract “[t]he parties
agree that the Volume VI Documents are included in the Contract for information
purposes only, may not be relied upon by the Contractor in any way or for any
reason, and shall not give rise to, form the basis of, or be the subject matter of, any
claims of any nature against the Employer” (emphasis added).454 However, the
Claimants read the clause as if it says exactly the opposite, that reliance may rise.
This constitutes a clear disregarding of the contractual agreement, and a conduct that
amounts to bad faith.
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See paragraph 243 of Chapter III on pdf page 84 of the SOR. {SOR/84}
See paragraphs 5.19 to 5.20 of this Rejoinder.
See paragraph 243 of Chapter III on pdf page 84 of the SOR. {SOR/84}
See paragraph 243 of Chapter III on pdf page 84 of the SOR. {SOR/84}
See Sub-Clause 5.1 [General Design Obligations] of the Conditions of Contract on pdf page 68 at
Exhibit R-0007. {R-0007/68}
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6.24

Additionally, the Claimants persist in interpreting the relevant clauses with reference
to the rules that regulate latent defects in sales contracts.455 In their SOC,456 they had
relied on Dr. Hoyos’ analysis,457 which was in turn allegedly supported by the
Spanish law expert Dr. Morales.458 Now, in the SOR, the Claimants pompously state
that the “ACP’s narrow interpretation of Professor Morales Moreno’s analysis is
incorrect and contradicted by Professor Morales Moreno himself (…) in a legal
opinion produced with this SoR”.459

6.25

This Rejoinder has already dealt with Dr. Morales’ arguments when addressing the
alleged duty to inform.460 However, it is notable that the Claimants consider that the
ACP’s arguments are “contradicted” by Dr. Morales, whenever such contradiction
was in fact contained in a Legal Opinion that Dr. Morales produced upon their
request, and in which Dr. Morales simply repeats what he states in his previously
quoted book. In any case, as Prof. Del Moral has explained it,461 Dr. Morales’
position with respect to this issue represents a minority in the civil law doctrine, and is
not supported by the opinion of any other Scholar but himself. Certainly, neither the
Claimants nor Dr. Morales have been able to refer to any Panamanian law author that
shares his allegations.

6.26

The Claimants also criticize the ACP’s distinction regarding the enforceability of
clauses allocating responsibility and risk (only limited in cases of dolo as vice of
consent, which leads to nullity), and the enforceability of clauses limiting liability
(additionally limited in cases of breaches incurred with dolo as well as gross
negligence).462 The Claimants argue that this has no support under Panamanian
law,463 and that gross negligence may also impede the enforceability of a risk
allocation clause.464

6.27

The Claimants are wrong. The fact that clauses of allocation of risks are not limited
by gross negligence is not a creation of the ACP. It is simply an obvious conclusion
from the content of such clauses. When the parties agree on an allocation of risk
clause, they have not agreed upon any obligation, but rather have decided which party
is assuming the risk regarding certain matter. Accordingly, it is simply impossible for
the ACP to have “breached” an obligation in a grossly negligent manner. This is
clearly explained by Prof. Del Moral.465 That explains why the only limitation for the
enforceability of these clauses would be if they were consented with dolo amounting
to a vice of consent, because in such case the clause would be null and void. Gross
negligence, in turn, is not a vice of consent.
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See paragraph 247-249 of Chapter III on pdf page 85 of the SOR. {SOR/85}
See paragraph 270 on pdf page 83 of the SOC. {SOC/83}
See paragraph 226 on pdf page 70 of the Fourth Legal Opinion of Dr. Arturo Hoyos. {C-EX-6/70}
See from pdf page 2 of Antonio Manuel Morales Moreno. El Error en los Contratos. Editorial Ceura.
Madrid. 1988 (pp. 254-256) at Exhibit C-LA-0254. {C-LA-0254/2}
See paragraph 249 of Chapter III on pdf page 85 of the SOR. {SOR/85}
See paragraphs 5.28 to 5.29 of Chapter II of this Rejoinder.
See paragraph 423 on pdf page 119 of the Third Legal Opinion of Prof. Octavio Del Moral
{R-EX-19/119} and paragraph 208, second bullet point on pdf page 71 of the Second Legal Opinion of
Prof. Octavio Del Moral. {R-EX-5/71}
See paragraph 244 of Chapter III on pdf page 84 of the SOR. {SOR/84}
See paragraph 245 of Chapter III on pdf page 84 of the SOR. {SOR/84}
See paragraph 246 of Chapter III on pdf page 84 of the SOR. {SOR/84}
See paragraph 204 on pdf page 67 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/67}
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6.28

Later, the Claimants again rely on Dr. Hoyos, who in turn relies on out of context
jurisprudence,466 to support their argument that Sub-Clauses 1.16 [Entire Agreement]
and 5.1 [General Design Obligations] of the Conditions of Contract are not valid
under Panamanian law given that they allegedly constitute blank waivers.467 Prof. Del
Moral thoroughly explains why such Supreme Court decision, dated 7 October
2005,468 is irrelevant to this case, because it deals with the constitutional right of
access to justice and not with waivers of substantial rights.469

6.29

Given the Claimants’ and their experts’ confusion regarding the scope of the
contractual provisions that deal with limitations of liability and their comparison with
the quoted case, it is worth mentioning that, in such case, the constitutional right of
access to justice, construed from Articles 19 and 32 of the Panamanian
Constitution,470 was considered violated by legal rules that prevent the parties from
challenging an arbitral award, regardless of the substantial rights of the contracting
parties. In other words, those rules were considered unconstitutional because they
waived in advance any possibility of accessing to justice. In the Contract entered into
by the ACP and the Contractor, there is no provision that waives such right in
advance, but only deals with the possibility for the Parties’ to make a claim regarding
certain information provided in the Contract.

6.30

The Claimants’ position that a waiver contained in a Contract would be unenforceable
is completely unreasonable. It is common practice for Parties - also in Panama - to
agree on allocation of risks and exclusions of liability in their agreements. It is
completely preposterous to argue that such allocation of risks or waivers will be
unenforceable under Panamanian law.

6.31

Still relying on the same out of context 2005 decision, the Claimants then allege that
waiver acts are not enforceable when the party that makes such waiver does not fully
know and understand what is concretely waiving.471 Using that line of argument, they
attempt to attack the enforceability and validity of Sub-Clause 1.16 [Entire
Agreement] of the Conditions of Contract.472

6.32

Notwithstanding that this Rejoinder addresses the scope of Sub-Clause 1.16 [Entire
Agreement] of the Conditions of Contract,473 it is important to note that, as Prof. Del
Moral explains, the circumstance that waiver acts must be sufficiently specific “does
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See paragraph 371 on pdf page 72 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/72}
See paragraphs 251-254 of Chapter III on pdf page 85 of the SOR. {SOR/85}
See pdf page 5 of Decision by the Plenary Session of the Supreme Court of Justice of Panama, dated 7
October 2005 and its English translation at Exhibit C-LA-0175. {C-LA-0175/5}
See paragraph 616 on pdf page 173 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/173} The same applies to the 13 December 2000 decision quoted by Mr. Troyano (paragraph
133) which also deals with an advance waiver of the right to access to justice and does not apply to a waiver
of rights or remedies under the Contract.
See Articles 19 and 32 of the Panamanian Constitution and its English translation from pdf page 26 of
Exhibit C-LA-0171 {C-LA-0171/26} and from pdf page 3 of Exhibit R-LA-0175. {R-LA-0175/3}
See paragraphs 255 and 256 of Chapter III on pdf page 86 of the SOR. {SOR/86}
See paragraph 256 of Chapter III on pdf page 86 of the SOR. {SOR/86}
See paragraphs 4.30 to 4.31 of Chapter II of this Rejoinder.
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not require for a party to determine the specific future allegation that could arise, in
order to waive the right to present it, as Dr. Hoyos apparently claims”.474
6.33

Prof. Del Moral continues explaining:475
“What the party must be aware of is the scope of the waiver,
and the matter to which such waiver is related.
The specific clauses excluding the ACP’s liability are clear,
and correspond to specific provisions in which the parties,
knew and fully understood the specific scope of each allocation
of risk or limitation or exclusion of the liability of one of the
Parties. This is also the case with respect to Sub-clause 1.16.”

6.34

Accordingly, this argument has no merit. The Claimants have been unable to explain
how Sub-Clause 1.16 [Entire Agreement] of the Conditions of Contract is
insufficiently specific as to constitute a “blank waiver”.

6.35

Finally, the Claimants maintain their reliance on Article 134(4) of the ACP’s
Regulation to support their argument that the ACP would have “conditioned” the
award of the Contract to the inclusion of waiver acts.476 The same as Dr. Hoyos,477
the Claimants have simply ignored Prof. Del Moral’s explanation regarding this
matter.478 As Prof. Del Moral explains, Article 134(4) of the ACP’s Regulation479
does not prevent the ACP to include waivers of rights in its contracts, but rather
establishes a prohibition to impose additional requirements to a potential
contractor.480 Once again, the way in which the Claimants construe their argument
presupposes that in no event the Parties would be allowed to agree on clauses limiting
liability. Such is unacceptable.

7.

THE CLAIMANTS CANNOT ASK FOR THE COMPENSATION OF
DAMAGES, AS THE REQUIREMENTS UNDER PANAMANIAN LAW ARE
NOT MET

7.1

As explained in the SOD, in order to claim damages, the legal regime under
Panamanian law requires three elements:

474
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(a)

an unlawful act of the other party;

(b)

damage caused; and

See paragraph 433 on pdf page 122 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/122}
See paragraphs 433 to 434 on pdf page 122 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/122}
See paragraph 257 of Chapter III on pdf page 86 of the SOR. {SOR/86}
See paragraph 195 on pdf page 38 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/38}
See paragraph 228 on pdf page 78 of the Second Opinion of Prof. Octavio Del Moral. {R-EX-5/78}
See Article 134(4) of the ACP’s Regulation and its English translation on pdf page 109 of
Exhibit C-LA-0021 {C-LA-0021/109} and pdf page 47 of Exhibit R-LA-0112. {R-LA-0112/47}
See paragraph 437 on pdf page 123 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/123}
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(c)

causation between (a) and (b).481

7.2

These three requirements are reflected in Article 986 of the Civil Code, and were
acknowledged in the Cofferdam Final Award.482

7.3

Although the burden of proof for these three elements falls on the party claiming
damages (which derives from the principle actori incumbit probatio, as recognized in
Article 419 of the Civil Code and ratified in the Cofferdam Final Award),483 the
Claimants have not been able to prove the compliance with any of the three
requirements.

7.4

Indeed, in respect of the first requirement, and as has been explained, the ACP has
committed no unlawful act, since it has breached no contractual obligations, noir any
extra contractual one. As for the second requirement, damages subject to
compensation under Panamanian law include both the loss suffered (daño emergente)
and the loss of profit (lucro cesante). However, the Claimants have not substantiated
the existence of the damages claimed or their amount. Finally, the damages must be
causally linked with the alleged breach of contract. This requirement of causation has
also not been proved. As mentioned in the ACP’s SOD, neither the SOC nor Dr.
Hoyos make any reference to the requirement of a causal nexus.484 The SOR and the
new Legal Opinion of Dr. Hoyos also fail in this regard.485

8.

ON THE ALLEGED DUTY TO MAINTAIN AND RESTORE THE
TECHNICAL, ECONOMIC AND FINANCIAL CONDITIONS PREVAILING
WHEN THE CONTRACT WAS ENTERED INTO

8.1

As the Claimants did in their SOC,486 they devote a whole chapter of their SOR487 to
allege an alternative case, according to which “even in the absence of fault on the part
of ACP, GUPC is entitled to full compensation for its losses pursuant to ACP’s
statutory obligation to maintain and restore the technical, economic and financial
conditions of the Contract”.488 Such alleged duty would arise “from Article 133(5) of
ACP’s Regulation as complemented by Article 21 of Law 22”.489

8.2

The ACP has already demonstrated in its SOD why this alternative claim must be
rejected,490 establishing that the obligation to restore the balance of the Contract that
the Claimants allege is non-existent. It has been explained that Law 22 is not
applicable to the ACP’s contracting and that, in any case, there is no reasonable
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See paragraph 365 on pdf page 120 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/120}
See paragraph 371 on pdf page 84 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/84}
See paragraph 373 on pdf page 85 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/85}
Dr. Hoyos only makes reference to the causal nexus element with respect to the claim by the Second to
Fourth Claimants to - erroneously - argue that such requirement is not necessary when claiming a loss of
opportunity. See paragraph 267 on pdf page 86 of the Fourth Legal Opinion of Dr. Arturo Hoyos.
{C-EX-6/86}
Again, Dr. Hoyos only refers to this requirement with respect to the Claim presented by Claimants 2-4, to
agree that such requirement does not apply.
See paragraph 373 on pdf page 72 of the
Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/72}
See Chapter VIII from pdf page 624 of the SOC. {SOC/624}
See Chapter VIII from pdf page 1085 of the SOR. {SOR/1085}
See paragraph 1 of Chapter VIII on pdf page 1086 of the SOR. {SOR/1086}
See paragraph 2 of Chapter VIII on pdf page 1086 of the SOR. {SOR/1086}
See paragraphs 5.117-5.132 of Chapter II from pdf page 104 of the SOD. {SOD/104}
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interpretation of Article 21 of Law 22 that could impose such a duty to the ACP.491 It
is also clear that, as confirmed by Panamanian jurisprudence,492 the rebalance
mechanisms provided for in Law 22 have a facultative character, rather than an
imperative one. In turn, it has been clarified that Article 133(5) of the Regulation is
conditioned on the express authorization by law or by contract, none of which exist in
the present case.493
8.3

In their SOR, the Claimants repeat the arguments they advanced in the SOC. First,
they state that Article 133(5) of the ACP’s Regulation imposes a “duty” to the ACP494
and that Article 21 of Law 22 would “empower public administrations (including
ACP) to consider a contractual balance clause”.495 According to their case, the ACP
would have breached those alleged duties by rejecting “all of GUPC’s requests for
additional time and payments” and by letting “the Claimants bear alone the burden of
the very significant additional costs needed to complete the Project”.496 Such
allegations are wrong and do not find support in the Regulation nor in the inapplicable
rules of Law 22, as will be addressed below.

8.4

The Claimants allege that “the technical, economic and financial conditions existing
at the time when the Parties signed the Contract have been fundamentally altered”497
which would have resulted in cost overruns exceeding USD 420 million. In addition
the fact that there is no legal basis for attributing the risk of such alleged cost overruns
to the ACP, it has been proved the quantum claimed is grossly inflated and
unsubstantiated, as the ACP explains in Chapter VIII of this Rejoinder.

8.5

Regarding the applicability of Law 22 to the ACP’s contracting, the Claimants again
wrongly assert that such law applies in a suppletory manner and that the Cofferdam
Final Award has arrived to a wrong conclusion regarding this matter.498 This subject
is extensively addressed in this Rejoinder when dealing with the ACP’s special
regime established at a constitutional level, stressing that applying Law 22 - among
others - to the ACP would ultimately breach Articles 319 and 323 of the Panamanian
Constitution. We refer to the explanations provided thereby.499

8.6

The Claimants also insist in their effort to avoid the application of Article 1B of the
Regulation by asserting that it “cannot be interpreted as excluding ACP’s mandatory
obligations under its Regulation and Panamanian law”.500 This argument has already
been addressed earlier in this Chapter II of the Rejoinder. In any case, as usual, the
Claimants are not able to explain in which way restoring the contractual balance
would be a “duty” that is required to the ACP and much less have they explained how
such duty would be “mandatory”.
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See paragraph 5.124 of Chapter II on pdf page 107 of the SOD. {SOD/107}
See paragraph 350 from pdf page 116 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/116} See also the Judgment of the Supreme Court of Justice of Panama 7 June 2006 and its
English translation at Exhibit R-LA-0075 {R-LA-0075} and the Judgment of the Supreme Court of Justice
of Panama of 30 January 2009 and its English translation at Exhibit R-LA-0091. {R-LA-0091}
See paragraph 5.119 of Chapter II on pdf page 104 of the SOD. {SOD/104}
See paragraph 3 of Chapter VIII on pdf page 1086 of the SOR. {SOR/1086}
See paragraph 4 of Chapter VIII on pdf page 1086 of the SOR. {SOR/1086}
See paragraph 6 of Chapter VIII on pdf page 1087 of the SOR. {SOR/1087}
See paragraph 5 of Chapter VIII on pdf page 1087 of the SOR. {SOR/1087}
See paragraph 8 of Chapter VIII on pdf page 1087 of the SOR. {SOR/1087}
See paragraph 3.22 of Chapter II of this Rejoinder.
See paragraph 9 of Chapter VIII on pdf page 1087 of the SOR. {SOR/1087}
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8.7

It is important to remind the Claimants that they were in perfect knowledge that
contract balance clause could only be invoked if expressly agreed under the Contract,
as mentioned in the SOD501 by reference to a conversation between Eloy Alfaro,
Francisco Míguez and Jorge Quijano, when GUPC requested the inclusion of a
general contractual balance clause in the Contract during the RFP period.502 This
conversation demonstrates that the Claimants entered into the Contract in full
knowledge that “the argument later on, should there arise and unforeseen and
extraordinary circumstance, will be that such a clause was not included in the
contract and therefore there is basically nothing that we can do about it”.503 As
expected, the Claimants had nothing to say in their SOR about this issue.

8.8

Despite how clear and fatal this is for the Claimants’ case, it will be further
demonstrated that none of the Claimants reiterations are founded under Panamanian
law and the ACP’s special legal regime.

8.9

Firstly, it must be noted that the Claimants’ entire argument depends on the
applicability of Law 22 to the ACP and to the Contract. Indeed, they recognize that
Article 133(5) of the Regulation does not impose a direct obligation to the ACP, but
rather that such obligation to make modifications to a contract is demandable when
they are “authorized by the Contract or the law”.504 This is also clear from their
assertion that “such modifications are authorized by Article 21 of Law 22, which
applies to ACP”.505 Regrettably for their case, Law 22 is not applicable to the ACP,
as has been explained by Prof. Del Moral506 and confirmed by the Cofferdam Final
Award.507

8.10

The Claimants now rely on Dr. Hoyos’ Fifth Expert Report to assert that the first
paragraph of Article 21 of Law 22 would contain “a general rule applying to all
administrative contracts” and that such provision “is similar to Article 133(8) of
ACP’s Regulation”.508 Notably, contrary to Dr. Hoyos’ assertion, this alleged
similarity reinforces that Law 22 is particularly non-applicable to the ACP, given that
the Regulation covers the same subject matter. The Claimants state that these two
provisions (Article 133(5) of the Regulation and Article 21 of Law 22) “implement
the theory of unforeseeability causing an excessive onerousity due to external
circumstances (imprévision)”.509 This argument must be rejected. Not only because
Law 22 is not applicable to the ACP’s contracting, but also - as Prof. Del Moral
explains510 - because the Claimants are expressly prevented from this type of claims
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See paragraph 5.122 of Chapter II on pdf page 105 of the SOD. {SOD/105}
See transcript of the meeting held between the ACP and GUPC on 11 September 2008 at Exhibit R-0476.
{R-0476}
See pdf page 4 of the transcript of the meeting held between the ACP and GUPC on 11 September 2008 at
Exhibit R-0476. {R-0476/4}
See paragraph 11 of Chapter VIII on pdf page 1088 of the SOR. {SOR/1088}
See paragraph 12 of Chapter VIII on pdf page 1088 of the SOR. {SOR/1088}
See paragraph 127 on pdf page 40 of the Second Legal Opinion of Prof. Octavio Del Moral {R-EX-5/40}
and paragraph 110 on pdf page 30 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/30}
See paragraph 314 on pdf page 73 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/73}
See paragraph 13 of Chapter VIII on pdf page 1088 of the SOR. {SOR/1088}
See paragraph 13 of Chapter VIII on pdf page 1088 of the SOR. {SOR/1088}
See paragraph 490 on pdf page 138 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/138}
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pursuant to Article 1B of the Regulation.511 Indeed, the right to a contract
modification that the Claimants allege is by definition a right that exceeds those
contained in the Contract.
8.11

Using the same wrong legal analysis, the Claimants rely on the last paragraph of
Article 21 of Law 22, which according to them “contains a rule specific to public
works contracts, contracts for the supply of construction goods and turnkey
contracts” that would be applicable to the Contract.512 Mindful of the express terms
of the provision, the Claimants intend to modify the meaning of the words used in the
article. Relying on their expert Dr. Hoyos,513 they state that “the use of the word
‘may’ (‘podrá’ in the Spanish original) in the last paragraph of Article 21 of Law 22
shall not be understood as a mere suggestion to public administrations, but as an
authorization to amend their contracts”.514

8.12

This is an untenable proposition without any support. As mentioned above, Prof. Del
Moral has explained that contract rebalance mechanisms contained in Law 22 are of a
facultative nature, as supported by Panamanian jurisprudence.

8.13

Later, the Claimants make the assertion that the “ACP’s Regulation contains no
provision implementing the theory of ‘unforeseen material circumstances’, be it
equivalent or contrary to the last paragraph of Article 21 of Law 22. Accordingly,
Article 21 of Law 22 applies (in a suppletory fashion) to the contracts entered into
ACP (sic) to fill the corresponding vacuum in the Regulation and provides ACP with
legal authorization required by Article 133(5) of the Regulation to make the changes
to ACP’s contracts required to restore the original equilibrium”.515 The Claimants
are contradicting their own case. First, they try to argue that pursuant to Article
133(5) of the Regulation the ACP has a duty to rebalance and now they argue that
there is a vacuum in the same Regulation.

8.14

In any case, this is a wrong proposition under the special legal regime of the ACP.516
According to that regime and the hierarchy of law sources applicable to the ACP’s
contracting, Law 19 is the general framework law of the ACP and the Regulation is
the normative body that implements this general regime regarding the ACP’s
contracting. Therefore, if the Regulation “contains no provisions implementing the
theory of ‘unforeseen material circumstances’” as the Claimants state,517 that does not
mean that there is a vacuum, but rather than such theory is not applicable to the
contracts entered into by the ACP and all that must be considered is contained in the
text of the Regulation and in the terms and conditions of each particular contract. The
Claimants allege that the sentence “required modifications as authorized by law”
contained in Article 133(5) of the Regulation would not have any effect would not be
for the application of Law 22.518 This is a non sequitur. Not because there is no law
granting such authorization it follows that Law 22 is applicable. The Article is clear.
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See Article 1B of the ACP’s Regulation and its English translation on pdf page 68 of Exhibit C-LA-0021
{C-LA-0021/68} and pdf page 5 of Exhibit R-LA-0112. {R-LA-0112/5}
See paragraph 14 of Chapter VIII on pdf page 1088 of the SOR. {SOR/1088}
See paragraph 331 on pdf page 65 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/65}
See paragraph 14, footnote 14 of Chapter VIII on pdf page 1088 of the SOR. {SOR/1088}
See paragraph 15 of Chapter VIII on pdf page 1088 of the SOR. {SOR/1088}
See paragraph 1.4 of Chapter II on pdf page 42 of the SOD. {SOD/42}
See paragraph 15 of Chapter VIII on pdf page 1088 of the SOR. {SOR/1088}
See paragraph 15 of Chapter VIII on pdf page 1088 of the SOR. {SOR/1088}
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If no authorization is provided by a law that is applicable to the ACP or Contract, the
provision is not applicable as it is exactly the case here.
8.15

The Claimants further try to find support for their allegation that the Contract is
subject to an economic rebalance in a Supreme Court decision dated 30 March
2015.519520 As is frequently the case with the case law in which they intend to rely,
the case is not helpful for the Claimants. The case relates to a unilateral termination
of a contract by the ACP, that the other party seeks to challenge on the basis of force
majeure. This is the context in which the whole discussion of the case takes place.
The case has nothing to do with a rebalance obligation of the ACP, or with any of the
provisions of the Regulation in which the Claimants intend to rely. Furthermore, the
decision rejected the Claimants’ case upholding the decision of termination made by
the ACP.

8.16

Therefore it is extraordinary that the Claimants, in reference to that decision, state that
it “confirms that ACP, like any other Panamanian public administration, must comply
with the duty to modify the contract and restore the contractual equilibrium in case of
unforeseen material circumstances”.521 This statement is a complete creation made
by the Claimants as was said, demonstrative of their improper use of jurisprudence.

8.17

The Claimants supported by Dr. Hoyos,522 make a new but equally unsupported legal
allegation. They claim that “it would be unconstitutional to treat contractors of ACP
differently from contractors of other state entities in connection with public works”.523
This allegation is not just absurd but also a blatant disregard of the special regime of
the ACP as provided for by the Constitution itself. The circumstance that Law 22
does not apply to the ACP cannot be unconstitutional; it is the result of the special
legal regime of the ACP. The circumstance that contractors enter into contracts with
the ACP, an institution with a unique legal regime, is sufficient to exclude any
possible discrimination with parties that contract with other public entities.

8.18

In a last attempt to find support to their position, the Claimants’ intend to give a
broader meaning to the concept of “unforeseen” contained in Article 21 of Law 22 by
relying on Colombian scholar Escobar,524 who states that the “unforeseen”
circumstance can consist not only in a particular event, but also in the “economic
consequences that derive of such [event]”.525 This is also an unhelpful attempt for
several reasons.

8.19

First, as we have repeatedly said Law 22 is not applicable to the ACP. Second, as
explained in this Rejoinder, none of the Claimants’ allegations can be regarded as an
unforeseen circumstance in itself or by its economic consequences. And third, this is
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See pdf pages 3 and 4 of Decision by the Supreme Court of Panama, dated 30 March 2015 and its English
translation at Exhibit C-LA-0326. {C-LA-0326/3}
See paragraph 16 of Chapter VIII on pdf page 1089 of the SOR. {SOR/1089}
See paragraph 17 of Chapter VIII on pdf page 1089 of the SOR. {SOR/1089}
See paragraph 332 on pdf page 65 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/65}
See paragraph 17 of Chapter VIII on pdf page 1089 of the SOR. {SOR/1089}
See paragraph 18 of Chapter VIII on pdf page 1089 of the SOR. {SOR/1089}
See Rodrigo Escobar Gil, Teoría General de los Contratos de la Administración Pública, Legis Colombia, p.
566 and its English translation on pdf page 9 of Exhibit C-LA-0093. {C-LA-0093/9} The same applies to
the Claimants’ quote to scholar Libardo Rodríguez. See Libardo Rodríguez, El Equilibrio en los Contratos
Administrativos, Second Edition, Temis, pp. 118-119 and its English translation on pdf page 1 of
Exhibit C-LA-0327. {C-LA-0327/1}
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a matter regulated in the Contract, which determines what unforeseen circumstances
can be claimed by the Contractor and which ones are its risks. All of the Claimants’
allegations in the present case are certainly part of the risks they assumed in the
Contract.
8.20

In sum, the Claimants’ alternative case is unsupported under Panamanian law. Their
whole case is based in an artificial construction of a non-existent obligation that the
ACP would have breached. More importantly, the Claimants’ alternative case intends
to rely in a law - Law 22 - that openly contradicts the ACP’s special regime based on
the Constitution itself.

8.21

Finally, and without prejudice to all of the above arguments, the Claimants have, in
any event, made no attempt whatsoever to quantify their case, or explain, how the
Tribunal could even begin a contractual re-balancing exercise. The failure, for
example, to disclose the breakdown of their Tender, means no Tribunal could ever
begin to assess the basis of a contractual rebalance. This is despite the fact that the
DAB has previously raised this precise issue.526

9.

U.S. PROCUREMENT LAW HAS NO RELEVANCE IN THIS ARBITRATION
a.

Introduction

9.1

In Appendix 3 to Chapter IV of the SOR, the Contractor has cited several U.S. court
decisions dealing with what it refers to as “FAR/public works”. According to the
Contractor, these cases establish that the Contractor was entitled to “rely on
information furnished by an employer during the tender stage”, despite the fact that
certain risks were expressly allocated to the Contractor under the Contract.527

9.2

The cases cited in Appendix 3, and “U.S. procurement law” in general, have no
relevance whatsoever in these proceedings. The Contract is governed by Panamanian
law, not U.S. law. The Contractor has failed to explain how U.S. law has any
relevance at all to an issue that is very clearly governed by Panamanian law. Indeed,
the Contractor has not even attempted to provide any such explanation, instead
making a passing (and incorrect) comment in a footnote in which it accuses the ACP
of trying to “hide behind the non-reliance clause to escape liability”.528

9.3

Again, the Contractor does not appear to be stating that U.S. law is applicable or even
remotely relevant to issues relating to the contractual allocation of risk under the
Conditions of Contract. Instead, the Contractor simply finds it “interesting” that,
according to Contractor, “U.S. procurement law” is consistent with Panamanian law
as it pertains to Entire Agreement clauses.529 With respect, a 6-page Appendix
discussing U.S. decisions, which in some cases are over 100 years old, and in all cases
are completely irrelevant, is a waste of the Tribunal’s and the Parties’ time.
Nonetheless, without prejudice to the fact that such arguments are completely
irrelevant, for the avoidance of doubt the ACP will provide a brief response below. In

526
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See Transcript Day 4, page 210, line 6 to page 211, line 21 of Referral 11 hearing on pdf page 284 of
Referral 11 DAB Hearing Transcripts at Exhibit C-0836. {C-0836/284}
See paragraph 1 of Appendix 3 to Chapter IV on pdf page 619 of the SOR. {SOR/619}
See paragraph 162 and footnote 130 of Chapter III from pdf page 143 of the SOR. {SOR/143}
See paragraph 162 and footnote 130 of Chapter III from pdf page 143 of the SOR. {SOR/143}
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addition to relying on a completely irrelevant body of law, the Contractor has
completely misconstrued the U.S. authorities that it cites.
b.

The Contractor has misconstrued the U.S. cases cited in Appendix 3 to
Chapter IV of the SOR

9.4

The holdings in Hollerbach v. United States and Christie v. United States do nothing
to further the Contractor’s case. As noted by the Contractor, Hollerbach and Christie
confirmed that the contractors had a right to rely on certain positive statements about
Site conditions and the nature of the work to be done there.530

9.5

As a preliminary matter, both of these cases are over 100 years old, and are cases in
which a U.S. court addressed the effect of representations as a matter of U.S. law.
The cases have no legal or other relevance in these proceedings. Setting that aside,
the so-called “representations” alleged by the Contractor in the case before this
Tribunal are nowhere near as specific as those in Hollerbach and Christie. The
statements in both of those cases were made by the U.S. government in the actual
contracts. The contract in Hollerbach discussed “with certainty” in its specifications
that a dam in question would be backed with broken stone, sawdust and sediment.531
The contract explicitly stated, “The dam is now backed for about 50 feet with broken
stone, sawdust, and sediment to a height of within 2 or 3 feet of the crest, and it is
expected that a cofferdam can be constructed with this stone, after which it can be
backed with sawdust or other material”.532 Similarly, the specifications in the
contract in Christie included detailed drawings of the material to be excavated, which
also proved to be inaccurate.533

9.6

The Contractor’s claim is completely distinguishable to both of these century-old U.S.
cases. The Contractor’s case is that it reasonably calculated a waste estimate from the
crushing of the PLE basalt at 6%, based on representations made by the ACP. Yet the
ACP never once said anything about anticipated waste percentages, whether in the
Contract or otherwise. Instead, the Contractor relies on broad statements about the
Pacific Site basalt, including that it is “hard” and “strong”. Many of these statements
were not made by the ACP at all, and almost all of these statements were made in
Volume VI Documents that were provided expressly for information purposes only,
or they were not a part of the Contract at all. Moreover, in fact the Contractor
contends it based its waste estimates on experiences many years before on projects in
a different continent.

9.7

Additionally, and most importantly, the Contractor has failed to demonstrate that any
of these statements were actually inaccurate. The same is true for the Contractor’s
claims with respect to the alleged physical conditions at and below foundation level.
As confirmed by the DAB, the physical conditions encountered by the Contractor

530
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See pdf page 3 Hollerbach v. United States, 233 U.S. 165, 172 (1914) at Exhibit R-LA-0156.
{R-LA-0156/3} and pdf page 3 Christie v. United States, 237 U.S. 234, 242 (1915) at Exhibit R-LA-0157.
{R-LA-0157/3}
See pdf pages 1 and 2 Hollerbach v. United States, 233 U.S. 165, 167-68 (1914) at Exhibit R-LA-0156.
{R-LA-0156/1}
See pdf page 2 of Hollerbach v. United States, 233 U.S. 165, 168 (1914) at Exhibit R-LA-0156.
{R-LA-0156/2}
See pdf page 2 Christie v. United States, 237 U.S. 234, 239 (1915) at Exhibit R-LA-0157. {R-LA-0157/2}
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should have been expected based on the massive amount of geotechnical information
made available during the RFP period.
9.8

The Contractor’s case is actually much more analogous to Simpson v. United States,
which Hollerbach discussed at great length:534
“This court held [in Simpson] that the written contract merged
all previous negotiations and must be presumed in law to
express the final understanding of the parties. Of the contract
itself the court said that it was clear that there was nothing in
its terms which supported, even by remote implication, the
premise upon which the claimants rested their right of
recovery; that the contract contained no statement or
agreement or even intimation of a warranty, express or
implied, concerning the character of the underlying soil at the
place where the dock was to be built…”

9.9

In other words, absent a contractual term addressing the character of the underlying
soil, the Simpson court would not hold the employer liable for unanticipated
conditions, and would enforce the Entire Agreement clause. Similar to Simpson, SubClause 1.16 [Entire Agreement] of the Contract confirms that the Contract and the
documents incorporated therein constitute the entire agreement and supersede all prior
negotiations, commitments, representations, communications and agreements relating
to the Contract.535 Additionally, the Contract contains no “statement or agreement or
even intimation” that the Contractor would experience any particular percentage of
waste in crushing the PLE basalt, or that the PLE basalt was homogenous and suitable
in its entirety for concrete aggregate production.536 As in the Simpson case, this is a
clear indication that the Entire Agreement clause should be enforced. Indeed, as
explained in Chapter III of this Rejoinder, the Contract Conditions and Employer’s
Requirements expressly provided that the Contractor was responsible for the free
issue materials made available by the ACP (which included the basalt used to make
aggregates). Moreover, the allocation of risk also provided that the Contractor was
responsible for the basalt excavated from above foundation level.

9.10

There are also further important distinctions between the Contractor’s case and the
Christie case. Specifically, the claimants in Christie were “forced to rely wholly upon
the information [that the government] furnished them, the time not being sufficient to
permit them to make their own borings” (i.e. conduct their own investigation).537
Additionally, the government actually withheld key details from the claimants during
the tender stage.538 GUPC was not so disadvantaged.
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535
536
537
538

See pdf page 2 of Hollerbach v. United States, 233 U.S. 165, 169-70 (1914) at Exhibit R-LA-0156
{R-LA-0156/2} citing Simpson v. United States, 172 U.S. 372 (1899) at Exhibit R-LA-0164.
{R-LA-0164}
See Sub-Clause 1.16 [Entire Agreement] on pdf page 39 of the Conditions of Contract at Exhibit R-0007.
{R-0007/39}
See pdf page 4 of Simpson v. United States, 172 U.S. 372, 380 (1899) at Exhibit R-LA-0164.
{R-LA-0164/4}
See pdf page 2 of Christie v. United States, 237 U.S. 234, 240 (1915) at Exhibit R-LA-0157.
{R-LA-0157/2}
See pdf page 2 Christie v. United States, 237 U.S. 234, 240 (1915) at Exhibit R-LA-0157. {R-LA-0157/2}
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9.11

Over a tender period of nearly two years, GUPC had access to the Site itself, as well
as numerous geotechnical reports dating back to the 1940s, and 1,799 borings
resulting in 8,600 core boxes over about 180 hectares (444 acres) on the Pacific Site.
This was one of the most intensely characterized projects in recent history, and GUPC
was not constrained in the same way as the contractor in Christie. The ACP did not
“withhold key details”, but rather provided a wealth of useful information about the
Site. GUPC was responsible for reviewing that information, conducting its own
investigations and informing itself as to how and where to source aggregates.

9.12

The Contractor next discusses the Spearin doctrine as established in United States v.
Spearin and as applied in Sherman R. Smoot Co. v. Ohio Department of
Administrative Services.539 This doctrine has no relevance to this case. At the most
basic level, this is a U.S. law doctrine that has no applicability to a contract governed
by Panamanian law. In addition to this, the doctrine is applied to factual
circumstances that are different from the instant case.

9.13

According to Contractor, the Spearin doctrine establishes that contractors are entitled
to rely on affirmative indications of job site conditions, even where the contract
includes provisions that disclaim responsibility for the information provided.540
Similar to Hollerbach and Christie, the “affirmative indications” the nature of the
representations in both Spearin and Sherman was quite different from those alleged
by the Contractor in this case. The Spearin contract incorporated detailed instructions
for the construction of a dry dock, which included the relocation of a sewer.541 These
instructions were held to constitute warranties as a matter of U.S. law.542 The
Sherman contract included “section views of typical foundation structures, including
two different views of typical wall footings”, both of which were “clearly labelled
‘trench footing’”.543

9.14

Again, in this case, almost all of the “representations” relied upon by the Contractor
were either never made part of the Contract or were included as Volume VI
Documents for information purposes only. None of them were in fact representations
at all to Tenderers. This stands in stark contrast to the specific, “affirmative
indications” in the Spearin and Sherman cases, which were held to be warranties as a
matter of U.S. law (which, again, has no relevance to these proceedings).

9.15

Additionally, Sherman established two exceptions to the Spearin doctrine, both of
which apply to the Contractor’s claims against the ACP. First, the Spearin doctrine
does not apply where “a reasonable inspection of the job site by the contractor would
have revealed the actual site conditions”.544 In Sherman, the court concluded that this
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See paragraph 6 of Appendix 3 to Chapter IV on pdf page 620 of the SOR. {SOR/620}
See Appendix 2 to Chapter IV from pdf page 607 of the SOR {SOR/607} and Appendix 3 to Chapter IV
from pdf page 618 of the SOR. {SOR/618}
See pdf page 3 of United States v. Spearin, 248 U.S. 132, 137 (1918) at Exhibit R-LA-0158.
{R-LA-0158/3}
See pdf page 3 of United States v. Spearin, 248 U.S. 132, 137 (1918) at Exhibit R-LA-0158.
{R-LA-0158/3}
See pdf page 7 of Sherman R. Smoot Co. v. Ohio Department of Administrative Services, 136 Ohio App.3d
166, 736 N.E.2d 69, 76-77 (2000) at Exhibit R-LA-0159. {R-LA-0159/7}
See pdf page 8 of Sherman R. Smoot Co. v. Ohio Department of Administrative Services, 136 Ohio App.3d
166, 736 N.E.2d 69, 77 (2000) at Exhibit R-LA-0159. {R-LA-0159/8}
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first exception did not bar the claimants’ recovery because it would have been
impossible for them to conduct a Site investigation prior to contracting:545
“This uncontradicted testimony indicates that a pre-bid
inspection of the relevant portion of the phase III job site would
not have revealed the differing subsurface conditions, as the
job site did not exist until after [Claimant] had been awarded
the contract. Accordingly, [Claimant’s] failure to conduct a
pre-bid inspection of the job site does not foreclose recovery on
its differing site condition claim.”
9.16

By contrast, in this case GUPC obviously had the opportunity to inspect and actually
did inspect the Site many times and even tested the basalt. GUPC also had the
opportunity to assess the characteristics of the PLE basalt by inspecting the 1,799 core
borings and core logs made available by the ACP, but failed to do so. The
Contractor’s claim therefore falls squarely within the exception stated in Sherman.

9.17

Sherman also established that the Spearin doctrine should not apply where “the
information provided by the [employer] was accurate, but the conclusions drawn
therefrom by the contractor differed from the actual site conditions”.546 This is
clearly the case with respect to the Contractor. The Contractor has failed to
demonstrate that the ACP provided any inaccurate information with respect to the
characteristics of the PLE basalt, whether above or below foundation level. The ACP
has also demonstrated that GUPC had no basis to conclude that it would experience
6% overall waste when crushing the PLE basalt for concrete aggregate, based on the
information provided by the ACP. GUPC has clearly made incorrect and unsupported
conclusions from the information available during the RFP period. Again, the
Contractor’s case falls squarely within the second exception to the Spearin doctrine.

9.18

The Contractor concludes Appendix 3 by citing four cases that, it argues, stand for the
proposition that broad exculpatory language cannot relieve an employer of its liability
for misrepresentations made during the tender stage – those cases include Metcalf
Constr. Co. v. United States, Tetra Tech Facilities Constr. LLC, Travelers Cas. &
Sur. Co. of Am. v. United States, and ASI Constructors, Inc. v. United States.547 None
of these cases support the Contractor’s arguments. The ACP addresses these cases
very briefly below.

9.19

In Metcalf, the court determined that the government made certain representations to a
tendering contractor during the RFP period of a military housing project.548
Specifically, a government-commissioned report stated that soil at the Site had a
“slight expansion potential”.549 The report was designated as “for preliminary
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See pdf page 9 of Sherman R. Smoot Co. v. Ohio Department of Administrative Services, 136 Ohio App.3d
166, 736 N.E.2d 69, 77 (2000) at Exhibit R-LA-0159. {R-LA-0159/9}
See pdf page 2 of Sherman R. Smoot Co. v. Ohio Department of Administrative Services, 136 Ohio App.3d
166, 736 N.E.2d 69, 77 (2000) at Exhibit R-LA-0159. {R-LA-0159/2}
See paragraphs 10-15 of Appendix 3 to Chapter IV from pdf page 621of the SOR. {SOR/621}
See pdf pages 3 and 4 of Metcalf Constr. Co. v. United States, 742 F.3d 984, 987-88 (Fed. Cir. 2014) at
Exhibit R-LA-0160. {R-LA-0160/3}
See pdf page 4 of Metcalf Constr. Co. v. United States, 742 F.3d 984, 987-88 (Fed. Cir. 2014) at
Exhibit R-LA-0160. {R-LA-0160/4}
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information only”.550 The expansion potential turned out to be more than “slight”,
and the contractor incurred additional costs as a result.551
9.20

The Federal Circuit held that the contractor was entitled to rely on the governmentcommissioned report, despite the apparent disclaimer.552 Importantly, the court noted
that the parties did not agree that the contractor assumed the risk of the “preliminary”
information being inaccurate.553 The opposite is obviously true in the case of the
Contractor, as the risk allocation in the Contract is crystal clear. Additionally, the
Volume VI Documents that the Contractor relies on were very clearly provided for
information purposes only and with no warranties or representations as to their
accuracy. Again, this is in stark contrast to the vague reference to “preliminary
information” provided in the Metcalf case. On that basis, Metcalf is completely
inapposite. It should also be noted once again, that the Contractor has failed to
demonstrate that the ACP made any inaccurate representations of any kind with
respect to the PLE basalt.

9.21

As for ASI, the Contractor has cited this case for the proposition that, “assuming
contract documents make affirmative representations about site conditions, ‘broad
exculpatory clauses... do not relieve the defendant of liability for changed
conditions”.554 The court was discussing this in the context of a dam project in which
a series of differing Site conditions were alleged by the contractor. The Contractor’s
argument is easily disposed of.

9.22

The ACP did not make “affirmative representations” regarding the amount of waste
that the Contractor could be expected to encounter in crushing the PLE basalt for
concrete aggregate. The “representations” relied upon by the Contractor largely
consist of cherry-picked, general statements about the Pacific Site basalt from
documents that were either not part of the Contract or were provided for information
purposes as part of Volume VI. As such, by definition they were not “affirmative
representations”, and the Contractor agreed to this. In any event, the Contractor has
failed to prove that any of the statements made in any of these documents were in fact
inaccurate.

9.23

Additionally, the court’s statement in ASI with respect to “broad exculpatory clauses”
was a reference to a contract provision stating that “variations may exist in the
subsurface between boring locations”, and the contractors should “review the
geotechnical information provided, assess if any additional subsurface information is
required, and develop a plan... to... perform laboratory or field testing, and install
and monitor[ ] piezometers”.555
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See pdf page 4 of Metcalf Constr. Co. v. United States, 742 F.3d 984, 988 (Fed. Cir. 2014)
Exhibit R-LA-0160. {R-LA-0160/4}
See pdf pages 4 and 5 of Metcalf Constr. Co. v. United States, 742 F.3d 984, 988-89 (Fed. Cir. 2014)
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See pdf pages 10 and 11 of Metcalf Constr. Co. v. United States, 742 F.3d 984, 996 (Fed. Cir. 2014)
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See pdf pages 10 and 11 of Metcalf Constr. Co. v. United States, 742 F.3d 984, 996 (Fed. Cir. 2014)
Exhibit R-LA-0160. {R-LA-0160/10}
See pdf page 13 of ASI Constructors, Inc. v. United States, 129 Fed. Cl. 707, 720 (2016)
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9.24

The court’s point was that the this language did not indicate that the Contractor was
required to bear the risk for “significant errors in the pre-contract assertions by the
government about subsurface site conditions”.556 This is a completely different set of
facts from that before the Tribunal. The ACP is not relying on any such “broad
exculpatory language”, but instead refers to a very specific risk allocation structure
that is very common in design-build contracts and express agreements that the ACP
was not responsible for the free issue materials. Moreover, the Contractor has failed
to demonstrate any “significant errors” in any “pre-contract assertions”.

9.25

The Contractor next cites two cases in which the court refused to uphold exculpatory
language that required the contractor to investigate prior to signing the contract.
These cases also do not support the Contractor’s positions.

9.26

In the Travelers case, the court determined that a “boiler plate exculpatory clause
cannot be interpreted so broadly as to render other portions of the contract
insignificant”.557 The issue was whether an appendix to a contract for improvements
to a boat harbour was subject to exculpatory language in the contract.558 The court
held that the appendix contained actual representations, and there was no indication
that the parties intended “to disavow the representations made”.559

9.27

In other words, the contract was not clear as to the nature of the statements made in
the Appendix. The issue was one of contractual interpretation. In this case, the
Contract is abundantly clear regarding the allocation of risk, and the contractual status
of the Volume VI Documents and the Contractor’s responsibility for the excavated
basalt. Travelers only confirms that, if the employer had drafted language with the
degree of specificity as the Contract in this case, such language would have been
upheld.

9.28

The court provided a specific example of this in referring to the contract in the P.J.
Maffei case, which stated as follows: “Some drawings of some of the existing
conditions are available... These drawings are for information only and will not be
part of the contract documents. The quantity, quality, completeness, accuracy and
availability of these drawings are not guaranteed”.560 This language is remarkably
similar although still less detailed the description of the Volume VI Documents as
provided in Sub-Clause 5.1 [General Design Obligations] of the Contract.561
Travelers and P.J. Maffei only serve to confirm that such language would be enforced
by a U.S. court.
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See pdf page 13 of ASI Constructors, Inc. v. United States, 129 Fed. Cl. 707, 720 (2016) at
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See pdf page 17 of Travelers Casualty & Surety Company of America v. United States, 75 Fed. Cl. 696, 715
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See pdf page 17 of Travelers Casualty & Surety Company of America v. United States, 75 Fed. Cl. 696, 715
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See pdf page 16 of Travelers Casualty & Surety Company of America v. United States, 75 Fed. Cl. 696,
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warranty, representation of accuracy or completeness in relation to the same”). {R-0007/68}
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9.29

Finally, as for Tetra Tech, this case is very obviously off point. In this case, the
government provided only one source of information about subsurface conditions on
which bidders could base their proposals, and that source of information proved to be
incorrect.562 By clear contrast, the Project Site in this case has been the subject of
intense characterization over the course of nearly 80 years. The ACP provided a
wealth of information during the RFP period regarding both surface and subsurface
conditions, and the Contractor has failed to demonstrate that any of that information
was inaccurate. GUPC was also responsible for conducting its own investigations of
the Project Site, and had ample time and resources to do so. This was not a situation,
as in Tetra Tech, where the Contractor was limited to a single report.

9.30

In sum, the U.S. law cases cited in Appendix 3 have no relevance in this Arbitration.
They are all cases in which a U.S. court applied U.S. law to contractual issues that, in
this case, are very clearly governed by Panamanian law. The Contractor does not
appear to dispute this, but instead is simply making the (incorrect) point that U.S. law
is consistent with the Contractor’s flawed interpretation of Panamanian law. On that
basis Appendix 3 should be disregarded in its entirety. However, if the Tribunal is
minded to consider the cases cited in Appendix 3, despite their legal irrelevance, it is
clear that they are entirely distinguishable from the case at hand, and do not in any
way support the Claimants’ position.

562

See, e.g., pdf pages 41 through 46 of Tetra Tech Facilities Construction LLC, ASBCA No. 58568, 16-1
BCA P 36525 (Nov. 15, 2016) at Exhibit R-LA-0163. {R-LA-0163}
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1.

INTRODUCTION AND OVERVIEW
a.

Introduction

1.1

This Chapter of the Rejoinder responds to the Contractor’s claim concerning the
ACP’s alleged breaches with respect to concrete aggregate production, as set out in
Chapter IV of the SOR.

1.2

An Executive Summary of the ACP’s position in relation to the basalt aggregate claim
is set out at Section 7 of Chapter I.

1.3

This Chapter is accompanied by witness evidence from:

1.4

(a)

Mr. Alberto Alemán Zubieta, the former Administrator of the ACP;

(b)

Mr. Loren Belken, former Construction Manager for the Pacific Site in the
TSLP;

(c)

Ms. Maurylis Romilily Coronado Saénz, Supervisor of the Geology Unit in
the ACP’s Engineering Division;

(d)

Prof. Guillermo Di Pace, former Concrete Consultant for the TSLP;

(e)

Ms. Cheryl George, the former Design Manager for the TSLP at the ACP;

(f)

Mr. Derek Irving, Engineering Geologist at the ACP;

(g)

Mr. Carlos McLean Williams, Resident Engineer for Earthworks and Dams at
the ACP;

(h)

Mr. Francisco J. Miguez P., Executive Vice President for Finance and
Administration of the ACP;

(i)

Mr. Rick Montanari, the former Lead Quality Assurance Engineer at the
Pacific and Atlantic Sites in the TSLP; and

(j)

Mr. Jorge L. Quijano, the current Administrator of the ACP.

This Chapter is accompanied by expert evidence from:
(a)

Dr. Adrian Dance, Ph.D., P.Eng., Principal Consultant – Metallurgy, SRK
Consulting (Canada) Inc.;

(b)

Mr. Charles Hammond, CWI, P.E. – Walker Consultants;

(c)

Dr. Calvin Konya, Ph.D., Mining Engineer – Precision Blasting Services, Inc.,
Division of Intercontinental Development Corporation;

(d)

Mr. H. Tom Kuper, R.G., C.E.G., Engineering Geologist – Kuper Consulting
LLC;
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(e)

Mr. Paul J. Lewis, P.E., Senior Vice President and Leader of the Geotechnical,
Dams and Hydraulics Division of the Earth Sciences Business Line – Gannett
Fleming;

(f)

Mr. Michael J. Pauletto, Construction Engineer and Aggregate Processing
Consultant – M. Pauletto and Associates LLC; and

(g)

Dr. David Rothstein, Ph.D., P.G., FACI, Geologist and Petrographer – DRP, A
Twining Company.

b.

Overview of the ACP’s position

1.5

Despite an enormous SOR of some 370 pages and the introduction of new factual and
expert evidence, together with production of test results that have been withheld for
years, the Contractor’s case with regard to concrete aggregate production remains
threadbare and contractually baseless. The Contractor cannot escape the Contract.
The Contractor was responsible for the basalt which it excavated and processed, the
fines that it generated, and took the risk of the natural physical conditions of the
excavated basalt.

1.6

Before summarising the ACP’s case more particularly, it is important to stand back a
little from the forensic details and complex mini disputes about the mineralogical
make-up of the basalt, to consider the context in which such matters are put forward
by the Parties. It is essential that the Tribunal recalls, at all times, that the Contract
was a design and build contract, willingly and voluntarily tendered for by very
experienced, international contractors.

1.7

In late 2007, having prequalified four experienced international consortia, based on
their technical and financial standing, the ACP started a 14 month RFP process,
during which it negotiated the technical and commercial terms of the intended designbuild contract with the four consortia. Even before this, GUPC had set about
investigating the Project itself with its team of specialists.

1.8

Following intensive negotiations and an RFP period governed by rules the Parties all
understood and agreed at the time, the Tenderers bid on the basis of extensively
negotiated and refined commercial and technical terms and conditions, on a design
and build basis, which provided as follows:
(a)

that the abundant geological and geotechnical information which the ACP
provided, was provided for information only and the ACP was not to be
responsible for it;

(b)

that the Contractor had “ample and unrestricted opportunity” to “diligently
examine the Site”;

(c)

that the Contractor was deemed to have examined and inspected all the
information which the ACP had provided, including expressly the
“geotechnical boring cores”;

(d)

both Parties agreed they had not relied on any representations either had made
during the course of the RFP period, or before, and waived any claims in that
regard;
2
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(e)

that the rock that had to be excavated as part of the Works was a source which
may be used for the Works (including for aggregates), but that the Contractor
was not obliged to do so;

(f)

that the ACP was not responsible for this free issue material (i.e. the basalt
rock) but it was available for use without charge if the Contractor chose to use
it;

(g)

that the risk of any unforeseen natural physical conditions in the basalt which
was to be excavated from above foundation level, lay with the Contractor.

1.9

The terms and conditions of the Contract had been the subject of extensive discussion,
consideration and negotiation during the course of the RFP period. Indeed, GUPC
had taken legal advice from external and internal Counsel during the RFP period.
Right at the end of the RFP period, one of the Tenderers, unsatisfied with the
allocation of risk in the proposed Contract, declined to bid; the CAPP Consortium
said that it could not accept the high risk in tendering without expressing its
reservations or clarifications (which were not permitted). In doing so, CAPP decided
to forego its share of the tendering stipend.

1.10

In contrast, three Tenderers, GUPC, BTM and CANAL, submitted Tenders accepting,
without reservation, the terms and conditions of the proposed Contract, albeit there
were billions of dollars of difference between the bids, GUPC’s being lower than the
highest bid by over USD 2.5 billion. Indeed, even the DAB considered that it is
probable that GUPC underbid the Contract.

1.11

If the Tribunal applies the terms and conditions of the Contract, as agreed between the
Parties, the Contractor’s claim fails. The ACP seeks no more than the full and proper
application of the agreed terms and conditions of the Contract. The Contractor, on the
other hand, seeks to rewrite the Contract, to find refuge in its misstated view of
Panamanian law, and to redraw the agreed allocation of risk so that every single risk
is allocated, retrospectively, to the ACP.

1.12

The myriad of sub-issues that arise in relation to the physical conditions of the
excavated basalt, the information the ACP provided to the tendering contractors, the
means and methods of the design and build contractor once it was on Site, and the
significant disputes between the Parties as to whether or not any excessive wastage
was generated by the Contractor, are all, on analysis, irrelevant sub-issues, that pay no
regard to the allocation of risk and responsibility agreed in the Contract. They are
considered in the ACP’s submissions only to respond to the Contractor’s case. The
analysis shows that, even if the Tribunal were to disregard the Contract, in the way
argued for by the Contractor, the matters of which the Contractor complains are
illusory. If the Contractor suffered losses it was because of its own actions and
omissions, not because of anything the ACP did, or is responsible for.

1.13

It seems almost remarkable to recall that, in fact, the Contractor used the basalt from
the Pacific Site for aggregates, including concrete aggregates and many other
purposes, despite all of its complaints.
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c.

The Contractor was contractually responsible for excavating and handling
the basalt including deciding whether to dispose of or process the basalt for
use in the Works

1.14

Although, in the SOR, the Contractor belatedly seeks to argue that it has a case under
the Contract, the arguments are not serious, and rely on the application of Panamanian
law (erroneously) to obliterate the agreed allocation of risk. The Contract is clear. In
short, the Contractor was responsible for deciding what to do with the materials that
had to be excavated from the Site in order to make the area in which the new lock
structures would be constructed.

1.15

Furthermore, the allocation of risk for the natural physical conditions of the basalt
under the Contract was clear. The material that was to be excavated from above the
foundation level of the lock structures, which were to be formed by the Contractor,
was to be extracted, handled and processed as the Contractor saw fit, and according to
its own means and methods. It is no surprise, therefore, to find that the Contract
provided that the material above the foundation level was the responsibility of the
Contractor. If there were any Unforeseeable natural physical conditions present in the
material (which included both basalt, La Boca and other materials) to be excavated,
this was the contractual responsibility (and risk) of the Contractor. During Referral
11 to the DAB, the Contractor admitted this to be the case.

1.16

In contrast, in relation to the in situ material that remained at foundation level and
below (which again included both basalt, La Boca and other materials), the Contract
provided that the Contractor may be able to make a claim against the ACP (subject to
the various requirements in the Contract, including that the physical conditions were
also Unforeseeable). In this way, the Parties allocated the potential risks as to
Unforeseeable natural physical conditions between them. In relation to the material to
be excavated from above foundation level, the Contractor’s means and methods
would dictate how that material was extracted, and the Contractor would determine
whether or not to use it, and if so, how and for what.

1.17

The Contractor cannot explain how the ACP could possibly have been responsible
for, or assumed the risk for, the way in which the materials were extracted, used and
processed, or the amount of “fines” generated by the Contractor, when the Contractor
sought to make aggregates (even including sand) from the basalt which it extracted.
If there was some characteristic of the natural physical conditions of the basalt which
was excavated which rendered it susceptible to producing fines when processed, that
was a risk which under the Contract the Parties had agreed was allocated to the
Contractor. Only the Contractor could decide what to do with the basalt and manage
that risk. It is important to bear in mind that the ACP did not generate a single fine
during the Works; every single fine was generated by the Contractor.

1.18

The Parties also agreed that the Contractor could not make any claims for adverse
physical conditions in the excavated materials. The risk of any adverse physical
conditions in the excavated basalt lay with the Contractor, by agreement.
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d.

There was no requirement in the Contract for the Contractor to use the PLE
basalt as the primary source for concrete aggregates

1.19

The Contract did not require that the PLE basalt be used for concrete aggregate, or for
anything. There is no such requirement anywhere in the Contract. Although the
Contractor seeks to rely on random, cherry-picked parts of the ESiA to suggest that it
was contractually required to use the PLE basalt to make concrete aggregates, it did
not believe that this was the case at the time of entering into the Contract, and neither
did any of the other Tenderers. This is because there was no such requirement.

1.20

Had this been a fundamental requirement of the Contract in the way alleged, the
Contract would have stated so in terms. Of that there can be no doubt. In contrast,
whilst the Contractor and its legal team strain to find sentences from the ESiA to
retrospectively convert into supposed (yet illusory) requirements of the ACP, the
Employer’s Requirements themselves were express on this point. The Contractor
cannot explain how its invented arguments are compatible with the express terms of
the Contract which it agreed, and which provided as follows, for example:

(emphasis added)
1.21

Obviously, such a statement in the Contract using permissible rather than mandatory
language, is not compatible with the Contractor’s after-the-event arguments which it
has invented. In truth, the Contractor did not think that it was obliged to use the PLE
basalt as the primary source for concrete aggregate. The Contract was clear and
express on this point. There is no ambiguity, and there is no room for the
Contractor’s inventions. There was no fundamental requirement that the PLE
material (which included La Boca and not just basalt) had to be used for concrete
aggregates.

1.22

Since there was no requirement to use the PLE rock as the primary source for
concrete aggregate, there could have been no error in the Employer’s Requirements in
this regard.
e.

1.23

In any event the PLE basalt was suitable for aggregate, including concrete
aggregate

Notwithstanding that the Contract is clear on the allocation of risk in relation to the
natural physical conditions of the basalt which was to be excavated from the Pacific
Site, there was in fact no problem with the PLE basalt. The Contractor’s entire case is
predicated on the false assumption that this was a particularly bad source of basalt,
that broke down rapidly on exposure, and was an unsuitable source for concrete
aggregate. The ACP denies that this is the case. The Contractor’s arguments have
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been invented. Its arguments are also fundamentally different to its prior explanations
for the problems it alleged with the basalt, which itself severely undermines the
credibility of these claims.
1.24

The Tribunal may well ask itself what source of rock has been used to make the
aggregates for the structures that form the Permanent Works. The answer is that
almost all of the basalt used to create the aggregates for the concrete came from the
Pacific Site; material that was available to the Contractor without charge, but about
which the Contractor now complains.

1.25

There can be no serious dispute between the Parties that the Pacific Site basalt that
has been used to make the aggregates for the concrete was suitable to do so. To quote
a former independent geotechnical expert on behalf of the Contractor “the rock is
accepted as ultimately usable for concrete aggregate”. The Contractor’s complaint is
that the Contractor itself generated more fines processing the basalt than it hoped. If
it did (which is itself in dispute) there were a host of reasons for this, none of which
were the ACP’s responsibility.

1.26

Indeed, somewhat remarkably, even the highly contaminated abandoned temporary
basalt stockpile, that is so much in contention in these proceedings, was ultimately
used by the Contractor for the construction of the Works. The Contractor actually
used that material (which it belatedly contends degraded into a sticky mud) for the
structural backfill for the water saving basins. No less remarkably, the Pacific Site
basalt was even used in the Borinquen Dam filters and the concrete, of course. The
ACP’s evidence confirms no signs of the rapid degradation theory in any of these
applications of the basalt aggregates. Were the Contractor’s rapid degradation theory
true, catastrophic potential structural consequences would have arisen.

1.27

Moreover, the basalt about which the Contractor complains can still be found all over
the Pacific locks, in various different applications, still good and hard, proving that
the rapid degradation model is little more than an invention. The basalt was also used
as fill and even to pave roads throughout the Works and the Contractor never said that
they were subject to rapid degradation because they were not.
f.

Even on the Contractor’s case, over 70% of all basalt excavated from the
Pacific Site has been used in the Works

1.28

The Contractor did not import or purchase huge quantities of off-Site aggregates to
supplement the alleged deficiencies about which it complains in the PLE and other
Pacific Site basalt, although it could have done so if it wanted. Rather, it utilised the
basalt that it excavated from the Pacific Site, for use in the Works. All of the basalt
was available for use by the Contractor without charge if the Contractor wished to use
them. The Contractor chose to use the materials about which it complains, rather than
purchasing off-Site aggregates.

1.29

This all made good sense. The basalt excavated from the Aguadulce Quarry, for
example, has proved to be an excellent basalt.

1.30

Indeed, it is likely that over 90% of the basalt extracted from Aguadulce has been
used in the Works. The Contractor has created a smokescreen of confusion, but
completely overlooks all of the good basalt that it used productively from the Site.
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g.

There has been no “excess” waste

1.31

One of the extraordinary things about this case is that, despite the fact that the
Contractor has known, since it notified this claim in early 2011, that it was claiming
for a supposed excess of waste beyond that which it tendered for, it has deliberately
chosen not to measure the amount of waste which it has generated.

1.32

There are significant disputes between the Parties as to the actual amount of waste the
Contractor has generated, and what would have been a reasonable amount of waste to
have expected at tender stage. The Contractor’s approach is to try and minimise the
amount of waste that it should have anticipated within its Tender by referring to
projects in other decades and other continents, and maximise the waste that it has
generated by relying on inaccurate and incomplete data. In doing so, it compares
apples with oranges.

1.33

Indeed, the Contractor has been exceptionally evasive as to the amount of waste it
generated, deliberately refusing to operate belt scales, which is normal industry
practice, and which could have recorded the waste actually generated by the
Contractor to within 1%-2% accuracy. The Contractor has preferred to make the
calculation and measurement of waste as difficult as possible, meaning the amount of
waste has always been impossible to verify.

1.34

With the possible exception of the temporary problems it created in the early stages of
production in 2011, due to the contaminated stockpile, there is literally no evidence
that the Contractor has generated excessive amounts of waste. The work of the
ACP’s independent experts proves there has been no excessive waste, and
demonstrates the inherent unreliability in the Contractor’s guestimates of waste. The
best estimate the ACP’s experts have calculated is approximately 11%, nothing like
the amount the Contractor claims.

1.35

The failure of the Contractor to put into place processes which would enable it to
prove the actual amount of waste which it generated should be fatal to its claim.
h.

The Contractor has misrepresented its tender investigations to try and cover
for the fact it did not act as a diligent tenderer and ignored the advice of its
own specialists on the local basalts

1.36

An extraordinary feature of the TSLP, is that at tender stage, available on Site to the
tendering contractors was not only the huge 1939 excavation, which enabled the
Tenderers to inspect the geology of the Site in a unique fashion, but millions of tonnes
of stockpiled basalt from that very same excavation. In essence, a huge test pit was
accessible to view the geology of the Site, and to see the basalt close up. There was
also an excavated source of basalt available for the Tenderers to test.

1.37

To cover for the fact that GUPC seemingly carried out hardly any testing of the 1939
stockpile basalt, the Contractor contends that instead it investigated and carried out
tests on basalt from a project 8.5km away, believing this source of basalt to be
“representative” of the PLE basalt. The Contractor is not able to explain how this
could possibly have been appropriate when there was basalt available to test on site
throughout the RFP period.
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1.38

In truth, the Contractor’s case on testing is a sham. During the RFP period and
before, GUPC had, at the behest of its local specialist on basalt, CUSA, the
Panamanian part of the GUPC consortium, considered the Cerro Escobar source,
8.5km away, to be a potential source of basalt for the Works; not as being
representative of the PLE basalt.

1.39

Indeed, it is now known that, during the RFP period, GUPC was advised by its
consultant, MWH, to carry out extensive further testing of the 1939 stockpiled basalt,
in addition to the Cerro Escobar basalt, both of which CUSA considered at that time
to be potential sources.

1.40

Perhaps even more remarkably, in view of the allegations now about the supposed
unknown presence of smectites in the PLE basalt, GUPC was aware of smectites in
the source which it contends (wrongly) it believed to have been representative of the
PLE basalt, as well as in the stockpiled basalt on site. Although the Contractor
contends that the ACP was negligent for not warning it about smectites, and not
carrying out testing which would have enabled this to have been discovered at tender
stage, GUPC had in its possession test results on basalt from Cerro Escobar showing
some 12% of a swelling clay from the smectite family, and test results showing
smectites in the stockpiled basalt on Site.

1.41

Moreover, GUPC was advised by its consultant, MWH, at tender stage, to carry out
further testing of the 1939 stockpile, but seemingly chose to ignore such advice, or
has failed to produce such test results. In fact, MWH’s advice to do further testing
was seemingly discounted by GUPC altogether.

1.42

Finally, in a case where it is alleged that the owner has misrepresented the nature and
the material of the Site, it is rather extraordinary that GUPC cannot find any evidence
at all, or produce a single witness, that can testify to the inspection of the basalt cores,
to assess the potential of the basalt for aggregate production.

1.43

The Pacific Site was extraordinary, not for a remarkable basalt with the unique
propensity to rapidly degrade in a matter of weeks, but because it had been intensely
characterised at tender stage, included a massive test pit, and a stockpile of basalt that
could be tested. Indeed, the Contractor’s former geotechnical expert argued that “any
Contractor bidding for the Project would have studied the available cores and core
logs”. Sadly, this was not the case with GUPC. The same expert concluded that the
Panama Canal Expansion Project was “perhaps the most investigated project in the
history of civil engineering”. Again, it is not known how the ACP could have
mispresented the basalt in such unique circumstances.

1.44

Rather, the correct characterisation is that GUPC did not act in accordance with
prudent industry practices during the RFP period in assessing the characteristics of
potential aggregate resources. Nonetheless, the Contractor was deemed by the
Contract to have examined and inspected the very basalt cores it chose to ignore.
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i.

CUSA, MWH and all of the consultants and Tenderers who have considered
the basalt up to the end of the tender stage concluded that the basalt was
suitable for concrete aggregate

1.45

As the ACP has demonstrated, significant testing of the Pacific Site basalt was carried
out prior to the RFP period. This supplemented the experience of the U.S.
Administration during the 1939 works who had concluded that the basalt was suitable
for making coarse aggregates. But this was not the only testing done.

1.46

During the RFP period, CANAL, BTM and GUPC carried out testing of the basalt.
As we now know, CUSA and MWH (on behalf of GUPC) investigated and
recommended an extensive set of tests to be carried out on the various basalt sources
being contemplated by GUPC at tender stage. Some of those tests were carried out.
However, the recommended further testing of the 1939 basalt stockpile was not
undertaken, or at least test results have not been provided. GUPC apparently chose to
discount MWH’s warnings and advice, or have simply not revealed the results.

1.47

By the time GUPC made its bid, it held test results which reported the presence of
smectites in both the stockpiled on site basalt, and the Cerro Escobar basalt (which
basalt the Contractor now argues it considered was representative of the PLE basalt).
By the time the Tenderers submitted their bids, they had even more information than
available when the RFP documents were prepared. Yet, the Tenderers each
concluded (based on more information than the ACP had possessed), and using their
own specialist expertise, that the basalt was a suitable source for aggregates (which it
was).

1.48

Thus, it cannot seriously be argued that the ACP was negligent in any assumptions it
made, for its own purposes, that the basalt would be suitable for aggregates. The
Tenderers reached the very same conclusions based on more information than the
ACP had had, and in circumstances where it was the Tenderers who were the
specialists in the processing of basalt, and who knew they were assuming the risk of
any unexpected physical conditions in the basalt.

1.49

For example, within the GUPC consortium was CUSA, the local Panamanian civils
contractor with extensive experience of processing the local basalts, including from
within the Canal area. Also, MWH, who had intimate knowledge of the Panama
Canal area (having worked within it for over 60 years) and who had advised the ACP
on the planning of the Project, was by this time working for GUPC.

1.50

It is inconceivable that the ACP could have misled the specialists in processing such
materials, who carried out their additional tests and supplemented and interrogated the
information which the ACP had provided, and who had years of experience
processing local basalts. Indeed, previously (during DAB Referral 11) the Contractor
even admitted that it had verified the abundant, consistent and reliable information
that the ACP provided.
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j.

The walls of the 1939 excavation and the stockpiled basalt from the 1939
stockpile, which were investigated by the Tenderers during the RFP period,
prove that the basalt was good and usable and that the ACP’s own planning
assumptions were reasonable

1.51

During the RFP period, the Tenderers inspected the walls of the 1939 excavation.
These basalt walls were formed within the same geological formation from which the
PLE basalt would subsequently be extracted. In fact, the ACP had dewatered the
excavation to enable this to happen.

1.52

Yet, despite being excavated 70 years before and being submerged in water for years,
and then exposed to the atmosphere during the RFP period, the walls did not rapidly
degrade in the way the Contractor now alleges that the PLE stockpiled basalt and the
basalt in situ at foundation level did. Moreover, GUPC inspected the basalt stockpiles
on Site during the RFP period and concluded that this was a good source. The
stockpiled basalt had not degraded.

1.53

Indeed, it is the evidence of Mr. Zaffaroni in this Arbitration that the basalt at the
Pacific Site which was examined during the RFP stage, was “unweathered, very hard
and strong, even though it had been exposed to the elements for 70 years”. The ACP
agrees with this evidence.

1.54

The Contractor cannot reconcile its rapid degradation arguments with the evidence of
the excavated basalt exposed since 1939 to the elements, which remained good and
hard, and had not degraded, just as millions of tonnes of basalt at the Site today
remains strong and hard. Yet, it had been exposed to the very same processes (but for
over 70 years) as the basalt excavated by the Contractor which supposedly rapidly
degraded within weeks. This alone destroys the Contractor’s case theory.
k.

Even post-Tender, before the Contractor made its claim, the Contractor
considered that all of its observations and tests confirmed the good nature of
the PLE basalt

1.55

Once the Contractor was on Site and had commenced the Works, all of the evidence
prior to its notice of claim confirmed that the Contractor’s assumptions that the basalt
was a useable source were correct.

1.56

For example, the Contractor’s own geologist, Claudio Corbella, a year after the
Contractor had started on Site, confirmed “the excellent quality of the basalt”.

1.57

Petrographic reports and aggregate tests carried out by the Contractor, prior to the
notice of its claim, also confirmed the good quality of the Pacific Site basalt. Indeed,
the Contractor excavated and stockpiled the basalt for some 7 months before it
notified a claim at all. The Contractor even carried out bulk testing, absorption tests
and gradation analysis, without any signs of rapid degradation at all.

1.58

None of the contemporaneous evidence prior to the notification of the claim (or after)
is consistent with the Contractor’s version of events.
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l.

The ACP did not warrant or represent to the Claimants that the basalt was
suitable and adequate for concrete aggregate production

1.59

A feature of the Contractor’s claim is to cherry-pick statements from a variety of
documents, including historical reports prepared by previous administrations, and
presentations and reports that were made in the years leading up to the Contract. Selfevidently, these documents were never intended to amount to representations or
warranties upon which the Tenderers were invited to bid for the Works.

1.60

In truth, what has happened over time, as this claim has developed, is that the
Claimants’ legal teams have trawled through pre-Contract documents looking for such
statements, regardless of whether such statements were ever seen by GUPC, still less
ever relied upon when GUPC prepared its Tender.

1.61

In seeking to elevate the cherry-picked statements to the status of warranties and
representations, the Contractor takes statements out of context and selects its favourite
parts of documents, to the exclusion of parts of the same documents which are not so
helpful. The fact is, the ACP made no representations or warranties to the Tenderers
about the suitability of the basalt for concrete aggregate, and in the Contract, the
Contractor agreed that it had not relied upon any representations.

1.62

Very importantly, the Tribunal will not find a single sentence in any of the documents
the Claimants now rely upon about what percentage of waste fines the ACP
considered would be generated by the Contractor, if the basalt was used in the Works.

1.63

Indeed, the ACP could not have made such a representation to the Tenderers. Any
ACP statements and assumptions about the basalt, made for its own purposes, during
the planning stages were both correct and reasonable. But, they were not
representations, and nor could they be representations when:

1.64

(a)

the Contract expressly stated that the ACP was not responsible for the free
issue materials (which included the basalt that would be excavated);

(b)

the Contract allocated the risk of adverse natural physical conditions in the
excavated materials (including the basalt) to the Contractor;

(c)

there was an Entire Agreement clause whereby both Parties agreed that they
had not relied upon any representations prior to the Contract and waived any
claim in that regard;

(d)

the Contractor has already admitted that during the RFP period it realised that
any reliance on assumptions about the basalt was unwarranted;

(e)

many of the documents that contained the alleged representations were from
Volume VI of the Contract that were expressly provided for information
purposes only and without the ACP being responsible for their contents.

Perhaps more importantly than all of this, for all the arguments which the Contractor
makes that there were misrepresentations in the documents the ACP provided, they
have simply not adduced any evidence that GUPC relied upon, or anyone in GUPC
involved in the preparation of the bid relied upon, the ACP’s alleged representations,
when preparing the Tender. There is certainly no documentary evidence of this.
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1.65

Still further, the Contractor ignores that some of the studies which the Contractor
relies on were even prepared by MWH, its very own designer, who assisted CUSA in
investigating aggregate sources in Panama, even prior to the RFP period. Most
importantly of all, local contractor CUSA was GUPC’s basalt specialist, who had
been working for years in the Canal area in basalt. It is particularly obvious that
CUSA was not relying upon any alleged representations made by the ACP about the
basalt, and no one from CUSA comes forward to say they were.

1.66

There is literally no evidence that GUPC was duped into signing a contract based on
assumptions which the ACP had made for its own planning and costing purposes, and
which GUPC had blindly followed.
m.

The variable nature of the basalt source at the PLE

1.67

There is much discussion between the Parties about the ACP’s contention that the
basalt formation at the Pacific Site was variable. There is nothing surprising, unique
or untoward about the ACP’s observations, which are based upon the technical views
of its independent geotechnical experts, and the information the ACP provided with
the RFP. The fact that the basalt was variable does not mean that it was unsuitable as
a basalt source for aggregates. Simply put, and as in any such project, the basalt
source needed to be excavated, classified, characterized, separated and processed, if it
was to be used as the source for concrete aggregate.

1.68

Indeed, at tender stage, this was not at all a controversial proposition given that the
Tenderers – even GUPC – spoke of the need to separate suitable from unsuitable
materials and proposed to have on Site geologists for this task.

1.69

However, it seems to be the case that the Contractor now argues that it assumed that
everything below the top of sound rock, outside of the fault zones, would be suitable
for concrete aggregate production. This is no more than a device to excuse
contaminating the stockpile. GUPC tendered on the basis that only the “best basalt”
would be used for concrete aggregate production, and planned to have geologists on
Site monitoring the excavations.

1.70

Moreover, the supposed presence of geologists on Site, even after the Contractor had
excavated below top of sound rock, disproves the Contractor’s after the fact
arguments. If everything below the top of sound rock outside the fault zones was
suitable for concrete aggregate production, it is not clear why any processes or
procedures at all were necessary to characterize the basalt as it was excavated below
the top of sound rock. In fact, the Contractor very well knew that careful separation
below top of sound rock was required.

1.71

Indeed, the evidence in this Arbitration, such as the boreholes and core logs which the
ACP’s experts have confirmed were accurately recorded, demonstrates that the basalt
was a good potential source for concrete aggregates, provided it was correctly
excavated, classified and processed. It was clear from the information the ACP
provided that the PLE was variable in nature due to the existence of various shear
zones and fractures, including altered material below the top of sound rock. Indeed,
post-Contract, when the Contractor was first excavating the Site, it relied upon the
ACP’s borings to characterize the basalt.

12

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 138 of
843

n.

The Contractor contaminated the temporary basalt stockpile and in the SOR
admits that this happened

1.72

As a result of the evidence provided by the Contractor in the SOR, there can no longer
be any serious dispute that the Contractor contaminated the PLE basalt stockpile.
Although there is a dispute as to the extent of this, the fact of contamination can no
longer be in issue.

1.73

The Contractor’s witnesses speak of the contamination by the weathered basalt and,
even extraordinarily, by materials and mud that the Contractor apparently knew
should not be put in the PLE stockpile, but nevertheless sent there. Contamination is
not a new argument by the ACP. Contamination was raised contemporaneously in
2010, before any claim was even intimated by the Contractor, and consistently ever
since.

1.74

The ACP’s evidence of contamination is detailed and cannot be disputed. The fact is,
the Contractor created just a single stockpile for both the weathered and sound basalt.
Remarkably, it would also appear to be the case that the weathered basalt which it
(originally) intended for the backfill for the water saving basins, was stockpiled at the
temporary basalt stockpile.

1.75

The ACP relies upon much contemporaneous evidence of the contamination,
including, the lack of procedures and processes put in place by the Contractor to
ensure that contamination did not occur. Even one of the Contractor’s own personnel
admitted, during the course of the Works, that the Contractor should have created
separate stockpiles for different materials. In fact, this had been the tender plan, but
the Contractor chose not to follow its plan. The Contractor now seeks to prove
contamination did not occur because it says that it had processes set up which ensured
that it could not; as the ACP shows, the processes were flawed in theory, and in fact
did not happen.

1.76

The Tribunal will have to decide between fantastic theories of rapid degradation of
good, hard basalt, versus the obvious evidence that there was substantial
contamination of the temporary basalt stockpile by the Contractor itself. The
Contractor has literally no documentary evidence of any contemporaneous rapid
degradation of formerly hard basalt within a matter of weeks. Had this in fact
happened, the evidence of such a phenomenon would obviously have been recorded
and would be overwhelming.
o.

1.77

The ACP has proved that good, hard basalt does not degrade when exposed
to the elements in Panama

The Tribunal will be confronted by a difference in approach to the testing of the
Pacific Site basalt as the Claimants seek to demonstrate that, in theory at least, the
Pacific basalt can rapidly degrade in a matter of weeks upon exposure to the
atmosphere. The ACP says that the most compelling evidence before this Tribunal on
this issue concerns the ubiquitous evidence at the Site today, and the exposure tests
which the ACP have conducted, and which the Contractor chose not to conduct, or
even inspect.
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1.78

During this Arbitration, the ACP has taken samples of basalt from the Pacific Site and
exposed them to the elements in Panama. Had the Contractor’s theory of rapid
degradation been correct, then such basalt samples would have degraded into a sticky
mud within a matter of weeks or months, just as the Contractor says happened on Site
during the course of the Works. Of course, the Tribunal will not be surprised to find
that hard rock, when exposed to the atmosphere, remains hard rock even over a year
later.

1.79

Moreover, around the Site, to this day, are many sources of Pacific Site basalt that
have been exposed to the elements since even before the Works were completed. So,
for example, the Borinquen Dams rip-rap, basalt at the entrance to the Pacific Locks,
and even remaining basalt in the old temporary stockpile, can all still be seen.

1.80

As the ACP proves, the basalt remains hard and strong and has not degraded in
manner the Contractor alleges occurred. None of this is compatible with
Contractor’s rapid degradation theory. All of it is consistent with the basalt from
1939 stockpile and the walls of the 1939 excavation not having degraded over
course of 70 years. The rocks around the Site do not degrade and melt away.
p.

the
the
the
the

The Contractor’s complex theory of rapid basalt degradation, and the tests
which it has run, do not prove that the basalt behaved in the manner alleged

1.81

The Claimants’ theory of rapid degradation now includes testing of micro-samples in
a Madrid University which suggests the presence of smectite but does nothing to
advance such case. None of the Claimants’ tests replicate the conditions which were
experienced at the Pacific Site.

1.82

There are many other problems with the Claimants’ tests, many of which are more
consistent with the ACP’s case than their own. The Claimants’ experts have relied on
unconventional techniques that are not accepted in the industry. But the short point is
simple: the presence of smectite in samples of basalt does nothing to prove that the
basalt rapidly degraded in the timescales alleged, or even that they could, in theory,
have done so.
q.

In any event, the Contractor’s claim is entirely global and it cannot
demonstrate any loss as a consequence of the ACP’s alleged
misrepresentations

1.83

As the ACP has stated, there is no evidence at all of the alleged rapid degradation, still
less that this phenomenon could have caused any increase in fines beyond what
should have been expected at tender stage. But even if the Tribunal were to conclude
that it was theoretically possible that some rapid degradation (most likely of highly
weathered, fractured or faulted basalt) did occur, there is no way to attribute what
percentage of the alleged excess in fines was due to this, or even how any of this is
attributable to the ACP’s alleged misrepresentations. Nowhere do the Claimants even
attempt an explanation (still less adduce any evidence) of what would have happened
had the alleged misrepresentations not been made.

1.84

As well as lacking any causal link, the Contractor’s claim is completely global. By
this, the ACP means that the Contractor claims the cost of every additional alleged
fine which it generated against the ACP. Every additional fine – which the Contractor
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itself generated – is said to have been caused as a result of degradation. There are so
many problems with this approach that the entire claim is fundamentally flawed.
1.85

Firstly, it assumes that the stated 6% tender estimate was the real estimate and
reasonable. Not only is it unproven that there was a 6% tender estimate, but it is
certainly not proven that any such estimate was reasonable, particularly given the
variability of the basalt.

1.86

Second, the definition of “waste” which the Contractor relies upon to calculate what is
“waste” in its claim is completely at odds with the basis on which it apparently
tendered. Thus, whatever the tender percentage, it certainly did not include all the
potential “waste” sources that are now claimed against the ACP. By comparing
apples and oranges, the Contractor’s waste calculations are essentially meaningless.
The Contractor even includes materials it used such as the scalped 0-38mm material
and the superfine sand.

1.87

The Contractor’s claim assumes every “excess” fine was attributable to smectite in the
basalt (i.e. the natural physical condition of the basalt) and it makes no allowance for
any fines generated by the Contractor due to, for example:
(a)

contamination of the stockpile (which it has admitted);

(b)

the Contractor’s blasting and handling procedures;

(c)

problems with overloaded screens;

(d)

the use of rod mills;

(e)

hopper 6; and

(f)

the inadequate tender allowance.

1.88

Neither does the Contractor’s claim acknowledge the deficiencies in the Contractor’s
own waste calculations which are fundamentally unsound and unreliable. The
decision not to use belt scales so as to be able to more accurately calculate waste was
a deliberate action, because the Contractor would not be able to inflate its calculations
if belt scales were in operation. It cannot be allowed to benefit from this action.

1.89

The cost of excavating and processing millions of tonnes of basalt are claimed against
the ACP as an alleged consequence of replacing waste fines, yet would always have
been needed to be processed through the crushing plant. This was not to replace the
PLE basalt – the material would always have needed to be crushed.
r.

The ACP was not negligent or grossly negligent

1.90

The allegations of negligence and gross negligence in the SOR cannot be taken
seriously. Even if the allegations were true as a matter of fact (which they are not),
they do not come close to establishing negligence or gross negligence.

1.91

What the Claimants seek to do by such allegations is forgive their own failings and
breaches of their duty to self-inform, ignore the Contractor’s own responsibility under
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the Contract for the excavated basalt, and set to one side the agreed allocation of risk
for natural physical conditions under the Contract.
1.92

They also ignore the agreements reached, and the facts, and seek to obscure the fact
that the Contractor was the specialist in processing basalt, not the ACP. Instead, the
Claimants hunt for retrospective criticisms they can find about the ACP, based on
imaginary obligations and illusory descriptions of alleged representations never made,
and still less ever relied upon by GUPC.

1.93

The Claimants completely overlook:
(a)

all the information about the basalt that the ACP provided, most notably the
core logs and borings themselves;

(b)

the fact that the ACP was not guaranteeing or representing the basalt was
suitable; a fact the Contractor already admitted it knew in the RFP period;

(c)

GUPC were the experts, indeed the specialists in crushing basalt, particularly
CUSA, the local specialist familiar with the use of Panamanian basalts for
concrete aggregates;

(d)

the unrestricted access to Site, including the 1939 excavation and the
stockpiled basalt which was available to the Tenderers during the RFP period;

(e)

the fact that GUPC spent years investigating the Project and had, as design
team leader, MWH, who had over 60 years’ experience working in the Canal
area and who had even been one of the ACP’s key advisors during the ACP’s
planning of the Project;

(f)

the fact that the information the ACP provided about the Site led the
Contractor’s own geotechnical expert to conclude that the Panama Canal
Expansion Project was “perhaps the most investigated Project in the history of
civil engineering”.

1.94

It is these compelling facts that have to be considered when assessing the allegations
of negligence and gross negligence. The only acts of negligence concerned GUPC’s
failure to have properly assessed the available information, failure to heed the
warnings of its own consultants; and the Contractor’s inept means and methods that
led it to contaminate an otherwise perfectly suitable source of aggregates.

2.

THE CONTRACT IS CLEAR AND ALLOCATES THE RISK AND
RESPONSIBILITY FOR EXTRACTING, CLASSIFYING, PROCESSING
AND USING OR DISPOSING OF THE EXCAVATED MATERIALS TO THE
CONTRACTOR

2.1

The Contractor’s case in the SOR is hopelessly confused, contradictory, nonsensical
and contradicts the clear intention of the Parties, as clearly expressed in the terms of
the agreed Contract.1 The Contractor has tried to create an artificial and self-serving
interpretation of the Contract and to pretend that its claim is based upon the Contract,

1

References to the SOR in this Chapter include references to paragraphs 1-7 of the Supplementary
Statement of Reply of the Second Claimant.
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when in fact it is not, and cannot be. It cannot cite a single clause under which to
make a claim in relation to the physical conditions of the excavated basalt (and
aggregates made from that basalt), based on its interpretation of the Contract, and
steers well clear of Clause 4.12 [Unforeseeable Physical Conditions] of the
Conditions of Contract.2
2.2

Indeed, the new and artificial construct which the Contractor attempts to put forward
contradicts its long held positions on the correct interpretation of the Contract, and the
Contractor’s own prior admissions and understanding that the contractual risk and
responsibility for the physical conditions of the extracted materials belonged to the
Contractor. As usual, the Contractor seeks obscure interpretations and even argues
that the literal terms of the Contract should be disregarded.3

2.3

In truth, the Contractor does not seek to rely upon the Contract, but seeks to evade the
Contract. That is why the Contractor has always pursued the ACP in negligence in
relation to the basalt/aggregate claims, it having recognised long ago that the only and
correct interpretation of the Contract is that the Contractor is responsible for the basalt
aggregates which it produced. Indeed, even the DAB’s majority decision in Referral
11 did not find that the ACP was contractually responsible for the basalt.

2.4

In this Section, the ACP responds to the various new arguments which the Contractor
has made in its SOR, which seek to confuse, and which pretend that the contractual
allocation of risk in relation to the materials which were to be processed and extracted
by the Contractor from above the foundation level, somehow, remarkably, was
allocated to the ACP.

2.5

The Tribunal only has to ask itself how the ACP could be responsible for materials
over which it would have no control, since they had to be extracted by the Contractor,
as part of the Works. Only the Contractor could control how those materials were
extracted, classified, segregated, transported, prepared, processed, stockpiled and used
in the Works, or disposed of. It is no surprise that the Contract makes it clear that the
risk in relation to such materials belonged to the Contractor, being the only party that
could effectively manage such risk.

2.6

Nevertheless, in the SOR, the Contractor makes (at least) two significant admissions
which make the Contractor’s claims essentially untenable, as explained below:

2
3
4
5

(a)

it admits that the Contractor was responsible for the aggregates which the
Contractor made from the basalt;4 and

(b)

it admits the Contractor was responsible for the risks of the natural physical
conditions of the basalt when excavating the basalt.5

The Contractor’s claim for an alleged error in the Employer’s Requirements is addressed at Section 3
below.
See paragraph 1225 of Chapter IV on pdf page 419 of the SOR. {SOR/419}
See paragraph 1205 of Chapter IV on pdf page 415 of the SOR. {SOR/415}
See paragraph 1244 of Chapter IV on pdf page 423 of the SOR. {SOR/423}
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a.

The Contractor’s new arguments as set out in the SOR concerning
contractual risk

2.7

The Contractor’s argument that the Contract makes the ACP responsible for the basalt
(but not the aggregates made from the basalt) is set out towards the end of the SOR,
almost hidden away in apology. The arguments run from paragraphs 1163 of Chapter
IV to paragraph 1454.

2.8

In essence, the Contractor’s latest argument in the SOR appears to be as follows:
(a)

there was a common intention that the PLE basalt would be used as the
primary source for aggregate production;6

(b)

the ACP seeks to evade liability by relying on various clauses of the Contract;7

(c)

the use of the PLE basalt as the primary source of concrete aggregates was a
fundamental “datum” at the basis of the Parties’ bargain and this must inform
the interpretation of the entire Contract.8

2.9

Similar far-reaching and baseless assertions are set out in the Supplementary
Statement of Reply of the Second Claimant.9

2.10

In fact, what the Contractor seeks to do is to confuse what is a simple matter. In
numerous places, all as set out in the ACP’s SOD, in Chapters II, IV and V, the
Contract expressly provides a clear answer to the matters the subject of this claim.
The Contractor simply ignores the Contract, as it nearly always does, and tries to
distance itself from the Contractor’s own long-standing admissions and prior
understanding as to the contractual allocation of risk for the basalt. Indeed, the
Contractor has already conceded that GUPC had understood during the RFP period
that its supposed assumption that the basalt could be used as aggregate was
“unwarranted”.
b.

2.11

6
7
8
9
10

Summary of the ACP’s contractual position

The ACP will show in the following Sections, reconfirming its position as set out in
the SOD, the following:
(a)

the Contract is clear and provides that the responsibility for extracting, using
and processing (or disposing of) the materials from the PLE was the
Contractor’s, and the Contractor’s alone. The Contractor appears to partially
admit this;10

(b)

the Contract is clear and provides that the risk of any unforeseen natural
physical conditions in the materials to be extracted by the Contractor, as part

See paragraph 1163 of Chapter IV on pdf page 407 of the SOR. {SOR/407}
See paragraph 1165 of Chapter IV on pdf page 407 of the SOR. {SOR/407}
See paragraph 1172 of Chapter IV on pdf page 410 of the SOR. {SOR/410}
See paragraphs 2-7 on pdf page 4 of the Second Claimant’s Supplementary Statement of Reply.
{SSOR/4}
See paragraph 1244 of Chapter IV on pdf page 423 of the SOR. {SOR/423}
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of the Works, lay with the Contractor, and with the Contractor alone. The
Contractor previously admitted this;11
(c)

the mutual intention of the Parties, that the Contractor was to bear the
responsibility for extracting and processing (or disposing of) the basalt from
the PLE, was expressed clearly in the Contract;

(d)

there is no provision in the Contract which permits the Contractor to make a
claim against the ACP in the circumstances that give rise to the claims in this
Arbitration;

(e)

the Contractor inconsistently applies the Contract so that when it suits it, for
example, in relation to its claims about the basalt at foundation level and
below, the Contractor positively relies on the very same Sub-Clause 4.12
[Unforeseeable Physical Conditions] of the Conditions of Contract which
provides that the Contractor is responsible for the natural physical conditions,
above the foundation level (i.e. the excavated basalt);

(f)

the Contract allocated to the Contractor any risks associated with extracting
and processing the PLE basalt and the Contractor was the best party to manage
those risks;

(g)

there was no requirement in the Contract to use the PLE rock as the primary
source for aggregates. The language concerning potential aggregate sources is
permissive only and expressly provides other sources may be used;

(h)

even if the Contractor’s manufactured and artificial interpretation of the
Contract were correct (which it is not), the Contractor would still remain
responsible for all of the things it claims against the ACP and, indeed, would
actually be in breach of Contract for failing to use the PLE basalt as
supposedly and allegedly required by the Contract.

c.

The Contractor was responsible for its means and methods as design-build
contractor

2.12

The Contractor acts and pleads its claims as if the Contract provides recovery for
every single thing the Contractor did which allegedly cost more than it had planned,
or for which it made no plan. Of course, this is not true. Only the Contractor could
manage its own work, and the Contractor’s failings in the way it processed, excavated
and used the materials have been set out clearly in the SOD and this Rejoinder.

2.13

Nevertheless, this does not stop the Contractor from arguing, remarkably, that SubClause 7.1(a) [Manner of Execution] of the Conditions of Contract “expressly
provides” that the production of materials must be carried out in the manner specified
in the Contract.12 The Contractor implies that this means the Contractor was entitled
to perform the Works howsoever it wished, so long as this was in accordance with its
Tender, and any additional costs which it incurred in doing so, beyond those
contemplated in its own Tender, are the ACP’s responsibility. This defies any

11
12

See paragraphs 2.11(a), (d) and (e) of Chapter IV from pdf page 148 of the SOD. {SOD/148}
See paragraph 1167 of Chapter IV on pdf page 408 of the SOR. {SOR/408}
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reasoned approach to contractual analysis. And, anyway, the Contractor failed to
follow its own plan.
2.14

In fact, although the argument is not really worthy of response, Sub-Clause 7.1(a)
[Manner of Execution] of the Conditions of Contract is expressly “subject always to
Sub-Clause 4.1 [Contractor’s General Obligations]”. The Contractor fails to mention
that Sub-Clause 4.1 [Contractor’s General Obligations] provided that the Contractor
would design, execute and complete the Works, and carry out its obligations under the
Contract “…in accordance with Prudent Industry Practices”. This involves the
following:13

2.15

Of course, and as clearly set out by the ACP in the SOD and this Rejoinder, the
Contractor failed to carry out the Works in accordance with Prudent Industry
Practices, and, particularly, failed to ensure that only the “best basalt” would be
crushed, departing from its own plan. It also failed to create separate stockpiles for
materials, as it had planned in its Tender.14 Therefore, even if it was the case that
Sub-Clause 7.1(a) [Manner of Execution] was of any relevance at all to this claim
(which it is not), it would be of no use to the Contractor.

2.16

Further, in the SOR, the Contractor simply passes over the fact that the Contractor had
various obligations and responsibilities regarding excavation as set out, for example,
in Section 31 23 00 of the Employer’s Requirements, including that the removal of
soil and rock and the selection and separation of existing soil, were matters for the
Contractor. The Contract provided that the excavated material “may” be utilized for
aggregate, as per the conditions in paragraph 1.07 D.1 of Section 01 50 00 of the
Employer’s Requirements.15 Moreover, in multiple places in its own Tender, the
Contractor set out its own intent to obtain and use aggregates from on-Site sources,
including excavated materials, and not only from the PLE.16

2.17

Further, it was the Contractor’s decision to stop using the temporary basalt stockpile
the Contractor had produced for the production of aggregates, after it had
contaminated it, and once it had concluded that there was a better source available
(i.e. the Aguadulce Hill). If the Contractor’s interpretation of the Contract were
correct (which it is not), the decision to abandon the PLE stockpile was itself a breach
of the Contract.

2.18

The Contractor also has no answer for the fact that it has already admitted that the
aggregates produced from the PLE basalt were suitable for (and used in) the Works.
The Contractor’s real complaint is that it cost more to process that basalt (once it had
been mixed and contaminated within the stockpile) than it had hoped at Tender stage.

13
14
15
16

See Sub-Clause 1.1.5.25 on pdf page 21 of the Conditions of Contract at Exhibit R-0007. {R-0007/21}
See Section 7.g.iv of Chapter III of this Rejoinder.
See paragraph 1.01 of Section 31 23 00 on pdf page 1 of the Employer’s Requirements at Exhibit R-0342.
{R-0342/1}
See GUPC’s Tender at Exhibit C-0558. {C-0558}
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For example, the Contractor’s former (independent) geotechnical expert, Terry Page,
in his Referral 11 report stated that:17

(emphasis added)
2.19

Again, Mr. Page separately stated that:18

(emphasis added)
2.20

Of course, it bears repeating that even the Claimants do not allege that the ACP made
any representation about how many fines would be generated by the Contractor when
crushing rock to make coarse aggregates, much less sand. These matters were the
Contractor’s responsibility, and matters over which the ACP had no control. In any
event, the risk of not being able to complete the Works and satisfy the Employer’s
Requirements, in accordance with its Tender plan, lay squarely with the Contractor.
d.

The use of the PLE basalt as the primary source of concrete aggregates was
not a “fundamental datum at the basis of the Parties’ bargain”

2.21

The Contractor seeks to elevate its allegation that the PLE basalt had to be the
primary source of concrete aggregate to the level of a “fundamental datum” of the
Contract.19 It is not entirely clear what the Contractor means by this, or how any such
alleged assumption which the Contractor and the ACP had prior to entering into the
Contract, could affect, alter, modify or change, in the way alleged by the Contractor,
the bargain which the Parties ultimately struck, as recorded in the Contract. Where
the Contract allocates responsibility or risk about something, whether one or both
Parties made an assumption about that thing beforehand is irrelevant. The fact that
the Parties agreed to allocate the responsibility or risk is in fact best practice and must
be upheld. The whole point is that one party must take responsibility for, or the risk
of, the matter assumed and it is better to agree which party that should be.

2.22

The ACP agrees that, during the planning stages of the Project, the ACP had assumed,
for its own purposes, that the basalt to be excavated from the PLE could be used as a

17
18
19

See first paragraph of Section IV.A on pdf page 29 of Expert Report T.C.Page in Referral 11 at
Exhibit R-0693. {R-0693/29}
See first paragraph of Section V.A on pdf page 59 of Expert Report T.C. Page in Referral 11 at
Exhibit R-0693. {R-0693/59}
See paragraph 1172 of Chapter IV on pdf page 410 of the SOR. {SOR/410}
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source of aggregates, both for the concrete and other parts of the Works, subject to
proper classification and categorization. Moreover, its planning and assumptions in
this regard were proven correct, since the Contractor used the PLE basalt both for the
production of aggregates and other uses such as backfill for the water saving basins,
just as the Contractor had envisaged doing in its own Tender.20
2.23

Therefore, the supposed and alleged “fundamental datum” of the Contract
materialised. The PLE basalt was used in the way envisaged at Tender stage by the
Contractor. The Contractor, as it was entitled to do under the Contract, opted to also
use the excavated material from the PLE for backfill as the Works progressed, just as
it had planned in its Tender.21 So, for example, when the Contractor realised that it
had contaminated the temporary basalt stockpile with unsuitable materials, and that
the freshly excavated basalt from the Aguadulce Hill could be crushed more
efficiently, it was entitled to and could, as the design-build contractor, use that source
in preference to the PLE basalt. The ACP did not object, and nor could it have.

2.24

If the Contractor’s case as to the requirements under the Contract to use the PLE
basalt as the primary source of basalt for concrete aggregates were correct, then the
Contractor would not have been entitled to unilaterally decide to use a different
source as its primary source. The Contractor appears to be suggesting that the ACP
could have forced it to use the basalt mixed within the contaminated stockpile as the
primary source for the concrete aggregate. Of course, this is a nonsensical argument.

2.25

The Contractor did not request the ACP’s permission to use the PLE basalt for
backfill rather than aggregates for concrete, and the ACP did not seek to prevent it
from doing so. These were matters within the discretion of the design-build
contractor, a point that fundamentally undermines the Contractor’s arguments in this
regard.
e.

The Contract does allocate to the Contractor the risk of the PLE basalt
proving unsuitable for production of aggregates

2.26

In the SOR, the Contractor seeks to argue that the risk of the PLE basalt proving
unsuitable for industrial production of aggregates was allocated to the ACP.22

2.27

As is nearly always the case when the Contractor seeks to invent an artificial construct
of the Contract, it first refers to and resorts to Panamanian law, in the hope that
Panamanian law can somehow reinterpret and manufacture an artificial meaning from
the plain words of the Contract. Once again, the Contractor resorts to such
arguments.

2.28

The Contractor’s arguments in the SOR concerning risk allocation are premised on
Article 1132 of the Panamanian Civil Code, which the Contractor argues applies

20
21
22

See Part 6 – Construction Plan, C. Programme, (f) Excavated material utilization on pdf page 5 of Extracts
of GUPC Tender at Exhibit R-0365. {R-0365/5}
See Part 6 – Construction Plan, C. Programme, (f) Excavated material utilization on pdf page 5 of Extracts
of GUPC Tender at Exhibit R-0365. {R-0365/5}
See paragraphs 1177-1272 of Chapter IV on pdf page 410 of the SOR. {SOR/410}
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when a risk allocation or exculpatory clause “is unclear”. The Contractor says that
such clause must be interpreted in light of the entire Parties’ bargain.23
2.29

It will not be lost on the Tribunal that the ACP does not resort to seeking to twist the
natural and ordinary meaning of words in the Contract, words the Contractor and its
counsel previously had no trouble understanding. It is the Contractor that is forced to
try and invent such arguments, and seeks to rely upon Panamanian law, for the very
reason that the Contract is clear, but does not support its position.

2.30

The Contractor now argues, somewhat remarkably, that because the word “basalt”
does not appear in the Conditions of Contract, the Contract itself must be somehow
unclear and cannot have meant that any risks to do with the basalt had been allocated
to it.24

2.31

More remarkably, the Contractor argues that the silence of the Conditions of Contract
in relation to the suitability of the excavated basalt can only mean that the ACP did
not intend to transfer the corresponding risk to the Contractor, otherwise it would
have clearly said so.25

2.32

Of course, all of this is nonsense. Firstly, the ACP was not unilaterally transferring
anything. The Contract was a mutual agreement on the allocation of responsibility
and risk. It is also belied by the Contractor’s differing and contradictory approaches
to its claims in this Arbitration. So, for example, whilst the Contractor would have
the Tribunal believe that because the word “basalt” is not used in the Conditions of
Contract, this means that the risk of any issues with the basalt must have been
allocated to the ACP, the Contractor only too readily relies on Sub-Clause 4.12
[Unforeseeable Physical Conditions] of the Conditions of Contract in relation to its
claims at foundation level and below, in relation to the very same basalt source that is
the subject of the aggregates claim.26

2.33

In other words, the Contractor has no hesitation, or problem, interpreting the Contract
to mean that any Unforeseeable and adverse physical conditions with the basalt at
foundation level and below is clear, and the potential risk is allocated to the ACP, in
accordance with Sub-Clause 4.12 [Unforeseeable Physical Conditions], despite the
fact that Sub-Clause 4.12 [Unforeseeable Physical Conditions] never once uses the
term “basalt”. The ACP agrees with the Contractor that the risk of natural physical
conditions of the basalt at and below foundation level lies potentially with the ACP, if
the pre-requisites for such a claim are satisfied. This is not because the Conditions of
Contract are silent on the subject of “basalt”, but because this is the correct and
proper interpretation of the Contract.

2.34

It is true that the Conditions of Contract do not use the term “basalt” and neither do
they refer to any other types of materials at the Site, such as soil, clay, La Boca,
Pacific muck or overburden. However, this is neither unusual, remarkable, nor odd,
as the Contractor portrays it to be. Clauses allocating risks of unforeseen physical

23
24
25
26

See paragraphs 1182 and 1183 of Chapter IV on pdf page 411 of the SOR {SOR/411} and paragraph 2 of
the Second Claimant’s Supplementary Statement of Reply. {SSOR/3}
See paragraph 1187 of Chapter IV on pdf page 411 of the SOR. {SOR/411}
See paragraphs 1188 and 1189 of Chapter IV on pdf page of 411 of the SOR. {SOR/411}
See, for example, paragraphs 1012-1015 of Chapter IV from pdf page 329 of the SOC. {SOC/329}
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conditions do not usually list out all the possible material types that could be
encountered.
2.35

The Contract, based on the Standard Form Yellow Book FIDIC Contract, contains a
clause which deals with claims for Unforeseeable physical conditions in the materials
at the Site that were to be excavated by the Contractor, or left behind to form the
foundations of the lock structures.

2.36

The allocation of risk and responsibility for such physical conditions is one of the
most well-known features of construction and engineering contracts. It is not normal
for such clauses to expressly specify the types of material that will be found when
excavations in civil engineering projects are undertaken.

2.37

The Contractor’s suggestion that the ACP should have inserted the word “basalt” into
the Conditions of Contract (presumably into Sub-Clause 4.12 [Unforeseeable
Physical Conditions]) had it wished to allocate responsibility for basalt to the
Contractor is remarkable. The risk is addressed in the Contract by reference to a
clause that deals with physical conditions generally, as is the normal approach in these
types of contract. The Claimants are reminded of their own Counsel’s thoughts on
this issue:27

(emphasis added)
and

(emphasis added)
2.38

27

The ACP does not seek to rely on a “broad” interpretation of any clauses in the
Contract, but only seeks to give them their natural and ordinary meaning. Moreover,
the natural and ordinary meaning that the ACP gives to such clauses was a meaning
which the Contractor itself had previously understood and admitted, as the ACP
explained in its SOD, and repeats again below.

See pdf pages 4-5 of Extracts from FIDIC Contracts: Law & Practice dated 2009 at Exhibit R-0347.
{R-0347/4}
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2.39

The attempted volte-face performed by the Contractor and its legal team in relation to
its understanding of what is meant by the term “physical conditions” in Sub-Clause
4.12 [Unforeseeable Physical Conditions], for example, is brazen even by the
Contractor’s standards. For example, as with its initial interim claim, in the SOC for
Referral 11, the Contractor positively averred that:28

(emphasis added)
2.40

In the SOR, the Contractor also seeks to ignore the actual evidence of the RFP period,
and GUPC’s own planning for the Project. The use of the PLE basalt was a “risk”
that could have been (and absolutely was) considered by GUPC when assessing the
risk allocation clauses, despite what is now argued.29

2.41

Indeed, the Contractor’s own evidence is that it did consider this a risk during the RFP
period, and did make allowances within the Contract accordingly. Even the
Contractor argues that it:

2.42

28
29
30
31
32
33
34
35
36

(a)

carried out tests on some basalt samples prior to the Contract, in order to
consider its suitability;30

(b)

visited the Site and inspected the basalt sources;31

(c)

sought to “verify the data” provided by the ACP in the Tender Documents;32

(d)

considered prior projects with basalt, for example, at Katse Dam and
Yacyreta;33

(e)

made an allowance of 6% (or 10%) in relation to waste products from
processed basalt;34

(f)

only intended to use the “best basalt” for crushing;35

(g)

intended to have geologists on Site to help separate the good material from the
poor material.36

All of these facts indicate that GUPC knew very well at the RFP stage that there were
potential risks in the use of the basalt from the Site in the production of concrete
aggregates and that contingencies needed to be included within the Tender, and other

See paragraph 173 on pdf page 61 of Part I of the Contractor’s SOC in Referral No. 11 at Exhibit R-1289.
{R-1289/61}
See paragraph 1191 of Chapter IV on pdf page 412 of the SOR. {SOR/412}
See paragraph 299 of Chapter IV on pdf page 175 of the SOR. {SOR/175}
See paragraph 299 of Chapter IV on pdf page 175 of the SOR. {SOR/175}
See paragraph 52 on pdf page 13 of the Third Witness Statement of Antonio Zaffaroni. {C-WS-47/13}
See paragraph 25 on pdf page 7 of the Second Witness Statement of Alberto Buffa. {C-WS-27/7}
See paragraph 926 of Chapter IV on pdf page 355 of the SOR. {SOR/355}
See paragraph 367 of Chapter IV on pdf page 194 of the SOR. {SOR/194}
See paragraph 673 of Chapter IV on pdf page 283 of the SOR. {SOR/283}
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steps taken, to ensure that only the best basalt would be processed in order to make
production efficient.
2.43

Even then, the Contractor says that it made an allowance of 6% for waste. The notion
that GUPC was in no position to assess the risk at tender stage is, of course, illusory
and contradicts its very own factual evidence that this was a risk that was recognised.
The fact that CUSA was a specialist local contractor very familiar with the local
basalts and working in the Canal area, makes this line of argument all the more
untenable.

2.44

Moreover, as Prof. Di Pace, a former member of GUPC’s tender team explains, he
himself recommended a number of tests be carried out as to the suitability of the
basalt from, for example, the 1939 stockpile.37 It is clear, both from Prof. Di Pace’s
evidence, and the SOR itself, that GUPC was aware of (indeed concerned by) the
presence of swelling clays in the basalt by January 2008.38 It would appear to be the
case that GUPC simply discounted Prof. Di Pace’s advice in this regard. In fact,
GUPC considered that the basalt was of “very high quality” based on their own
inspection.39

2.45

Prof. Di Pace has also confirmed that, at the time he worked with GUPC, it was not
relying on positive representations from the ACP that the basalt from the PLE could
be used successfully in concrete aggregate production, or working under an illusion
that the PLE basalt was contractually required to be used for concrete aggregates.
Quite the opposite was the case.

2.46

Prof. Di Pace confirms that CUSA (the local specialist in processing basalt) and
MWH (the Contractor’s designer) were considering potential sources for aggregates,
both within the Site and external to the Site, in Panama.40 The DAB’s comments in
this regard, quoted at paragraph 1192 of Chapter IV of the SOR, are wholly incorrect.
Prof. Di Pace’s evidence (which was not available to the DAB) demonstrates, inter
alia, that the Tenderers were not led to believe that they were secure in pricing the
Works on the basis that the PLE and Pacific basalt generally were good for the
purposes of aggregate production. The DAB badly erred in this regard, and in
extraordinary circumstances, but the record can now be put straight.

2.47

However, and in any event, the ACP’s position remains, consistent with that of the
Contractor’s former expert, Mr. Page, that the PLE basalt could be used (and was
used) for the production of concrete aggregate.

37
38
39
40

See Report 2 from Di Pace’s Trip dated 1 September 2007 at Exhibit R-0900. {R-0900}
See paragraph 339 of Chapter IV on pdf page 186 of the SOR {SOR/186} and paragraphs 98-108 from pdf
page 20 of the Second Witness Statement of Prof. Guillermo Di Pace. {R-WS-23/20}
See pdf page 6 of the Handwritten Notes of Giuseppe Sembenelli from site visit and its English translation
at Exhibit R-1133. {R-1133/6}
See paragraph 88 on pdf page 18 of the Second Witness Statement of Prof. Guillermo Di Pace.
{R-WS-23/18}
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i.

Sub-Clause 4.20 [Employer’s Equipment and Free-Issue Material]
of the Conditions of Contract and Section 01 50 00 [Temporary
Facilities, Accesses and Controls] of the Employer’s Requirements

2.48

At paragraphs 1194-1230 of Chapter IV of the SOR, the Contractor seeks to weave a
route out of the provisions of Sub-Clause 4.20 [Employer’s Equipment and Free-Issue
Material] and certain sections of the Employer’s Requirements, which all demonstrate
and confirm that the responsibility associated with the extraction and processing of
materials available from the various sources at the Site (not just the PLE, but also
significant sources of rock which the Contractor ultimately used, such as, Aguadulce
Hill and Cocoli Hill) were all allocated to the Contractor.

2.49

Indeed, in seeking to create an intricate path through these provisions, the Contractor
apparently forgets that its claim also relates to basalt rock excavated and processed
from Aguadulce Hill and Cocoli Hill. Therefore, in that respect, seeking to argue that
an interpretation of certain provisions of Section 01 50 00 [Temporary Facilities,
Accesses and Controls] of the Employer’s Requirements, including the Contractor’s
interpretation of Drawing No. 5803-57, does not refer to the PLE, is of no assistance
at all in relation to the Contractor’s claims concerning the rock from Aguadulce Hill
and Cocoli Hill.

2.50

Nevertheless, the ACP stands by its interpretation of these provisions already set out
at length in the SOD.41 Importantly, nothing at all in these provisions is inconsistent
with the allocation of risk for physical conditions in Sub-Clause 4.12 [Unforeseeable
Physical Conditions] of the Conditions of Contract, which the Contractor and its
Counsel previously had no difficulty understanding included the excavated basalt,
above foundation level.

2.51

Remarkably, and echoing fanciful arguments from the cofferdam dispute, the
Contractor seeks to imply, apparently, that an important “exculpatory clause” was
buried away in a section of the Employer’s Requirements dealing with temporary
facilities, accesses and controls.42 Of course, where a particular clause or provision is
found in the Contract is of no relevance to its proper application and meaning.

2.52

However, and more importantly, the Contractor seems to have forgotten that GUPC
very clearly identified such provisions during the RFP period. Indeed, not only did
GUPC identify such provisions during the RFP period, but GUPC positively
recognised them and concluded precisely, as the ACP contends, that the inclusion of
such provisions during the RFP period demonstrated that the ACP was not making
positive representations about the basalt that it could rely upon. There is no way out
of the Contractor’s own existing evidence on this.

2.53

The Contractor admitted in Referral 11 that it considered the change in Amendment
16 to the RFP meant that it was no longer able to rely upon any (alleged)
representations which the ACP had made concerning the use of the basalt for concrete
production. The admission is important for two reasons:

41
42

See paragraphs 2.1-2.55 of Chapter V from pdf page 181 of the SOD. {SOD/181}
See paragraph 1208 of Chapter IV on pdf page 416 of the SOR. {SOR/416}

27

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 153 of
843

2.54

(a)

not only does it belie the Contractor’s argument that this provision was
somehow buried away in a part of the Employer’s Requirements which it
should not have been, or it was somehow not fully understood at the RFP
stage;

(b)

moreover, and importantly, in light of the Contractor’s arguments concerning
the distinction it attempts to draw between basalt and basalt aggregates, GUPC
knew full well during the RFP period that references to aggregates in this
context included the basalt that would be used to make the aggregates.

The Contractor has no answer for its statement in Referral 11 as follows, which must
be assumed to be correct, and cannot be resiled from factually:43

ii.

The Contractor’s attempt to distinguish basalt from aggregates
made from basalt

2.55

The Contractor seems to maintain an argument that, when construing the Contract, the
Tribunal must decide that references to aggregates to be made from basalt in the
Employer’s Requirements, are to be distinguished from references to the basalt from
which the aggregates are made. As the ACP has highlighted above, the Contractor
already admitted during Referral 11 that it considered at the time that the use of the
term “aggregate” clearly included the basalt from which the aggregate would be
made.

2.56

Nevertheless, the Contractor seeks to distinguish basalt from aggregates made from
the basalt in a forlorn attempt to circumvent the clear provision of the Employer’s
Requirements found at Section 01 50 00 [Temporary Facilities, Accesses and
Controls] as follows:44

43

44

See paragraph 167 on pdf page 53 of the Contractor’s RRSOC in Referral 11 dated 2 June 2014 at
Exhibit R-0723. {R-0723/53} The same admission that the Contractor understood this referred to the
basalt was made at paragraph 67 on pdf page 23 of Part 1 of the Contractor’s SOC in Referral 11 at
Exhibit R-1289. {R-1289/23}
See Paragraph 1.07 D.1 on pdf page 8 of Section 01 50 00 [Temporary Facilities, Access and Controls] of
the Employer’s Requirements at Exhibit C-0973. {C-0973/8}
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2.57

This part of the Employer’s Requirements is important:
(a)

the rock from the Pacific Site was only a potential source of aggregates,
thereby completely undermining the Contractor’s arguments that it was
required to use the basalt from the excavations for concrete aggregate. This is
why the quotation provides that “a potential source of aggregates for the
Atlantic and Pacific Sites may be the rock coming from the excavation at the
Pacific site and sand that may be manufactured from that rock” (emphasis
added);

(b)

there is no reference to the use of the aggregates for concrete and it is well
understood by all Parties that the Contractor needed aggregates for a variety of
other purposes in the Works.

2.58

The Contractor simply cannot explain why, if it was a requirement to use that rock for
concrete aggregates, the drafting is in the permissive sense, not the mandatory, or
why, if it was the “datum” of the Contract, the requirements stated “The Contractor
may wish to consider other options”.

2.59

Clearly, the rock coming from the excavation of the Pacific Site is a borrow material
and a free-issue material as per Sub-Clause 4.20 [Employer’s Equipment and FreeIssue Material]. The Contractor has no answer for the fact that the references to the
rock coming from the excavation of the Pacific Site makes no reference back to
Drawing No. 5803-57 upon which they rely so heavily. These materials are free
issue, falling clearly under Section 1.07 [Borrow Material and Available Aggregates]
of Section 01 50 00 of the Employer’s Requirements.

2.60

Again, none of these provisions (even if interpreted as contended for by the
Claimants) are inconsistent with Sub-Clause 4.12 [Unforeseeable Physical
Conditions] of the Conditions of Contract. The Contractor well knows that what was
available to the Contractor was rock, not aggregates. The ACP did not provide any
aggregates to the Contractor. Sub-Clause 4.20 [Employer’s Equipment and FreeIssue Material] of the Conditions of Contract clearly relates to the rock available,
which included the rock to be excavated from the PLE, Aguadulce and Cocoli Hills,
and states expressly that the ACP would have no responsibility for such materials.

2.61

Moreover, the Contractor’s arguments simply do not assist it. Even if it could
somehow navigate a path between basalt and basalt aggregates, this would not assist
its claim. The Contractor forgets that its claims relate to the aggregates that it has
made from the basalt. Indeed, in the latest iteration of its claims, the Contractor
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complains that the aggregates in the stockpiles degraded.45 It seems that, even on the
Contractor’s own case, it can have no claim in relation to the deterioration or
degradation of the basalt aggregates. Many of the tests upon which it relies in the
SOR are even tests on the basalt aggregates which, given the Contractor’s admissions,
appear to be of no utility at all and it is completely unclear why it relies on such
testing.46 The Contractor’s own case seems to be that the basalt is fine when in mass,
but degrades when made into aggregates. If that were true (it is not), its own view of
the Contract is that it is responsible as the problem occurs in aggregate form, not for
basalt in the ground.
2.62

The ACP agrees and relies upon the Contractor’s own admissions in the SOR that the
ACP did not know, during the RFP period, what design the selected Tenderer had
used, or what the technical requirements of the design in relation to concrete would
be.47 The Contractor has admitted that the ACP could not guarantee that the
aggregates produced for the PLE basalt would meet those requirements. This is why
it is so odd that in the SOR the Contractor nevertheless relies on testing of the basalt
aggregates.

2.63

The Contractor seems to have forgotten its very own arguments that many of the
measures it took and the expense it incurred (and now claims from the ACP) were
precisely because of the nature of the aggregates it was producing at the Pacific Site,
which it said, were not in the required proportions and quantities for use in the
Works.48 Yet, even on the Contractor’s case, if too many fine or coarse aggregates
were produced that were outside of the specific requirements of the Contractor’s own
needs, the fact the Contractor had to carry out modifications and incurred additional
expenditure in creating aggregates in the right proportions is not the ACP’s
responsibility. The fact that aggregates were produced by the Contractor, which could
not be used in the Contractor’s own designs for the concrete mix, was not the ACP’s
responsibility. All of this the Contractor has now finally admitted.49 Its attempt to
dance on pinheads and to fabricate an invented contractual interpretation has only led
it to the conclusion that its claim, even on its own case, must fail.

2.64

The ACP’s correct interpretation, that the Contractor was responsible for the ways in
which the Contractor would excavate, process and use the basalt (or dispose of it),
including to make basalt aggregates, is fully consistent with the meaning and
interpretation of the Contract. The Contract is clear that the ACP was neither
responsible for the excavated basalt, or the basalt aggregates, that the Contractor
produced.

2.65

This reflected the allocation of responsibility and risk between the Parties, whereby
the Contractor took responsibility for the material it was excavating and for how it
would be used, since only the Contractor could manage the risk of such materials,
whereas the ACP retained potential residual geotechnical risk, in accordance with the
terms of the Contract, at foundation level and below.

45
46
47
48
49

See, for example, paragraph 489 of Chapter IV on pdf page 227 of the SOR. {SOR/227}
See for example the First Expert Report of Professor Mercedes Suárez Barrios and García Romero.
{C-EX-27}
See paragraph 1205 of Chapter IV on pdf page 415 of the SOR. {SOR/415}
See paragraph 1043 of Chapter IV on pdf page 383 of the SOR. {SOR/383}
See paragraph 1205 of Chapter IV on pdf page 415 of the SOR. {SOR/415}
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2.66

Thus, even if the Contractor’s arguments about basalt and basalt aggregates were
correct, it would not matter. The Contractor would still be responsible for the natural
physical conditions of the excavated basalt as per Sub-Clause 4.12 [Unforeseeable
Physical Conditions] of the Conditions of Contract and the processed aggregates (as it
already admits).
iii.

2.67

The Contractor’s failure to address all of the ACP’s arguments

Finally, the ACP notes that the Contractor has no response to Section 31 23 00
[Excavation and Fill] of the Employer’s Requirements. The Contractor appears to
have ignored the ACP’s arguments set out at paragraphs 2.31 and 2.32 of Chapter V
of the SOD. Once again, this is a further provision of the Contract that provides that
the PLE “may” be utilised for multiple purposes, including aggregate, fill or backfill.
The provision provides as follows:50

(emphasis added)
2.68

The Contractor knew full well that the “excavated material” would include the basalt.
The notion that the word “basalt” had to be used as the primary source of concrete
aggregates is desperate and completely wrong.
f.

The Contractor’s argument in relation to Request 31 of GUPC’s Document
Production Requests

2.69

At paragraphs 1226-1230 of Chapter IV of the SOR, the Contractor seeks to argue
that the ACP did not provide any evidence that it was the ACP’s intention to exclude
any guarantee for the quality of the PLE basalt under Article 1.07 D.1 of Section 01
50 00 [Temporary Facilities, Accesses and Controls] of the Employer’s
Requirements, even though the Contractor already admitted that this is precisely how
the Contractor understood the clause when it was introduced.51

2.70

Firstly, it has to be said that the ACP is not obliged to provide any such evidence,
since the meaning and proper interpretation of the Contract does not depend upon the
ACP’s unilateral intention. The intention of the Parties can be, and must be (unless
there is, in an objective sense, ambiguity and obscurity), construed from the words of
the Contract. The meaning is neither ambiguous nor obscure nor unclear. The ACP
says the meaning and intention of the words within the Contract are perfectly clear,
and the Tribunal should construe them in their own right.

2.71

However, and that being said, the ACP does recognise that a document request was
made by the Claimants, and that the ACP was ordered to produce documents showing

50
51

See pdf page 1 of Section 31 23 00 [Excavation and Fill] of the Employer’s Requirements at
Exhibit R-0342. {R-0342/1}
See paragraph 2.13 of Chapter IV on pdf page 149 of the SOD. {SOD/149}
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the purpose, rationale or reasons, for the modification of Article 1.07 D.1 of Section
01 50 00 [Temporary Facilities, Accesses and Controls] of the Employer’s
Requirements. The fact that the Tribunal ordered such production, does not mean that
the Tribunal has reached any conclusion that such evidence is necessary in order to
properly and correctly construe the meaning of the Contract. The ACP maintains that
such evidence is not needed but that, in any event, if any evidence were needed, the
best evidence is the evidence of the Contractor’s own words in Referral 11.
2.72

In this regard, the Tribunal is reminded again that the Contractor interpreted the
introduction of the words in Article 1.07 D.1 in Amendment 16 dated 16 September
2008, exactly as the ACP has always argued they were meant, and exactly as the
Contract states, namely that the Parties, by including this clause within the Contract,
were agreeing that the basalt was not being guaranteed by the ACP for use as
aggregates in the Works. The Contractor cannot extract itself from its own words in
Referral 11.52 It has stated in terms that this is how it understood the provision, when
it was inserted into Amendment 16.

2.73

All of the above being said, the ACP addresses now the assertion by the Claimants at
paragraph 1227 of Chapter IV of the SOR, that they find it “incredible” that a change
of the magnitude and scope that the ACP now alleges was made to Article 1.07 D.1
was never discussed and/or approved by anyone within the ACP, or its consultants.
The Contractor argues that there is no evidence that the ACP intended to exclude its
“guarantee” for anything other than suitability for final aggregates, and certainly not
for the PLE basalt. The Claimants’ starting point is completely false, there was no
“guarantee” to be “excluded” in the first place.

2.74

As the ACP has already explained, the very evidence that this is the case, is the
Contractor’s own evidence produced during Referral 11. And, in any event, none of
this is relevant given that irrespective of this debate, the risk of natural physical
conditions in the excavated basalt was allocated to the Contractor by virtue of SubClause 4.12 [Unforeseeable Physical Conditions] of the Conditions of Contract.

2.75

The ACP also notes that the Tribunal concluded in its decision of 22 May 2018 in
response to Request 31 as follows:53
“… the Arbitral Tribunal agrees with the Claimants that it is
quite surprising that no correspondence or other documents
relating to the “purpose, rationale and/or reasons for the
modification of Article 1.07.D.1 of ER Section 01 50 00” has
been located.”

2.76

The ACP was ordered to make further efforts to locate responsive documents and
produce them.

2.77

The ACP took the Tribunal’s comment seriously. This is in the context that the ACP
had already complied with its obligations during document production by carrying out

52

53

See paragraph 67 on pdf page 23 of Part 1 of the Contractor’s SOC in Referral 11 at Exhibit R-1289
{R-1289/23} and paragraph 167 on pdf page 53 of the Contractor’s RRSOC in Referral 11 at
Exhibit R-0723. {R-0723/53}
See pdf page 8 of the letter from the Tribunal to the Parties dated 22 May 2018 at Exhibit R-1354
{R-1354/8}
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more than reasonable and proportionate searches. This meant that the ACP revisited
its searches which it had made and carried out further searches, yet still found no
documentation at all responsive to Request 31. In preparing this Rejoinder, yet
further searches have been made and no responsive documents found.
2.78

With respect to the Tribunal’s comment, the ACP does not agree that it is surprising
that there are no documents and in this Section will explain not only why that is the
case, but also provide further information on the nature and extent of the searches that
were made.

2.79

During the RFP period, as the Tribunal is aware, the RFP documents were amended
on 23 occasions which comprised amendments, not only to the Employer’s
Requirements, but the Conditions of Contract and many other documents, including
such documents as the GIR, for example. There is no record of the rationale for every
single change made which would have run to thousands of individual changes
throughout those documents. Of course there were reasons for changes made but
whether a formal reason for such change was documented and can now be found are
separate questions. For example, sometimes no reason was recorded because at the
time it was obvious why a change was being made. In this regard, the ACP must refer
to the documents which it produced in relation to Request 30, for example.54

2.80

Notwithstanding that the ACP says these documents were clearly privileged, the ACP
has produced the contemporaneous evidence which shows that the ACP had already
(before Amendment 16) identified a discrepancy between an earlier draft of SubClause 4.20 [Employer’s Equipment and Free-Issue Material] of the Conditions of
Contract, and the very same section of the Employer’s Requirements being considered
in Request 31, Section 01 50 00 [Temporary Facilities, Accesses and Controls]).

2.81

Following legal advice, which has been produced,55 it was clear that the ACP did not
consider it should be responsible for the free-issue materials, which included the
basalt, from which any aggregates might be made, and Sub-Clause 4.20 [Employer’s
Equipment and Free-Issue Material] of the Conditions of Contract was accordingly
amended.56 This position was consistent with Sub-Clause 4.12 [Unforeseeable
Physical Conditions] of the Conditions of Contract, which did not provide any relief
for natural physical conditions above the foundation level of the lock structures,
thereby allocating such risk to the Contractor.

2.82

Given that the amendment to Section 01 50 00 [Temporary Facilities, Accesses and
Controls] (Article 1.07 D.1) came after the changes referred to above, it is perhaps not
surprising that the amendment did not require any further internal discussion. This
wording was merely making the various provisions of the Contract consistent with
each other.

54

55

56

See Email from J. Quijano to A. Correa and J. De La Guardia dated 22 June 2008 at Exhibit C-1582;
{C-1582} Email from K. Arias to A. Correa dated 19 June 2008 at Exhibit C-1583 {C-1583} and Email
from E. Ferro to M. Asin dated 23 June 2008 at Exhibit C-1584. {C-1584}
See Email from J. Quijano to A. Correa and J. De La Guardia dated 22 June 2008 at Exhibit C-1582;
{C-1582} Email from K. Arias to A. Correa dated 19 June 2008 at Exhibit C-1583 {C-1583} and Email
from E. Ferro to M. Asin dated 23 June 2008 at Exhibit C-1584. {C-1584}
See paragraphs 19-20 on pdf page 6 of the Third Witness Statement of Jorge Quijano. {R-WS-18/6}
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2.83

By the time of Amendment 16, the draft Contract already reflected that the Contractor
would be responsible for the excavated and borrow material. Indeed, other parts of
the same Section of the Employer’s Requirements (Section 01 50 00) already
provided similar wording in relation to the free-issue materials. This had been
explained by the ACP’s Counsel, Karla Arias, in June 2008, when she pointed out a
contradiction between Sub-Clause 4.20 [Employer’s Equipment and Free-Issue
Materials] and various provisions in Section 01 50 00.57 Once this discrepancy had
been resolved, by Mr. Quijano’s decision,58 it was hardly surprising that a few weeks
later a similar amendment was made to Article 1.07 D.1 of the same Section to bring
it into line. This would not require a new decision – the decision had been made.

2.84

All of this accorded with the same risk allocation that was being refined in SubClause 4.12 [Unforeseeable Physical Conditions] in respect of physical conditions of
the materials to be excavated above foundation level. That no documentary record
explaining the reasons for the change can now be found is not surprising.

2.85

Nevertheless, the ACP made extensive searches during the course of document
production in this Arbitration to see if there were any documents responsive to this
Request 31. Without waiving privilege in any of those searches, the ACP can confirm
that, amongst other things, the following occurred:

2.86

57
58

(a)

significant electronic searches were made by external Counsel of external
Counsel’s own documents from the RFP stage, it being acknowledged that
Mayer Brown were external Counsel to the ACP during the RFP period, and
were involved in many elements of the drafting and review of the Conditions
of Contract and review of the RFP documents. Those searches were overseen
by a Partner at Mayer Brown and the search results were also then reviewed
by a Partner within Vinson & Elkins representing the ACP in this Arbitration;

(b)

detailed and extensive searches were carried out on the Relativity platform
hosted by Vinson & Elkins, on behalf of the ACP in this Arbitration. The
results were reviewed, and no responsive documents were found. This
included searches of the emails of many custodians involved in the drafting
and discussion of the RFP documents, including ACP’s internal counsel, yet
no responsive documents were found;

(c)

in parallel, the ACP carried out its own searches for responsive documents;

(d)

CH2M Hill, consultant to the ACP during the RFP process, and who was
involved with the drafting of the Employer’s Requirements, were requested by
the ACP to produce any emails or other document they had concerning such
change, but no responsive documents were provided as a result of these
searches.

In sum, the ACP went well beyond what could be considered reasonable and
proportionate in searching for such responsive documents, and carried out yet further
searches once the Tribunal made known its view that the results were “surprising”.

See Email from K. Arias to A. Correa dated 19 June 2008 at Exhibit C-1583. {C-1583}
See Email from J. Quijano to A. Correa and J. De La Guardia dated 22 June 2008 at Exhibit C-1582.
{C-1582}
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The ACP says that it has fully complied with its document production obligations,
that no documents have been found to exist responsive to Request 31, and that the fact
that this is the case is not “surprising”.
2.87

Even if the Tribunal were to remain of the view that it is surprising no documents
have been found (which it really should not), no adverse inferences would be
warranted. The meaning and intention of the Contract is clear, and the Contractor has
already admitted that it fully understood and recognised what the change to this part
of the draft Contract was intended to mean, and how it reacted to this. There is no
room for an adverse inference.
g.

The Contractor’s baseless assertion that there is something suspicious about
the changes made during the RFP period concerning the PLE basalt

2.88

At paragraphs 1231-1237 of Chapter IV of the SOR, the Contractor makes the
baseless and outrageous suggestion that there is an “irresistible inference that around
the summer of 2008, ACP identified a concern regarding the suitability of the PLE
basalt as a primary source of concrete aggregates”. The assertion seems to be based
on some changes to the RFP, all of which were recognised and appreciated at the time
by GUPC, as the Contractor has admitted.

2.89

The ACP denies that it ever reached a conclusion that there were problems with the
PLE basalt, and in fact there is no such problem. The ACP has never alleged, and
does not allege in this Arbitration, and has never believed, that the basalt from the
PLE, Aguadulce Quarry or anywhere else, was unsuitable for the production of
aggregates. It was in fact so used.

2.90

The ACP has never once argued that the basalt is unsuitable and the idea that it
privately thought this to be the case, but chose to keep this hidden from the Tenderers,
is as absurd as it is preposterous. As Mr. Quijano, the Project Director for the
Expansion Program, confirms in his Third Witness Statement:59

2.91

The ACP, therefore, remains of the view, as it always has been, that the sound basalt
to be excavated from the PLE is and was a suitable source for the production of
concrete aggregate, provided proper procedures were implemented by the Contractor.
As confirmed in the witness evidence of the ACP served with this Rejoinder, none of
those who would have been party to any such concern or belief, and involved in the

59

See paragraph 13 on pdf page 5 of the Third Witness Statement of Jorge Quijano. {R-WS-18/5}
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RFP process at the time, were aware, or are even aware today, of any such concern
with the excavated basalt.60
2.92

In fact, the arguments made at paragraph 1236 of Chapter IV of the SOR, simply echo
similar arguments made in Referral 11 in the RRRSOC by the Contractor. All of the
arguments are premised on a completely false assumption. There was no sudden
change in the risk allocation in this regard in the RFP Documents in the middle of
2008.

2.93

From the early stages of the RFP documents, the Contractor was to have
responsibility for the physical conditions at the Site.61 What occurred, as the ACP
describes fully in Appendix 1 hereto, is that the Conditions of Contract were refined
over time as a consequence of the negotiations and a sophisticated scheme developed,
which allocated geotechnical responsibility and risk and made clear that the risk of
natural physical conditions above foundation level (i.e. including the excavated
basalt) lay with the Contractor, all as the Contractor has previously admitted.
h.

The Contractor has no answer for Sub-Clause 4.12 [Unforeseeable Physical
Conditions] of the Conditions of Contract and its prior admissions in this
respect

2.94

At paragraphs 1238-1249 of Chapter IV of the SOR, the Contractor makes a meagre
attempt to answer the ACP’s case that the Contract expressly allocates the risk of
natural physical conditions of the excavated materials above foundation level to the
Contractor. The ACP set out its case in this regard clearly at paragraphs 2.33-2.47 of
the SOD.

2.95

If there were any confusion in the Tribunal’s mind after considering the Contractor’s
attempts to weave a path through the various provisions of the Employer’s
Requirements and Sub-Clause 4.20 [Employer’s Equipment and Free-Issue Material],
there can be no doubting the effect and meaning of Sub-Clause 4.12 [Unforeseeable
Physical Conditions] of the Conditions of Contract. The ACP repeats and relies upon
its case as set out in the SOD.

2.96

Of course, the argument that Sub-Clause 4.12 [Unforeseeable Physical Conditions] of
the Conditions of Contract does not expressly refer to the properties of the PLE basalt
is, as the ACP has already pointed out, wholly inconsistent with the Contractor’s
arguments in the Foundation Conditions Claims in this Arbitration. In those claims,
the Contractor has no difficulty at all interpreting the clause to apply to the natural
physical conditions of the foundation level basalt, upon which the Contractor bases
those claims. The ACP does not deny that the natural physical conditions below
foundation level include those of the basalt, and the same is the case for the physical
conditions above foundation level.

2.97

The fact that the physical conditions complained of in relation to the basalt apply
specifically in the case of Sub-Clause 4.12 [Unforeseeable Physical Conditions] of

60

61

See the Second Witness Statement of Alberto Alemán; {R-WS-17} the Third Witness Statement of
Jorge Quijano; {R-WS-18} the Second Witness Statement of Derek Irving {R-WS-24} and the Fourth
Witness Statement of Francisco Miguez. {R-WS-19}
As Mr. Zaffaroni now seems to admit at paragraph 14 on pdf page 6 of the Third Witness Statement of
Antonio Zaffaroni. {C-WS-47/6}
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the Conditions of Contract is recognised by the Contractor. The claims it makes in
relation to the foundation conditions rely upon the very same alleged natural physical
conditions as are said to exist in the excavated basalt. This cannot seriously be in
dispute, but in case it is, the Tribunal only need to look to the Suárez and García
Report at paragraph 69 which provides as follows:62

2.98

The Contractor simply cannot deny that it relies on the very same physical conditions
(smectites) in both the basalt aggregate and foundation conditions claims:63

2.99

The Contractor cannot have it both ways. If the presence of smectites in the basalt, is
a natural physical condition to be complained of for the purposes of Sub-Clause 4.12
[Unforeseeable Physical Conditions] at and below foundation level (as it clearly is on
the Contractor’s case), then it must similarly be a natural physical condition in
relation to the excavated basalt above foundation level. In this instance, and as
explained in the SOD, Sub-Clause 4.12.6 of the Conditions of Contract applies. The
Contractor can have no claim outside of the provisions of Sub-Clause 4.12
[Unforeseeable Physical Conditions] of the Conditions of Contract in relation to such
natural physical conditions. That is the end of the matter. The risk is clearly allocated
to the Contractor.

2.100 Finally, and to remind the Tribunal, the Contractor has in the past admitted that the
physical conditions of the excavated basalt was a claim which it considered fell within
the ambit of the provisions of Sub-Clause 4.12 [Unforeseeable Physical Conditions]
of the Conditions of Contract. Had the allocation of risk in that clause meant that the
ACP was responsible for the natural physical conditions in the materials to be
excavated above the foundation level, then the claim could have been advanced (in
principle at least) under that Sub-Clause.
2.101 In the SOR, the Contractor has not explained why it originally sought to make its
claim (albeit on a flawed basis) under Sub-Clause 4.12 [Unforeseeable Physical
Conditions] in its Interim Claim.64 Even after that, with present Counsel on board, the
Contractor presented its claim as a physical condition in Referral 11, in its very own
SOC under Sub-Clause 4.12 [Unforeseeable Physical Conditions]:65

62
63
64
65

See paragrapoh 69 on pdf page 23 of the First Expert Report of Professor Mercedes Suárez Barrios and
García Romero. {C-EX-27/23}
See paragraph 709 of Chapter V on pdf page 828 of the SOR. {SOR/828}
See paragraph 2.37 of Chapter V on pdf page 188 of the SOD. {SOD/188}
See paragraph 173 on pdf page 61 of Part 1 of the Contractor’s SOC in Referral 11 at Exhibit R-1289.
{R-1289/61}
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(emphasis added)
2.102 The Contractor now says this Sub-Clause does not apply. It has clearly belatedly
realised that the risk it complains of was allocated to it and the sub-clause provides no
relief, and Sub-Clause 4.12.6 of the Conditions of Contract applies.
2.103 It also bears remembering that the Contractor positively averred during DAB Referral
11 in relation to the basalt that, during the RFP period, the ACP “transferred the risk
of the Pacific Site (including PLE) basalt entirely to the Contractor”.66 The
Contractor also admitted that its protection for Unforeseeable adverse physical
conditions was limited to “only those encountered at or below the foundation level in
the area inside the footprint of the Locks exclusively”.67 The Contractor went on even
to admit as follows “the risk of unforeseeable adverse physical conditions
encountered above the foundation level within the Locks and above or below the
foundation level in any area outside the Locks was shifted to the Contractor”.68
2.104 The Contractor’s argument at paragraph 1244 of Chapter IV of the SOR appears to
inadvertently admit (again) that the clause applies to allocate the risk of excavated
basalt to the Contractor. In doing so, the Contractor forgets its repeated contention
that it could not separate the best basalt as it excavated, from unsuitable material; a
risk which even on the Contractor’s view of the Contract, belongs to it.69
i.

Sub-Clause 1.16 [Entire Agreement] of the Conditions of Contract

2.105 At paragraphs 1250-1256 of Chapter IV of the SOR, the Contractor again seeks to
circumvent another provision of the Contract which it agreed at the time of entering
into the Contract. The ACP’s position on the validity and meaning of Sub-Clause
1.16 [Entire Agreement] is set out at length in Chapter IV of the SOD and the ACP
does not need to repeat its position in that regard.70
2.106 The ACP does not agree that Sub-Clause 1.16 [Entire Agreement] effectively
represents a “rebuttal presumption” that each Party did not rely upon representations
made by the other that would have induced it to enter into the Contract. Such
66
67
68
69
70

See paragraph 7(g) on pdf page 9 of the Contractor’s RRSOC in Referral 11 dated 2 June 2014 at
Exhibit R-0723. {R-0723/9}
See bullet point 2 of paragraph 174 on pdf page 54 of the Contractor’s RRSOC in Referral 11 dated 2 June
2014 at Exhibit R-0723. {R-0723/54}
See bullet point 3 of paragraph 174 on pdf page 54 of the Contractor’s RRSOC in Referral 11 dated 2 June
2014 at Exhibit R-0723. {R-0723/54}
See, for example, paragraph 92 on pdf page 23 of the Third Witness Statement of Antonio Zaffaroni.
{C-WS-47/23}
See, for example, paragraphs 2.1-2.13 of Chapter IV from pdf page 146 of the SOD. {SOD/146}
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understanding of Sub-Clause 1.16 [Entire Agreement] is completely unsupported and
departs from the explicit text of the contractual provision. As explained by Prof. Del
Moral, “[t]here is no such presumption. The text of the clause could not be clearer:
such reliance is excluded”.71
2.107 In fact, the Contractor not only declared at the moment it entered into the Contract
that it had not relied on any representation; it also “waive[d] the right to bring a claim
for any representation that may have existed”,72 which is precisely what it is now
doing. In that sense, the Contractor’s allegations constitute a direct violation of its
own declaration and thus a clear case of bad faith prohibited by the principle of venire
contra factum proprium non valet, upon which the Contractor’s own legal expert
relies on in this Arbitration.73
2.108 In any event, the factual evidence suggests that, in relation to all of the representations
which the Contractor cites, there is no evidence at all that GUPC relied upon such
alleged representations at the time of tender. Indeed, such evidence as there actually
is, such as that provided by Prof. Di Pace, and the Contractor’s own statements during
Referral 11, were to the opposite effect, i.e. that GUPC did not rely upon any such
representations.74
2.109 Indeed, the Contractor’s own evidence in this Arbitration is that it made its own
interpretations of the data the ACP provided and made its own investigations as to the
suitability of the basalt, none of which would have been necessary had it been merely
relying upon the ACP’s alleged representation. In fact, previously, the Contractor
even admitted, as regards this claim, that GUPC had in fact verified the abundant,
consistent and reliable information the ACP had provided.75
j.

Sub-Clause 5.1 [General Design Obligations] of the Conditions of Contract

2.110 At paragraphs 1257-1272 of Chapter IV of the SOR, the Contractor again tries to
wriggle out of clearly agreed and unambiguous express clauses which provide, inter
alia, that the ACP is not responsible for certain of the information which it provided in
the Contract. There is nothing contentious about such clauses which are regularly
used in construction contracts. The ACP repeats its position as set out at paragraphs
2.49-2.55 of Chapter V of the SOD.
2.111 Neither can the Contractor escape from the fact that Sub-Clause 5.1 [General Design
Obligations] has already been the subject of decision in the Cofferdam Arbitration,
upon which the ACP relies. For example, the Cofferdam Final Award provided as
follows:76

71
72
73
74
75
76

See paragraph 450 on pdf page 126 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/126}
See paragraph 440 on pdf page 124 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/124}
See paragraph 281 on pdf page 53 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/53}
See paragraph 16 on pdf page 7 of the First Witness Statement of Prof. Guillermo Di Pace
{R-WS-11/7}.
See paragraph 164(a) on pdf page 58 of the Part I of the Contractor’s SOC in Referral 11 at
Exhibit R-1289. {R-1289/58}
See paragraphs 352-354 on pdf page 81 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/81}
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2.112 Therefore, the Contractor’s arguments at paragraphs 1257-1272 of Chapter IV of the
SOR are irrelevant and simply attempt to evade the bargain which the Contractor
entered into.
2.113 The Claimants also seek to rely on arbitral jurisprudence and, in particular, ICC Case
No. 10619 to support their flawed contractual interpretation as to risk allocation.77
This is particularly desperate in circumstances where an ICC Tribunal has already
decided these very matters in the Cofferdam Final Award. To suggest ICC Case No.
10619 has any relevance at all in such circumstances is fanciful. The Claimants
cannot be serious that the Tribunal should give more weight to a random ICC award,
under a different law, wholly different contract, and remarkably different facts, than
an ICC Tribunal that has already decided these very same issues in respect of this
Contract.
2.114 In any event, notwithstanding all of this, the case is of no relevance to the dispute
under the Contract. There are some key distinguishing features. As the Contractor
notes, the dispute in ICC Case No. 10619 arises from the FIDIC Red Book Fourth

77

See paragraph 1264 of Chapter IV on pdf page 426 of the SOR {SOR/426} and Interim and Final Awards
in Case 10619 at Exhibit C-LA-0356. {C-LA-0356}
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edition, 1987.78 The design responsibility and risk allocation in the Red Book 1987 is
completely different to that established in the Contract:
(a)

the Red Book 1987 allowed for design to be carried out by the Employer or
the Contractor;

(b)

the TSLP is based on the Yellow Book 1999 with many bespoke amendments
as is usual in international projects, meaning that the Contractor designs the
Works and has full responsibility for the same;

(c)

in the contract in ICC Case No. 10619 there were (for example) none of the
following clauses: Sub-Clause 4.20 [Employer’s Equipment and Free-Issue
Material], Sub-Clause 4.12 [Unforeseeable Physical Conditions], Sub-Clause
5.1 [General Design Obligations] and Sub-Clause 1.16 [Entire Agreement].

2.115 The Contractor must know of these fundamental differences in design responsibility
and risk allocation and yet, still seeks, somewhat disingenuously, to rely on an ICC
case based on Red Book 1987 which is completely different to the Contract.79
2.116 Further, it is clear from the ICC Case No. 10619 that the contractor in that case was
not expected to carry out its own investigations.80 However, this too, is different to
the TSLP:

78
79
80
81
82
83

(a)

the ACP made the Site available to Tenderers to undertake visits and
inspections. The Tenderers were given access to do tests, borings and any
other type of inspection or investigation that they may have required;

(b)

the ACP agreed to pay a stipend of USD 15 million, shared between any
losing Tenderer that submitted a compliant tender.81 This meant each losing
Tenderer was guaranteed to receive at least USD 5 million simply for
submitting a compliant tender;

(c)

under Panamanian law, as confirmed by the Cofferdam Final Award, the
Contractor had a duty to self-inform;

(d)

as confirmed by a member of GUPC’s bid team, GUPC made their own
investigation of suitable basalt sources;82

(e)

the Contractor even agreed that that it had “ample and unrestricted
opportunity” to examine the Site;83

See paragraph 1264 of Chapter IV on pdf page 426 of the SOR. {SOR/426}
In any event, the Claimants are no strangers to contracts that allocate such risks to the contractor. See, for
example, Exhibit R-1115. {R-1115}
See Interim and Final Awards in Case 10619 at Exhibit C-LA-0356. {C-LA-0356}
See paragraph 5 of Part A “General” on pdf page 2 of the Instructions to Tenderers at Exhibit C-0849.
{C-0849/2}
See paragraphs 88-90 on pdf page 18 of the Second Witness Statement of Prof. Guillermo Di Pace.
{R-WS-23/18}
See Sub-Clause 1.9.1 [Errors in the Employer’s Requirements] on pdf page 35 of the Conditions of
Contract at Exhibit R-0007. {R-0007/35}
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(f)

the Contractor even admitted it verified the abundant and consistent
information that the ACP provided.84

2.117 Considering the foregoing, the Contractor’s reliance on ICC Case No. 10619 is
misplaced. Indeed, the numerous differences between that case and the present
dispute mean it can be ignored.
3.

THE ALLEGED ERROR IN THE EMPLOYER’S REQUIREMENTS
a.

Summary

3.1

In the SOR, the Contractor seeks again to re-write the plain and unambiguous
provisions of the Contract. The ACP has explained its position in detail in Section 3
of Chapter V of the SOD, and the ACP repeats and relies on the position therein.

3.2

There is no contemporaneous evidence supporting the claim that GUPC relied on the
EsIA when preparing its Tender because it erroneously believed that it contained a
requirement on the Contractor that it must use the PLE basalt for the production of
concrete aggregate. In fact, the witness and factual evidence is to the contrary.85 It is
no surprise that neither BTM nor CANAL considered there to be any such
requirement.

3.3

It is the ACP’s case that there is no requirement in the EsIA that the Contractor was
required to use the PLE basalt for concrete aggregate. The Contractor’s arguments in
the SOC in this regard were carefully analysed and responded to by the ACP in
Section 3(n) of Chapter V of the SOD. However, the Contractor has done very little
to engage with the ACP’s position.

3.4

Instead of engaging with the ACP’s case in the SOD, the Contractor embarks on a
trawl through the RFP period in an attempt to create an inference that the case it now
makes is somehow supported by actions during the RFP period. This is a fruitless
endeavor for many reasons, and does nothing more than to serve as a distraction.
More importantly, however, the ACP has explained on numerous occasions its
position regarding the agreement reached between the Parties in Sub-Clause 1.16
[Entire Agreement].86

3.5

The ACP’s case can be briefly summarised as follows:

84
85

86
87

(a)

from a contractual perspective, as explained above, the Contractor was
responsible for excavating and using or disposing of the excavated material;

(b)

the claim being made is in respect of the natural physical conditions of the
basalt, which is subject to Sub-Clause 4.12.6 [Unforeseeable Physical
Conditions].87 As the claim is for a natural physical condition, but falls

See paragraph 164(a) on pdf page 58 of Part I of the Contractor’s SOC in Referral 11 at Exhibit R-1289.
{R-1289/58}
See paragraphs 14-16 on pdf page 6 of the First Witness Statement of Prof. Guillermo Di Pace
{R-WS-11/6} and Section 3(p) of Chapter V from pdf page 208 of the SOD which discusses GUPC’s
Tender. {SOD/208}
See, for example, Section 2 of Chapter IV from pdf page 146 of the SOD. {SOD/146}
See Sub-Clause 4.12.2 on pdf page 59 of the Conditions of Contract at Exhibit R-0007. {R-0007/59}
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outside the scope of recovery permitted in Sub-Clause 4.12.2 [Unforeseeable
Physical Conditions],88 the claim is prohibited;

88
89
90
91
92
93
94
95

(c)

there was, in fact, no requirement in the EsIA that the PLE basalt be used by
the Contractor exclusively and only for concrete aggregate, or at all. Indeed,
GUPC, like the other Tenderers, never believed that there was such a
requirement, because there was not;89

(d)

in fact, the Employer’s Requirements expressly contradict the Contractor’s
case, providing, in terms, that the rock coming from the excavations was a
potential source of aggregates that may be used, but that the Contractor could
consider other options;90

(e)

even if (which is denied) the Contractor is correct that the entire EsIA forms
part of the Employer’s Requirements, the various parts of the EsIA that the
Contractor relies upon to demonstrate that there was, allegedly, a requirement
on it to use the PLE basalt as a source of concrete aggregate, do not actually
demonstrate this;91

(f)

there was no error anyway, and the contemporaneous facts undermine the
Contractor’s retrospective arguments because in any event:
(i)

the PLE basalt was used by the Contractor for concrete aggregate and,
indeed, was also used as rockfill for the 1939 excavation – purposes
expressly contemplated in the EsIA;92

(ii)

the Contractor’s previous geotechnical expert, Mr. Page, has already
confirmed that the PLE basalt when processed (and after being
stockpiled) was acceptable to be used as aggregates for concrete used
to build the lock structures;93

(iii)

the Contractor admits that it used the PLE basalt as rockfill for the
1939 excavation, a task that always needed to be performed. It was not
“disposed of”, but was used as part of the performance of the Works;94
and

(iv)

the Contractor used the PLE basalt for various other construction
purposes.95

See Sub-Clause 4.12.2 on pdf page 59 of the Conditions of Contract at Exhibit R-0007. {R-0007/59}
See Sections 3(n) and 3(p) of Chapter V from pdf page 204 of the SOD. {SOD/204}
See paragraph 1.07 D.1 of Section 01 50 00 on pdf page 8 of the Employer’s Requirements at
Exhibit C-0973. {C-0973/8}
See Section 3(n) of Chapter V from pdf page 204 of the SOD. {SOD/204}
See paragraph 117 on pdf page 71 of the First Witness Statement of Maria Baz. {C-WS-14/71}
See pdf page 57 of the Expert Report of T. C. Page in Referral 11 at Exhibit R-0693. {R-0693/57}
See paragraph 840 of Chapter III on pdf page 272 of the SOC. {SOC/272}
See for example paragraphs 76-78 from pdf page 19 of the First Witness Statement of Riziero
Montanari. {R-WS-15/19}
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b.
3.6

3.7

3.8

The ACP noted in the SOD that little attention was given to the requirements of, and
warranties given by, the Contractor in the Contract.96 Addressing the points in
paragraphs 1344-1349 of Chapter IV of the SOR:
(a)

the alleged “impossibility to use the PLE Basalt as [sic] primary source of
aggregates for the Project”97 is denied. The EsIA placed no requirement on
the Contractor to use the PLE basalt as the primary source of concrete
aggregate, and nor was this supposed requirement reflected in GUPC’s
Tender;98

(b)

the Contractor expressly agreed in the Contract that it had ample and
unrestricted opportunity, using due care and Prudent Industry Practices, to
scrutinize and diligently examine the Employer’s Requirements;99

(c)

the review of the Employer’s Requirements was to continue after the
Commencement Date and there was a 42 day period in which the Contractor
was to notify of any error, fault or other defect in the Employer’s
Requirements. No notice was issued within 42 days of the Commencement
Date.100

The context of this is important, as the ACP explained in the SOD:101
(a)

the Tender did not suggest that GUPC believed the PLE basalt had to be used
exclusively for concrete aggregate because of a requirement in the EsIA; and

(b)

none of the other Tenderers believed that the PLE basalt had to be used
exclusively for concrete aggregate because of a requirement in the EsIA.

There was no notice issued under Sub-Clause 1.9.2 because the Contractor did not
believe that the EsIA contained the requirement that it now, retrospectively, alleges.
Again, this is consistent with the ACP’s case (and the Contractor’s contemporaneous
understanding) that there was no requirement to use the PLE basalt exclusively for
concrete aggregate.
c.

3.9

96
97
98
99
100
101

The Acknowledgements and Warranties given by the Contractor

The Requirements of Sub-Clause 1.9.4 [Errors in the Employer’s
Requirements]

The ACP explained its position regarding the requirements of Sub-Clause 1.9.4
[Errors in the Employer’s Requirements] in Section 3(d) of Chapter V of the SOD.
Below, the ACP addresses the points in paragraphs 1350-1359 of Chapter IV of the
SOR.

See Section 3(c) of Chapter V from pdf page 196 of the SOD. {SOD/196}
See paragraph 1344 of Chapter IV on pdf page 444 of the SOR. {SOR/444}
See Section 3(p) of Chapter V from pdf page 208 of the SOD. {SOD/208}
See Sub-Clause 1.9.1 [Errors in the Employer’s Requirements] on pdf page 35 of the Conditions of
Contract at Exhibit R-0007. {R-0007/35}
See Sub-Clause 1.9.2 [Errors in the Employer’s Requirements] on pdf page 35 of the Conditions of
Contract at Exhibit R-0007. {R-0007/35}
See Section 3(p) of Chapter V from pdf page 208 of the SOD. {SOD/208}
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3.10

The ACP notes that the Contractor has still not engaged with the requirements of SubClause 1.9.4 [Errors in the Employer’s Requirements], as explained in paragraph 3.23
of Chapter V of the SOD.

3.11

The ACP accepts the Contractor’s admission that it did not notify of an error in the
Employer’s Requirements under Sub-Clause 1.9.4 [Errors in the Employer’s
Requirements].102 Again, this accords with the Contractor’s contemporaneous
position that it did not consider that there was a requirement in the EsIA to use the
PLE basalt for concrete aggregate, and/or it did not consider there to be any error.

3.12

There is a suggestion in paragraphs 1353-1355 of Chapter IV of the SOR that the
Contractor advanced a claim in its Interim Claim pursuant to Sub-Clause 1.9.4
[Errors in the Employer’s Requirements]. This is misleading because, while the
Contractor did mention the clause in its Interim Claim, it did not advance a claim
pursuant to Sub-Clause 1.9.4 [Errors in the Employer’s Requirements], and nor did it
seek any relief pursuant to that clause.103

3.13

The suggestion that the ACP was assessing the claim as if the Contractor had done so
at paragraph 1354 is equally misleading. The first time the claim was advanced was
in the SOC in the Referral 11 DAB proceedings, after the Contractor had changed its
legal team. This is significant. If the Contractor had truly labored under a misplaced
belief for years and years that it was contractually required by the Employer’s
Requirements to use the PLE basalt, and also believed this amounted to an error, why
did it not even make a claim under that Sub-Clause? Instead, the Contractor claimed
this amounted to a natural physical condition.

3.14

The ACP repeats and relies on its position in Section 2 concerning Sub-Clause 4.12.6
[Unforeseeable Physical Conditions] of the Conditions of Contract and the validity of
such clause under Panamanian law.
d.

3.15

102
103
104
105
106

The Contractual Status of the EsIA

The ACP set out, in Section 3(e) to 3(l) of Chapter V of the SOD, its arguments as to
the contractual status of the EsIA. These arguments do not appear to be addressed in
any specific detail in the SOR. The ACP repeats and relies on its position in this
regard. In short:
(a)

the EsIA is prima facie part of the Volume VI Documents. It is defined as
such in the Contract;104

(b)

the Contract provides in two places (Sub-Clause 1.13 [Compliance with
Laws]105 and Sub-Clause 4.18 [Protection of the Environment]),106
consistently, that insofar as compliance with the EsIA is concerned, the
Contractor only needs to comply with those “requirements and actions” that
are specified in the EsIA. Those “requirements and actions” were specifically
identified in the Employer’s Requirements;

See paragraph 1355 of Chapter IV on pdf page 447 of the SOR. {SOR/447}
See “Section IV Summary of Entitlement” on pdf page 47 of Exhibit C-0999. {C-0999/47}
See Sub-Clause 1.1.5.10 of the Conditions of Contract at pdf page 19 of Exhibit R-0007. {R-0007/19}
See pdf page 38 of the Conditions of Contract at Exhibit R-0007. {R-0007/38}
See pdf page 62 of the Conditions of Contract at Exhibit R-0007. {R-0007/62}
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(c)

Sub-Clause 4.18 [Protection of the Environment]107 requires the Contractor to
undertake the Works in accordance with Sections 01 57 19 [Temporary
Environmental Controls],108 01 57 19.13 [Environmental Management
Systems]109 and 01 74 19 [Construction Waste Management and Disposal]110
of the Employer’s Requirements, and to take responsibility for implementing
and carrying out all “actions specified or required” in the EsIA, as they relate
to the Works. There is no action specified or required in the EsIA on the
Contractor to use the PLE basalt as a source of concrete aggregate;

(d)

the slipsheet in Volume II, Part 3, Subpart 3.3 provides:111

Clearly, the Employer’s Requirements incorporated those parts of the EsIA as
specified in Section 01 57 19 [Temporary Environmental Controls];

107
108
109
110
111
112
113

(e)

Section 01 57 19 [Temporary Environmental Controls]112 incorporates into the
Employer’s Requirements applicable parts of the EsIA. Those applicable
parts, relating specifically to the requirement for monitoring, mitigation and
prevention of temporary environmental controls, were those identified in the
relevant parts of Chapter 8 of the EsIA. This is explained in Section 3(h) of
Chapter V of the SOD. Section 01 57 19 [Temporary Environmental
Controls] contains no requirement on the Contractor to use the PLE basalt as a
source of concrete aggregate. It relates to temporary environmental controls;

(f)

Section 01 57 19.13 [Environmental Management Systems]113 describes the
requirements that the Contractor is to undertake as to the manuals that are to
be prepared, and systems that are to be put into place, as to environmental

See pdf page 62 of the Conditions of Contract at Exhibit R-0007. {R-0007/62}
See the Employer’s Requirements – Section 01 57 19 [Temporary Environmental Controls] at
Exhibit C-0972. {C-0972}
See the Employer’s Requirements – Section 01 57 19.13 [Environmental Management Systems] at
Exhibit C-0996. {C-0996}
See the Employer’s Requirements – Section 01 74 19 [Construction Waste Management and Disposal] at
Exhibit R-0343. {R-0343}
See the Volume II, Part 3, Subpart 3 – Coversheet – Environmental Requirements at Exhibit R-1556.
{R-1556}
See the Employer’s Requirements – Section 01 57 19 [Temporary Environmental Controls] at
Exhibit C-0972. {C-0972}
See the Employer’s Requirements – Section 01 57 19.13 [Environmental Management Systems] at
Exhibit C-0996. {C-0996}
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compliance. This particular section cross refers back to Section 01 57 19
[Temporary Environmental Controls] and confirms that those parts of the
EsIA that are part of the Employer’s Requirements are those “applicable parts
of Chapter 8”. This is also reinforced in sections 1.05 A(5)(b) and 1.05 D of
Section 01 57 19.13 [Environmental Management Systems]. This is explained
in Section 3(i) of Chapter V of the SOD. Section 01 57 19.13 [Environmental
Management Systems] contains no requirement on the Contractor to use the
PLE basalt as a source of concrete aggregate;

3.16

114
115

(g)

Section 01 74 19 [Construction Waste Management and Disposal]114 relates to
general matters concerning construction waste management and disposal.
Section 01 74 19 [Construction Waste Management and Disposal] contains no
requirement on the Contractor to use the PLE basalt as a source of concrete
aggregate;

(h)

the slipsheet in Volume VI, Part 4, provides:115

(i)

it is quite clear, therefore, that:
(i)

Volume II (i.e. the Employer’s Requirements) included those parts of
the EsIA as specified in Section 01 57 19 [Temporary Environmental
Controls]; and

(ii)

Volume VI (i.e. the ‘for information only’ documentation)
incorporated the full EsIA.

It is plainly obvious that the reference to “actions specified or required” by the EsIA
in Sub-Clause 4.18 [Protection of the Environment] relates to those actions specified
in the listed sections of the Employer’s Requirements. Accordingly, there are select
parts of Chapter 8 of the EsIA that are included in the Employer’s Requirements. As
explained in Sections 3(l) to 3(o) of Chapter V of the SOD, there is simply nothing in
the EsIA that contains a requirement on the Contractor that it must use the PLE basalt
for the production of concrete aggregate.

See the Employer’s Requirements – Section 01 74 19 [Construction Waste Management and Disposal] at
Exhibit R-0343. {R-0343}
See the Volume VI, Part 4 – Coversheet – Environmental at Exhibit R-1597. {R-1597}
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3.17

As to paragraph 1312 of Chapter IV of the SOR, the ACP’s copy of the Contract does
include a physical copy of the EsIA in Volume VI, Part 4, and this has never been
challenged previously. Indeed, the ACP referred to an exhibit prepared by the
Contractor.116 However, even if this is not correct, it is not controversial that the EsIA
is part of the Contract, whether physically included, or whether the Tenderers had to
download the document.

3.18

As to footnote 2311 of Chapter IV of the SOR:
(a)

as the ACP identified in its Response, Exhibit C-0683 is not physically
contained in Volume II of the Contract, despite the Contractor representing
that it was. What is contained in Volume II is the slipsheet at Exhibit R-1556;
and

(b)

it is not clear if the Contractor is now alleging that it did not download a copy
of the EsIA during the RFP period. If that is its case, then this obviously
presents a difficulty because, if GUPC did not download the full version of the
EsIA during the RFP period, GUPC could not have relied upon it to form the
view that the EsIA required the use of the PLE basalt for concrete aggregate.
The absence of witness evidence on this point is telling.

e.

The EsIA does not require the use of the PLE basalt as the primary source
of concrete aggregate

3.19

In Sections 3(n) and 3(o) of Chapter V of the SOD, the ACP set out its case as to why
the EsIA does not require the use of the PLE basalt as the primary source of
aggregate. The ACP’s response included a detailed review of each assertion made by
the Contractor in the SOC as to why it contends the EsIA contained such a
requirement.

3.20

When these Sections of the SOD are considered, the position is obvious. The ACP
analysed each assertion made by the Contractor and demonstrated that the EsIA does
not require the use of the PLE basalt as the primary source of aggregate.
Furthermore, the ACP also identified various things that the Contractor would
presumably classify as ‘requirements’, under its interpretation of the EsIA, which the
Contractor did not do. From the ACP’s review of the SOR, it appears that the
Contractor has not engaged with the ACP’s analysis.

3.21

This is important, because it demonstrates that there was no requirement in the EsIA
to use the PLE basalt for concrete aggregate. As there is no requirement, the
Contractor’s case must fail, and renders all of the Contractor’s arguments outside of
this issue devoid of any merit.
f.

3.22

116

Response to the new arguments concerning the EsIA through the RFP
period

Instead of addressing the ACP’s case, the Contractor has sought to set out a new
argument based on the changes made during the RFP period. This is contained in
paragraphs 1278-1317 of Chapter IV of the SOR.

That is, Exhibit C-0196 described by the Contractor in its Index to the SOC as “Contract, Volume VI,
Environmental Impact Study”. {C-0196}
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3.23

Firstly, the ACP, denies that any of this is relevant to understanding the contractual
status of the EsIA.117 The ACP repeats and relies on its position regarding the
applicability of Sub-Clause 1.16 [Entire Agreement].118 Furthermore, the ACP
repeats its position that there is no evidence at all that GUPC (or any of the Tenderers
for that matter) considered that there was a requirement in the EsIA that the PLE
basalt be used as the primary source of concrete aggregate.

3.24

As a result, the changes made during the RFP period have absolutely no bearing or
relevance, and serve only to detract from the material facts. It is also to be
remembered that during the RFP period:

3.25

117
118
119
120
121
122
123
124

(a)

responsibility for the excavated basalt, including the PLE basalt, was allocated
by agreement to the Contractor, as the Contractor has previously admitted;119

(b)

GUPC knew that any expectation that the basalt could be used for concrete
aggregate was “unwarranted”;120

(c)

GUPC recognised that the geology at the Project Site was “complex”;121

(d)

when the ACP was asked if it had a preference for a source of aggregate, the
answer was that the ACP had “no preference regarding sources for
aggregate”;122

(e)

the ACP even explained to the Tenderers that it had no experience with the use
of the basalt from the excavation as concrete aggregate;123

(f)

GUPC’s Tender did not contemplate only using the PLE basalt for concrete
aggregate, and neither did the other Tenders;

(g)

Prof. Di Pace’s evidence is that when MWH and CUSA were exploring the
various basalt sources for the Works, they were not working under the
delusion that the PLE was required to be used for concrete aggregate.124 No
witness has come forward from the Claimants to say that this is what GUPC
thought at the time.

Without prejudice to this position, the ACP briefly responds as follows:

See paragraph 1278 of Chapter IV on pdf page 427 of the SOR. {SOR/427}
See Section 2.i of Chapter III of this Rejoinder.
See paragraph 167 on pdf page 53 of the Contractor’s RRSOC in Referral 11 dated 2 June 2014 at
Exhibit R-0723. {R-0723/53}
See paragraph 167 on pdf page 53 of the Contractor’s RRSOC in Referral 11 dated 2 June 2014 at
Exhibit R-0723. {R-0723/53}
See Letter from GUPC to the ACP dated 31 January 2008 at Exhibit R-0304. {R-0304}
See the ACP’s answer to question no. 162 at pdf page 93 of the Tender Question and Answer log at
Exhibit C-0700. {C-0700/93}
See the ACP’s answer to question no. 116 at pdf page 226 of the Tender Question and Answer log at
Exhibit C-0700. {C-0700/226}
See paragraphs 14-16 on pdf page 6 of the First Witness Statement of Prof. Guillermo Di Pace.
{R-WS-11/6}
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i.
(a)

the EsIA was contained in Volume VI as the Contractor admits.125 It was not
contained in Volume II (i.e. the Employer’s Requirements). Included with the
RFP was the English translation of the Executive Summary and Chapter 8 and
a link to the Spanish version;

(b)

the sections of the EsIA that the Contractor relies upon as to the requirement
to use the PLE basalt as a source of concrete aggregate are not contained in
either the Executive Summary or Chapter 8;126

(c)

there is nothing identified by the Contractor in paragraphs 1280-1283 of
Chapter IV of the SOR that suggests that there was a requirement in the
Employer’s Requirements by virtue of an alleged requirement in the EsIA that
the Contractor had to use the PLE basalt as a primary source of concrete
aggregate;
ii.

there is nothing identified by the Contractor in paragraphs 1284 and 1285 of
Chapter IV of the SOR that suggests that there was a requirement in the
Employer’s Requirements by virtue of an alleged requirement in the EsIA that
the Contractor had to use the PLE basalt as a primary source of concrete
aggregate;

(e)

the assertion as to the ‘indirect’ compliance with the EsIA is not understood
and is denied;127

there is nothing identified by the Contractor in paragraphs 1286-1290 of
Chapter IV of the SOR that suggests that there was a requirement in the
Employer’s Requirements by virtue of an alleged requirement in the EsIA that
the Contractor had to use the PLE basalt as a primary source of concrete
aggregate;

(g)

as to paragraph 1289, the reference to ‘lock components’ is not understood but
again, adds nothing to the Contractor’s case. The PLE basalt or the aggregate
manufactured from it is not a lock component;

(h)

127

Amendment No. 7 - 18 April 2008

(f)

iv.

126

Amendment No. 5 - 19 March 2008

(d)

iii.

125

Original RFP - 21 December 2007

Amendment No. 10 - 2 July 2008

there is nothing identified by the Contractor in paragraphs 1291 and 1292 of
Chapter IV of the SOR that suggests that there was a requirement in the
Employer’s Requirements by virtue of an alleged requirement in the EsIA that
the Contractor had to use the PLE basalt as a primary source of concrete
aggregate. The amendments, in fact, are consistent with the ACP’s case that it
was Chapter 8 that contained any requirements. There is nothing in Chapter 8

See paragraph 1279 of Chapter IV from pdf page 428 of the SOR. {SOR/428}
See Section 3(n) of Chapter V from pdf page 204 of the SOD. {SOD/204}.
See paragraph 1285 of Chapter IV on pdf page 431 of the SOR. {SOR/431}
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(or anywhere else in the EsIA for that matter) that requires the use of the PLE
basalt as the primary source of concrete aggregate;
v.
(i)

Amendment No. 16 - 16 September 2008

there is nothing identified by the Contractor in paragraph 1293 of Chapter IV
of the SOR that suggests that there was a requirement in the Employer’s
Requirements by virtue of an alleged requirement in the EsIA that the
Contractor had to use the PLE basalt as a primary source of concrete
aggregate;
vi.

Amendment No. 17 - 3 October 2008

(j)

the slipsheet in Volume II, Part 3, Subpart 3 clearly stated that it was to
incorporate those applicable parts of the EsIA, “as specified in Section 01 57
19 (Temporary Environmental Controls)”. As explained above, this part of
the Employer’s Requirements related to temporary environmental controls,
and related specifically to the requirement for monitoring, mitigation and
prevention of temporary environmental controls, which were identified in the
relevant parts of Chapter 8 of the EsIA;

(k)

at the same time, a slipsheet was included in Volume VI, Part 4, which
indicated that the full EsIA was to be included;

(l)

clearly, there was a distinction between what was to be included in Volume II
and Volume VI. Evidently, it was those parts of the EsIA that related to
temporary environmental controls that formed part of the Employer’s
Requirements. To say that the entirety of the EsIA was incorporated into
Volume II, as the Contractor does, is evidently an incorrect interpretation of
the Contract;

(m)

there is nothing identified by the Contractor in paragraphs 1294-1306 that
suggests that there was a requirement in the Employer’s Requirements by
virtue of an alleged requirement in the EsIA that the Contractor had to use the
PLE basalt as a primary source of concrete aggregate;
vii.

Amendment No. 19 - 27 November 2008

(n)

there is nothing identified by the Contractor in paragraphs 1307-1310 that
suggests that there was a requirement in the Employer’s Requirements by
virtue of an alleged requirement in the EsIA that the Contractor had to use the
PLE basalt as a primary source of concrete aggregate.

g.

Conclusion

3.26

The conclusions drawn in paragraphs 1311-1317 of Chapter IV of the SOR are
remarkable. The ACP’s case is not based on a partial reading of the documents, and
the ACP encourages the Arbitral Tribunal to carefully review all of the relevant
documents in their proper context.

3.27

The analysis from paragraphs 1278-1310 of Chapter IV of the SOR does nothing to
add to the Contractor’s case because it is built on a flawed premise – that premise
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being that there was a requirement in the EsIA that the PLE basalt had to be used as
the primary source of concrete aggregate. As the ACP has explained, and the
Contractor has ignored, there is no such requirement. The Contractor’s case is based
not on requirements, but on cherry picked sentences primarily from a chapter in the
EsIA that gives background to the project – and is described as “Project Description”.
These are not requirements placed on the Contractor.
3.28

The arguments at paragraph 1313-1315 of Chapter IV of the SOR are also illogical.
The Tender identified that those parts of the EsIA that it needed to comply with as
part of the Employer’s Requirements were those contained in Chapter 8 as identified
in Section 01 57 19 [Temporary Environmental Controls].

3.29

Paragraph 1316 is an extraordinary and baseless assertion, which is obviously denied.

3.30

Finally, the ACP says that there is no contractual ambiguity and the provisions of the
Contract are quite clear as explained above. The Contractor conveniently ignores the
express permissive (not mandatory) language of the Employer’s Requirements
throughout its arguments about the status of the EsIA. It has simply no answer for the
fact that, for example, the Employer’s Requirements expressly state:128

4.

THE ALLEGED REPRESENTATIONS ABOUT THE BASALT
a.

Summary of the ACP’s position

4.1

The Contractor’s purported “misrepresentation” claim falls apart completely in the
SOR, as the Contractor has fallen drastically short of showing that the ACP
misrepresented anything about the PLE basalt, much less to the level of gross
negligence under Panamanian law. The Contractor has once again devoted hundreds
of pages to discussing dozens of documents spanning more than 7 decades - all part of
a desperate attempt to levy very serious accusations against the ACP, none of which
stand up to even basic scrutiny.

4.2

In the SOR, the Contractor continues to claim that the ACP made the following
alleged “misrepresentations” during the RFQ and the RFP:

128

(a)

the PLE basalt was a “hard and strong” basalt;

(b)

the PLE basalt was “suitable for concrete aggregate production”; and

See pdf page 8 of Section 01 50 00 “Temporary Facilities, Access and Controls” of the Employers’
Requirements at Exhibit C-0973. {C-0973/8}
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(c)

the PLE basalt “could and should” be used as the Contractor’s primary
aggregate source.

4.3

On the basis of these alleged misrepresentations, the Contractor continues to maintain
that it reasonably anticipated an overall waste percentage of 6% from crushing the
PLE basalt. The Contractor further alleges that, in reality, it generated over 20%
waste, as a result of the “unusual behavior” of the PLE basalt, which the ACP
allegedly failed to disclose.

4.4

In this Section of the Rejoinder, the ACP will respond to the specific points that the
Contractor raises in Chapter IV of the SOR in support of its misrepresentation claim.
By now, the Tribunal should be familiar with the Contractor’s tactics, which include:
(a)

ignoring the allocation of responsibility under the Contract which meant it was
up to the Contractor to decide what materials it used for aggregates;

(b)

ignoring the agreed risk allocation under the Contract, which provides that the
Contractor assumes the risk for Unforeseeable physical conditions above the
foundation level of the lock structures;

(c)

ignoring the contractual relevance of documents entirely, by premising its case
on documents that are not part of the Contract, or were provided in Volume VI
of the Contract, for information purposes only;

(d)

relying on documents generated decades before the RFP, which had nothing to
do with the suitability of the PLE basalt for aggregate, much less the
percentage of waste that could be anticipated by a tendering contractor when
crushing the PLE basalt;

(e)

taking select statements wildly out of context in a highly misleading way,
while entirely ignoring or trying to downplay other statements, and entire
documents, that contradict its case; and

(f)

blaming the ACP for the Contractor’s own failure to conduct basic due
diligence as to potential aggregate sources during the RFP period.

4.5

Despite the Contractor’s repeated attempts to denigrate the ACP and misconstrue both
the Contract, and the vast amount of geological and geotechnical information that was
at GUPC’s fingertips long before the Award of the Contract, a series of simple facts
remain.

4.6

First, it was for the Contractor to decide how, and from where, to source aggregates.
The Contract is clear on this. Second, the Contractor is precluded from premising any
claim against the ACP on prior representations and/or documents that are not
expressly incorporated into the Contract. Again, the Contract is clear on this. Third,
the ACP never, in all of the many documents cited by the Contractor in both the SOC
and the SOR, made any representation of any kind relating to the amount of waste that
could be anticipated when crushing the PLE basalt for aggregate production, and
certainly did not say how much waste would be produced should the Contractor
decide to manufacture its own sand. Fourth, the PLE basalt was a suitable aggregate
source, and it was in fact used for that very purpose. The Contractor does not, and
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cannot, deny this. Fifth, the ACP did not misrepresent the characteristics of the PLE
basalt in any way. The documents relied upon by the Contractor are either
contractually irrelevant, misconstrued, or both.
4.7

These simple facts are devastating to the Contractor’s case. There is simply no
contractual, legal or factual basis for the Contractor’s claim against the ACP. Nothing
has changed since the filing of the SOC, as the ACP once again demonstrates below.
b.

The variability of the Pacific Site basalt

4.8

In the SOD, the ACP described in detail the wealth of geological information about
the Site that it made available to the Tenderers during the RFP period.129 This
included access to 1,799 core boring logs and 8,600 core boxes, as well as
geotechnical studies reflecting the intense characterization of the Pacific Site over the
course of nearly 80 years. The ACP’s position was, and still is, that those documents
confirmed that the Pacific Site (including the PLE basalt) was not a homogeneous
rock mass. This was crucial and detailed information that the Contractor chooses to
ignore as it pursues this claim.

4.9

The provision of such detailed information about the nature of the basalt is completely
inconsistent with the Contractor’s misrepresentation and negligence arguments. And,
previously, the Contractor had no problem admitting that the ACP had, in fact,
provided “abundant, consistent and reliable information” which had been “further
verified by the Contractor”.130

4.10

The PLE contained strong, competent basalt that was suitable for concrete aggregate
production. There were, however, areas of the sound basalt that contained fault
zones, shear zones, fractured basalt, breccia zones, slickensides, hydrothermal
alteration and other characteristics.

4.11

Based on these characteristics, the ACP stated generally in the SOD that the PLE
basalt contained “variable characteristics”.131 Again, at its most basic level, this
simply means that the PLE was not homogenous. It had competent rock that was
suitable for concrete aggregate production. It also had weak zones containing rock
that would not be so good to crush. The concept of geologic variability is no more
and no less complicated than this.

4.12

A reasonably prudent tenderer would have understood that geologic variability, and
the need for selective excavation in order to avoid contaminating the crushing plant
feed, go hand in hand. Indeed, this is not simply an after-the-event argument dreamt
up by the ACP, as the Claimants would have the Tribunal believe.

4.13

All of the Tenderers recognised the need for selective excavation, and even GUPC
themselves referred, during the RFP period, to the “complex geology” of the Pacific
Site.132 Even now, in the midst of its contradictory arguments, the Contractor says it

129
130
131
132

See, for example, paragraph 6.5 of Chapter V on pdf page 221 of the SOD. {SOD/221}
See paragraph 164 from pdf page 58 of Part 1 of the Contractor’s SOC in Referral 11 at Exhibit R-1289.
{R-1289/58}
See, for example, paragraph 6.128 of Chapter V on pdf page 250 of the SOD. {SOD/250}
See Letter from GUPC to the ACP dated 31 January 2008 at Exhibit C-0030. {C-0030}
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had processes in place to correctly characterize the excavated basalt; an assertion that
itself admits to the known variability of the basalt.
4.14

In the SOR, the Contractor has offered a nonsensical critique of the ACP’s analysis in
which it seeks to muddy the waters to the point of incomprehension. The ACP rejects
this tactic, and will bring things back to reality in this Rejoinder by using basic
geologic principles and common sense, as summarized below:
(a)

first, the Contractor mischaracterizes the concept of sound basalt. Sound
basalt refers to rock that has not been subject to, or altered by, surface
weathering. Sound basalt can and does include faulted, sheared and/or
fractured rock that has a potential to generate fines when crushed;

(b)

second, the Contractor’s references to the so-called “variance within a range”
are nothing more than an attempt to selectively interpret the RFP documents
and grossly over-simplify the characteristics of the PLE basalt.133 The socalled “ranges” cited by the Contractor are far too narrow and do not reflect
the characteristics of the Pacific Site, as clearly indicated in the borehole cores
and the core logs which the ACP provided during the RFP period;

(c)

third, the Contractor’s disregard for the ACP’s discussion of variability is
premised on the unwarranted assumption that the Contractor did not actually
excavate, stockpile or crush basalt with any of the variable characteristics that
the ACP discussed in detail in the SOD. In other words, the Contractor does
not actually disagree that the PLE basalt had variable characteristics, but the
Contractor has figured out a way to disregard those characteristics by claiming
that it only used “sound basalt”, as that term is incorrectly used by the
Contractor. The Contractor’s assumptions completely fall apart as a result of
the extensive evidence of routine and consistent contamination of the
temporary basalt stockpile, seemingly based on its own apparent belief that
everything below top of sound rock (outside of fault zones) must be suitable
for concrete aggregates.

4.15

To be clear, geologic variability takes a variety of forms. In addressing the
Contractor’s case, the ACP uses the term in the context of the characteristics of basalt.
The ACP is not referring to sedimentary rocks, or other materials such as soil or
overburden. The record demonstrates that the Contractor did contaminate its
stockpile with those other materials, but this is addressed separately.

4.16

As to variability, the ACP refers to variability of the sound basalt, as that term is
defined by the ACP’s core logs and Core Logging Standards and general geologic
principles. Under each of these, sound basalt refers to basalt that has not been
affected by surface weathering. Each of the ACP’s core logs state as follows:134

133
134

See, for example, paragraph 133 of Chapter IV from pdf page 129 of the SOR {SOR/129} and paragraph
94 of Chapter 6 on pdf page 412 of the Second Expert Report of David Shilston. {C-EX-26/412}
See, for example, pdf page 15 of Borehole Log for NML2-006 at Exhibit R-0289. {R-0289/15}
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4.17

It therefore follows that sound basalt that is faulted, fractured or sheared is still
considered sound basalt, given that the term sound basalt relates to whether the rock
has been exposed to surface weathering. This is confirmed by the ACP’s Core
Logging Standards, the information in the core logs themselves, and by basic geologic
principles, as discussed by Mr. Kuper.135

4.18

The DAB also agreed with the ACP’s position in this regard in its decision in Referral
13A:136

4.19

In the SOR, the Claimants constantly make statements such as “ACP’s argument
regarding the alleged variability of the PLE Basalt is again misleading. As explained
above, ACP is merely conflating sound basalt with fractured basalt”.137 This
statement makes no sense, as these two concepts are obviously not mutually
exclusive. Sound basalt is basalt that has not been affected by surface weathering,
and it can include fractured and sheared basalt.

4.20

The Contractor also states, “This is totally irrelevant because, as ACP and its experts
know full well, GUPC only intended to use (and only used) sound basalt for concrete
aggregate production – not another kind of rock, and not weathered or faulted basalt
– only sound basalt”.138 Again, this statement demonstrates a fundamental
misunderstanding of the concept of sound basalt. It is not enough for the Contractor
to claim that it only intended to use sound basalt for concrete aggregate, as this only
refers to basalt that has not been exposed to surface weathering. Faulted and sheared
basalt can also be sound basalt. The Contractor has even admitted that it was not able
to segregate the sound basalt from the sheared basalt.

4.21

As for basalt that is exposed to surface weathering, this is a different concept from
subsurface alteration. Again, the evidence shows that the Contractor contaminated
the temporary basalt stockpile by failing to separate weathered basalt from rock that is
suitable for concrete aggregate production. However, the concept of geologic
variability generally refers to variability in the sound basalt, which reflects
characteristics that are not the result of surface weathering.

4.22

The Contractor appears to believe that variability in the sound basalt only refers to
“rock strength”, including Rock Hardness ratings.139 First, this is wrong and clearly

135
136
137
138
139

See paragraphs 4.5-4.9 on pdf pages 7-8 of the Second Expert Report of Tom Kuper. {R-EX-25/7}
See paragraph 119 on pdf page 28 of the DAB Decision on Referral 13A at Exhibit R-0194. {R-0194/28}
See, for example, paragraph 273 of Chapter IV on pdf page 170 of the SOR. {SOR/170}
See, for example, paragraph 29 of Chapter IV on pdf page 104 of the SOR. {SOR/104}
See, for example, paragraph 133 of Chapter IV from pdf page 129 of the SOR. {SOR/129}
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contradicted by the ACP’s Core Logging Standards and general geologic principles,
which confirm that sound basalt can be affected by faulting and hydrothermal
alteration. Second, the Contractor’s references to “variability within a range” are
again an attempt to disregard information included in the RFP. As will be discussed
below, the “ranges” that the Contractor refers to are far too narrow and are not
supported by the evidence.
4.23

The RFP documents show wide ranges of variability in rock hardness, compressive
strength and other characteristics that directly affect the competency of rock. The
Contractor’s attempts to claim otherwise are based on a highly selective and
misleading review of the RFP documents, and a complete disregard of the borehole
cores and logs made available by the ACP during the RFP period.

4.24

In short, the Contractor’s attempts to pick apart the ACP’s variability analysis are
self-serving and misinformed. All of these matters are discussed further below.
c.

Alleged pre-contractual representations regarding the PLE basalt

4.25

One of the central pillars of the Contractor’s case is that a handful of conceptual
studies and cost estimates contain alleged misrepresentations to tendering contractors
regarding the suitability of the PLE basalt for concrete aggregate production. It is
notable that the Contractor continues to focus on isolated statements in such
documents, in preference to the geotechnical information (such as borehole cores and
logs) made available, and despite the lack of any evidence that GUPC even relied
upon such information in the way alleged.

4.26

Most of these documents are not part of the Contract, and those that are part of the
Contract were provided for information purposes only, and on the agreed basis that
the ACP was not responsible for them.140 None of these documents were intended to
evaluate potential aggregate resources for the TSLP. Many of these documents were
not even drafted by the ACP. And, most importantly, there is no evidence that GUPC
ever actually relied on any of these documents during the RFP period in the way
alleged.

4.27

These documents do not say or even imply anything about the percentage of waste
that might be expected when crushing the PLE basalt for concrete aggregate or for
manufacturing sand. Even the Contractor cannot find not a single representation
anywhere by the ACP about the amount of waste that might be generated by the
processing of the PLE basalt. Tellingly, the list of supposed documents that include
alleged representations grows with each submission the Contractor makes.

4.28

Nonetheless, the Contractor’s case remains that the ACP was grossly negligent, due in
large part to the existence of a handful of cherry-picked statements from precontractual documents drafted years before the RFQ, when the TSLP was still in a
developmental, concept-level phase. These were not representations to Tenderers of
any nature; still less actionable representations.

140

See Sub-Clause 5.1 [General Design Obligations] from pdf page 68 of the Conditions of Contract at
Exhibit R-0007. {R-0007/68}
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4.29

Not only has the Contractor chosen to hinge a significant component of its case on
contractually irrelevant documents, but the Contractor has also offered misleading,
contradictory and often ludicrous interpretations of those documents; interpretations
that no witness is willing to say they made at the time. It appears that the Contractor
is willing to say anything in order to advance the false narrative of misrepresentation,
even if it requires ignoring documents, grossly misconstruing documents, and
essentially tearing up and discarding the Contract altogether, as well as what the
Contractor has previously argued and admitted. It is little more than a false, after the
event construct, unsupported by any contemporaneous or other evidence that such
alleged representation misled GUPC in any way.

4.30

This simply cannot be allowed. The Parties must be held to the terms of the Contract
that they both signed, including the entire agreement clause where the Contractor
agreed that it had not relied upon any representations.141 Moreover, the Contractor
cannot resile from its own statements that it knew during the RFP period that the ACP
was not guaranteeing the basalt was adequate for concrete production and that it was
“unwarranted” to consider that it was.142

4.31

In the SOD, the ACP addressed each of the pre-contractual documents that form the
basis of the Contractor’s case, but first provided the necessary context as described
above. In the following sections, the ACP will not repeat the arguments it has already
made other than for purposes of a very brief summary and/or to incorporate them by
reference into this pleading. Instead, the ACP will focus on responding directly to the
new points raised by the Contractor with respect to these documents in the SOR.
i.

August 2000 Evaluation of Lock Channel Alignments143

4.32

In the SOR, the Contractor cites a single sentence from Harza Engineering’s 4-part,
570-page report titled “Evaluation of Lock Channel Alignments”, which was issued
nine years before the Contract was signed, and was not included in the RFP
documents, or the Contract.144

4.33

The purpose of this document was to evaluate alternative lock channel alignments.145
It had nothing to do with the characteristics of material to be excavated during the
Works, or its suitability for use as an aggregate source. Indeed, dimensions and
excavation limits for any alignment were not even known at the time of this
evaluation, as the very purpose of the study was to assess multiple alignments that
were still under consideration.146

141
142
143
144

145
146

See Sub-Clause 1.16 [Entire Agreement] on pdf page 39 of the Condition of Contract at Exhibit R-0007.
{R-0007/39}
See paragraph 167 on pdf page 53 of Part I to the RRSOC in Referral 11 at Exhibit R-0723. {R-0723/53}
See Harza Engineering Company Inc., “The Panama Canal, Work Order No. 1 – Evaluation of Lock
Channel Alignments – Contract No. CC-5-536” at Exhibit R-0254. {R-0254}
See paragraphs 48-50 of Chapter IV from pdf page 108 of the SOR {SOR/108} and page 10 on pdf page 18
of Harza Engineering Company Inc., “The Panama Canal, Work Order No. 1 – Evaluation of Lock Channel
Alignments – Contract No. CC-5-536” at Exhibit R-0254. {R-0254/18}
See pdf page 11 of Harza Engineering Company Inc., “The Panama Canal, Work Order No. 1 – Evaluation
of Lock Channel Alignments – Contract No. CC-5-536” at Exhibit R-0254. {R-0254/11}
See pdf page 24 of Harza Engineering Company Inc., “The Panama Canal, Work Order No. 1 – Evaluation
of Lock Channel Alignments – Contract No. CC-5-536” at Exhibit R-0254. {R-0254/24}
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4.34

This was a preliminary, pre-feasibility evaluation conducted nearly a decade before
the Works commenced, with numerous built-in contingencies. This included a 20%
pre-feasibility contingency added to the preliminary excavation cost estimate, which
was due in part to the fact that “[m]ore boreholes [were] required to more accurately
determine the quantity and character of the insitu soil and rock to accurately reflect
its excavation cost”.147

4.35

The evaluation obviously made no representations to tendering contractors, as the
Tenderers were not even invited to participate in the Project until 2007, and even then,
the evaluation was not included in the RFP. It is absurd for the Contractor to suggest
that a single, cherry-picked sentence in a document from 2,000 had any influence
whatsoever on a tenderer’s decisions with respect to aggregate resources some eight
years later. It is even more absurd when that sentence is considered in the context of
the 4-part evaluation and the Project as a whole, and the fact that Michael Newbury
(of MWH and formerly Harza) was part of GUPC’s tender team.

4.36

The Contractor relies on the following statement: “High quality rock will also provide
aggregate for the new concrete guidewalls and locks”.148 In doing so, the Contractor
claims that the 2000 Evaluation is one of many documents that “repeatedly assured
the tenderers that the PLE basalt was suitable for concrete aggregate production”.149
The Contractor has put forth no evidence that it was ever “assured” of anything by
this document, and in any event, the document certainly provides no basis to conclude
that the entirety, or even the majority, of the PLE basalt was suitable for concrete
aggregate production, and obviously says nothing about the percentage of waste that
would be generated.

4.37

In fact, the document states that only “high quality rock” will provide aggregate for
the locks, which is consistent with the need to selectively excavate - a concept that the
Contractor and its experts now recognize, but that the Contractor failed to implement
during the Works. It should also be noted that “high quality rock” did in fact provide
aggregate for the locks. The one sentence cited by the Contractor therefore does
nothing to further its case.

4.38

Years later, when GUPC was considering possible basalt sources, there is no evidence
that CUSA or MWH (the successor to Harza and the entity within GUPC focusing on
aggregate sources) even considered their own evaluation in this regard, and, in any
event, it is hard to see how Harza/MWH could have been misled by their own work.
Obviously, they were not. In fact, GUPC reached its very own conclusion that the
basalt was of “very high quality”.150

147
148
149
150

See pdf page 34 of Harza Engineering Company Inc., “The Panama Canal, Work Order No. 1 – Evaluation
of Lock Channel Alignments – Contract No. CC-5-536” at Exhibit R-0254. {R-0254/34}
See pdf page 18 of Harza Engineering Company Inc., “The Panama Canal, Work Order No. 1 – Evaluation
of Lock Channel Alignments – Contract No. CC-5-536” at Exhibit R-0254. {R-0254/18}
See paragraph 47 of Chapter IV on pdf page 108 of the SOR. {SOR/108}
See Handwritten Notes of Giuseppe Sembenelli from site visit and its English translation at
Exhibit R-1133. {R-1133}
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ii.

November 2002 Conceptual Design for the Post Panamax Locks151

4.39

The 2002 Conceptual Design is another document that the Contractor relies on for the
first time in the SOR as making “positive representations about the Miraflores
basalt”.152 True to form, the Contractor has selectively quoted this document and
presented it in a highly misleading way.

4.40

First, the 2002 Conceptual Design was included in Volume VI of the Contract, and as
such, it was provided for information purposes only, without any warranty or
representation as to its accuracy.153 Second, the document is an early-stage study of a
concept-level design, and a reasonably prudent tenderer would treat it as such. It was
issued more than five years before the RFP, and it was superseded by several other
updated conceptual designs. Its purpose was not to warrant or represent the
characteristics of aggregate sources, but rather it was to assess certain design criteria
for the lock structures at a concept level.154 The Contract made clear that the
Contractor was responsible for assessing and selecting aggregates.

4.41

Third, the portions of this document that the Contractor cites do not in any way
support its position. The Contractor first refers to the following statement regarding
basalt in the southern section of the Post Panamax Locks alignment: “Its natural
exposures (Cocoli and Aguadulce hills) as well as the existing excavations present a
hard, strong, generally dark greyish to blackish coloured, finely crystallised, and
locally porphyritic igneous rock”.155

4.42

This statement is accurate as a general description of the Pacific Site basalt, and the
Contractor does not argue otherwise. The statement also obviously says nothing
about how the basalt will behave when crushed for the production of concrete
aggregate, or the quantity of fines that can be anticipated.

4.43

The Contractor then cites the following statement made in the conclusion to the same
section:156

(emphasis added)

151
152
153
154
155
156

See ACP Reference Design, ‘Design Criteria’, Tasks 2 & 3 dated 15 November 2002 at Exhibit C-0821.
{C-0821}
See paragraph 52 of Chapter IV from pdf page 109 of the SOR. {SOR/109}
See Sub-Clause 5.1 [General Design Obligations] from pdf page 68 of the Conditions of Contract at
Exhibit R-0007. {R-0007/68}
See pdf page 8 of ACP Reference Design, ‘Design Criteria’, Tasks 2 & 3 dated 15 November 2002 at
Exhibit C-0821. {C-0821/8}
See pdf page 36 of ACP Reference Design, ‘Design Criteria’, Tasks 2 & 3 dated 15 November 2002 at
Exhibit C-0821 {C-0821/36} and paragraph 52 of Chapter IV from pdf page 109 of the SOR. {SOR/109}
See pdf page 51 of ACP Reference Design, ‘Design Criteria’, Tasks 2 & 3 dated 15 November 2002 at
Exhibit C-0821 {C-0821/51} and paragraph 53 of Chapter IV on pdf page 110 of the SOR. {SOR/110}
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4.44

Once again, this statement does not address the suitability of basalt for aggregate or
concrete aggregate, and Mr. Shilston acknowledges this.157 It simply states that
machinery installations should be founded on a stable rock mass. This is not an
indicator of the amount of fines that such a rock mass will generate if it is excavated,
stockpiled and crushed for concrete aggregate.

4.45

Finally, the Contractor refers to the definition of RMTI rock in the Conceptual Design
as “Very Good Rock Mass”.158 Mr. Shilston further refers to the statement that,
“Where this rock is undisturbed by faulting, it is strong RMTI and of excellent
foundation quality”.159 On that basis, Mr. Shilston somehow concludes that “a
tenderer reading the report would be assured of the good quality of the rock, the
absence of clay in the joints and its good behavior in the presence of water”.160

4.46

Mr. Shilston is referring to statements about rock foundation quality, not the
suitability of rock for the production of concrete aggregate. Additionally, as
discussed by Mr. Kuper, the Conceptual Design does not provide that all of the
Pacific Site basalt is RMTI rock.161 Indeed, it also mentions both good and poor
basalt rock under RMTII and RMTIV, as follows:

4.47

157
158
159
160
161
162
163
164

(a)

RMTII – Good Rock Mass is “predominately massive fresh basalt which has
medium to closely spaced columnar jointing with a moderate degree of
opening... The rock masses can be occasionally slightly weathered and might
contain some clay fillings or slickensides. The rock masses strength and
deformability are moderate. They are not sensitive to water except the
fillings”;162

(b)

RMTIV – Poor Rock Mass “consists of soft... volcanic formations... It also
corresponds to mylonitized fault zones or frequent slickensides. The strength
is low and the deformability high. This rock mass is very sensitive to
water”.163

Mr. Kuper notes that mylonitization is described in the AGI Dictionary of Geological
Terms as “Deformation of a rock by extreme microbrecciation, due to mechanical
forces applied in a definite direction, without noteworthy chemical reconstitution of
granulated minerals”.164 This is yet another indicator of the variable characteristics
of the Pacific Site basalt.

See paragraph 12 of Chapter 6 on pdf page 393 of the Second Expert Report of David Shilston.
{C-EX-26/393}
See pdf page 41 of ACP Reference Design, ‘Design Criteria’, Tasks 2 & 3 dated 15 November 2002 at
Exhibit C-0821 {C-0821/41} and paragraph 54 of Chapter IV on pdf page 110 of the SOR. {SOR/110}
See pdf page 48 of ACP Reference Design, ‘Design Criteria’, Tasks 2 & 3 dated 15 November 2002 at
Exhibit C-0821 {C-0821/41} and paragraph 54 of Chapter IV on pdf page 110 of the SOR. {SOR/110}
See paragraph 12 of Chapter 6 on pdf page 393 of the Second Expert Report of David Shilston.
{C-EX-26/393}
See paragraphs 4.37-4.38 on pdf pages 15-16 of the Second Expert Report of Tom Kuper. {R-EX-25/15}
See pdf page 42 of ACP Reference Design, ‘Design Criteria’, Tasks 2 & 3 dated 15 November 2002 at
Exhibit C-0821. {C-0821/42}
See pdf page 42 of ACP Reference Design, ‘Design Criteria’, Tasks 2 & 3 dated 15 November 2002 at
Exhibit C-0821. {C-0821/42}
See pdf page 2 of the Dictionary of Geological Terms prepared by the American Geological Institute, 1976
Edition at Exhibit R-1372; {R-1372} see paragraphs 4.37-4.38 on pdf pages 15-16 of the
Second Expert Report of Tom Kuper. {R-EX-25/15}
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4.48

The Contractor is yet again attempting to force a flawed interpretation of a Volume VI
document in an effort to drum up a misrepresentation that simply does not exist.
Again, unsurprisingly, no evidence is provided that, at the time, this document was
interpreted in such a way by GUPC and that GUPC were misled as a result whilst
preparing the Tender.
iii.

October 2003 Study on the New Locks Alignment165

4.49

The ACP has addressed the Contractor’s arguments with respect to the 2003 Study on
the New Locks Alignment, and refers the Tribunal to paragraphs 6.20-6.24 of Chapter
V of the SOD. The SOR adds little to this debate,166 as the Contractor continues to
misconstrue the following statement about basalt quantities in the PMD3
alignment:167

4.50

Once again, this Study is not part of the Contract, and it did not represent the
characteristics of the PLE to tendering contractors. Instead, it is an early-stage,
concept-level study prepared several years before the RFP and not included in the
RFP. Given the preliminary nature of the Study, it should come as no surprise that the
plan for the TSLP changed significantly between the issuance of the Study and the
RFP. Among other things, the Study was based on the proposed canal alignment
PMD3, which ultimately was not used.168 Additionally, the Study was issued at a
time when the TSLP was intended to be a design-bid-build project, rather than a
design-build project.

4.51

In the SOR, the Contractor attempts to downplay these significant developments by
accusing the ACP of using them to “undermine its previous statements about the
quality of the PLE Basalt”.169 The ACP does not seek to “undermine” anything about
this Study, but the Study must be read in the proper context. It was conducted to

165
166

167
168
169

See the Study on New Locks Alignment at the Pacific Side-Alignment PMD dated October 2003 at
Exhibit C-0916. {C-0916} On 24 March 2003, ACP had already issued a draft Alignment study.
In paragraph 613 of Chapter IV of the SOR, the Contractor refers to its document request No. 4, in which it
requested studies carried out by the ACP after issuance of the 2003 Study on the New Locks Alignment.
The Contractor has noted that the ACP did not produce further documents (beyond those already in the
Contractor’s possession) in response to this request, and on that basis claims that the ACP “ignored the
advice it received from its Project Office”. This is misleading and incorrect. The ACP did conduct studies
in 2006, which are already in the Contractor’s possession and were included in Volume VI of the Contract.
This includes the 2006-13 Report, the purpose of which was to “verify the quality of basalt rock in the
Pacific Area through mechanical, physical and chemical tests required to identify rock properties”. In any
event, the 2003 Study on the New Locks Alignment was conducted at a time in which the TSLP was
intended to be a design-bid-build contract, with a risk allocation that was different from what was
ultimately agreed. The Contractor is well aware that it was for the Contractor to determine its own
aggregate source, and to conduct the appropriate studies in that regard.
See pdf page 8 of the Study on New Locks Alignment at the Pacific Side-Alignment PMD dated October
2003 at Exhibit C-0916. {C-0916/8}
See pdf page 4 of the Study on New Locks Alignment at the Pacific Side-Alignment PMD dated October
2003 at Exhibit C-0916. {C-0916/4}
See paragraph 59 of Chapter IV on pdf page 111 of the SOR. {SOR/111}
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evaluate potential lock channel alignments. The alignments were not used, and the
Study is not part of the Contract. A prudent tenderer would not use a preliminary
estimate of basalt quantities in a concept-level study to draw conclusions about the
amount of fines that might result when crushing that basalt to produce concrete
aggregate.
4.52

Of course, there is no evidence at all that GUPC did so, and it is well known that
GUPC in fact relied upon its own various 3D Models for quantity calculations at
tender.170
iv.

April 2004 Cost and Schedule Estimate171

4.53

The ACP has addressed the Contractor’s arguments with respect to the 2003 Study on
the New Locks Alignment, and refers the Tribunal to paragraphs 6.25-6.33 of Chapter
V of the SOR, as well as paragraphs 12 and 13 of the First Witness Statement of
Cheryl George, which the Contractor has ignored.

4.54

In the SOR, the Contractor relies on precisely the same statements it cited in the
SOC.172 Once again, such statements reveal nothing about the amount of fines that a
tendering contractor could expect to encounter when crushing the PLE basalt to
produce concrete aggregate. The Cost Estimate was based on certain assumptions for
the purpose of estimating costs in 2004. Those stated “assumptions” were clearly not
representations to contractors preparing tenders four years in the future, as would
have been particularly well known to one of its authors, MWH, who, together with
CUSA, were investigating potential aggregate sources during 2007 and 2008.

4.55

The TSLP underwent significant changes between 2004 and the award of the
Contract. The ACP has already discussed those changes, which include the shift from
a design-bid-build to a design-build contracting methodology. The ACP is not
seeking to “retroactively undermine” the content of the Cost Estimate by pointing out
these changes, as the Contractor erroneously suggests. On the contrary, the document
simply must be given proper context, and it cannot be evaluated based on a handful of
sentences plucked from various sections without any regard whatsoever for the
purpose of the document, its contractual status, the context in which it was drafted, or
the other sections that the Contractor conveniently ignores.

4.56

Again, the ACP has already addressed the statements in this Cost Estimate that the
Contractor continues to cite. The fact remains that the Contractor continues to rely on
broad, preliminary assessments made several years before the Contract, including that
the “sound basalt” coming from the locks excavation “would be stock piled, crushed
and used as aggregate material for concrete production”.173

4.57

It should be noted that this is exactly what happened, but in any event, this statement
was obviously not a requirement or representation that the PLE should be the primary

170
171
172
173

See pdf page 5 and 348 of GUPC Technical Department Report: Pacific Locks Complex Re-use of
Weathered Rock and Overburden at Exhibit R-0971. {R-0971/5}
See the Cost Schedule and Constructability Analysis for Proposed Post-Panamax Locks, Concept Level
Design Estimates Report dated April 2004 at Exhibit C-0180. {C-0180}
See paragraphs 61-78 of Chapter IV from pdf page 112 of the SOR. {SOR/112}
See pdf page 52 of the Cost Schedule and Constructability Analysis for Proposed Post-Panamax Locks,
Concept Level Design Estimates Report dated April 2004 at Exhibit C-0180. {C-0180/52}
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concrete aggregate source for the Works, and there is no evidence at all that GUPC
took it as such. As Mr. Kuper has discussed, the 2004 Cost Estimate implies a variety
of uses for the excavated basalt,174 which include backfill and in the construction of
temporary structures. It also provides that “sound basalt” would be used for concrete
aggregate, which is again consistent with the need to selectively excavate to avoid
marginal and unsuitable material.175 Neither does it mean that 100% of the sound
basalt would be suitable for concrete aggregates.
4.58

In the SOR, the Contractor has referred to the Cost Estimation Study prepared by
Parsons Brinckerhoff International, Inc. in association with MWH in November 2004,
claiming that the following extract somehow adds context to the assumptions in the
2004 Cost Estimate:176

4.59

The Contractor’s reference to the Cost Estimation Study does nothing to advance the
Contractor’s case. As the Contractor acknowledges, GUPC did not review this
document during the RFP period,177 so the document obviously could not have made
any representations of any kind to GUPC.

4.60

More importantly, the ACP’s cost or quantity estimates did not set parameters for
tendering design and build contractors four years in the future. A preliminary
estimate of basalt quantities to be excavated says nothing about how that basalt will
behave when crushed. Still further, a general reference to “hard, strong” basalt in a
concept-level document from 2004 certainly does not provide a basis to assess the
amount of fines that would result from crushing that basalt for concrete aggregate
production. The Contractor’s attempts to stretch the meaning of this document wildly
beyond its scope are disingenuous and should be rejected outright.

174
175
176

177

See paragraph 4.42 on pdf page 17 of the Second Expert Report of Tom Kuper. {R-EX-25/17}
See pdf page 52 of the Cost Schedule and Constructability Analysis for Proposed Post-Panamax Locks,
Concept Level Design Estimates Report dated April 2004 at Exhibit C-0180. {C-0180}
See pdf page 125 of the Breakdown of 2004 Cost Estimate prepared by Parsons Brinckerhoff dated 30
November 2004 at Exhibit C-1504 {C-1504/125} and paragraph 69 of Chapter IV on pdf page 115 of the
SOR. {SOR/115}
See paragraph 69 of Chapter IV on pdf page 114 of the SOR. {SOR/114}
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v.

May 2005 CPP Updated Conceptual Design178

4.61

CPP issued its Update of Pacific Locks Conceptual Design and Harmonization of
Atlantic Locks Conceptual Design in 2005, which applied a series of modifications to
the original Pacific design from 2002. The updates had nothing to do with aggregate
resources, nor did the updated design provide any analysis of any kind regarding the
suitability of basalt for use as aggregate. The Contractor’s only point in the SOR with
respect to this document is that it mentions, in the quote shown below, that
“geological circumstances remain practically unchanged when compared to the
original study”.179

4.62

Although unclear, it appears that the Contractor is attempting to ascribe its flawed
interpretation of the 2002 Conceptual Design (which the ACP addressed above) to the
2005 Updated Conceptual Design, based on a single sentence within the 334-page
document. Of course, that sentence has nothing to do with concrete aggregate, or the
amount of waste that might be generated when crushing excavated material, nor does
the sentence elaborate in any way on what is meant by “geological circumstances”.

4.63

To interpret this statement as being even remotely related to the suitability of the PLE
basalt for use as aggregate, much less the anticipated waste that might be encountered
when crushing it, is ludicrous, and no evidence is put forward that GUPC even
considered this document, still less relied upon it in this way at tender stage.
vi.

Dialogos Constructability Workshop in 2005180

4.64

The ACP has addressed the Contractor’s arguments with respect to the Dialogos
Workshop, and refers the Tribunal to paragraphs 6.34-6.42 of Chapter V of the SOR
and paragraphs 8.11-8.14 of the First Expert Report of Tom Kuper.

4.65

Again, the Contractor has largely repeated the SOC arguments in the SOR with
respect to this document. In particular, the Contractor continues to emphasize a
presentation from the Workshop in which “rock unsuitable for aggregate” is listed as
having a low probability, but a potential major impact.181 As such, “rock unsuitable
for aggregate” was given a moderate risk designation.182

178
179
180
181

182

See the ACP Updated Reference Design dated 20 May 2005 at Exhibit C-0823. {C-0823}
See paragraph 80 of Chapter IV on pdf page 117 of the SOR {SOR/117} and page 3 on pdf page 6 of the
ACP Updated Reference Design dated 20 May 2005 at Exhibit C-0823. {C-0823/6}
See the Design Value Management, Constructability Dialogos, and Risk Assessment Report dated 14
September 2005 at Exhibit C-0917. {C-0917}
See Item 177 on pdf page 52 of the Design Value Management, Constructability Dialogos, and Risk
Assessment Report dated 14 September 2005 at Exhibit C-0917 {C-0917/52} and paragraph 85 of Chapter
IV from pdf page 118 of the SOR. {SOR/118}
See Item 177 on pdf page 52 of the Design Value Management, Constructability Dialogos, and Risk
Assessment Report dated 14 September 2005 at Exhibit C-0917. {C-0917/52}
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4.66

It should be noted, yet again, that the Workshop presentation is not part of the
Contract, and therefore contains no representations to tendering contractors, nor does
it have any binding effect. Neither does the Contractor allege that GUPC relied upon
the document during the RFP period.

4.67

The Contractor and Mr. Shilston have criticized Mr. Kuper’s opinion that GUPC
should have investigated risks with high impact outcomes.183 Specifically, the
Contractor and Mr. Shilston have pointed to the fact that tsunamis are listed as having
a high impact outcome, stating that it would not have been reasonable for a tenderer to
investigate tsunamis during the RFP period beyond reviewing the information
provided by the employer.184 The difference is that the Contractor could not control
whether a tsunami occurred or not, but could decide whether and how to use the
basalt. Neither Mr. Shilston nor the Contractor has made any effort to explain why
this would not be reasonable or, more importantly, why a tendering contractor should
somehow be entitled to disregard an expressly identified risk simply because it was
designated as moderate in a Workshop in 2005.

4.68

The Contractor and Mr. Shilston also criticize Mr. Kuper’s references to certain
figures and photographs provided in the Workshop.185 Mr. Kuper correctly noted that
the figures on pages 66 and 68 of the Workshop confirm the geologic variability of
the region, which resulted from tectonic activity and faulting. According to the
Contractor, these maps are “not detailed” enough to show the geologic conditions in
the PLE area. There is an obvious contradiction between the Contractor criticizing
the level of detail in geologic maps, while at the same time claiming that a four-word
description from 2005 of a moderate risk somehow constitutes a positive
representation about the PLE basalt. This is yet another example of the Contractor’s
self-serving tactic of isolating certain statements while attempting to minimize other
evidence in an effort to confuse the issues and fabricate a misrepresentation that never
occurred.

4.69

Remarkably, given the weight that the Contractor continues to ascribe to this
document, the Claimants continue to fail to provide their own tender risk registers of
the geological conditions, despite these being ordered by the Tribunal.186

4.70

It is also worth noting that, in the SOR, the Contractor again refers to the specific risk
of “rock unsuitable as aggregate” as stated in the Risk Register Analysis annexed to
the Expansion Program Risk Management Strategy in 2008.187 In doing so, the
Contractor claims that ECI, and specifically Mr. Gath, recommended carrying out
further tests on the Pacific basalt, but that the ACP ignored the alleged
recommendation.

183
184
185
186

187

See paragraph 88 of Chapter IV on pdf page 120 of the SOR {SOR/120} and paragraph 55 of Chapter 6 on
pdf page 404 of the Second Expert Report of David Shilston. {C-EX-26/404}
See paragraph 88 of Chapter IV on pdf page 120 of the SOR {SOR/120} and paragraph 55 of Chapter 6 on
pdf page 404 of the Second Expert Report of David Shilston. {C-EX-26/404}
See paragraph 91 of Chapter IV on pdf page 120 of the SOR. {SOR/120}
See Request 99 on pdf page 146 of the Arbitral Tribunal’s Decision on ACP’s Document Requests at
Exhibit R-1332 {R-1332/146} and the Tribunal’s order in respect of Request 99 on pdf page 9 of its letter
of 5 July 2018 at Exhibit R-1347. {R-1347/9}
See ACP Expansion Program Risk Management Strategy, January 2008, excerpts at Exhibit C-1548.
{C-1548}

66

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 192 of
843

4.71

The suggestion by Mr. Gath that he, at an unspecified time, raised the potential
unsuitability of some of the basalt for use as concrete aggregate with the ACP is
untrue.188 It is to be recalled that the focus of ECI’s efforts was the paleoseismic
investigations of a number of faults in the Pacific area. ECI and Mr. Gath were not
investigating the basalt for its potential use as concrete aggregate.

4.72

As Mr. Irving explains, neither he, Ms. Franceschi nor Mr. de Puy can recall Mr. Gath
ever raising his apparent concerns with any of them.189 Furthermore, the tasks that
Mr. Gath suggested to CH2M Hill that needed to be done had already been done. It
might be the case that Mr. Gath was perhaps not aware of this, but this would be
because Mr. Gath had no involvement in the RFP process.
vii.

November 2005 ETC Review of Cost Estimate190

4.73

The Contractor relies on the Expert Technical Committee’s Review of the Cost
Estimates and Schedule for the Panama Canal Third Lane Locks in the SOR. There is
little for the Contractor to say about this document in relation to its claims, given the
document is not part of the Contract and says nothing about the suitability of the PLE
basalt for concrete aggregate. The Contractor relies on the following extract, with
particular emphasis on the ETC’s assessment that the ACP’s cost estimate was
“extraordinarily thorough”.191

4.74

The ACP agrees that all of its Cost Estimates were thorough, but this does nothing for
the Contractor’s claim. The fact remains that Cost Estimates do not contain
representations or parameters of any kind for tendering contractors. Again, the
document must be read in the proper context. It had nothing to do with assessing the
characteristics of aggregate resources. The ETC was reviewing an estimate that was
developed based on a CPP design that was less than 30% complete.192 The estimate
contained a 20% contingency for design changes given any number of elements that
could be added once the design was further developed.193

4.75

Of course the estimate was thorough, but it was still an estimate. It provided no basis
for tenderers to make any conclusions about how the PLE basalt would behave when

188
189
190
191
192
193

See paragraph 616 of Chapter IV on pdf page 266 of the SOR. {SOR/266}
See paragraph 61 on pdf page 15 of the Second Witness Statement of Derek Irving. {R-WS-24/15}
See the Expert Technical Committee’s Review of the Costs Estimates and Schedule dated 2 November
2005 at Exhibit C-1507. {C-1507}
See Section 3.4.1 on pdf page 25 of the Expert Technical Committee’s Review of the Costs Estimates and
Schedule dated 2 November 2005 at Exhibit C-1507. {C-1507/25}
See Section 3.1.3 on pdf page 17 of the Expert Technical Committee’s Review of the Costs Estimates and
Schedule dated 2 November 2005 at Exhibit C-1507. {C-1507/17}
See Section 3.1.3 on pdf page 17 of the Expert Technical Committee’s Review of the Costs Estimates and
Schedule dated 2 November 2005 at Exhibit C-1507. {C-1507/17}
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crushed, and there is no evidence GUPC relied upon it at all, let alone in preference,
for example, to their own tender assessments and calculations (including various 3D
models).
viii.

2006 Cost and Schedule Estimate194

4.76

The ACP has addressed the Contractor’s arguments with respect to the 2006 Cost and
Schedule Estimate, and refers the Tribunal to paragraphs 6.43-6.47 of Chapter V of
the SOR and paragraph 28 of the First Witness Statement of Cheryl George, which
confirmed the following:195

4.77

In the SOR, Mr. Shilston and the Contractor cite the 2006 Cost and Schedule Estimate
in their continued efforts to claim that it would have “assured” a tenderer that the PLE
basalt “was a strong rock that would require blasting to excavate, and that it would be
suitable for use as concrete aggregate”.196 At the same time, the Contractor appears
to acknowledge that the 2006 Cost Estimate was a pre-contractual document that
included numerous early-stage assumptions, which were not in any way binding on
the Tenderers.197 Nonetheless, the Contractor continues to maintain that concept-level
assumptions in a cost estimate would somehow “assure” a reasonable tenderer of the
suitability of the PLE basalt for the production of concrete aggregate.198

4.78

Once again, the Contractor’s argument completely ignores the context of the Cost
Estimate and its contractual status. As confirmed by Ms. George, the purpose of the
cost estimates was to assess the feasibility of the project.199 It was not to assure future
tenderers of the geologic characteristics of potential aggregate sources. A tenderer
was obviously not somehow excused from conducting its own investigations due to a
handful of general assumptions made with respect to a conceptual design in 2006.

4.79

The Contractor also mischaracterizes the content of the 2006 Cost and Schedule
Estimate. As confirmed by the portions relied upon by the Contractor, the estimate
assumed that the basalt from the excavations would be used not only for concrete
aggregate production, but also for backfill.200 In other words, the estimate assumed
that excavated material might be put to multiple uses, which is exactly what
happened. The assumptions do not offer any sort of geologic analysis of the basalt, or
any insight whatsoever into whether the crushing of the basalt would generate any
particular percentage of fines.
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See the Cost and Activity Schedule for the Conceptual Design of the Post-Panamax Locks and its full
English translation at Exhibit C-0181. {C-0181}
See paragraph 28 on pdf page 10 of the First Witness Statement of Cheryl George. {R-WS-8/10}
See paragraph 71 of Chapter 6 on pdf page 408 of the Second Expert Report of David Shilston.
{C-EX-26/408}
See paragraph 102 of Chapter IV on pdf page 123 of the SOR. {SOR/123}
See paragraph 102 of Chapter IV on pdf page 123 of the SOR. {SOR/123}
See paragraph 28 on pdf page 10 of the First Witness Statement of Cheryl George. {R-WS-8/10}
See pdf page 4 the Cost and Activity Schedule for the Conceptual Design of the Post-Panamax Locks and
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4.80

Nonetheless, the Contractor and Mr. Shilston still believe that this document would
somehow “assure” Tenderers that the PLE basalt “would require blasting to excavate,
and that it would be suitable for use as concrete aggregate”.201 As Mr. Kuper notes,
the fact that rock requires blasting to excavate does not mean, in and of itself, that the
rock is suitable for concrete aggregate, nor does it reveal anything about the
percentage of waste that will result from crushing.202 Indeed, it is common for faulted
and sheared rock to require blasting to excavate; this obviously does not mean that
such material is suitable for concrete aggregate.

4.81

In any event, the PLE basalt was in fact suitable for concrete aggregate and for
backfill, and it was used for both purposes. The 2006 Cost Estimate did not guarantee
or require this, but rather made an early-phase assumption for the purposes of
assessing the feasibility of the Project from the ACP’s perspective. A prudent
tenderer would recognize the context of any such assumption, and the need to conduct
further geotechnical investigations before selecting a primary aggregate source.

4.82

Yet again, there is no evidence at all that GUPC was “assured” as alleged, or that it
even considered this document at tender stage.
ix.

2006 Disposal Sites Report203

4.83

The ACP has addressed the Contractor’s arguments with respect to the 2006 Disposal
Sites Report, and refers the Tribunal to paragraphs 6.48-6.52 of Chapter V of the
SOD. The Contractor relies on the same portions of this document as it cited in the
SOC, while altogether ignoring other key aspects that the ACP discussed in the SOD
and that Mr. Kuper addressed in his First Expert Report.

4.84

The 2006 Disposal Sites Report is not part of the Contract. The purpose of the Report
was not to assess the suitability of potential aggregate sources, and it made no
representations in that regard. The purpose of the Report was to provide technical
analysis of potential disposal site options to accommodate dry and wet excavation
material.204

4.85

In providing that analysis, the document includes a table titled “Proposed Disposal
Sites for Canal Navigation Channel Dredging and Excavation Works as Part of
Canal Expansion Program”.205 The fifth column from the right is titled “Proposed
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See paragraph 71 of Chapter 6 on pdf page 408 of the Second Expert Report of David Shilston
{C-EX-26/408} and paragraph 102 on pdf page 123 of Chapter IV of the SOR. {SOR/123}
See paragraph 4.56 on pdf page 21 of the Second Expert Report of Tom Kuper. {R-EX-25/21}
See the Technical Analysis of Disposal Sites for Work on Panama Canal Post-Panamax Channels and
Locks with Gatun Lake at 9.14 m PLD dated March 2006 at Exhibit C-0918. {C-0918}
See Section 1 on pdf page 5 of the Technical Analysis of Disposal Sites for Work on Panama Canal PostPanamax Channels and Locks with Gatun Lake at 9.14 m PLD dated March 2006 at Exhibit C-0918.
{C-0918/5}
See Table No. 3 on pdf page 14 of the Technical Analysis of Disposal Sites for Work on Panama Canal
Post-Panamax Channels and Locks with Gatun Lake at 9.14 m PLD dated March 2006 at Exhibit C-0918.
{C-0918/14}
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Excavation,” and states, “[a]s aggregates for concrete production” when referring to
item 13, “Pacific Post Panamax Locks Site”.206

4.86

The Contractor apparently believes that this five-word description in a pre-contractual
document of a proposed excavation indicates “that the Employer considered that the
PLE Basalt would be the primary source of rock for use as concrete aggregate”.207
Again, the Contractor disregards the fact that this document from 2006 is not part of
the Contract, and it made no representations, guarantees or requirements to Tenderers
regarding aggregate sources, or anything else.

4.87

The Contractor also completely ignores the fact that the report did actually provide a
high-level geologic description of the Pacific Site basalt, which confirms its variable
characteristics as follows: “Joints are frequently filled with calcite, chlorite, zeolite,
and occasionally quartz. The flows are usually amygdaloidal and vesicular in the
upper parts”.208 As confirmed by Mr. Kuper in his First Expert Report, filled joints
and vesicular parts of basalt imply zones of weakness.

4.88

It is telling that both the Contractor and Mr. Shilston have completely ignored this
part of the report and Mr. Kuper’s analysis, making no mention of it at all. This is
consistent with the Contractor’s highly selective and misleading analysis of the precontractual documents. When read in the proper context, and when actually read in
their entirety, they simply do not support the Contractor’s positions.

4.89

There is nothing in this Report that would lead a prudent tenderer to conclude that the
PLE basalt was all to be used for concrete aggregate production, or would result in a
certain percentage of fines when crushed. Indeed, the limited geologic analysis in this
report actually confirms the variable characteristics of the Pacific Site, and the need
for careful investigations and excavation.

4.90

Once again, no evidence is even provided that GUPC even saw this document, still
less relied upon it, when preparing its Tender.
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See Table No. 3 on pdf page 14 the Technical Analysis of Disposal Sites for Work on Panama Canal PostPanamax Channels and Locks with Gatun Lake at 9.14 m PLD dated March 2006 at Exhibit C-0918.
{C-0918/14}
See paragraph 105 on pdf page 124 of Chapter IV of the SOR. {SOR/124}
See pdf page 29 of the Technical Analysis of Disposal Sites for Work on Panama Canal Post-Panamax
Channels and Locks with Gatun Lake at 9.14m PLD dated March 2006 at Exhibit C-0918 {C-0918/29} and
paragraph 8.17 on pdf page 28 of the First Expert Report of Tom Kuper. {R-EX-11/28}
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x.

April 2006 Proposal to the Panamanian Government for the
Expansion of the Panama Canal209

4.91

The ACP has addressed the Contractor’s arguments with respect to the 2006 Proposal
for the Expansion of the Panama Canal, and refers the Tribunal to paragraphs 6.536.55 of Chapter V of the SOD.

4.92

The Contractor simply repeats its previous arguments with respect to this document,
stating that the document was based on the “fundamental datum” that the PLE would
be the primary source for concrete aggregate production.210 It is of no matter to the
Contractor that this document is not part of the Contract, and was created for reasons
that had nothing to do with informing tendering contractors of the characteristics of
local basalts for use as concrete aggregates. This is evident from even a cursory
review of the document, which makes no mention of basalt, much less the amount of
fines that might be encountered when crushing it.

4.93

The Contractor claims that the 2006 Proposal would “fix the schedule and the budget
for the Project and the cost and schedule premises could not be later changed”.211
This is a misleading statement. It should go without saying that at this point in the
project, before the RFQ or the RFP had even been issued, that nothing was “fixed”
down to the level of detail that the Contractor suggests, and the Project was still
subject to significant changes. In addition, cost estimates such as this one allow for
contingencies during construction.

4.94

Once again, this was a cost estimate, which was based on stated assumptions. It was
for the design-build tenderers to make their own due diligence and prepare their own
tender estimates and in doing so make their own risk assessments. The fact the
Tenderers did not simply adopt the ACP’s own assumptions or estimate is evident
from their wildly different tender prices, varying in total by over USD 2.5 billion.

4.95

The Contractor has pointed to nothing in the Contract, or any of the RFP documents,
suggesting that the Tenderers were required to adhere to assumptions made for the
purposes of estimating the ACP’s costs, or that the Tenderers were excused from
carrying out their own investigations as a result of those assumptions. The Tenderers
were required to submit their own price for the work, taking into account its scope and
the Conditions of Contract. The Tenderers were not required to agree to do the work
for a price which the ACP fixed – they had to fix their own. The 2006 Proposal
presented a plan and a cost estimate to the Panamanian Government for the expansion
of the Panama Canal so that the Project might obtain approval but in the RFP it was
then for the Contractor to do its own due diligence and decide how to do the Works
and how much they would cost. The 2006 Proposal was not, by any stretch of the
imagination, a geologic blueprint to be followed by tendering contractors when
assessing potential aggregate sources.

4.96

As the ACP has already stated, a reasonable tenderer would know this, especially
given the volume and nature of other information in the RFP, such as, for example,
the nearly 1,800 boreholes and corresponding core logs.
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See the ACP Proposal for the Expansion of the Panama Canal: Third Set of Locks Project dated 24 April
2006 at Exhibit C-0023. {C-0023}
See paragraph 109 on pdf page 125 of Chapter IV of the SOR. {SOR/125}
See paragraph 111 from pdf page 125 of Chapter IV of the SOR. {SOR/125}
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4.97

Once again, there is no evidence that those preparing the GUPC Tender and assessing
aggregate sources even read this document, still less relied upon it.
xi.

2006 Paper to the 31st PIANC Congress212

4.98

The ACP has addressed the Contractor’s arguments with respect to the 2006 Paper to
the 31st PIANC Congress, and refers the Tribunal to paragraphs 6.56 and 6.57 of
Chapter V of the SOD. The Contractor simply restates the same erroneous arguments
about this document as made in the SOC, relying on the following statement:213

4.99

There is nothing in this paragraph, or in this document, stating that the PLE basalt
should be the primary aggregate source for the Works, nor is there any mention of the
amount of fines that can be anticipated from crushing, nor is there any substantial
geologic assessment of any kind. Indeed, the document contemplates multiple uses
for the excavated materials.

4.100 As usual, the Contractor adduces no evidence at all that the paper was relied upon in
any way by GUPC when preparing its Tender, or that it even read it at the time.
d.

Alleged Representations in the RFP Documents
i.

Environmental Impact Study (“EsIA”)214

4.101 In the SOR, the Contractor continues to disregard the Contract and misconstrue the
EsIA. This is part of the same effort to isolate certain statements and present them in
a highly misleading way, in order to devise a misrepresentation claim that has no
basis in reality.
4.102 The ACP’s position on the EsIA is addressed in Section 3 above as well as in Sections
3 and 4 of the SOD. In short, there is no part of the EsIA that required the Contractor
to use the PLE basalt for concrete aggregate production or formed part of the
Employer’s Requirements, in this regard. Indeed, the ACP observes that when the
Contractor refers to the alleged requirements in the EsIA, it does not actually refer to
the EsIA to support this; it refers to its own pleadings.215
4.103 The ACP repeats and relies on the observations of Mr. Kuper from his First Expert
Report regarding the reliance he would place on the EsIA. Mr. Shilston confirms that
he generally agrees with Mr. Kuper’s assessment of the purpose of the EsIA as
“broadly correct”, and further confirms that the descriptions in the EsIA are
“environmental baseline conditions”.216 The purpose of these baseline conditions is
212
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See the Paper to 31st PIANC Congress dated May 2006 at Exhibit C-0968. {C-0968}
See pdf page 3 of the Paper to 31st PIANC Congress dated May 2006 at Exhibit C-0968 {C-0968/3} and
paragraph 116 on pdf page 126 of Chapter IV of the SOR. {SOR/126}
See Environmental Impact Study dated July 2007 at Exhibit C-0683. {C-0683}
See, for example, paragraphs 152 and 153 of Chapter IV on pdf page 141 of the SOR. {SOR/141}
See paragraph 113 of Chapter 6 on pdf page 415 of the Second Expert Report of David Shilston.
{C-EX-26/415}
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not to inform tendering contractors of the characteristics of potential aggregate
resources, or the amount of waste that can be anticipated from crushing a particular
type of basalt.
4.104 As to paragraph 158 of Chapter IV of the SOR, the Contractor gives no basis for its
assertion that the EsIA had an alleged special status. As to paragraph 159 of Chapter
IV of the SOR, there is no evidence that GUPC relied on any of the representations in
the EsIA as to its alleged requirement to use the PLE basalt for concrete aggregate
during the RFP period. The ACP repeats and relies on Section 4 of the SOD as to the
nature of the EsIA under Panamanian law.
4.105 In the SOR, the Contractor once again relies on the same portions of the EsIA as
representations of the PLE basalt’s suitability for concrete aggregate production. True
to form, the Contractor has cherry-picked certain portions of the document while
ignoring others, and continues to misconstrue Mr. Kuper’s discussion of the
variability of the Pacific Site basalt. In doing so, the Contractor criticizes Mr.
Kuper’s reference to zeolites and vesicles, stating that “the presence of these
materials is irrelevant to the issues in dispute in this arbitration”.217 Yet Mr. Kuper
and the EsIA discussed far more than just the presence of zeolites and vesicles.
Indeed, the EsIA referred to “highly fractured basalt” and “basalt [that] may be
fractured and fused at a variety of degrees”. Additionally, contrary to the
Contractor’s statements, the “consideration of abrasive resistance and alkaline
reaction provides information that shows the basalt may be affected by air, humidity,
or other geochemical changes”.218
4.106 With reference to paragraph 185 and 186 of Chapter IV of the SOR, as explained in
Section 3 above, the Contractor has simply ignored the ACP’s response to the sections
which the Contractor alleges demonstrate the requirement in the EsIA. The ACP
repeats and relies on Section 3(n) of the SOD in this regard. The comments at
paragraph 187 and Mr. Zaffaroni’s conclusions are simply fanciful as the ACP has
explained.
ii.

The GIR219

4.107 As in the SOC, the Contractor’s SOR yet again makes the misleading and erroneous
reference to the so-called “First GIR”.220 There is no “First GIR”. There is one GIR,
and one GIR only, which was incorporated into the Contract. Any earlier drafts of the
GIR are irrelevant, contractually and otherwise. The Contractor agreed to this, and is
now attempting to resurrect statements from previous drafts that can have no
applicability or relevance to its claims.
4.108 Additionally, as the ACP has already discussed at length, the GIR was limited in
scope pursuant to Sub-Clause 4.10 [Site Data] and Sub-Clause 4.12 [Unforeseeable
Physical Conditions] and its own Section 1.2.221 Again, the interpretations in the GIR
217
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See, paragraph 163 of Chapter IV on pdf page 144 of the SOR. {SOR/144}
See paragraph 8.80 on pdf page 55 of the First Expert Report of Tom Kuper. {R-EX-11/55}
See the Geotechnical Interpretative Report at Exhibit C-0684. {C-0684}
See paragraph 188 of Chapter IV on pdf page 150 of the SOR. {SOR/150}
See Sub-Clause 4.10 [Site Data] on pdf page 58 of the Conditions of Contract at Exhibit R-0007
{R-0007/58} and Sub-Clause 4.12 [Unforeseeable Site Conditions] on pdf page 59 of the Conditions of
Contract at Exhibit R-0007. {R-0007/59}

73

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 199 of
843

are limited to natural subsurface and hydrogeological conditions expected to be
encountered at or below the upper levels of the foundations of the lock structures.
The Contractor was responsible for any Unforeseeable natural physical conditions
encountered above foundation level. The Contract cannot be interpreted in any other
way.
4.109 In response to this, the Contractor has attempted again to rewrite the Contract and to
relieve itself of the express allocation of risk by relying on an earlier version of the
GIR, which never became part of the Contract. The Contractor has also stated that
both the so-called “First GIR” and the actual GIR describe the PLE basalt as medium
hard to very hard rock, and that the ACP never informed the Contractor that this was
incorrect, even after including the limitations relating to foundation level in the actual
GIR.222
4.110 First of all, that is because the statement is correct, and the Contractor has failed to
demonstrate otherwise. In any event, this is not the point. The point is that the GIR
made no representations as to physical conditions occurring above foundation level
and this was not its purpose. If the Contractor wanted to rely on general statements
from the GIR to assess potential aggregate resources - without any further
investigations of its own - then the Contractor was free to do that, but it did so at its
own risk. The Contract and the GIR are overwhelmingly clear on this.223
4.111 The Contractor has also criticized the ACP in the SOR for not being transparent about
information that changed in the text of the GIR from one amendment to the next.224
This after-the-fact criticism is entirely baseless. The ACP denies that it lacked
transparency in any way. Each of the amendments to the RFP were presented to and
accepted by GUPC. GUPC had a responsibility to review all amendments in detail
and ensure that it understood them. If anything was unclear in any of the
amendments, GUPC could have raised this with the ACP to get further clarity.
4.112 Similar to the other documents containing so-called “representations” regarding the
PLE basalt, the GIR must be read in the proper context. As explained above, the
Contractor’s attempts to confuse the Tribunal by referring to the “First GIR” are
obvious attempts to step outside the contractual structure and skirt its own assumed
risks.
4.113 Regardless, the statements made about basalt, in the so-called “First GIR” and in the
actual GIR are, once again, consistent in emphasizing its variable characteristics,
which would indicate to any reasonable tenderer that selective excavation would be
necessary to ensure that unsuitable material was not fed to the crusher. Mr. Kuper has
discussed this at length in his expert report.225 The Contractor and Mr. Shilston have
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See paragraph 193 of Chapter IV on pdf page 152 of the SOR. {SOR/152}
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offered a limited and misguided response to this in the SOR. As to the earlier draft of
the GIR, the Contractor again refers to the following statement:226

4.114 The ACP has already discussed this deleted section in the SOD, but once again, the
section says nothing about the amount of fines that the Contractor could expect to
encounter when crushing the PLE basalt for concrete aggregate production. If
anything, it provides a general statement about what the characteristics of the basalt
“appear to be”. It was for GUPC to conduct proper investigations to fully assess
those characteristics prior to producing concrete aggregate, and to make sure that only
suitable material was used.
4.115 As to the actual GIR, Mr. Shilston again attempts to disregard Mr. Kuper’s analysis of
the variability of the PLE basalt by stating that he “understand[s]” that “GUPC did
not intend to use, and indeed did not use, weathered basalt”.227 The evidence proves
that the complete opposite is true, as the ACP has demonstrated in showing that the
Contractor contaminated the temporary basalt stockpile in Chapter V of the SOD and
Section 7 below.
4.116 Nonetheless, as confirmed by Mr. Kuper’s analysis of the GIR, the PLE also had
variable characteristics in the sound rock.228 The variability was not only limited to
“sound basalt” versus weathered basalt. Mr. Kuper and Dr. Rothstein have cited
numerous sections of the GIR that confirm this.229 In response, Mr. Shilston claims
that the GIR merely describes a “range of physical properties”.230 Mr. Shilston has
failed to explain the difference between these two concepts, and instead makes the
blanket statement that “the quoted extract from the GIR does not describe the basalt
as variable”.231
4.117 Both Mr. Kuper’s and Dr. Rothstein’s analysis completely invalidate this conclusory
statement. To name only a few of the many parts of the GIR confirming variability in
the sound basalt:
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(a)

Section 4.2.1.1 [Basalt] refers to the petrographic studies on numerous
borehole cores reflecting a wide variety of mineralogical characteristics as
confirmed by Dr. Rothstein;232

(b)

Section 5.2.1 [Basalt Formation], described the variability of basalt in terms
of unit weight, strength parameters, permeability, and deformation modulus;233
and

(c)

Table 5.4 [Strength], provided the geological strength index for both “basalt”
and “sheared basalt”, describing sheared basalt as “laminated and sheared to
disintegrated”.234

4.118 Mr. Shilston and the Contractor have largely ignored these statements, which expose
the deeply flawed nature of their analysis of the GIR, which does not even relate to
the basalt excavated above foundation level.
iii.

The Geotechnical Data Report (“GDR”)235

4.119 The ACP has addressed the Contractor’s arguments with respect to the GDR, and
refers the Tribunal to paragraphs 6.81-6.83 of Chapter V of the SOD. In the SOR, the
Contractor continues to claim that the GDR contained “positive representations about
the PLE basalt”.236 At the same time, the Contractor acknowledges that the GDR “is
part of the Volume VI documents”,237 which obviously confirms that the ACP did not,
in fact, provide any representations or warranties at all in the GDR as to the quality of
the PLE basalt for concrete aggregate production, or the percentage of fines that could
be expected from crushing the PLE basalt.
4.120 Nonetheless, the Contractor continues to rely on broad statements that the PLE is “a
hard rock with low moisture content”, and a “medium hard to very hard RH-3 to RH-5
rock”.238 These statements clearly say nothing about the amount of waste that a
tendering contractor should anticipate when crushing the PLE basalt. Additionally,
the description of the PLE as containing “medium hard” rock with RH-3 hardness
should have alerted GUPC to the fact that it was not dealing with a homogenous
aggregate source. This is further confirmed by numerous other statements and actual
studies and tests in the GDR as discussed in Mr. Kuper’s First Expert Report.
4.121 The ACP will not repeat each of these in this SOR, but instead refers to and relies on
paragraphs 8.59-8.68 of Mr. Kuper’s First Expert Report. In short, the GDR
described the variable characteristics of the PLE basalt, including through reference to
hundreds of core borings on the Pacific Site that show a variety of different rock
characteristics such as hydrothermal alteration; discontinuities including fractures and
232
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shear zones; and the presence of clay and fine-grained material.239 The GDR
therefore provided information regarding potential weak zones of rock that might
potentially result in marginal quality aggregate with higher percentages of fines.
4.122 The GDR also described massive, columnar basalt that was hard and strong, and
likely to be suitable for concrete aggregate production. In other words, there was high
quality PLE material, and there was more marginal material, and material that would
not be suitable for concrete aggregate. It was for the Contractor and its on-site
geologists to determine how to segregate such material through selective excavation
or segregation so that it only processed the “best basalt”.
4.123 The GDR also provided the results of tests carried out on the Pacific Site basalt, and
provided comments on those tests. Section 2.3.3.2 referred to the 2006-13 Report,
which included laboratory tests on basalt samples that the ACP carried out in order to
observe the use of the rock as manufactured sand. The study concluded that the basalt
samples resulted in “acceptable fine aggregate”, although it was “recommended that
studies be carried out to confirm its viability”.240
4.124 As also discussed by Mr. Kuper, the GDR provided the results of unconfined
compressive strength tests, many of which were conducted on basalt from borings
within the PLE.241 Those tests included minimum and maximum values that showed
a wide range, again confirming that the Pacific Site basalt was far from
homogenous.242
4.125 In the SOR, the Claimants have attempted to call out Mr. Kuper by stating that he
referred to Table 22 of the GDR in his First Expert Report. In doing so, the
Contractor have emphatically exclaimed that this table presents test results on
material that is, as the Contractor says, “not rock”!243 Mr. Kuper has confirmed that
this was a typographical error and he intended to refer to Table 23, which very clearly
includes test results on rock.244 Moreover, the Contractor has completely ignored Mr.
Kuper’s reference to Table 63, which again, refers to unconfined compressive
strength tests on basalt, including basalt from the PLE. It can only be assumed that
the Contractor ignores this reference because it does not fit into the Contractor’s
cherry-picked reading of the RFP documents.
4.126 In sum, the GDR provided a wealth of information, but it clearly was not the end of
the road in terms of assessing potential sources of concrete aggregate. It was a
resource that the ACP made available to GUPC, and it was for GUPC to then review
the information provided, conduct its own additional tests and self-inform. Again,
this is no more than expected given the nature of a design-build Contract. The
Contractor’s attempts to retroactively change this by misconstruing Volume VI
Documents should be rejected.
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4.127 The Claimants have even developed a new strand to their negligence theory in the
SOR, inventing yet more serious allegations that have never previously been made,
considered, or even thought of, by the Claimants or their experts.
4.128 So, for example, in paragraph 204 of Chapter IV of the SOR, the
the ACP’s SOD is “surprisingly silent on how ACP determined
basalt had proven “not to be suitable for construction purposes
rapidly into clay minerals when crushed and place[d] on site””.245
to that statement as it appears in the GDR.

Claimants say that
that the Sosa Hill
since it turns very
This is a reference

4.129 Of course, it is no surprise at all that no mention was made in the ACP’s SOD
concerning the Sosa Hill basalt, because no case at all was put forward by the
Claimants in the SOC concerning the Sosa Hill basalt. Indeed, in the SOC, Sosa Hill
is mentioned a mere four times, and yet in not one instance is any criticism made of
the ACP for not describing the source of its belief regarding the Sosa Hill basalt, or
why it had not carried out further tests on the PLE as a consequence of the description
of the Sosa Hill basalt.246
4.130 Similarly, in Mr. Shilston’s First Expert Report, there are various passing references
to Sosa Hill, usually made in the context of the various other sources of basalt
mentioned in the GDR. Indeed, remarkably given the new allegations made by Mr.
Shilston, he chose not visit Sosa Hill when he visited Panama with his colleagues
during 2017.247
4.131 Indeed, it seems that (if anything) Mr. Shilston was being complimentary of the ACP
in his First Expert Report, interpreting the ACP’s reference to Sosa Hill to be made in
order to amend a statement that had been made some 70 years earlier in the 1943
Final Report on the Third Set of Locks Project, which had described the basalt from
Sosa Hill as strong and wear resistant and a suitable material for construction
purposes.248
4.132 No criticism at all was made by Mr. Shilston in his First Expert Report about the ACP
referring to the Sosa Hill basalt in this way. Mr. Shilston only recorded that the ACP
had made no comment about the unsuitability of the basalt in the PLE, or elsewhere
on the Pacific Site.249
4.133 In view of all of the above, it can hardly be of surprise to the Claimants that the ACP
did not focus on Sosa Hill basalt during its preparation of the SOD. In short:

245
246
247
248
249

(a)

the SOC made no case against the ACP in relation to the Sosa Hill basalt;

(b)

Mr. Shilston made no allegations against the ACP in relation to the Sosa Hill
basalt;

See paragraph 204 of Chapter IV on pdf page 154 of the SOR. {SOR/154}
See paragraphs 319, 444, 448 and 449 of Chapter III from pdf page 104 of the SOC regarding the
Claimants’ references to Sosa Hill. {SOC/104}
See paragraph 19 at Chapter 1 on pdf page 15 of the First Expert Report of David Shilston. {C-EX-5/15}
See paragraph 69 at Chapter 8 on pdf page 236 of the First Expert Report of David Shilston.
{C-EX-5/236}
See paragraph 111 at Chapter 8 on pdf page 253 of the First Expert Report of David Shilston.
{C-EX-5/253}
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(c)

Mr. Shilston decided not to visit the basalt at Sosa Hill during his inspections
of the basalt sources in 2017 when he visited Panama;

(d)

no allegation was made of negligence against the ACP in relation to its
comments concerning the Sosa Hill basalt.

4.134 In stark contrast to its position in the SOC and Mr. Shilston’s First Expert Report, the
Claimants now appear to see Sosa Hill as an opportunity to make new, fresh and
invented allegations against the ACP concerning its comments in the GDR regarding
Sosa Hill. Just as an example, while Sosa Hill is mentioned a mere four times in
passing in the SOC, the Claimants are now on the attack, having developed this new
argument, and mention Sosa Hill 37 times in their SOR.
4.135 The case now seems to be that because the GDR stated that the Sosa Hill basalt was
unsuitable for construction purposes, at a minimum, the ACP should have checked if
the PLE basalt was effected by the same adverse properties as the Sosa Hill basalt.250
The Claimants seem content to make this connection between Sosa Hill and the PLE,
yet offer no explanation for why GUPC themselves (in particular CUSA and MWH)
made no such connection.
4.136 Similarly, Mr. Shilston, in his Second Expert Report, having not thought or
considered it necessary to even visit Sosa Hill during his first visit to Panama in 2017
and not having made any allegations against the ACP in relation to the Sosa Hill
basalt in his First Expert Report, goes on the attack regarding Sosa Hill in his Second
Expert Report. Accordingly, not only did Mr. Shilston suddenly consider it necessary
to visit Sosa Hill, he also sampled the basalt from Sosa Hill in 2018 and sought to
draw conclusions from it based on tests carried out on the Sosa Hill basalt.
4.137 Now, Mr. Shilston considers that the ACP undertook insufficient testing to establish
whether or not the PLE basalt had the same potential to degrade, as the Sosa Hill
basalt.251 Having not mentioned this at all in his First Expert Report, Mr. Shilston is
now of the view that the ACP’s reliance on ASTM C 33 testing was questionable
when the ACP was aware of non-durable basalt at Sosa Hill and did not undertake
ethylene glycol tests.252
4.138 Perhaps Mr. Shilston does not realise, that GUPC was advised to carry out ethylene
glycol tests by its own consultant on the basalt at the Pacific Site but (apparently)
failed to do so.253 Mr. Shilston’s conclusion is that the ACP did insufficient testing to
establish whether or not the PLE basalt had the same potential to degrade as reported
for the Sosa Hill basalt.254
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254

See paragraph 1413 of Chapter IV from pdf page 459 of the SOR. {SOR/459}
See paragraph 88 at Chapter 2 on pdf page 37 of the Second Expert Report of David Shilston.
{C-EX-26/37}
See paragraph 517 at Chapter 6 on pdf page 506 of the Second Expert Report of David Shilston.
{C-EX-26/506}
See paragraphs 102-103 on pdf page 20 of the Second Witness Statement of Prof. Guillermo Di Pace.
{R-WS-23/20}
See Conclusion at Chapter 6 from pdf page 545 of the Second Expert Report of David Shilston.
{C-EX-26/545}
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4.139 This new line of argument, not even previously considered by the Contractor and its
experts, is meritless. The Sosa Hill source was some 4.5km from the PLE and had
been successfully used as a construction material in the past, including as concrete
aggregates. It was now exhausted as a good source, as can occur. This was a
mundane fact, as illustrated by the approach GUPC took at tender stage (ignoring it)
and in its SOC (making passing reference).
iv.

Technical Report, Testing of Basalt Rock as Fine Aggregate or
Manufactured Sand as a Replacement of Natural Sand (the “200613 Report”)255

4.140 The ACP has addressed the Contractor’s arguments with respect to the 2006-13
Report, and refers the Tribunal to paragraphs 6.84-6.100 of Chapter V of the SOD.
As discussed, the 2006-13 Report provided two important conclusions:
(a)

manufactured sand from crushed basalt results in higher fines percentages than
natural sand; and

(b)

industrial testing and economic analysis was required to determine whether the
crushing of rock with industrial crushers would be economically feasible.256

4.141 As to the first conclusion, the Contractor and Mr. Shilston respond to this in two
ways. First, Mr. Shilston dismisses the conclusion as only a “general comment that
relates to manufactured sand compared to natural sand rather than a specific
comment on the Miraflores basalt”.257 The fact that the Contractor and Mr. Shilston
are trying to downplay the significance of so-called “general comments” is
disingenuous, given their reliance on far more general statements from Cost Estimates
and Alignment Studies which were never made part of the Contract, and were not
even based on actual laboratory testing.
4.142 In any event, the first conclusion of the 2006-13 Report is more than just a “general
comment”. It was based on actual granulometric analysis of basalt in comparison to
natural sand. As discussed in Dr. Rothstein’s First Expert Report, four of the seven
tested samples had fines contents that were in excess of the 7% limit recommended by
ASTM C 33, and three of those four samples were more than 4% in excess of the
recommended amount.258 The Report specifically notes that the rest of the results and
analysis of the “basalt and natural sand shows a difference specifically in the content

255

256

257
258

See ACP Engineering Division, Technical Report 2006-13, ‘Pruebas sobre roca Basáltica del Pacífico
como agregado fino o arena manufacturada para reemplazar la arena natural’ at Exhibit R-0290.
{R-0290}
See pdf page 54 of the ACP Engineering Division, Technical Report 2006-13, ‘Pruebas sobre roca
Basaltica del Pacifico como agregado fino o arena manufacturada para reemplazar la arena natural’ at
Exhibit R-0290. {R-0290/54}
See paragraph 145 of Chapter 6 on pdf page 420 of the Second Expert Report of David Shilston.
{R-EX-26/420}
See paragraphs 124-133 on pdf pages 58-61 of the First Expert Report of Dr. David Rothstein.
{R-EX-17/58}
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of fines passing the No. 200 sieve. Crushed sand contains more fine particles (<0.75
microns)” (emphasis added).259
4.143 This statement clearly does not fit into the Contractor’s false narrative of so-called
“misrepresentations”, and for that reason, the Contractor has chosen to ignore it. This
misleading tactic is a pattern in the SOR and in the Contractor’s claim in general, and
should be rejected.
4.144 Mr. Shilston and the Contractor then refer to the one gradation test that GUPC says it
conducted on basalt from a quarry located 8.5km away from the PLE, stating that it
“did not reveal any issue with potential excessive fines”.260 As discussed by Mr.
Kuper, Cerro Escobar is a fundamentally different type of rock source than the PLE,
and any prudent geologist would have recognized this.261 Mr. Pauletto further
confirms that the single gradations test conducted on this material was incomplete, as
the test did not even attain the proper gradations for compliant concrete aggregate
under the ASTM standards.262
4.145 The fact that GUPC conducted one incomplete gradations test - on basalt that was in
no way representative of the PLE - did not entitle GUPC to disregard the conclusions
of the 2006-13 Report. The risk of any decision to disregard those conclusions falls
squarely on the Contractor, not the ACP.
4.146 Moreover, it is known that the Contractor’s Cerro Escobar arguments are little more
than an invention – basalt from Cerro Escobar was tested because it was a potential
aggregate source, not because it was considered in any way representative of the PLE,
as the Contractor falsely claims.263
4.147 As to the second conclusion of the 2006-13 Report, the Contractor yet again criticizes
the ACP for not carrying out additional tests.264 This criticism is fundamentally at
odds with the risk allocation under the Contract and the very nature of a design-build
contract.
4.148 In the SOR, the Contractor even suggests that GUPC was entitled to assume that the
ACP carried out the recommended tests in the 2006-13 Report.265 This is simply
irresponsible. The Contractor’s argument appears to be that GUPC assumed, and was
justified in assuming, that:

259

260
261
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263
264
265

(a)

the ACP conducted industrial crushing tests;

(b)

the ACP chose to keep the tests to themselves;

See pdf page 54 of the ACP Engineering Division, Technical Report 2006-13, ‘Pruebas sobre roca
Basaltica del Pacifico como agregado fino o arena manufacturada para reemplazar la arena natural’ at
Exhibit R-0290. {R-0290/54}
See paragraph 240 of Chapter IV on pdf page 162 of the SOR. {SOR/162}
See paragraph 5.8-5.22 from pdf page 39 of the Second Expert Report of Tom Kuper. {R-EX-25/39}
See paragraph 5.34 on pdf page 25 of the First Expert Report of Mike Pauletto. {R-EX-16/25}
See paragraphs 92-97 on pdf page 19 of the Second Witness Statement of Prof. Guillermo Di Pace.
{R-WS-23/19}
See paragraphs 241 and 242 of Chapter IV on pdf pages 162 and 163 of the SOR. {SOR/162}
See paragraphs 241 and 242 of Chapter IV on pdf pages 162 and 163 of the SOR. {SOR/162}
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(c)

the tests confirmed that all of the PLE basalt (outside of the fault zones) was
suitable for concrete aggregate production; and

(d)

there was nothing further that GUPC needed to do after reading the 2006-13
Report.

4.149 This is a strange argument, as Mr. Quijano explains.266 Of course, as usual, no GUPC
witness is proffered to say that they actually made such assumptions at tender.
4.150 Additionally, contrary to Mr. Zaffaroni’s claims, bulk testing is quite common in the
concrete aggregate industry.267 Mr. Zaffaroni does not have the same amount of
experience as Mr. Pauletto, who has worked on basalt crushing projects for nearly
four decades, and routinely conducts bulk testing on truckloads of material - or, at a
minimum, pilot tests on 55-gallon drums of material - to assess their suitability for
concrete aggregate.268 The Contractor’s claims that this is not standard practice are
out of touch with reality and consistent with GUPC’s lack of diligence during the RFP
period.
v.

Technical Report 2006-14: Laboratory Tests Performed on
Materials from the Third Set of Locks to be used as Aggregates
dated September 2006 (the “2006-14 Report”)269

4.151 The ACP has addressed the Contractor’s arguments with respect to the 2006-14
Report, and refers the Tribunal to its arguments in paragraphs 6.101-6.104 of the
SOD. In the SOR, the Contractor points out that the three samples tested in this
Report (which is a Volume VI Document) included a sample from one borehole
within the PLE, and two others that are within Corte Culebra.270 According to the
Contractor, this somehow indicates that the ACP believed that Cerro Escobar was
representative of the PLE basalt.271 Simply put, this is ridiculous, particularly as it is
now known that the Cerro Escobar story is just an invention.
4.152 Nowhere in the 2006-14 Report is there any indication that the ACP believed Cerro
Escobar to be representative of the PLE. Nowhere in the 2006-14 Report is there any
indication that the ACP “viewed the Miraflores Basalt as homogenous”. The stated
objective of the report was to “determine the physical properties of the materials from
the Culebra Cut that could be used as aggregates in the Panama Canal Expansion
Program”.272 The Report says nothing about Cerro Escobar, nor does it attempt to
draw any sort of connection or comparison between Culebra Cut or Cerro Escobar
and the PLE. It simply presents a series of test results on three basalt samples.
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See paragraphs 7 and 8 on pdf page 4 of the Third Witness Statement of Jorge Quijano. {R-WS-18/4}
See paragraphs 53 and 54 on pdf page 13 of the Third Witness Statement of Antonio Zaffaroni.
{C-WS-47/13}
See paragraphs 3.8-3.35 from pdf page 7 of the Second Expert Report of Mike Pauletto. {R-EX-29/7}
See the ACP’s Engineering Division, Technical Report 2006-14, ‘Pruebas de laboratorio a los materiales
del Tercer Juego de Esclusas para ser usados como agregados’ dated September 2006 at Exhibit R-0291.
{R-0291}
See paragraph 246 of Chapter IV from pdf pages 163 of the SOR. {SOR/163}
See paragraph 246 of Chapter IV from pdf pages 163 of the SOR. {SOR/163}
See Section 1 on pdf page 87 of the ACP’s Engineering Division, Technical Report 2006-14, ‘Pruebas de
laboratorio a los materiales del Tercer Juego de Esclusas para ser usados como agregados’ dated
September 2006 at Exhibit R-0291. {R-0291/87}
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4.153 The Contractor’s only basis for its completely misguided position is that the ACP
tested PLE samples in the same Report as Corte Culebra Samples.
4.154 The Contractor’s interpretation of the Report itself is similarly flawed. In his First
Expert Report, Dr. Rothstein noted that the petrographic analysis in the 2006-14
Report was consistent with different emplacement modes and cooling histories, which
are directly related to the extent that hydrothermal alteration may affect the rock.273
Mr. Shilston has chosen to ignore the petrography and instead make the general
statement that “[t]he Miraflores basalt... is predominantly columnar”.274 This is an
over-simplification, and certainly not a conclusion that the ACP stated in the 2006-14
Report, or one that can be drawn from a report that runs tests on three samples.
4.155 The only conclusion reached in the Report is that the three tested samples were found
to be “within acceptable ranges according to ASTM specifications”.275 This is not an
indication or a representation that the Pacific Site basalt or the PLE basalt are
homogenous, or will universally result in a particular percentage of fines when
crushed for concrete aggregate.276
vi.

Petrographic Reports

4.156 The ACP and Dr. Rothstein have addressed the Contractor’s arguments with respect
to the petrographic reports made available during the RFP period, and refer the
Tribunal to paragraphs 6.105-6.118 of the SOD and paragraphs 26-51 of the First
Expert Report of Dr. Rothstein. The ACP responds to the further points made by the
Contractor and Mr. Shilston below.
4.157 In short, Dr. Rothstein’s analysis confirms that the petrographic reports in the RFP
consistently demonstrated that the Pacific Site basalt, including the PLE sound basalt,
had variable characteristics. Those characteristics included the presence of significant
percentages of smectite in many of the petrographic reports available to the
Contractor during the RFP period. Contrary to the Contractor’s claim, the postContract petrographic reports are consistent with this premise, as discussed further
below.
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See paragraph 33 on pdf page 16 of the First Expert Report of Dr. David Rothstein. {R-EX-17/16}
See paragraph 152 of Chapter 6 on pdf page 421 of the Second Expert Report of David Shilston.
{C-EX-26/421}
See Section 4 on pdf page 89 of the ACP’s Engineering Division, Technical Report 2006-14, ‘Pruebas de
laboratorio a los materiales del Tercer Juego de Esclusas para ser usados como agregados’ dated
September 2006 at Exhibit R-0291. {R-0291/89}
In paragraphs 253 and 618-19 of Chapter IV of the SOR, the Contractor refers to the GIR for the Borinquen
Dams, and a reference to laboratory testing on core samples. The Contractor states that the ACP produced
certain tests mentioned in URS Report Task A.2.3, but did not produce the results of certain micro-deval
tests. As Mr. Irving explains in his Second Witness Statement, the micro-deval tests were never performed.
Indeed, neither the ACP Soils and Materials Laboratory or the Technological University of Panama (who
performed other testing mentioned in the URS Report Task A.2.3), had the necessary equipment to perform
such testing. See paragraph 141 on pdf page 42 of the Second Witness Statement of Derek Irving.
{R-WS-24/42}
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vii.

Petrographic Report prepared by the University of Costa Rica on
18 August 2005 (the “First Costa Rica Report”)277

4.158 The Contractor and Mr. Shilston continue to emphasize the general statement in this
report that 12 out of the 14 tested samples are “probably suitable for use as
construction material”.278 This is obviously far from an unqualified endorsement of
the PLE basalt, as it denotes some degree of uncertainty that the Contractor could and
should have investigated further if it wished certainty. The actual data, which Mr.
Shilston has ignored in favor of focusing on a single statement, is consistent with a
heterogeneous rock source.
4.159 Dr. Rothstein notes in his First Expert Report that in the 12 samples that are described
as “probably suitable for use as construction material”, the “matrix or groundmass
reportedly makes up between 6-17% of these rocks and is completely altered to
nontronite”.279 Nontronite is a member of the smectite family. The Contractor and
Mr. Shilston both ignore this, which is consistent with their tactic of simply
disregarding any information in the RFP that contradicts the so-called
misrepresentation claim.
4.160 Mr. Shilston also attempts to disregard two of the 14 samples in the 2005 Costa Rica
Report, stating that they were located below the proposed foundation level, and NML25 is from the Aguadulce Fault Zone, and the other is “from the only borehole that the
GIR does not include in its description of basalt”.280 These criticisms are irrelevant.
4.161 As Dr. Rothstein describes, alterations below foundation level commonly project into
areas that would be excavated. As such, it would be an oversimplified approach to
disregard such petrography on the sole basis of the sample’s depth, particularly when
the Contractor has no hesitation relying on information from kilometers away in Cerro
Escobar.281 Additionally, even if it is true that the Contractor did not plan to use
material from the Aguadulce Fault Zone, the presence of the zone is an indication of
significant tectonic activity and a heterogenous rock source.
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See Semiquantitative Petrographic Descriptions, University of Costa Rica dated 18 August 2005 at
Exhibit R-0281. {R-0281}
See paragraph 201 of Chapter 6 on pdf page 428 of the Second Expert Report of David Shilston
{C-EX-26/428} and pdf page 32 of Semiquantitative Petrographic Descriptions, University of Costa Rica
dated 18 August 2005 at Exhibit R-0281. {R-0281/32}
See paragraph 35 on pdf page 17 of the First Expert Report of Dr. David Rothstein. {R-EX-17/17}
See paragraph 203 of Chapter 6 on pdf page 429 of the Second Expert Report of David Shilston.
{C-EX-26/429} Mr. Shilston also notes that NML-31 was not referenced in Section 4.2.1.1 of the GIR.
This is irrelevant. Mr. Shilston appears to be suggesting that GUPC could somehow disregard NML-31 and
all of the petrography conducted on it because the borehole was not referenced in a general description of
“basalt” in the GIR. This would clearly be an irresponsible thing for any tenderer to do and contradicts the
evidence of the Contractor’s own former geotechnical expert, Mr. Page. The GIR did not intend to describe
every characteristic of every sample in every report in the RFP, nor was it a document that a reasonable
tenderer would rely on exclusively, without reference to any of the other RFP documents.
See paragraph 51 on pdf page 25 of the First Expert Report of Dr. David Rothstein. {R-EX-17/25}
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viii.

Second Petrographic Report prepared by the University of Costa
Rica of January 2006 (the “Second Costa Rica Report”)282

4.162 The Contractor and Mr. Shilston devote little time in the SOR to the Second Costa
Rica Report. The ACP refers the Tribunal to paragraph 6.114 of the SOD and
paragraphs 39-41 of Dr. Rothstein’s First Expert Report. The Second Costa Rica
Report is consistent with the results of the First Report and the need to selectively
excavate the PLE to avoid contaminating the crushing plant feed with unsuitable
material.
ix.

Petrographic Report prepared by the Smithsonian Tropical
Research Institute (the “Smithsonian Report”)283

4.163 The Contractor’s and Mr. Shilston’s primary argument with respect to the
Smithsonian Report is that the samples were not from basalt within the PLE.284 This
is a somewhat odd argument to make, as the Contractor and Mr. Shilston have both
stated that GUPC was entitled to rely on tests on basalt from Cerro Escobar as being
representative of the PLE, despite the fact that Cerro Escobar is over 8km away from
the PLE. It appears that the location of the samples only matters to the Contractor
when the Contractor views the test results as unfavorable to its case.
4.164 Again, this is consistent with the Contractor’s highly selective and contradictory
approach to its case. The Contractor also states that there were faults that were
foreseen in the area from which the Smithsonian Report samples were pulled.285
There were also foreseeable faults in the area of the PLE, although this apparently
does not matter to the Contractor.
x.

Borehole logs referenced in the GDR

4.165 In paragraphs 6.119-6.135 of Chapter V of the SOD, the ACP described in detail the
borehole cores and core logs made available to the Tenderers during the RFP period,
and the representative sampling of those cores that Mr. Kuper and Dr. Rothstein
inspected in August 2016. Mr. Kuper noted the intense characterization of the Pacific
Site, and the fact that 1,799 borings have been drilled over 180 hectares (444 acres),
equating to approximately four borings per acre, or ten borings per hectare.286
4.166 The Contractor has responded to this by stating that only 24 of these boreholes were
in the basalt reach of the PLE, and the “fact that there might have been hundreds of
borehole cores in other areas of the Project in totally different geology” is
irrelevant.287 The Contractor need look no further than its own pleadings and Cerro
Escobar arguments to understand the absurdity of this statement.
282
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See Semiquantitative Petrographic Descriptions, University of Costa Rica, dated 27 January 2006 at
Exhibit R-0283. {R-0283}
See Petrographic Report by the Smithsonian Tropical Research Institute, dated 2007 at Exhibit R-0782.
{R-0782}
See paragraphs 260 and 261 of Chapter IV on pdf page 167 of the SOR {SOR/167} and paragraphs 212 and
213 on Chapter 6 on pdf page 430 of the Second Expert Report of David Shilston. {C-EX-26/430}
See paragraphs 260 and 261 of Chapter IV on pdf page 167 of the SOR {SOR/167} and paragraphs 212 and
213 of Chapter 6 on pdf page 430 of the Second Expert Report of David Shilston. {C-EX-26/430}
See paragraph 8.2 on pdf pages 22 and 23 of the First Expert Report of Tom Kuper. {R-EX-11/22}
See paragraph 275 of Chapter IV on pdf page 170 of the SOR. {SOR/170}
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4.167 First of all, the Contractor cannot possibly be suggesting that the ACP should have
drilled more than 1,799 core borings. As stated by Mr. Kuper, even the most complex
geologic areas that he has encountered typically have no more than one boring per
hectare, as opposed to four in the case of the Canal.288 The intense geologic
characterization of the Project Site cannot be disputed. If GUPC wanted additional
boreholes, GUPC could have drilled them, just as CANAL and CAPP chose to do.289
4.168 Second, the Contractor’s attempt to disregard 1,775 core borings because they were
not in the basalt reach of the PLE is ridiculous. The tests conducted by GUPC during
the RFP period were almost exclusively on basalt from a quarry that was nowhere
near the basalt reach of the PLE. On the Contractor’s own case, Cerro Escobar is
therefore “totally irrelevant”, especially given that its geology is distinct from that of
the PLE, which the Contractor now readily admits. The Contractor’s positions are
wildly contradictory, and simply cannot be reconciled.
4.169 Third, the fact that the ACP provided access to hundreds of borings in “totally
different geology” is precisely the point. The Pacific Site had variable characteristics,
both as a whole and also within the basalt reach of the PLE. The Tenderers had the
opportunity to inspect the Site as a whole, and to decide how to source aggregates.
The borehole cores were one of many tools available to them to carry out this task,
and they are a tool that GUPC carelessly and inexplicably disregarded. In a
misrepresentation case such as this, it is simply fatal to the Contractor’s arguments to
have ignored the primary source of information about the properties of the basalt.
4.170 Fourth, Mr. Shilston has claimed that the Contractor chose “to prioritize the
inspection of the 1939 excavation over the inspection of the core boxes”.290 There is
little evidence that the Contractor gave any real priority to the 1939 excavation, or
why one had to be prioritized over another in a 14 month tender period. In fact, the
Contractor has only provided a single test conducted during the RFP period on
material from the 1939 excavation.
4.171 The Contractor has also stated that it would be unnecessary to inspect the core boxes,
given Mr. Kuper and Dr. Rothstein’s conclusion that the logs were accurate.291 In
other words, if the Contractor accepts the ACP’s position that the core logs are
accurate, then the Contractor can somehow explain away the fact that GUPC
completely disregarded the basalt cores during the RFP period. This is nonsensical.
It would require an actual inspection of the cores for GUPC to determine that the core
logs are accurate - there is no evidence that GUPC conducted any such inspection.
Additionally, the fact that the logs are accurate does not excuse a tenderer from
inspecting the actual core boxes.
4.172 As confirmed by Mr. Pauletto, it is always preferable to inspect the actual cores, as
this allows the tenderer to see the actual source.292 While the logs reveal a great deal
of useful information, inspecting the actual rock will often permit a tenderer to pick
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See paragraph 8.2 on pdf pages 22 and 23 of the First Expert Report of Tom Kuper. {R-EX-11/22}
See Evidence of Investigation by Other Tenderers at Exhibit R-0801. {R-0801}
See paragraph 276 of Chapter 6 on pdf page 446 of the Second Expert Report of David Shilston.
{C-EX-26/446}
See paragraph 278 of Chapter IV on pdf page 171 of the SOR. {SOR/171}
See paragraph 5.26 on pdf page 23 of the First Expert Report of Mike Pauletto. {R-EX-16/23}
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up on information and characteristics that are not necessarily reflected in the logs.293
This does not mean that the logs are inaccurate, but rather that a visual inspection of
the actual source can provide an added level of detail.
4.173 The 1939 excavation was clearly important and an informative source of material, as
the ACP has already discussed. However, it makes little sense to do so in priority to
the borehole cores and the core logs on that basis. In a late-round effort to deal with
this, the Contractor has now stated - for the first time in these proceedings - that
GUPC did actually inspect the cores during the RFP period.294 There is no record of
this, and it is very surprising that the Contractor would neglect to mention this alleged
inspection until its SOR, relying on the unsubstantiated recollection of Mr. Zaffaroni,
who cannot even say what cores were inspected, or what conclusions (if any) GUPC
drew from such inspection.295
4.174 The Contractor and Mr. Shilston have completely ignored Mr. Kuper and Dr.
Rothstein’s analysis of the borehole cores as described in detail in their First Expert
Reports. Again, the likely reason for this is that the core logs reveal precisely what
the Contractor attempts to deny throughout each of its pleadings: that the PLE basalt
had variable characteristics, and that the sound rock therefore required selective
excavation in order to produce high quality concrete aggregate. For example, certain
cores contain hydrothermally altered basalt and clay-filled joints that might be
relevant to the production of concrete aggregate, and other cores included very hard
and strong basalt and would likely produce high quality concrete aggregate.
4.175 Mr. Shilston has also devoted a sizable section of his Second Expert Report to
commenting on the core logs that Mr. Pauletto addressed in his First Expert Report.296
In doing so, Mr. Shilston provides bullet-point lists of individual characteristics found
at numerous depths within the particular core logs.297 He then states that Mr. Pauletto
believes that all basalt with those characteristics is automatically suitable for the
production of concrete aggregate. Mr. Shilston does not express an opinion of his
own as to whether he agrees or disagrees with any of this, so it is unclear what exactly
he seeks to accomplish through this section. Regardless, he has misconstrued Mr.
Pauletto’s analysis in a way that demonstrates Mr. Shilston’s inability to properly
analyze core log data.
4.176 As Mr. Pauletto describes in his Second Expert Report,298 reviewing core logs is the
first of many steps that should be taken when assessing the suitability of a potential
concrete aggregate source. A review of the core logs should be supplemented by a
review of the cores themselves, the other documents made available during the RFP
period, and through actual crushing tests on basalt samples. Additionally, as Mr.
Gold accepts, crushing is an art rather than an exact science.299 Evaluating core logs
requires reviewing and balancing numerous characteristics. Mr. Shilston, who does
293
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See paragraph 3.36-3.46 from pdf page 15 of the Second Expert Report of Mike Pauletto. {R-EX-29/15}
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not appear to have any experience in crushing operations, has merely cherry-picked
certain description such as broken zones from the core logs and suggested that Mr.
Pauletto believes all basalt with broken zones is suitable for concrete aggregate
production. This is an example of exactly what not to do.
4.177 Instead, it is necessary to review the cores and the core logs in a broader sense. The
Contractor and even Mr. Shilston appear to agree with this in stating that selective
excavation “is not carried out with a small spoon”.300 It is rare for a core to contain
perfectly homogenous hard and strong basalt with no joints, fractures, slickensides, or
other variable characteristics of any kind throughout the entire core depth. In most
cases, there will be a variety of characteristics. The presence of any one of these
characteristics, in and of itself, does not necessarily mean that the source should be
discarded as unsuitable. The point is to assess the characteristics as a whole, with a
focus on characteristics such as compressive strength, rock competency (RH values
and RQD) and the presence of any clay or deleterious material. This is precisely what
Mr. Pauletto did, while drawing on nearly four decades of experience in the crushing
of basalt.
4.178 In short, it is clear that the Contractor seeks to downplay the significance of the
borehole cores and the core logs through a variety of unconvincing means, because
the cores and core logs completely undermine the Contractor’s reliance on a random
array of documents to try and manufacture alleged representations. The fact remains
that GUPC failed to use this invaluable resource during the RFP period, and it
consequently failed to understand its chosen source for concrete aggregates.
xi.

1940s Documents

4.179 The ACP has addressed the Contractor’s arguments with respect to the 1940s
documents, and refers to Tribunal to paragraphs 6.136-6.160 of the SOD. The ACP
addresses the limited number of new points raised in the SOR below. Before doing
so, it is again important to understand that the context of the 1940s reports upon
which the Contractor relies.
4.180 First, they were drafted approximately 70 years before the Works. Second, they were
not drafted by the ACP, but instead were drafted at a period when the United States
still controlled the Canal and the then expansion effort. Third, they are included in
Volume VI of the Contract and were provided for information purposes. Fourth, the
expansion of the Canal in the 1940s was a fundamentally different project. Among
other things, the intent was to use crushed basalt for coarse aggregate - the reports did
not analyze the suitability of the Pacific Site basalt for fine aggregate. Crushing
techniques and machinery were not as advanced as they are now.
4.181 Finally, the Contractor has accused the ACP of “hav[ing] it both ways”, by citing
“warnings” in the 1940s Reports, and then “consistently stat[ing] that [the PLE
basalt] was suitable for concrete aggregate production”.301 As already discussed, the
ACP never represented that the PLE basalt was a homogenous, “eminently suitable”
concrete aggregate source. The RFP documents confirm that the then US
Administration considered that the Pacific Site basalt had variable characteristics and
300
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88

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 214 of
843

therefore required selective excavation for concrete aggregate production. The 1940s
Reports are consistent with this premise. The ACP is not attempting to “have it both
ways”.
4.182 With these general points in mind, the ACP addresses the points raised in the SOR
regarding the 1940s Reports below.
xii.

1941 Isthmian Report302

4.183 The 1941 Isthmian Report evaluated the susceptibility of certain rock samples to
alkali-silica reaction. In doing so, the Report provided useful information about the
presence of hydrothermal alteration and various alteration minerals. Dr. Rothstein
details this in his First and Second Expert Reports.303 Hydrothermal alteration is a
crucial component of the so-called “rapid degradation” alleged by the Contractor’s
experts. Mr. Shilston seeks to downplay this by stating that the 1941 Isthmian Report
refers to percentages of alteration products that are not expansive.304
4.184 Nonetheless, the minerals noted in the Report suggested later stages of alteration, as
Dr. Rothstein has discussed.305 Additionally, other reports such as the 2005 Costa
Rica Report did in fact indicate the presence of smectite in the tested samples.306
Moreover, the Contractor has failed to explain how the ACP could have been grossly
negligent due to the fact that the Isthmian Canal Company failed to identify smectites
in a rock sample from the 1940s.
xiii.

1942 Isthmian Report307

4.185 The Contractor continues to emphasize the 1942 Isthmian Report’s mention that the
Miraflores basalt was a “very hard, massive, igneous rock”.308 Again, this general
statement in a geotechnical engineering report from 1942 was clearly not a
representation by the ACP that a tendering contractor would experience a certain level
of fines when crushing the PLE basalt for concrete aggregate some 70 years later. It
is unreasonable for a tenderer in 2009 to latch onto this statement and ignore the
wealth of other information, including the borehole cores and core logs, that confirms
the variable characteristics of the PLE basalt. And, once again, there is actually not a
shred of evidence that GUPC relied upon this report. The Contractor’s previous
arguments in the Cofferdam Arbitration about historical information in the 1940s
reports was that it was like finding a “needle in a haystack” and that it was
302
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“buried”.309 The Contractor apparently has no trouble arguing that such information
was crucial when it suits it, even though there is literally no evidence at all that it was
considered while preparing the Tender.
4.186 Further, Mr. Shilston has again completely misstated Dr. Rothstein’s opinions with
respect to this report. As Dr. Rothstein explains, his First Expert Report “never
indicated that only petrographic analysis is appropriate for assessing the suitability
of aggregates for use in concrete”.310 Instead, Dr. Rothstein’s point was simply that
“the testing in ASTM C33 is conducted to document various material properties
rather than engineering properties such as unconfined compressive strength.”311
xiv.

Isthmian Canal Company Final Report on Modified Third Locks
Project (ICCFR), 1943312

4.187 Despite its previous “needle in a haystack” arguments concerning the historical
information, the Contractor continues to place undue emphasis on one sentence from
this Report, which again, was drafted by the Isthmian Canal Company - not the ACP in 1943. At paragraph 5.135, the ICCFR states that the Miraflores basalt’s
characteristics “also make it eminently suitable for use as concrete aggregate”.313 As
the ACP has already explained, the ICCFR is a Volume VI document drafted by a
former US Administration more than 60 years before the RFP period, at a time in
which the Miraflores basalt was only intended to be used for coarse, not fine
aggregate (i.e. sand).
4.188 When viewed in the proper context, it is absurd to think that a tendering contractor
would interpret this single sentence as amounting to the ACP endorsing the entirety of
the PLE basalt for concrete aggregate production, or that this was a representation
being made by the ACP. It is also obvious that GUPC did not in fact interpret this
statement in this way, as even the Contractor has acknowledged the “different
geology” of the Project Site in referring to the 1,799 borehole cores drilled and made
available by the ACP.314 The report was included in the Volume VI Documents,
meaning the Tenderers well knew no representations were being made.
4.189 Clearly GUPC did not believe, on the basis of a report from 1943, that the Miraflores
basalt was one uniform body of rock that was all “eminently suitable” for the
production of both coarse and fine aggregate, and if GUPC did believe this, it was
only a result of GUPC’s failure to conduct sufficient investigations and to self-inform
themselves.
4.190 Even the ICCFR itself describes the variable characteristics of the Miraflores basalt in
detail. As discussed by Mr. Kuper, the ICCFR clearly delineates between four
distinct rock classes within the Miraflores basalt, each of which have very different
309
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characteristics.315 The Report also notes the presence of sheared and broken zones
that indicate weaker basalt that could be problematic when crushed for concrete
aggregate.316
4.191 The Contractor dismisses this discussion by stating that “it had no intention of using
either faulted material within Aguadulce Fault Zone or fractured rock outside of the
Aguadulce Fault Zone”.317 The Contractor’s “intention” is irrelevant, as the
contamination evidence overwhelmingly demonstrates that this is precisely the type of
basalt that the Contractor stockpiled and crushed, and the reason the stockpile was
abandoned, as even the Contractor has previously admitted.
4.192 In any event, the borehole core logs, the cores themselves, and the RFP documents
discussed throughout the SOD and this Rejoinder all show that variability in the
sound PLE basalt. Such variability included faulted and sheared basalt that the
Contractor admits it found impossible to segregate.
xv.

1947 Governor’s Report318

4.193 The Contractor erroneously concludes that “all” of the description of the Miraflores
basalt in the 1947 Governor’s Report were “in favourable terms” although again
conspicuously fails to explain (still less evidence) who within GUPC supposedly read
the report and reached this conclusion.319 It is certainly not documented. The
Contractor only refers to the parts of the report that it has decided now assists its case.
As discussed in Dr. Rothstein’s First Expert Report, the 1947 Governor’s Report
denotes major fault trends and confirms that the geologic structure of the Canal Zone
is “extremely complex”, again referring to faulting and tectonic activity.320
4.194 It should also again be noted that the Governor’s Report referred to basalt for use as
coarse rather than fine aggregate.321 It provides no opinion of the characteristics of
the Miraflores basalt for use as fine aggregate. In response to this, the Contractor and
Mr. Shilston offer a weak, double negative proposition, claiming that the Report’s
reference to Chagres River sand “does not imply that the Miraflores Basalt was not
suitable” for concrete aggregate.322 The fact that a report from 1947 makes no
mention of fine aggregate is obviously not an indication that the Miraflores basalt is
suitable for that purpose.
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xvi.

Chapters 4 and 7 of Part III of the Final Isthmian Report323

4.195 In one of its more egregious misinterpretations, the Contractor criticizes the ACP for
supposedly withholding documents that “should have alerted ACP and its consultants
of a potential issue with the PLE basalt”.324
4.196 The Contractor first relies on Chapter 4 of Part III of the Final Isthmian Report,
stating that it “mentioned the existence of weathering in the crushing plant stockpiles
that could lead to possible loss of size of the material”.325 The Contractor also refers
to a screening analysis that allegedly showed a loss of material on a sample that was
stockpiled for six months.326 What the Contractor fails to mention is the conclusion
of the analysis, which is that after three months of stockpiling, the difference in the
cumulative percent passing the various sieve sizes is negligible. The Report actually
says, “The difference is negligible”.327
4.197 The Contractor then refers to Chapter 7 of Part III of the Final Isthmian Report,
stating that it “described the changed appearance of the crushed Miraflores basalt
when stockpiled and raised the issue of its possible ‘disintegration... upon extended
exposure in the stockpiles’”.328
4.198 Again, even just a cursory review of the Report reveals the truly misleading nature of
the Contractor’s statements. First, the Report specifically states that the stockpile that
was examined contained “contaminations from various sources”, much like the
Contractor’s temporary basalt stockpile.329 Second, paragraph 7.74, which the
Contractor cites, specifically refers back to a sieve analysis on the stockpiled material
which “indicates no perceptible disintegration”.330 If anything, this only confirms the
ACP’s point that changes in color do not necessarily affect the suitability of basalt for
concrete aggregate production.
4.199 These documents do not reveal any information whatsoever about the characteristics
of the PLE basalt that GUPC did not already have from the core borings, the core
logs, and the numerous reports and studies made available during the RFP period.
The Contractor’s statements to the contrary should be rejected outright. The
Claimants’ experts do no analysis of these Chapters.
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xvii.

CPP Report of 2006331

4.200 The ACP has addressed the Contractor’s arguments with respect to the 2006 CPP
Report, and refers to the paragraphs 6.161-6.166 of the SOD. The CPP Report of
August 2006 contains a detailed rock mass analysis that confirms the variability of the
Pacific Site basalt. Specifically, the Report recognizes varying classes of basalt,
describing the “relatively dense fracturing” in certain areas, as well as slickensiding
and hydrothermal activity.332 The Report also describes a wide range of rock mass
variability, from RMT I (denoting “very good rock mass”) to RMT IV (denoting
“poor rock mass”).333 The data in the CPP Report clearly contradicts Mr. Shilston’s
arguments regarding “variance within a range”.334 The so-called range as described
in the RFP documents is much wider that the Contractor describes.
4.201 In the SOR, the Contractor has resorted to its usual response, criticizing the ACP for
“opposing sound basalt, shear zones, and faults”, and claiming that the presence of
faults is somehow “irrelevant” in this case.335 Again, the Contractor clearly does not
understand the concept of sound basalt. To be clear, sound basalt is basalt that has not
been subject to surface weathering. Fault and shears zones can be present in sound
basalt, and indeed they were present in the sound PLE basalt. It was crucial for the
Contractor to recognize this, and the consequent need for careful excavation. The
Contractor claims that it did not “intend” to use faulted or sheared basalt for concrete
aggregate, but the evidence proves that this is exactly what the Contractor did,
regardless of its alleged intent.
4.202 The Contractor also questions why the ACP would “present[] the PLE basalt as being
suitable for sourcing concrete aggregates” if there was faulting outside the
Aguadulce Fault Zone.336 The answer is that the PLE was a suitable aggregate source,
and it was in fact used for aggregate production. The RFP documents and the
borehole cores would lead any reasonable tenderer to conclude that the PLE had
variable characteristics, and required selective excavation, which the Contractor failed
to carry out even though this was its, and the other Tenderers’ plan.
4.203 Finally, Mr. Shilston attempts to criticize Mr. Kuper’s analysis by stating that the
tables in the CPP Report are “stating that the rock strength is the same for basalt that
is massive, columnar, fractured and within fault zones”.337 This is misleading as Mr.
Shilston is relying on foundation parameters rather than an assessment of aggregate
suitability. Additionally, Mr. Shilston disregards the fact that, as Mr. Kuper explains,
the rock mass ratings vary significantly from 74 for the massive basalts, 59 for the
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columnar basalts, and 38 for the fractured basalt and within fault zones - again, a
further indication of variability.338
xviii. Technos, Inc Report titled “Geophysical Investigation for the
Third Set of Locks Project” dated 22 September 2006339
4.204 The ACP has addressed the Contractor’s arguments with respect to the Technos
Report, and refers the Tribunal to paragraphs 6.167-6.171 of the SOD. As the ACP
has already discussed in the SOD, the Technos Report identified locations of
materials that were affected by possible shear and fracture zones, yet another
indication that the PLE basalt would need to be selectively excavated for concrete
aggregate production.340 In the SOR, the Contractor has yet again accused the ACP of
“conflating sound basalt with fractured basalt”.341 The Contractor is obviously
wrong on this, as these two concepts are not mutually exclusive. Sound basalt can be
fractured, and indeed there were several areas within the PLE in which it was
fractured. The Contractor’s failure to understand this is not surprising given the
problems it experienced at the crusher and was of course roundly rejected by the
DAB.342
4.205 Mr. Shilston has also criticized Mr. Kuper’s interpretation of the borehole cores
referenced in the Technos Report, without any basis for doing so. Mr. Shilston’s onesentence analysis of those cores consists only of the statement that he has “reviewed
borehole logs”, and “[n]one of the logs describes weak rock”.343 Clearly he has not
read the logs carefully enough. Mr. Kuper actually has, and again describes them in
his Second Expert Report.344 Some of the joints in these logs indicate clay up to 4mm
thick.345 Mr. Kuper further notes that the seismic anomalies are commonly used as
means of delineating zones of weak rock.346 This is an uncontroversial premise that a
qualified geologist should recognize.
xix.

Answers to the Tenderers’ Questions

4.206 The ACP has addressed the Contractor’s arguments with respect to its Answers to the
Tenderers’ Questions, and refers the Tribunal to paragraphs 6.172-6.183 of Chapter V
of the SOD. The Contractor has little to say in response to this in the SOR, now
confining its discussion to one question, as opposed to the three cited in the SOC.347
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4.207 Again, the ACP’s answer to this question was simply that manufactured sand was
considered, but the consortia were free to investigate natural sand sources. There is
nothing in the statement that confirms the quality, occurrence, distribution or
concentration of rock with particular properties or uses, much less the percentages of
waste that could be anticipated from crushing it. The Contractor’s self-serving
interpretation stretches the ACP answer wildly beyond its meaning.
5.

STEPS TAKEN BY GUPC AND THE OTHER TENDERERS DURING THE
RFP PERIOD

5.1

The ACP set out in Section 5 of Chapter V of the SOD a detailed explanation of:

5.2

(a)

the various sources of rock that were available for exploitation by the
Tenderers;

(b)

the ACP’s comments in response to questions from the Tenderers regarding
potential aggregate sources;

(c)

the plans of the various Tenderers concerning rock use, in light of the alleged
requirement to have used the PLE basalt for concrete aggregate production;
and

(d)

the ACP’s evaluation of the tender submissions.

Much, if not all of this, is ignored by the Contractor in the SOR. The Contractor’s
evidence does not demonstrate that there was any requirement on the Contractor to
use the PLE basalt for concrete aggregate. Because this starting premise is wrong, the
entirety of the Contractor’s case must fall away.
a.

Sources of rock available for exploitation

5.3

At paragraphs 174-176 of Chapter IV of the SOR, the Contractor introduces a new
argument, not raised in the SOC concerning Sub-Clause 4.23 [Contractor’s
Operations on Site].

5.4

The Contractor argues that Sub-Clause 4.23 [Contractor’s Operations on Site] of the
Contract limits all of the Contractor’s operations to the Site and to areas within the
ACP’s property. In the context of the alleged requirement to use the PLE basalt for
concrete aggregate, its arguments are not fully understood when:
(a)

the clause does not prohibit the purchase of materials which could be obtained
from sources off-Site;

(b)

the Contractor has indeed purchased materials from off-Site that it has used in
the Works;
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5.5

5.6

(c)

the Contractor admits that it considered the Chagres River as a potential
source of fine aggregate despite that source being outside the Site;

(d)

the Contractor considered Cerro Escobar as a potential source of aggregates
despite this being outside the Site; and

(e)

many of the Contractor’s operations were conducted outside the Site on
property not owned or controlled by the ACP – such plans being evident from
Tender.

The ACP explained in paragraphs 5.4-5.9 of Chapter V of the SOD the various
potential sources of rock that the ACP had identified for the Tenderers to evaluate and
consider. While the ACP does not repeat all of the various potential sources of fine
and course aggregate, those sources were identified in, inter alia:
(a)

the GDR;348

(b)

Drawing 5801-3 [Potential Aggregate Sources in the Canal Area];349 and

(c)

Drawing 5803-57 [Material Availability].350

It was also clear from the Employer’s Requirements that the rock coming from the
excavations was a possible (not mandatory) source, and that other options could be
considered:351

(emphasis added)
b.

GUPC’s Review of the RFP and RFQ Documents

5.7

In paragraphs 300-309 of Chapter IV of the SOR, the Contractor alleges that it
“correctly concluded that the PLE Basalt should be used as the primary source for
concrete aggregate production”, on the basis of the RFQ and RFP documents. To the
extent that the Contractor is claiming that it was required to use the PLE basalt for this
purpose, the ACP has already addressed the reasons that this is incorrect. There was
no such requirement.

5.8

As for the so-called “correct conclusion” to use the PLE basalt as the “primary source
for concrete aggregate”, that was the Contractor’s decision to make. As the ACP and

348
349
350
351

See Section 2.3 on pdf page 23 of the GDR at Exhibit C-0685. {C-0685/23}
See Drawing 5801-3 [Potential Aggregate Sources in the Canal Area] at Exhibit R-0326. {R-0326}
See Drawing 5803-57 [Material Availability] at Exhibit C-0691. {C-0691}
See Paragraph 1.07 D.1 of Section 01 50 00 on pdf page 8 of the Employer’s Requirements at
Exhibit C-0973. {C-0973/8}
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its experts confirm, the PLE basalt was a suitable source for aggregates, as long as
basic procedures relating to selective excavation were followed. In the Contractor’s
case, they were not.
5.9

The Contractor also makes reference to the Dispute Adjudication Board’s decision in
Referral 5, with particular emphasis on the statement that “it is unrealistic to expect
an international contractor such as GUPC to ignore or seriously doubt the
information supplied by an informed, competent, successful and long-established
Employer such as the ACP”.352 First of all, statements made in a DAB decision in an
unrelated referral are of little relevance in this Arbitration.

5.10

Secondly, the ACP is not at all suggesting that the Contractor should have ignored the
RFP documents. Rather, the ACP has already demonstrated that it is in fact the
Contractor who ignored or overlooked those documents, and has now completely
misconstrued them in this Arbitration.

5.11

The Contractor also had the benefit of being able to rely on the prior, specialist
knowledge and experience of CUSA, who was one of its own consortium members353
and led GUPC’s investigations into potential basalt sources.354

5.12

CUSA’s prior specialist experience included engagements by the ACP as the
contractor in respect of the PAC-1 contract, and in respect of the Straightening and
Widening of the Gaillard Cut, under five separate contracts from 2005 to 2007.355 As
part of those contracts CUSA was the contractor responsible for the excavation of
more than 11,600,000m3 of material, which included basalt, from within the
immediate vicinity of the Canal. CUSA itself, when tendering for the PAC-1
contract, provided the ACP with a list of 57 projects in the area local to the canal over
the preceding 10 years.356

5.13

Therefore, rather than blindly relying, as it claims to have done, on alleged
representations by the ACP, GUPC either did rely, or should have relied, on the
specialist knowledge and expertise it already had.

5.14

In fact, as the Contractor explains in the SOR, it relied upon the association with
CUSA, and the information it obtained through this association, to inform itself as to
the behaviour of basalt it believed to be representative of the PLE basalt:357

352
353
354
355

356
357

See paragraph 303 of Chapter IV on pdf page 176 of the SOR {SOR/176} and paragraph 50 from pdf page
18 of the DAB Decision on Referral 5 at Exhibit C-1529. {C-1529/18}
See, for example, pdf pages 16, 29, 107 and 108 of Volume 2 of GUPC’s Statement of Qualifications at
Exhibit R-0800. {R-0800/16}
See paragraph 90 on pdf page 18 of the Second Witness Statement of Prof. Guillermo Di Pace.
{R-WS-23/18}
Those contracts include the following: Contract no. 193098, Pacific Access Channel, 2007; Contract no.
183108, Straightening and Widening of the Gaillard Cut no. 5 – Lirio Norte – Fase II, 2007; Contract no.
169481, Placing of Asphalt concrete, 2006; Contract no. 168592, Straightening and Widening of the
Gaillard Cut no. 2 – Bas Obispo – Fase II, 2006; Contract no. 158244, Straightening and Widening of the
Gaillard Cut – La Pita Norte, 2005; Contract no. 166523, Straightening and Widening of the Gaillard Cut
no. 7 – Cerro Contractor – Cerro Escobar, 2007.
See List of Major CUSA Projects at Exhibit R-1456. {R-1456}
See paragraph 244 of Chapter IV on pdf page 163 of the SOR. {SOR/163}
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(emphasis added)
5.15

Regardless, the Contract is clear that it was for the Contractor to determine the most
suitable aggregate source, having regards to its needs. The Contractor says that its
determination was to use the PLE. This was a sensible determination, and the
Contractor has provided no basis to blame the ACP for its alleged problems. Indeed,
the Contractor’s contradictory case is evident given its previous admission that it had
itself verified the RFP information.
c.

GUPC’s Inspection of the Site

5.16

The ACP addressed GUPC’s visits to the Site in paragraphs 7.7-7.10 of Chapter IV of
the SOD, including the fact that Mr. Zaffaroni admits that his personnel examined the
basalt in the 1939 stockpile in 2008, recalling that it “was unweathered, very hard and
strong, even though it had been exposed to the elements for seventy years”.358

5.17

In response, the Contractor has, quite understandably, struggled to reconcile the
observations of the 1939 stockpile after 70 years of exposure, with the notion that the
PLE basalt somehow rapidly degraded in a matter of weeks or months. Yet, somehow
the Contractor contends that both of these propositions can be true. Mr. Zaffaroni
admits that he cannot explain the inconsistency in these observations.

5.18

According to Mr. Shilston, the reason Mr. Zaffaroni concluded that the 1939 stockpile
had not degraded was because he was inspecting “the outer, partially excavated
portion of the stockpile”, which would “contain larger pieces of basalt that (i) had
accumulated thereby rolling down the stockpile’s slope when it was constructed
and/or (ii) from which finer grained material had been washed away by rainwater
during the stockpile’s life”.359

5.19

There are several problems with this explanation. First, Mr. Shilston is discussing a
stockpile that has been exposed to the elements for seventy years. On the
Contractor’s case, even the “larger pieces of basalt” should have degraded. After all,
the Contractor is claiming that the PLE basalt rapidly degraded after weeks or months
of exposure in the temporary basalt stockpile.

5.20

Second, it should go without saying that the outer layer of the stockpile would have
been exposed to the most weathering over the years. The Contractor’s case is that
once excavated the basalt was subject to wetting and drying (even though Panama has
a tropical climate). On that basis, over the course of seven decades, the stockpile
would have experienced extensive “wetting and drying” which, on the Contractor’s
theory, should have triggered the degradation mechanism. Mr. Shilston suggests that
the “finer grained material had been washed away by rainwater during the stockpile’s

358
359

See paragraph 48 on pdf page 18 of the Second Witness Statement of Antonio Zaffaroni. {C-WS-21/18}
See paragraph 440 of Chapter 6 on pdf page 491 of the Second Expert Report of David Shilston.
{C-EX-26/491}
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life”.360 On that theory, the stockpile should have continued to cave in on itself and
essentially disintegrate into nothing, which obviously did not happen.
5.21

The Contractor next claims, for the first time, that it did actually inspect certain basalt
borehole cores during the RFP period, despite the fact that there are no records of this.
There is no documentary evidence to back this up, and the fact that the Contractor is
only just now making this claim makes it all the more dubious.

5.22

Mr. Zaffaroni claims in his Third Witness Statement that the Contractor did inspect
certain boreholes that were “lying on the ground and freely accessible” during a Site
visit in February 2008. However, the Contractor has put forth no evidence that any
borehole cores were “lying on the ground and freely accessible” during this Site visit,
or that any inspection took place. To be clear, there is evidence of a request by
GUPC, from June 2008, to inspect La Boca cores. It is striking that this request is
recorded, but no other. The La Boca cores are not relevant to the Contractor’s claims
or to the use of basalt for concrete aggregate.361

5.23

In any event, the Contractor now apparently believes that it did not have to inspect the
basalt cores, because Mr. Kuper and Dr. Rothstein have confirmed that the core logs
are accurate.362 The work of the ACP’s experts in 2016 does not excuse GUPC’s lack
of diligence during the RFP period.

5.24

Mr. Kuper, Dr. Rothstein and Mr. Pauletto have all confirmed that it is always
preferable to review the actual basalt cores, in addition to reviewing the core logs.363
As Mr. Kuper explains, “the only way to know how accurate the core logs prepared
by the ACP are, is to review the logs side-by-side with the core box samples”.364 This
is due to the fact that “[t]here are a significant number of small details in the samples
that were not specifically described in the core logs”.365
d.

GUPC’s testing of the basalt during the RFP period and before

5.25

The Contractor continues to claim in the SOR that “GUPC carried out fully reliable
and representative tests on the basalt corroborating ACP’s representations on the
PLE basalt”.366 This is simply not true, as the ACP has already demonstrated in
paragraphs 7.11-7.21 of Chapter V of the SOR, and as confirmed by Mr. Pauletto, Mr.
Kuper, Dr. Rothstein and Dr. Dance.

5.26

As the ACP has discussed, the tests the Contractor now relies upon were, for the most
part, tests on basalt from Cerro Escobar, a quarry located 8.5km away from the PLE.
However, the Contractor and Mr. Shilston both believe that the Cerro Escobar basalt

360
361
362
363

364
365
366

See paragraph 440 of Chapter 6 on pdf page 491 of the Second Expert Report of David Shilston.
{C-EX-26/491}
See Email from C. Fabrega to C. Tejada dated 24 June 2008 at Exhibit C-1187 {C-1187} and Email from
C. Fabrega to C. Tejada dated 21 January 2008 at Exhibit C-1188. {C-1188}
See paragraph 321 of Chapter IV on pdf page 180 of the SOR. {SOR/180}
See paragraphs 4.68-4.70 on pdf page 24 of the Second Expert Report of Tom Kuper; {R-EX-25/24}
paragraphs 4.42-4.43 from pdf page 21 of the Second Expert Report of Dr. David Rothstein
{R-EX-30/21} and paragraphs 3.36-3.46 from pdf page 15 of the Second Expert Report of Mike
Pauletto. {R-EX-29/15}
See paragraph 4.69 on pdf page 24 of the Second Expert Report of Tom Kuper. {R-EX-25/24}
See paragraph 4.69 on pdf page 24 of the Second Expert Report of Tom Kuper. {R-EX-25/24}
See paragraphs 328-346 of Chapter IV from pdf page 182 of the SOR. {SOR/182}
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has fundamentally different characteristics from the PLE.367 Indeed, the Contractor
has made the distinctions between Cerro Escobar and the PLE a key aspect of its case.
5.27

Nonetheless, the Contractor also believes that the Tenderers were entitled to believe,
during the RFP period, that Cerro Escobar was representative of the PLE.368 Of
course, the Contractor now apparently believes that a Tenderer making this
conclusion would be making a notable error, as the Contractor has gone to great
lengths to distinguish Cerro Escobar from the PLE.369 As the ACP has already
discussed, the Contractor’s position on Cerro Escobar is contradictory and cannot be
reconciled.

5.28

In any event, it is clear that the Contractor did not carry out tests on Cerro Escobar for
the purposes of assessing the characteristics of the PLE, despite what the Contractor
and its witnesses say. To the contrary, the Cerro Escobar tests were conducted
because Cerro Escobar was under consideration as a potential aggregate source.

5.29

There is in fact no evidence that the Contractor ever actually considered the Cerro
Escobar basalt to be representative of the PLE basalt, other than unsubstantiated
witness claims and other statements taken completely out of context. For example, the
Contractor relies on the Second Witness Statement of Mr. Buffa to explain that the
Contractor “performed the bulk tests at CUSA’s mobile crushing plant in Cantera
Contractor on Cerro Escobar basalt because, according to Mr. Picco, the basalt from
Cerro Escobar presented very similar characteristics to the PLE Basalt and was
therefore representative of source material”.370

5.30

In this respect, the Contractor again places importance upon the analysis carried out
by Mr. Picco. The Contractor knows, of course, that Mr. Picco is unable to testify.
However, the Contractor appears to believe that this fact shields it from providing any
further detail about Mr. Picco’s activities, when it states “his archives have not been
found”.371

5.31

During the document production phase of this Arbitration, the ACP made the
following request:372
“All Documents from the RFQ and/or RFP Period regarding
the testing of Cerro Escobar basalt samples at CUSA’s mobile
plant as provided in Exhibit C-696 or otherwise and described
in paragraphs 555-562 of the SOC and the Witness Statement
of Alberto Buffa, including but not limited to:

367
368
369

370
371
372

See, for example, paragraph 437 of Chapter 6 on pdf page 491 of the Second Expert Report of David
Shilston. {C-EX-26/491}
See paragraphs 328-346 of Chapter IV from pdf page 182 of the SOR. {SOR/182}
See, for example, paragraph 622 of Chapter IV on pdf page 268 of the SOR (claiming that it is only “now
known in light of scientific research done and analyzed by Professors Suárez Barrios and García Romero
and Mr. Shilston, the Cerro Escobar Basalt does not degrade like the PLE basalt because it does not
contain smectites”). {SOR/268}
See paragraph 53 on pdf page 14 of the Second Witness Statement of Alberto Buffa. {C-WS-27/14}
See paragraph 341 of Chapter IV on pdf page 187 of the SOR. {SOR/187}
See Request 3 on pdf page 17 of the Arbitral Tribunal’s Decision on ACP’s Document Requests at
Exhibit R-1332. {R-1332/17}
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a)

all communications between GUPC and CUSA
regarding the testing of Cerro Escobar basalt;

b)

all Documents evaluating, discussing or otherwise
regarding the test results of Cerro Escobar basalt,
including specifically Mr. Picco’s analysis of the results
and the basis of his opinion that they “did not reveal
any issues with the Pacific basalt”;

c)

all chain of custody information regarding the samples
tested;

d)

all Documents regarding the methods and procedures
used in testing the samples.”

5.32

The Tribunal ordered that “The request is partially admitted with respect to item (b),
but only regarding Mr. Picco’s analysis of the results and the basis of his opinion that
they “did not reveal any issues with the Pacific basalt”, and item (d)”.373

5.33

Despite the ACP’s Document Request for information in connection with the
Contractor’s assessment of the Cerro Escobar basalt, not a single further document
has been produced pursuant to that request. Accordingly, the comments of the
Contractor’s witnesses in respect of Mr. Picco are nothing more than unsubstantiated
speculation or hearsay. This is not credible, and the ACP requests that the Tribunal
draw an adverse inference from this failure to produce documents that surely must
exist.

5.34

The Contractor also attempts to rely on the recommendation of Prof. Di Pace, to carry
out more tests on the Cerro Escobar material than on the 1939 material, as evidence
that Prof. Di Pace agrees that the Contractor was justified in considering the Cerro
Escobar material as representative of the PLE basalt.374 This is unavailing. As Prof.
Di Pace further explains in his Second Witness Statement:375

5.35

It is clear, therefore, that the intention was to investigate potential sources of basalt. It
seems that the Contractor seeks to mischaracterize earlier testing carried out on Cerro
Escobar basalt, to support its position that “GUPC acted diligently in carrying out
testing on the Cerro Escobar, which was reasonably considered to be representative

373
374
375

See Request 3 on pdf page 17 of the Arbitral Tribunal’s Decision on ACP’s Document Requests at
Exhibit R-1332. {R-1332/17}
See paragraph 336 of Chapter IV on pdf page 185 of the SOR. {SOR/185}
See paragraph 92 on pdf page 19 of the Second Witness Statement of Prof. Guillermo Di Pace.
{R-WS-23/19}
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of the PLE Basalt”.376 It lays bare, that GUPC failed to carry out proper testing of the
PLE basalt.
5.36

Mr. Kuper has also explained a prudent geologist would not simply assume that Cerro
Escobar basalt would behave the same as the PLE when crushed. Mr. Shilston
believes that it would have been a reasonable (albeit incorrect) assumption for GUPC
to make. His basis for this is that both Cerro Escobar and the PLE are mapped as the
same geologic unit by the U.S. Geological Survey, i.e., as Tb basalt.377 As Mr. Kuper
explains “[t]he Miraflores basalt extends a distance of about 25 km north to south
and even though it is mapped as one geologic unit, it varies significantly over that
distance in magma placement, hydrothermal alteration, faulting/shearing, and
groundwater levels”.378

5.37

Mr. Shilston further relies on mapping done by Stewart and Stewart, which designates
the PLE basalt and the Cerro Escobar basalt as Miocene basalt.379 Again, this is “a
reconnaissance level geologic map which gives a broad perspective of what a
geologist could anticipate within the mapped area”.380 The fact of the matter is that
“[a]lthough many areas on the Pacific Site are mapped as Tb (and therefore
presumed by GUPC as being the same rock), they are in fact variable and recognized
as separate volcanic bodies, due to their differing chemical compositions”.381 Cerro
Escobar is a higher elevation, hillside quarry. It cannot be expected to be
representative of an aggregate source from “an elevational and geographical low
lying area” such as the PLE.382 A prudent tenderer would know this, and even the
Contractor now argues that Cerro Escobar is nothing like the PLE. Anyway, all of
this debate is particularly odd when stockpiled basalt from the 1939 excavation was
freely available to test during the RFP period.

5.38

It should also be noted that the tests conducted on Cerro Escobar confirmed the
presence of 11.9% Saponite, a swelling clay of the smectite family:383

376
377
378
379

380
381
382
383

See paragraph 333 of Chapter IV on pdf page 185 of the SOR. {SOR/185}
See paragraph 307 of Chapter VI on pdf page 452 of the Second Expert Report of David Shilston.
{C-EX-26/452}
See paragraph 5.7 on pdf page 38 of the Second Expert Report of Tom Kuper. {R-EX-25/38}
See Stewart, R. H. and J. L. Stewart, 1980, Geologic map of the Panama Canal and vicinity, Republic of
Panama, United States Geological Survey, Miscellaneous Investigations series map I-1232 at
Exhibit Shilston (I)-60. {C-EX-5.60}
See paragraph 5.9 on pdf page 39 of the Second Expert Report of Tom Kuper. {R-EX-25/39}
See paragraph 5.18 on pdf page 42 of the Second Expert Report of Tom Kuper. {R-EX-25/42}
See paragraph 5.22 on pdf page 43 of the Second Expert Report of Tom Kuper. {R-EX-25/43}
See pdf page 2 of Exhibit C-1533. {C-1533/2}
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Figure 1 – Extract from GUPC’s tests on Cerro Escobar basalt in 2007

5.39

This is in stark contrast to the Contractor’s statement regarding its testing that, “None
of these test results identified any clay minerals, as Mr. Shilston explains”.384 This is
obviously wrong. The final line of the above extract at Figure 1, states that Saponite15A (montmorillonite group) was detected. It is beyond question that the tests upon
which the Contractor relies not only identified the presence of 11.9% Saponite, but
that the laboratory also saw fit to draw this to the reader’s attention by way of a
specific note, confirming that the swelling clay mineral was of the montmorillonite
group, which is part of the smectite family.

5.40

When relaying this information to Prof. Di Pace, CUSA’s Laboratory Manager,
Desiree Grimaldo, saw fit to extract specifically that information to ensure it was
brought to Prof. Di Pace’s attention, as follows:385

5.41

It is also noteworthy that Carlos Fabrega, now Executive Vice President of CUSA,
was copied to the email correspondence between Prof. Di Pace and Ms. Grimaldo.
Remarkably, given the Contractor’s new smectite based case in the SOR, GUPC knew
that the Cerro Escobar basalt, that it apparently considered representative of the PLE

384
385

See paragraph 339 of Chapter IV on pdf page 186 of the SOR. {SOR/186}
See Email re: Resultados de Ensayos de Rayos X, para Licitaciones, dated 12 December 2007 at
Exhibit R-1224. {R-1224}
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basalt, contained some 12% of smectite swelling clay. Yet, apparently, it chose not to
follow Prof. Di Pace’s advice to carry out further tests on the basalt at the Pacific Site.
5.42

It is also known that, during the recent 2018 Site visit to obtain samples from Cerro
Escobar, the Contractor was accompanied by Mr. Juan Rivera and Mr. Carlos Fabrega
of CUSA. As set out above, Mr. Fabrega was privy to the email correspondence in
2007 between Ms. Grimaldo and Prof. Di Pace, regarding the presence of smectite in
the Cerro Escobar samples. It is strange, then, that no witness statement has been
provided by any CUSA personnel, given that they clearly have substantial knowledge
of both the Pacific Site basalt in general and of the sampling exercise undertaken in
2018, and the work of CUSA, the basalt specialists, in 2007/2008.

5.43

Finally, the sole crushing test on Cerro Escobar basalt that the Contractor relies upon
was insufficient and of little value in the context of assessing a potential aggregate
source. As the ACP has already discussed in detail, in a project of the magnitude of
the TSLP, GUPC should have conducted bulk and/or pilot testing on representative
basalt samples if it wanted certainty, or to properly estimate what fines or waste might
be produced by industrial crushing. There is no reason why GUPC could not have
done this. GUPC had access to the Vacamonte crushing plant. GUPC had access to a
huge amount of representative material from the 1939 excavation. GUPC had ample
time and resources to carry out such tests.

5.44

As Mr. Pauletto explains “[b]asalt is typically not homogenous or uniform” and
“[f]or that reason, it is common for basalt from different areas in the same quarry to
behave differently when crushed”.386 For that reason “[b]ulk testing is the best way to
fully understand” the properties of the rock.387

5.45

Not surprisingly, GUPC failed to properly bulk test, and the Contractor failed to
selectively excavate. Indeed, if the basalt did have a propensity to rapidly degrade as
alleged, this would no doubt have been observed during bulk testing. In fact, as we
now know, it did not.388

5.46

In the SOR, the Contractor has claimed that Prof. Di Pace, who was engaged by
MWH to investigate the potential sources of concrete aggregate, did not specifically
recommend bulk testing during the RFP period, but did recommend other tests.389
This argument is misleading. As Prof. Di Pace explains in his Second Witness
Statement, “at the time my involvement in the Project for MWH came to an end in
early 2008, it was too early for me to have suggested bulk testing because at that time
no decision had been made on which basalt source would be used”.390

5.47

Bulk testing would not have been anywhere near as complicated or expensive as the
Contractor claims in the SOR. Mr. Pauletto has described the process in detail in his
Second Expert Report, with several references to specific projects in which he bulk

386
387
388
389
390

See paragraph 3.6 on pdf page 7 of the Second Expert Report of Mike Pauletto. {R-EX-29/7}
See paragraph 3.6 on pdf page 7 of the Second Expert Report of Mike Pauletto. {R-EX-29/7}
See Sieve Gradation Analysis, performed with PLE Basalt at the Vacamonte crushing plant, dated 5 August
2010 at Exhibit C-1573. {C-1573}
See paragraph 835 of Chapter IV on pdf page 336 of the SOR. {SOR/336}
See paragraph 113 on pdf page 21 of the Second Witness Statement of Prof. Guillermo Di Pace.
{R-WS-23/21}
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tested representative basalt samples as a tendering contractor.391 As Mr. Pauletto
explains, there would be “no need for exploration permitting, core drilling, product
testing and plant optimization, or several months of analysis of results”.392 This is
especially true given that CUSA had a permanent facility in nearby Vacamonte,
Panama, and that the Contractor actually carried out bulk tests at the very facility after
being awarded the Contract. The Contractor has failed to provide any explanation as
to why this would have been overly burdensome during the RFP period.
5.48

Mr. Pauletto also explains that the one crushing test that GUPC did actually carry out
on Cerro Escobar material did not even obtain the desired gradations for the
Contractor’s mix design.393 For that reason, it would have been of limited use in
assessing the behavior of the basalt.
e.

GUPC’s Technical Proposal

5.49

The ACP’s position on GUPC’s Tender is set out in Section 5(d) of Chapter V of the
SOD. The arguments made by the Contractor in paragraphs 353-370 of Chapter IV of
the SOR largely repeat the arguments made in the SOC, and there is nothing that
causes the ACP to change its position.

5.50

Quite simply, the point that the ACP has made is that there is nothing in GUPC’s
Tender which identifies that GUPC had tendered under an erroneous belief that there
was a requirement in the Contract to use the PLE basalt for concrete aggregate. What
the Tender says is actually required is the excavation of the Site to make way for the
locks. The Arbitral Tribunal is encouraged to review GUPC’s Tender to form its own
views.394

5.51

The Contractor itself attempts to blur the lines of its own Tender. The ACP does not
dispute that GUPC planned at Tender that aggregate would be produced from
“suitable material” coming from excavations on the Pacific Site. What is relevant is:

391

392
393
394
395
396

(a)

GUPC’s Tender made no mention of any requirement imposed on it through
the EsIA (or otherwise) to use the PLE basalt for concrete aggregate;

(b)

GUPC’s Tender contemplated that the rock from the excavations would have
multiple uses, such as concrete aggregate, backfill and filter material;395 and

(c)

the fact the Contractor did not select “suitable material”396 from the
excavation of the lock structures when stockpiling the rock it wished to use for
concrete aggregate, which resulted in the contamination of the stockpile by the
Contractor.

See paragraph 3.30 on pdf page 13 of the Second Expert Report of Mike Pauletto. {R-EX-29/13} For a
detailed explanation of certain projects in which Mr. Pauletto has actually carried out bulk and/or pilot
testing as a tendering contractor, see Section 3(a) of his Second Expert Report.
See paragraph 3.30 on pdf page 13 of the Second Expert Report of Mike Pauletto. {R-EX-29/13}
See paragraph 5.34 on pdf page 25 of the Second Expert Report of Mike Pauletto. {R-EX-29/25}
See paragraph 356 of Chapter IV on pdf page 190 of the SOR. {SOR/190}
See, for example, pdf page 1323 of GUPC Tender: Volume II - Technical Proposal at Exhibit C-0558.
{C-0558/1323}
See for example, pdf pages 61 and 1334 of GUPC Tender: Volume II - Technical Proposal at
Exhibit C-0558. {C-0558/61}
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f.

BTM’s Technical Proposal397

5.52

As with the arguments it makes with its own Tender, in the SOR, the Contractor
ignores its own case as to the alleged requirement to use the PLE basalt for concrete
aggregate when it considers the other Tenderers. Neither BTM or CANAL said that
either of them was under the (erroneous) belief that there was a requirement in the
EsIA to use the PLE basalt for concrete aggregate. None of the Tenders say this,
because there was no requirement. The Employer’s Requirements were clear that
using rock from the excavations was permissible (not mandatory) and that other
options could be considered.

5.53

The ACP has explained its position in this regard in paragraphs 5.26-5.31 of Chapter
V of the SOD. In the SOR, the ACP’s position is simply ignored. However, the ACP
also notes the Contractor’s attempt to, again, blur the distinction between basalt
coming from the “Pacific Site” (which includes Aguadulce and Cocoli Hills, for
example) and the required excavations.398 Again, the Arbitral Tribunal is encouraged
to simply review the documents in light of the Contractor’s arguments.
g.

CANAL’s Technical Proposal399

5.54

Again, there is nothing in CANAL’s Tender that suggests that it was under the
(erroneous) belief that there was a requirement in the EsIA to use the PLE basalt for
concrete aggregate. The ACP has explained its position in this regard in paragraphs
5.32-5.39 of Chapter V of the SOD. In the SOR, the ACP’s position is simply
ignored. It is also notable that Mr. Davis does not discuss aggregate sources, despite
his detailed reviewed of the RFP documents.

5.55

Most importantly, inconsistent with the Contractor’s argument that the PLE basalt
was required to be used for concrete aggregate, CANAL (of the three Tenderers)
actually planned to use the least amount of PLE basalt for this purpose.400

5.56

CANAL planned to source fine aggregate from the Chagres River, not the PLE. This
is important because not only does it demonstrate that:

397
398
399
400
401
402

(a)

such an approach is consistent with the ACP’s case that there was no
requirement in the EsIA to use the PLE basalt for concrete aggregate;

(b)

CANAL had appreciated the ACP’s answer in this regard given in the Tender
Q&A log;401 and

(c)

the new suggestion by the Contractor that its operations, and therefore
aggregate selection, had to be confined to the Site pursuant to Sub-Clause 4.23
[Contractor’s Operations on Site] is nonsense.402

See paragraphs 374-385 of Chapter IV from pdf page 195 of the SOR. {SOR/195}
See paragraphs 377-379 of Chapter IV on pdf page 196 of the SOR. {SOR/196}
See paragraphs 386-397 of Chapter IV from pdf page 198 of the SOR. {SOR/198}
See paragraph 5.35-5.39 of Chapter V from pdf page 217 of the SOD. {SOD/217}
See pdf page 223 of the Tender Question and Answer Log at Exhibit C-0700. {C-0700/223}
See paragraphs 175 and 176 of Chapter IV from pdf page 146 of the SOR. {SOR/146}
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h.

The evaluation of the Tenderers

5.57

The ACP has explained its position regarding the evaluation of the Tenderers in
paragraphs 5.40-5.42 of Chapter V of the SOD. The ACP again notes that CANAL
received the highest technical score for Civil Works – Concrete. This is relevant in
the context of the Contractor’s arguments.

5.58

The Contractor has also misquoted, again, the ACP’s case. The ACP’s position in the
SOD was simple:

5.59

The arguments made by the Contractor at paragraphs 401 and 402 of Chapter IV of
the SOR add nothing to the Contractor’s case.

5.60

The ACP’s position is clear:

6.

(a)

the starting position is that there is simply no “requirement” as the Contractor
alleges, but even if there were, the PLE was usable and was used as aggregate
and backfill so there was no error;

(b)

the PLE basalt was used by the Contractor for aggregate and rockfill for the
1939 excavation - purposes contemplated even in the EsIA;

(c)

the Contractor’s previous geotechnical expert, Mr. Page, has already
confirmed that the PLE basalt when processed (and after being stockpiled)
was acceptable for concrete used to build the Lock Structures;403 and

(d)

the Contractor admits that it used the PLE basalt as rockfill for the 1939
excavation, a task that it always needed to perform. It was not disposed of, but
was used as part of the performance of the Works.404

THE CONTRACTOR’S THEORY OF RAPID DEGRADATION
a.

6.1

403
404
405

Overview of the Contractor’s degradation position in the SOR, and the
ACP’s Response

In the SOR, the Contractor continues to claim that the PLE and the Aguadulce and
Cocoli Hill Quarry basalt “degrades rapidly when in contact with ambient
conditions”.405 In support of this theory, the Contractor has adduced a report from
two new experts (who appear to have been instructed for some time) and disclosed the
results of hundreds of complex chemical and mineralogical tests, many of which
could, and should, have been disclosed with the SOC.

See pdf page 59 of the Expert Report of T. C. Page in Referral 11 dated 24 September 2013 at
Exhibit R-0693. {R-0693/59}
See paragraph 840 of Chapter III on pdf page 272 of the SOC. {SOC/272}
See Section III.C.1 of Chapter IV from pdf page 229 of the SOR. {SOR/229}
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6.2

In addition to the new evidence, the Contractor has further clarified its position by
attempting to actually explain just how this mysterious rapid degradation phenomenon
takes place. This appears to be part of a last-ditch effort to provide some semblance
of credibility to a deeply flawed theory. Yet, unfortunately for the Contractor, its case
remains wholly unsupported and lacking in merit. And, it must always be
remembered that, whether or not the basalt in the temporary basalt stockpile was
contaminated or rapidly degraded is, ultimately, all completely irrelevant, given that
the Contractor is responsible for the excavated basalt under the Contract.

6.3

The Contractor attempts to clarify its position in the SOR by claiming that the Pacific
Site basalt was prone to rapid degradation due to:
(a)

the presence of smectite, a swelling clay mineral, in the basalt; and

(b)

the so-called “textural accessibility” of the basalt.406

6.4

The Contractor claims that these two allegedly unforeseeable characteristics caused
the basalt to break down after being exposed to moisture in “ambient conditions” in
Panama for a matter of weeks or months.407 The result of this, as the theory goes, is
that hard, strong basalt deteriorated into “sticky”, unsuitable material after short-term
exposure to the elements.408

6.5

The Contractor further claims that the PLE basalt degraded in the temporary basalt
stockpile prior to crushing. The Contractor and Mr. Shilston believe that the
stockpiled basalt degraded more rapidly than freshly excavated basalt.409

6.6

In the SOC, the Contractor’s purported evidence of this admittedly “rare” and “most
unusual” phenomenon of rapid degradation consisted of witness testimony, a handful
of photographs of material at a specific point in time, and two ethylene glycol tests.
By contrast, in the SOR, the Contractor has inundated the ACP and the Tribunal with
hundreds of new physical, chemical and mineralogical tests, many of which “required
the use of very sophisticated scientific equipment and the work of highly specialized
personnel”.410

6.7

Yet, none of these extensive late-round efforts provide any support for the
Contractor’s theory. Instead, the Contractor has simply confused matters by carrying
out tests on microscopic particles in an attempt to make its case. It is clear that the
Contractor has come nowhere close to carrying its burden of proving “rapid
degradation” of an entire rock mass.

6.8

By contrast, the ACP carried out a series of simple, common-sense tests that
completely invalidate the Contractor’s theory. Specifically, the ACP has exposed
both freshly excavated and crushed basalt samples from a variety of locations at the
Pacific Site, all of which the Contractor claims were prone to rapid degradation. After
varying exposure periods ranging from approximately 50 days to over a year, none of

406
407
408
409
410

See paragraph 504 of Chapter IV on pdf page 233 of the SOR. {SOR/233}
See, for example, paragraphs 415 and 513 of Chapter IV from pdf page 237 of the SOR. {SOR/237}
See paragraphs 415 and 514 of Chapter IV from pdf page 237 of the SOR. {SOR/204}
See paragraphs 465 of Chapter IV from pdf page 218 of the SOR. {SOR/218}
See paragraph 494 of Chapter IV on pdf page 229 of the SOR. {SOR/229}
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the basalt samples show any sign whatsoever of degradation in the manner described
by the Contractor.
6.9

As expected, hard and strong basalt remained hard and strong. Numerous physical
tests and inspections confirm this. This is true regardless of the amount of smectite
present in those same rock samples. And, this really is, therefore, the beginning and
the end of the matter.

6.10

Specifically, the ACP’s investigations have confirmed the following:

6.11

(a)

basalt rock samples taken from Aguadulce Hill Quarry show no signs of
degradation after over a year of exposure to the elements in Panama;

(b)

basalt riprap from Borinquen Dam 2E shows no signs of degradation after
approximately 5 years of exposure to the elements in Panama;

(c)

basalt riprap from the Pacific Entrance to the Third Set of Locks shows no
sign of degradation after approximately 3 years of exposure to the elements in
Panama;

(d)

basalt rocks that were placed in the temporary basalt stockpile by the primary
crushers during the Works, and remain there to this day, show no signs of
degradation, after more than 6 years of exposure to the elements in Panama;

(e)

Schmidt Hammer tests conducted pursuant to ASTM D-5873 on basalt from
Borinquen Dam 2E, the Pacific Entrance to the Third Set of Locks, and basalt
from the temporary basalt stockpile, demonstrate that the tested samples
consist of hard and strong basalt, even after being exposed to the elements for
periods ranging from 3-6 years;

(f)

crushed basalt aggregates from the temporary basalt stockpile, Borinquen Dam
2E, the Pacific Entrance to the Third Set of Locks, and the temporary basalt
stockpile all show no signs of degradation after more than 50 days of exposure
to the elements in Panama;

(g)

crushed basalt aggregate samples from Aguadulce Hill Quarry show
acceptable loss factors pursuant to a variety of widely used ASTM tests after
48 days of exposure to the elements in Panama;

(h)

basalt used as filter material for the Borinquen Dams shows no signs of
degradation despite extensive processing and several years in place at the
dams;

(i)

concrete cylinders containing basalt aggregate from the Pacific Site show no
signs of degradation, and in most cases have low percentages of smectite;

(j)

PLE basalt in the borehole core boxes shows no signs of degradation after
approximately 12 years.

The above evidence is overwhelming and devastating to the Contractor’s case. The
Pacific Site basalt simply does not behave in the manner described by the Contractor.
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The Contractor’s new laboratory-based evidence on microscopic particles does
nothing to prove otherwise.
6.12

The Contractor has failed to explain the significance of its ethylene glycol tests, as
there is no industry consensus as to what constitutes an acceptable or unacceptable
loss factor under any standard for ethylene glycol test. Additionally, the Contractor’s
own ethylene glycol data fails to demonstrate any sort of consistent trend, as it
includes loss factors ranging from 0% to 100% and everywhere between.

6.13

The ethylene glycol tests are also inconsistent with the Contractor’s water absorption
and micro-deval tests, despite Mr. Shilston’s failed and rudimentary attempts to
construct an artificial trendline. If anything, these tests only reinforce the variable
characteristics of the Pacific Site basalt, but they certainly do nothing to prove “rapid
degradation”.

6.14

The work of Professors Suárez and García also does nothing to advance the
Contractor’s case.
While they have used scientific techniques to identify
mineralogical components of small parts of certain rocks, none of this proves that the
rocks actually rapidly degraded, or even had any propensity to rapidly degrade, in the
manner described by the Contractor.

6.15

Additionally, as Dr. Rothstein explains, the results of the accelerated aging tests on
fresh basalt conducted by Professors Suárez and García are actually consistent with a
hard and durable rock. They do not even support the Contractor’s theory. Finally,
there are serious questions in relation to the provenance and the procedures for
preparing the samples tested by Professors Suárez and García.
b.

6.16

411

The ACP’s physical tests and inspections

In the SOR, the Contractor has gone to great lengths to attempt to prove its theory of
rapid degradation. This includes a very significant shift from relying almost
exclusively on witness testimony and photographs in the SOC, to a new approach in
the SOR of revealing the instruction of two mineralogy experts to carry out a series of
complex tests that “required the use of very sophisticated scientific equipment and the
work of highly specialized personnel”.411 It seems clear this evidence has been long in
the making, and all held back from the SOC. This is an obvious strategy on the
Contractor’s part to flood the ACP and the Tribunal with complex experiments that
the ACP did not have sufficient time to replicate given the severe time constraints it
has faced in preparing this Rejoinder. This tactical decision by the Contractor should
not be rewarded by the Tribunal. The ACP could have conducted more extensive
testing in response to the Contractor’s case, had the Contractor not chosen to
improperly ambush the ACP and the Tribunal with a series of late-round tests that
could and should have been disclosed or carried out much earlier. The ACP’s testing
has been necessarily constrained by the procedural situation that the Claimants have
devised, albeit the tests included with the Rejoinder (and those from the SOD) are
alone more than sufficient to defeat the Contractor’s case.

See paragraph 494 of Chapter IV on pdf page 229 of the SOR {SOR/229} and see generally the First
Expert Report of Professor Mercedes Suárez Barrios and García Romero. {C-EX-27}
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6.17

This late-round strategy does nothing to advance the Contractor’s case. As the ACP
has already discussed in the SOD, the only way to truly demonstrate the Contractor’s
theory is to conduct the controlled experiment of inspecting hard, strong basalt in
Condition A, and to then inspect the same basalt in Condition B after a period of
exposure to the elements. In other words, this would entail exposing Pacific Site
basalt to “ambient conditions” in Panama, and then determining whether it rapidly
degrades in the manner alleged by the Contractor. They are the most simple, straightforward of tests, and in this case, they prove once and for all that the Contractor’s
theory is wrong.

6.18

Throughout 2017 and 2018, the ACP has conducted a series of inspections and tests
on basalt from a variety of locations that, according to the Contractor, are prone to
rapid degradation.412 The Contractor’s case is that smectites are located “everywhere
in the PLE, Aguadulce, and Cocoli Basalt”, and that all three of these areas are prone
to rapid degradation. Those locations are listed below and described in the First and
Second Witness Statements of Derek Irving:

6.19

(a)

Aguadulce Hill Quarry – these are referred to as Sample A, which is a blended
composite sample collected from elevation -57 PLD on 17 September 2014;

(b)

Borinquen Dam 2E – the ACP collected samples of basalt riprap from the east
and west sides of Borinquen Dam 2E in July 2018. The riprap is comprised of
basalt from Sucre Hill Quarry;

(c)

Pacific Entrance to the Third Set of Locks – the ACP collected samples of
basalt riprap from above, intermediate to, and below the Pacific Ocean tide in
July 2018. The riprap is comprised of basalt from Aguadulce Hill Quarry;

(d)

Temporary basalt stockpile – the location of the temporary basalt stockpile on
the Pacific Site near the primary crushers still contains basalt that was
stockpiled during the Works. The ACP collected samples from this location in
July 2018.

The tests and inspections conducted on samples from each of these locations are
discussed below, and consistently demonstrate a lack of any evidence of degradation
in the manner described by the Contractor, even after exposure to the elements in
Panama for several years. The Contractor has, and can have, no answer to this. The
answer is certainly not found in a Madrid laboratory, under a microscope.
c.

The Sample A Tests from Aguadulce Hill Quarry

6.20

As described in the SOD and by Mr. Irving,413 the ACP performed tests and
inspections on a blended composite sample referred to as Sample A in the summer
and autumn of 2017. Sample A consisted of basalt from -57 PLD within Aguadulce
Hill Quarry. The composite was split into Sample A.1, Sample A.2 and Sample A.3.

6.21

Sample A.1 consisted of 75kg of sound, competent basalt that was not crushed, and
was exposed to the elements in a controlled and secured location in Panama City, and

412
413

See paragraph 520 of Chapter IV on pdf page 238 of the SOR. {SOR/238}
See Section 10 of Chapter V from pdf page 353 of the SOD {SOD/353} and Section XII from pdf page 43
of the First Witness Statement of Derek Irving. {R-WS-12/43}
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closely monitored by the ACP. Sample A.2 consisted of 75kg of sound, competent
basalt that was crushed to achieve output gradations of 4.75-38mm at the Mineral
Labs Facility in Panama City. A series of ASTM tests were then run on the crushed
samples, as described in paragraph 168 of Mr. Irving’s First Witness Statement.
Sample A.3 also consisted of 75kg of sound, competent basalt that was crushed to
achieve output gradations of 4.75-38mm at the Mineral Labs Facility in Panama City.
Sample A.3 was then exposed to the elements in a controlled and secured location in
Panama City for 48 days and closely monitored by the ACP, after which the same
ASTM tests were run on the crushed samples.
6.22

As explained in the SOD, Sample A.1 showed no signs of degradation after 78 days
of exposure to the elements in Panama. The sample could not be crumbled with bare
hands, it could not be cut with a steel knife, and it was hard and strong when struck
with a hammer. Additionally, the ASTM tests conducted on Samples A.2 and A.3 did
not reveal a material change in the rock after 48 days of exposure. The ASTM test
results were within acceptable limits.414

6.23

The Contractor and Mr. Shilston have responded to the Sample A tests and
inspections in the SOR by making three points. First, Mr. Shilston claims that Mr.
Irving’s work is “undermined” by the fact that he did not perform the same
examinations on Samples A.2 and A.3 as he did on A.1.415 Mr. Shilston believes that
such examinations would have been “more informative” on small size fractions given
that “the amount of fines generated is likely to be influenced by their size and the
effects of crushing”.416

6.24

To be clear, a key element of the Contractor’s case is that the PLE basalt degraded
while in the temporary basalt stockpile, i.e. prior to crushing.417 The A.1
examinations are not only “informative” as to this allegation; they disprove it entirely.
The Contractor abandoned the PLE stockpile precisely because (so it says) the basalt
in the stockpile (i.e. before it had been crushed), had rapidly degraded into sticky
mud. As for the examinations on smaller size fractions, these are covered in other
tests conducted by the ACP, as discussed further below.

6.25

Second, Mr. Shilston believes that the period in which Sample A was exposed “may
have been unusually dry when compared to the same period during construction”.418
This argument is absurd and should be rejected outright. Mr. Shilston notes that
during the Sample A.1 exposure period, there was approximately 300mm of rain, as
compared to 312mm of rain during the same exposure period in 2011, the year in
which the Contractor claims that the PLE stockpile was degrading.419 In other words,
Mr. Shilston essentially believes that the difference between hard, strong basalt and

414
415
416
417
418
419

See paragraph 10.52 of Chapter V on pdf page 373 of the SOD {SOD/373} and Geological
Samples A.2 and A.3 at Exhibit R-1011 {R-1011} and Exhibit R-1012 {R-1012}
See paragraph 565 of Chapter 6 on pdf page 519 of the Second Expert Report of David
{C-EX-26/519}
See paragraph 566 of Chapter 6 on pdf page 519 of the Second Expert Report of David
{C-EX-26/519}
See, for example, Figures 3-52 and 3-53 of Chapter III on pdf page 241 of the SOC. {SOC/241}
See paragraph 569 of Chapter 6 on pdf page 520 of the Second Expert Report of David
{C-EX-26/520}
See paragraph 568 of Chapter 6 on pdf page 519 of the Second Expert Report of David
{C-EX-26/520}

Tests on
Shilston.
Shilston.
Shilston.
Shilston.
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sticky mud can be attributed to 12mm of rain out of 312 mm of rain. This is
ludicrous, especially considering the fact that Sample A.1 has now been exposed to
the elements for over a year. In response to Mr. Shilston’s argument, the ACP
collected yearly rainfall data from two separate ACP weather stations:
(a)

the ACP Corozal weather station from 2017-2018 (i.e. the exposure period for
Sample A.1); and

(b)

the ACP Cocoli weather station from 2010-2015 (i.e. the period of the Works).

6.26

The data confirms that the amount of rainfall during the Sample A.1 exposure period
was 2,890mm, which is 536mm greater than the average annual rainfall from 20102015, and greater than each individual year during that time period.420

6.27

In any event, Sample A.1 remains exposed to the elements in Panama to this day, and
the photographs below reflect its condition after 366 days of exposure. There are still
no signs of degradation in the manner described by the Contractor.

Figure 2 – Sample A.1, Exposed as of 14 September 2018

420

See Average rainfall comparison, Corozol 2017-2018 and Cocoli 2010-2015, at Exhibit R-1474. {R-1474}
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Figure 3 – Sample A.1, Exposed as of 14 September 2018

6.28

In addition to the above photographs, Mr. Irving has once again conducted the same
physical inspections on the A.1 samples that he conducted on 30 November 2017.421
Not surprisingly, nothing has changed. As can be seen from the videos recorded on
13 September 2018,422 there has been no material change in the characteristics of the
basalt, and there is certainly no sign of rapid degradation as described by the
Contractor. Sample A.1 could not be crumbled with bare hands, it could not be cut
with a steel knife and it was very hard when struck with a geological hammer.

6.29

Third, Mr. Shilston has mischaracterized the ASTM test results on the A.2 and A.3
samples. The simple fact is that all of the loss factors on the exposed A.3 samples
remained within acceptable loss percentages. The Contractor does not, and cannot,
dispute this. Instead, Mr. Shilston focuses on the percentage increases in loss factors,
noting, for example that the ASTM C 136 test on Sample A.3 indicated a 40%
increase in fines.423 What Mr. Shilston neglects to mention is that, even after the 40%
increase, the Sample still only experienced 1.4% fines. He uses a similar tactic for the
ASTM C 142 tests, which experienced a “102%” increase from 0.44% to a mere
0.89%.424 Mr. Shilston also mentions that certain tests showed decreases in loss
percentages after exposure. With one exception addressed in Dr. Rothstein’s report,
these decreases were very insignificant and generally within the margin of error. In
any event, they obviously are not evidence of degradation.

6.30

The Sample A investigations are in fact the true downfall of the Contractor’s case on
rapid degradation. Nonetheless, the Contractor has pressed on in the SOR, levying a
series of baseless criticisms at the ACP’s tests. In response to these criticisms, the
ACP has conducted further tests and investigations on additional basalt samples, each
of which is described below. Not surprisingly, the results are entirely consistent with
the Sample A tests.

421
422
423
424

See paragraphs 105-113 of Chapter 6 from pdf page 26 of the Second Expert Report of Derek Irving.
{R-WS-24/26}
See the physical examinations of A.1 samples dated 13 September 2018 at Exhibit R-1457. {R-1547}
See paragraph 572 of Chapter 6 on pdf page 520 of the Second Expert Report of David Shilston.
{C-EX-26/520}
See paragraph 572 of Chapter 6 on pdf page 520 of the Second Expert Report of David Shilston.
{C-EX-26/520}
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d.
6.31

Additional tests on basalt from the Pacific Site

In her Second Witness Statement, Ms. Baz claims that certain photographs provided
in Annex D show “degradation on the Borinquen Dam riprap”, which she says
contains “sound rock boulders” from “Aguadulce and Sucre Hill Quarries”.425 The
Borinquen Dam 2E riprap, which Ms. Baz describes when referring to the photograph
below, has been in place for approximately 5 years,426 and has therefore been exposed
to the elements in Panama for that period of time. Contrary to Ms. Baz’s very general
observation, it shows no signs of degradation.

Figure 4 – Borinquen Dam Riprap

6.32

As discussed above, Mr. Shilston has also criticized the ACP’s Sample A tests and
investigations, claiming that certain results indicate that there were “problems with the
testing program”.427

6.33

In response to these arguments, the ACP further investigated three different sample
sets of basalt in 2018 that have been exposed to the elements on the Pacific Site for
several years. Those samples are briefly described below and in the Second Witness
Statement of Derek Irving:428
(a)

425
426
427
428

Borinquen Dam 2E riprap: This is the same riprap that Ms. Baz refers to in her
Second Witness Statement. It has been exposed to the elements in Panama for
approximately 5 years. Photographs taken of the riprap in July 2018 are
provided below:

See paragraph 119 on pdf page 45 of the Second Witness Statement of María Baz. {C-WS-26/45}
See paragraph 121 from pdf page 31 of the Second Witness Statement of Derek Irving. {R-WS-24/31}
See paragraph 576 of Chapter 6 on pdf page 522 of the Second Expert Report of David Shilston.
{C-EX-26/522}
See paragraph 121 from pdf page 31 of the Second Witness Statement of Derek Irving. {R-WS-24/31}
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Figure 5 – Borinquen Dam 2E Riprap

Figure 6 – Borinquen Dam 2E Riprap

(b)

Pacific Entrance riprap: the riprap located at the Pacific Entrance to the Third
Set of Locks includes basalt from Aguadulce Hill Quarry. It has been exposed
to the elements for approximately 3 years. Photographs taken of the riprap in
July 2018 are provided below:
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Figure 7 – Pacific Entrance Riprap

Figure 8 – Pacific Entrance Riprap

(c)

Temporary basalt stockpile: the temporary basalt stockpile located next to the
former location of the primary crusher at the Pacific Site still contains basalt
that the Contractor stockpiled for crushing during the Works. Although the
precise source of the material is unknown, it is known that it came from either
the PLE or Aguadulce or Cocoli Hill Quarries. It has been exposed to the
elements for between 6 and 7 years. A photograph taken of the stockpiled
basalt in July 2018 is provided below:
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Figure 9 – Temporary Basalt Stockpile

6.34

6.35

In response to the Contractor’s allegations in the SOR, the ACP conducted a series of
physical examinations, physical tests, and mineralogical tests on material from each
of these areas. The Contractor has alleged that smectite is “everywhere” in the basalt
from each of these locations, and that the basalt is, therefore, prone to “rapid
degradation” after short-term exposure to the elements. As a result, on the
Contractor’s theory, each of the following tests and inspections should provide
evidence of “rapid degradation”. The tests very clearly demonstrate that the exact
opposite is true:
(a)

on Site physical examinations including striking the riprap with a geological
hammer and scraping it with a steel knife;

(b)

Schmidt Hammer tests, pursuant to ASTM D 5873;

(c)

exposing crushed samples and carefully observing them for any signs of
degradation;

(d)

conducting gradations by sieve analysis tests pursuant to ASTM C 136; and

(e)

x-ray diffraction tests analyzed by Dr. Rothstein.

The results of each of these tests and examinations are described in further detail
below and in the Second Witness Statement of Derek Irving.429
i.

6.36

Mr. Irving confirms the following in his Second Witness Statement, and as
demonstrated in the video documentation at Exhibit R-1327:
(a)

429

On-Site physical examinations confirm that the Pacific Site basalt
is not prone to “rapid degradation”

the Borinquen Dam 2E riprap is still comprised of hard, strong basalt, even
after approximately 5 years of exposure to the elements in Panama;

See Section IV from pdf page 26 of the Second Witness Statement of Derek Irving. {R-WS-24/26}

118

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 244 of
843

(b)

the Pacific Entrance riprap is still comprised of hard, strong basalt, even after
approximately 3 years of exposure to the elements;

(c)

the basalt from the temporary basalt stockpile remains hard, strong basalt,
even after 6-7 years of exposure to the elements.

6.37

As Mr. Irving demonstrated during his examination, the basalt from each of these
areas “could not be cut with a steel knife, and it was hard and strong when struck with
a geological hammer”.430 On the Contractor’s theory, the basalt from each of these
areas should have already degraded into sticky muddy material. This is very
obviously not the case. The basalt shows no notable signs of degradation at all, and
all signs indicate that the basalt from each of these areas is in fact still competent rock
and suitable for aggregate production.

6.38

As Mr. Irving confirms, while there are certain signs of surface weathering and/or
oxidation on some of the riprap from these areas, this is not an indication of rapid
degradation in the manner described by the Contractor.431
ii.

Schmidt Hammer tests pursuant to ASTM D-5873 confirm that
the Pacific Site basalt is not prone to “rapid degradation”

6.39

Mr. Irving describes the protocol for Schmidt hammer tests as set forth in ASTM D
5873 in detail in his Second Witness Statement.432 A Schmidt hammer is a device
used to measure the strength of concrete or rock through surface hardness and
penetration resistance. The Schmidt hammer measures the rebound hardness of a
spring-loaded mass that impacts the surface of the rock or concrete sample. As Mr.
Irving explains, the hammer impacts the rock at a defined energy, and its rebound
reflects the relative hardness of the rock.433

6.40

Schmidt Hammer readings are called rebound values, and are placed on a scale of 10
to 100. As Mr. Irving explains, the “final rebound hardness number”, or the HR
number, is then determined through the use of an orientation and correction number in
accordance with the procedure set out in ASTM D 5873.434 Mr. Irving further
explains that Schmidt hammer tests are considered to be “indirect” tests, given that
they “do not give a ‘direct’ measurement of the strength of a material”.435 Instead,
they are generally analyzed “by way of a comparison to the readings on other
samples”.436

6.41

After receipt of the SOR, Mr. Irving commissioned Schmidt hammer tests in the field
on a total of 10 samples from a variety of locations within the Pacific Site. These
included each of the three locations listed above, namely, the Borinquen Dam 2E

430
431
432
433
434

435
436

See paragraph 127 on pdf page 33 of the Second Witness Statement of Derek Irving. {R-WS-24/33}
See paragraph 128 on pdf page 33 of the Second Witness Statement of Derek Irving. {R-WS-24/33}
See paragraphs 137-140 from pdf page 40 of the Second Witness Statement of Derek Irving.
{R-WS-24/40}
See paragraphs 137-140 from pdf page 40 of the Second Witness Statement of Derek Irving.
{R-WS-24/40}
See paragraph 138 on pdf page 40 of the Second Witness Statement of Derek Irving {R-WS-24/40} and
ASTM D 5873 Standard Test Method for Determination of Rock Hardness by Rebound Hammer Method at
Exhibit R-1117. {R-1117}
See paragraph 137 on pdf page 40 of the Second Witness Statement of Derek Irving. {R-WS-24/40}
See paragraph 137 on pdf page 40 of the Second Witness Statement of Derek Irving. {R-WS-24/40}
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riprap, the Pacific Entrance riprap and the temporary basalt stockpile. They also
included locations sampled by the Contractor’s experts in March 2018, including
Cerro Escobar and Aguadulce Hill Quarry.
6.42

The basalt from each of these areas is basalt that, according to the Contractor,
contains high percentages of smectite and should, therefore, be prone to rapid
degradation after short-term exposure to the elements. On the Contractor’s case, the
only exception to this is the Cerro Escobar basalt, which the Contractor claims does
not have the same propensity to rapidly degrade, due to the absence of high levels of
smectite.

6.43

The table below reflects the Schmidt hammer readings on the 10 samples that were
tested in the summer of 2018. The test results are provided as Exhibit R-1452.

Figure 10 – July and August 2018 Schmidt Hammer Test Results

6.44

Schmidt Hammer test results are a reliable indication that the tested samples, and the
Pacific Site basalt in general, is a strong, hard, competent rock that does not have any
propensity to “rapidly degrade” after short-term exposure to the elements.

6.45

Importantly, the highest Schmidt hammer reading of 80 came from basalt from the
temporary basalt stockpile next to the location of the primary crusher on the Pacific
Site.437 This area is comprised of basalt from the precise locations that the Contractor

437

See ACP Engineering Division, Geotechnical Branch, Determination of Rock Hardness by Rebound
Hammer Method ASTM D-5873, July 2018 Test Results at Exhibit R-1452 {R-1452} and photographs of
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describes as containing basalt that is full of smectites and prone to “rapid
degradation”. Yet, after exposure periods dating as high as more than 6 years, the
samples not only did not degrade, but they remain very hard and strong.
6.46

In fact, the Schmidt hammer readings on the basalt from the temporary basalt
stockpile are notably higher than those from Cerro Escobar,438 which the Contractor
claims to have low percentages of smectite and no propensity to “rapidly degrade”.
iii.

Examination of exposed crushed basalt aggregates confirm that
the Pacific Site basalt is not prone to “rapid degradation”

6.47

In the SOR, the Contractor and its experts have stated that the “mechanical state” of
the rock somehow impacts the rate at which it will “rapidly degrade” after exposure
to “ambient conditions”.439 In other words, the Contractor believes that crushed basalt
aggregates are more susceptible to rapid degradation than freshly excavated basalt.
This is somewhat in tension with the Contractor’s argument that freshly excavated
basalt rapidly degraded while in the temporary basalt stockpile, prior to crushing. It
also fails to appreciate that the Contractor has accepted that it is responsible for any
issues with the aggregates.440

6.48

In any event, the ACP conducted additional physical inspections and tests to respond
to the Contractor’s argument about the “mechanical state” of the rock. Not
surprisingly, these tests and inspections further demonstrate that the Contractor’s
theory is not credible. The Table below, which is also described in Mr. Irving’s
Second Witness Statement, provides a list of the tested samples, which were extracted
from the temporary basalt stockpile next to the location of the primary crusher on the
Pacific Site, the Borinquen Dam 2E riprap and the Pacific Entrance riprap:

438
439
440

ACP Engineering Division, Geotechnical Branch, Determination of Rock Hardness by Rebound Hammer
Method ASTM D-5873, July 2018 Tests at Exhibit R-1453. {R-1453}
See ACP Engineering Division, Geotechnical Branch, Determination of Rock Hardness by Rebound
Hammer Method ASTM D-5873, July 2018 Test Results at Exhibit R-1452. {R-1452}
See paragraph 516 of Chapter IV on pdf page 238 of the SOR {SOR/238} and paragraph 649 of Chapter 6
on pdf page 538 of the Second Expert Report of David Shilston. {C-EX-26/538}
See paragraph 1205 of Chapter IV on pdf page 415 of the SOR. {SOR/415}
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Figure 11 – Locations of July 2018 Crushed Aggregate Samples

6.49

As Mr. Irving explains, the samples were crushed on 27 July 2018, after which the
ACP Soils and Materials Laboratory conducted a grain size analysis pursuant to
ASTM C 136 and ASTM C 117.441 The samples then commenced exposure to the
elements in a controlled setting in Panama City on 27 July 2018. ACP personnel
closely monitored the samples during exposure and conducted additional grain size
and sieve analyses on 1 September 2018 (after 36 days of exposure) and on 19 and 20
September 2018 (after 54 days of exposure).442

6.50

The photographs provided in Figures 12-20 below track the duration of the exposure
period, and confirm that even when crushed, the samples from each of the three
locations within the Pacific Site did not undergo any material change, much less
“rapid degradation” as described by the Contractor.

441
442

See Gradations Tests on Crushed Samples dated 27 July 2018 at Exhibit R-1458. {R-1458}
See Gradations Tests on Crushed Samples dated 1 September 2018 at Exhibit R-1459 {R-1459} and
Gradations Tests on Crushed Samples dated 19-20 September 2018 at Exhibit R-1451. {R-1451}
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Figure 12 – 3 August 2018 Pacific Entrance Riprap

Figure 13 – 3 August 2018 Borinquen Dam Riprap
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Figure 14 – 3 August 2018 Temporary Basalt Stockpile

Figure 15 – 29 August 2018 Pacific Entrance Riprap443

443

As Mr. Irving explains, the pans containing the crushed aggregates changed on 17 August 2018. Originally
the samples were placed in an enclosed tray as shown in the photographs from 3 August 2018. The samples
were subsequently moved into a perforated pan with a woven geotextile fabric. The purpose of this change
was to ensure the drainage of water so that both wetting and drying could take place, as the Contractor has
alleged that “rapid degradation” occurs after repeated wetting and drying cycles.
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Figure 16 – 29 August 2018 Borinquen Dam Riprap

Figure 17 – 29 August 2018 Temporary Basalt Stockpile
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Figure 18 – 13 September 2018 Pacific Entrance Riprap

Figure 19 – 13 September 2018 Borinquen Dam Riprap

Figure 20 – 13 September 2018 Temporary Basalt Stockpile
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6.51

Figures 12-20 confirm that, after 48 days of exposure to the elements in Panama, the
crushed basalt samples from the Borinquen Dam 2E riprap, the Pacific Entrance
riprap and the temporary basalt stockpile remain hard and strong, and show no signs
of degradation as described by the Contractor.

6.52

The crushed aggregates from each of these sample sets are from locations that the
Contractor has alleged to be prone to “rapid degradation” after weeks or months of
exposure to the elements. The photographs above were taken after almost 7 weeks of
exposure, and the samples show no material change.
iv.

6.53

Grain size analysis of exposed crushed aggregates confirm that the
Pacific Site basalt is not prone to “rapid degradation”

The grain size analyses pursuant to ASTM C 136 and ASTM C 117 also confirm that
the aggregates have undergone no material change as a result of exposure. Figure 21
below reflects a comparison between tests conducted on 27 July 2018 versus the tests
conducted on 19 and 20 September 2018:

Figure 21 – Grain Size Analysis Comparison

6.54

The gradations tests indicate little to no change in the percentages passing the 200
sieve after 53 days of exposure to the elements. The exposure period clearly is not
resulting in more fines, nor is it causing the basalt to rapidly degrade. There is simply
no evidence of rapid degradation in the manner described by the Contractor.
v.

6.55

Tests carried out and analysed by Dr. Rothstein confirm that the
Pacific Site basalt is not prone to “rapid degradation”

In response to the SOR, Dr. Rothstein has conducted a series of additional tests on a
variety of basalt samples from the Pacific Site in connection with his Second Expert
Report. None of these tests provide any support for the Contractor’s theory.
Specifically, Dr. Rothstein performed a suite of additional petrographic studies to test
the validity of the Contractor’s “rapid degradation” theory. The tested samples came
from the following locations:
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6.56

6.57

444
445

(a)

the temporary basalt stockpile near the location of the primary crusher on the
Pacific Site;

(b)

basalt riprap from the Pacific Entrance to the Third Set of Locks;

(c)

basalt riprap from Borinquen Dam 2E;

(d)

in situ massive basalt and basalt from a shear zone within Aguadulce Hill
Quarry; and

(e)

in situ massive basalt and basalt from a shear zone within Cerro Escobar.

In addition to the petrographic tests, in the summer of 2018, following receipt of the
SOR, Dr. Rothstein requested that Dr. David Bish of Indiana University Bloomington
carry out x-ray diffraction tests on a series of samples described below.444 These tests
were conducted in response to the work of Professors Suárez and García, and to
provide a more in-depth understanding of the alteration mineralogy of the basalts than
can be obtained from optical microscopy. The sample set is described below:
(a)

Sample A.1, consisting of basalt from elevation -57 PLD of Aguadulce Hill
Quarry that has been exposed to the elements in Panama for approximately
317 days when received by Dr. Bish;

(b)

Sample A.2, consisting of crushed basalt aggregates from elevation -57 PLD
of Aguadulce Hill Quarry that had not been exposed to the elements while
crushed in Panama;

(c)

Sample A.3, consisting of crushed basalt aggregates from elevation -57 PLD
of Aguadulce Hill Quarry that had been exposed to the elements for
approximately 48 days when received by Dr. Bish;

(d)

basalt riprap from the east and west sides of Borinquen Dam 2E;

(e)

in situ massive basalt from Cerro Escobar;

(f)

in situ basalt from a shear zone within Cerro Escobar;

(g)

in situ basalt from a shear zone within Aguadulce Hill Quarry; and

(h)

basalt riprap from the top of the water line, the lower portion of the water line
and the dry zone within at the Pacific Entrance to the Third Set of Locks.

Dr. Rothstein discusses the petrographic and XRD data in detail in his Second Expert
Report,445 and there are several notable findings. Dr. Rothstein’s petrographic
analysis is discussed in his Supplemental Report 187175.d-B. In short, Dr. Rothstein

See X-Ray Diffraction Analysis of Dr. David Bish, 2 October 2018 at Exhibit R-1518. {R-1518}
See paragraphs 6.130-6.135 on pdf pages 98-100 of the Second Expert Report of Dr. David Rothstein.
{R-EX-30/98}; Chain of Custody Record for July 23, 2018 delivery of basalt samples at Exhibit R-1611
{R-1611}; Exhibit 1 of Chain of Custody Record for July 23, 2018 delivery of basalt samples at
Exhibit R-1251 {R-1251}; Chain of Custody Record for July 30, 2018 delivery of basalt samples at
Exhibit R-1612 {R-1612}; Exhibit 1 of Chain of Custody Record for July 30, 2018 delivery of basalt
samples at Exhibit R-1252. {R-1252}
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has concluded that “there is no evidence of the manifestations of rapid degradation
affecting blocks of basalt at the primary crusher, the riprap at Borinquen Dam 2E, the
riprap at the Pacific Entrance, or the basalt from the walls of Aguadulce Hill Quarry
or Cerro Escobar”.446
6.58

As for the XRD, analysis, Dr. Rothstein has drawn several conclusions. First, the data
does not indicate any obvious relationship between the amount of smectite in the
samples and exposure to weathering at the surface.447 Several samples of in situ
massive basalt show higher percentages of smectite than basalt that has been exposed
for several years. This is at odds with the Suárez-García contention that certain
mineralogical components change as a result of short-term exposure.

6.59

Second, the data also does not indicate any obvious relationship between the amount
of smectite in the rock and the competency of the rock, which is directly related to its
suitability for aggregate production.448 Several of the samples that contained
comparatively high percentages of smectite came from areas in which the ACP’s
physical examinations showed a hard, strong, durable rock.

6.60

Third, the petrographic and XRD data further confirm the ACP’s position that the
Pacific Site basalt has variable characteristics.449 The smectite ranges vary
considerably, even in separate samples that came from the same general location.
Fourth, contrary to the Contractor’s suggestion, the massive basalt from Cerro
Escobar does in fact contain significant amounts of smectite, in one case over 30%.450
This is itself, a fatal blow to the Contractor’s case theory.

6.61

Finally, and most importantly, the petrographic and XRD data do not indicate that the
tested samples, or the basalt from those locations, have any tendency to rapidly
degrade in the manner described by the Contractor. The presence of smectite, even in
comparatively high percentages, is not an indication that basalt will rapidly degrade
when exposed to the elements.

6.62

Dr. Rothstein also carried out further testing on concrete cylinder samples in
connection with his Second Expert Report. In his First Expert Report, Dr. Rothstein
performed petrographic studies on several concrete cylinders containing basalt from
the Pacific Site. Dr. Rothstein “did not observe any evidence of basalt degradation in
any of the cylinders that were examined”.451 To the contrary, he “observed clear
evidence that the basalts, along with the clay alteration products within them,
remained intact and stable within the concrete”.452

6.63

In the SOR, the Contractor and its experts were dismissive of this analysis. Mr.
Shilston devoted a mere two paragraphs to it in Chapter 6 of his Second Report. In
doing so, he dismisses Dr. Rothstein’s analysis on the basis that the Contractor’s
“claim is for the production of excessive fines prior to and during crushing of the

446
447
448
449
450
451
452

See paragraph 6.73 on pdf page 75 of the Second Expert Report of Dr. David Rothstein. {R-EX-30/75}
See paragraph 6.132 on pdf page 99 of the Second Expert Report of Dr. David Rothstein. {R-EX-30/99}
See paragraph 6.132 on pdf page 99 of the Second Expert Report of Dr. David Rothstein. {R-EX-30/99}
See paragraph 6.132 on pdf page 99 of the Second Expert Report of Dr. David Rothstein. {R-EX-30/99}
See X-Ray Diffraction Analysis of Dr. David Bish, 2 October 2018 at Exhibit R-1518. {R-1518}
See paragraph 196 on pdf page 89 of the First Expert Report of Dr. David Rothstein. {R-EX-17/89}
See paragraph 196 on pdf page 89 of the First Expert Report of Dr. David Rothstein. {R-EX-17/92}
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Pacific Site basalt”, and not for the “suitability of the aggregate when it is used within
concrete”.453 On that basis, Mr. Shilston claims that the cylinders are irrelevant.
6.64

Mr. Shilston’s argument misses the point. The Contractor’s claim is that smectite was
“everywhere” in the basalt from the Pacific Site.454 According to the Contractor, it
experienced fewer problems with respect to degradation when processing the
Aguadulce Hill Quarry basalt.455 However, the Contractor agrees that this is not due
to a lack of smectite. Rather, the Contractor says that it was because the Aguadulce
Hill Quarry basalt was not stockpiled in the same way as the PLE.

6.65

For that reason, on the Contractor’s case, the basalt in the concrete cylinders should
still contain significant levels of smectite, even though it did not degrade. As Dr.
Rothstein confirms, this is not the case, and the “absence of such microcracking and
evidence of swelling clays is another line of evidence that shows the irrelevance and
inaccuracy of the slaking degradation model”.456 Dr. Rothstein also did not observe a
concentration of plagioclase and pyroxene, but rather observed intact fragments of
basalt with clay, with no evidence of particles disintegrating in a concrete mixer.457

6.66

Professors Suárez and García have suggested that the smectite is somehow carried
away in solution, or eliminated during processing. Dr. Rothstein confirms the strong
adhesive properties of clay particles make this very unlikely, and this has also been
confirmed and described in numerous publications.

6.67

In summary, the work of Dr. Rothstein is consistent with the ACP’s physical tests and
examinations. There is simply no evidence that the Pacific Site basalt has any
tendency to “rapidly degrade” in the manner described by the Contractor. Hard,
strong basalt simply does not turn to sticky mud within a matter of weeks or months
of exposure to the elements. The Contractor has presented no credible evidence of
this.
vi.

6.68

453
454
455
456
457
458
459
460

The Borinquen Dam filter confirms that the Pacific Site basalt is
not prone to “rapid degradation”

In addition to riprap, the Contractor used the Pacific Site basalt for dam filter for the
Borinquen Dams. As Mr. Lewis explains, the Borinquen Dams are considered
“critical lock infrastructure” due to, among other things, their role in retaining Lake
Gatun.458 As such, “[f]ailure of the dams means not only loss of use for the Third Set
of Locks, but near complete emptying of Lake Gatun, long-term loss of canal use, and
considerable damage to the environment and ecosystem”.459 The filter material for
the dams is particularly important given its role in protecting the Earthfill core from
internal erosion.460

See paragraph 600 of Chapter 6 on pdf page 528 of the Second Expert Report of David Shilston.
{C-EX-26/528}
See, for example, paragraph 520 of Chapter IV on pdf page 238 of the SOR. {SOR/238}
See, for example, paragraph 987 of Chapter IV on pdf page 370 of the SOR. {SOR/370}
See paragraph 198 on pdf pages 90-91 of the First Expert Report of Dr. David Rothstein. {R-EX-30/90}
See paragraph 6.59 on pdf page 69 of the Second Expert Report of Dr. David Rothstein. {R-EX-30/69}
See paragraph C.11 on pdf page 243 of the Second Expert Report of Paul Lewis. {R-EX-26/243}
See paragraph C.11 on pdf page 243 of the Second Expert Report of Paul Lewis. {R-EX-26/243}
See paragraph C.15 on pdf page 245 of the Second Expert Report of Paul Lewis. {R-EX-26/245}
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6.69

The dam filter material went through extensive processing that, according to the
Contractor’s experts, should have accelerated so-called degradation of the basalt.
Such processing included blasting, excavation, loading, dumping, crushing,
conveying, washing, blending, stockpiling, placing, spreading and compacting. Mr.
Lewis confirms that, if the Contractor’s theory of rapid degradation were credible, he
“would expect quality control testing of the materials to have indicated them to be
unsuitable”.461 Yet, the only testing conducted on this material leads to precisely the
opposite conclusion.

6.70

Prior to construction of the Borinquen Dams, the Contractor conducted a test fill that
is described in its Filter Compaction Trial Report. The Report includes the results of
gradation testing that was “done at the compaction lifts at different number of roller
passes. One gradation test was performed after the given compaction pass to
understand the generation of fines after different stages of compaction”.462 The test
results show that the fines content increased by approximately 1.16% after levelling
and four subsequent passes of the compaction equipment.463 Based on the Bureau of
Reclamation Design Standards, Mr. Lewis confirms that this result indicates “normal,
if not better than expected performance, and [is] certainly not indicative of a material
subject to rapid degradation on a human timescale”.464

6.71

It is also worth noting that there is no evidence that the Contractor’s designer CICP
has expressed any concerns regarding the use of this material, despite being aware of
the allegations of “rapid degradation” of the Pacific Site basalt. This includes Mr.
Ottsen, who is listed as the Lead Reviewer for the Filter Compaction Trial Report.
vii.

The ACP’s borehole cores confirm that the Pacific Site basalt is
not prone to “rapid degradation”

6.72

Mr. Kuper explains in his Second Expert Report,465 with reference to the extensive
work conducted by Prof. Orr in this regard,466 that if basalt is truly prone to “rapid
degradation” as described by the Contractor, one would expect to see signs of this in
the basalt borehole cores. This is especially true with the cores drilled on the Pacific
Site of the PLE, as such drilling took place more than a decade ago.

6.73

Fortunately, the ACP has closely documented the physical conditions of the cores and
the core boxes, and Mr. Kuper has analysed that physical condition in detail in his
Second Expert Report. As confirmed by Mr. Kuper, the basalt cores from the PLE
show no sign of “rapid degradation”, and the basalt within those cores shows little to
no change, even after a period of nearly 12 years.467 The ACP refers the Tribunal to
Mr. Kuper’s Second Expert Report for an in-depth discussion of this, and provides
two examples below:

461
462
463
464
465
466
467

See paragraph C.27 on pdf page 248 of the Second Expert Report of Paul Lewis. {R-EX-26/248}
See Pacific Locks Complex, Borinquen Dams Type 3B Filter Compaction Trial, Document No.
P35/UPCTCR-B0038 at Exhibit R-1513. {R-1513}
See Pacific Locks Complex, Borinquen Dams Type 3B Filter Compaction Trial, Document No.
P35/UPCTCR-B0038 at Exhibit R-1513. {R-1513}
See paragraph C.30 on pdf page 249 of the Second Expert Report of Paul Lewis. {R-EX-26/249}
See paragraphs 6.24-6.28 on pdf pages 54-55 of the Second Expert Report of Tom Kuper. {R-EX-25/54}
See Orr, C.M, Rapid weathering dolerites, in The Civil Engineer in South Africa, July 1979 at
Exhibit Shilston(II)-171. {C-EX-26.171}
See paragraphs 6.29-6.30 on pdf page 56 of the Second Expert Report of Tom Kuper. {R-EX-25/56}
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Figure 22 – Boring NML 2-9, Box 6, 24 May 2006

Figure 23 – Boring NML 2-9, Box 6, 21 March 2018

132

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 258 of
843

Figure 24 – Boring NML 2-10, Box 8, 30 May 2006

Figure 25 – Boring NML 2-10, Box 8, 21 March 2018

6.74

It is clear, based on the photographs above, that after nearly 12 years, the only
noticeable change in the core boxes is to the boxes themselves, not the rock within
those boxes. Again, this is yet another devastating fact that the Contractor simply
cannot explain.
viii.

6.75

The Contractor’s crushing plant gradations confirm that the
Pacific Site basalt is not prone to “rapid degradation”

In connection with his Second Report, Dr. Dance analysed Mr. Gold’s July 2015
gradations test results as they compare to (1) Bruno simulations on “standard basalt”
and (2) the PlantDesigner simulated results provided by Sandvik during the crushing
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plant tender process.468 If the Contractor’s theory were credible, the so-called
“unusual behaviour” of the Pacific Site basalt would be evident in the gradation
curves. Specifically, Dr. Dance “would expect more fines than what manufacturers
consider normal as well as a flat shape to the fine-end of the distribution”.469
However, “[n]either of these characteristics are observed”.470
6.76

As Dr. Dance confirms, “[f]or all three stages of crushing, the July 2015 sample
gradations follow the same shape as that estimated by two crusher manufacturer’s
simulations, assuming ‘standard basalt’”.471 In other words, “[t]he measured
gradations from Mr. Gold’s sampling campaign show little evidence of unusual rock
properties or excessive fines”.472 The similarities in the gradations curves are
demonstrated in Figures 4.4 and 4.5 of Dr. Dance’s Second Expert Report.

6.77

To summarize, the evidence set out above is completely devastating to the
Contractor’s case. The ACP’s physical examinations, ASTM tests, and on-Site
observations, all demonstrate that the Pacific Site basalt simply does not behave in the
manner described by the Contractor. Hard, strong basalt that is suitable for concrete
aggregate production does not rapidly degrade into sticky mud after weeks or months
of exposure to the elements. The ACP’s tests confirm this, and as discussed below,
the Contractor’s tests do nothing to further its case.
e.

The Contractor’s tests in the SOR

6.78

As discussed above, the Contractor’s “evidence” in the SOC of the alleged “rapid
degradation” of the Pacific Site basalt consisted of witness testimony, a handful of
photographs and two ethylene glycol tests. In the SOR, the Contractor has now
changed its approach significantly, and presented hundreds of physical and
mineralogical tests in support of its claims. Many of these tests were available to the
Contractor years before the filing of the SOC, and, therefore, should have been
disclosed prior to the SOR.

6.79

The Contractor also appears to have gone to great lengths to procure other tests
specifically for the SOR, which “required the use of very sophisticated scientific
equipment and the work of highly specialized personnel”.473 Yet, it is very obvious
that such tests and experts had been commissioned long before the SOR, and possibly
even before the SOC.

6.80

The Contractor’s late-round efforts to flood the Tribunal and the ACP with data and
sophisticated experiments fall far short of lending any credibility to its claim and are
little more than a bad faith attempt to set up an adjournment. The fact remains that
the Contractor cannot demonstrate that hard, strong basalt from the Pacific Site
degraded into sticky mud after weeks or months of exposure to the elements in
Panama. As discussed below, the Contractor’s tests do not support this theory.

468
469
470
471
472
473

See Section 4.3 from pdf page 13 of the Second Expert Report of Dr. Adrian Dance. {R-EX-18/13}
See paragraph 61 on pdf page 15 of the Second Expert Report of Dr. Adrian Dance. {R-EX-18/15}
See paragraph 61 on pdf page 15 of the Second Expert Report of Dr. Adrian Dance. {R-EX-18/15}
See paragraph 60 on pdf page 15 of the Second Expert Report of Dr. Adrian Dance. {R-EX-18/15}
See paragraph 60 on pdf page 15 of the Second Expert Report of Dr. Adrian Dance. {R-EX-18/15}
See paragraph 494 of Chapter IV on pdf page 229 of the SOR. {SOR/229}
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6.81

First, ethylene glycol tests are of limited use given the lack of a generally accepted
threshold of loss in the context of concrete aggregate production.474 Additionally, as
Dr. Rothstein explains, the Contractor’s ethylene glycol tests were performed
haphazardly and with little regard to applicable testing standards.475 The results of
those tests also vary wildly, with loss factors ranging from 0% to 100%,476 and no
clear trend that would support the Contractor’s spurious theory of degradation.

6.82

Second, Mr. Shilston’s attempts to construct an artificial correlation between the
ASTM tests and the ethylene glycol tests are inconsistent with the actual data, which
in fact reflects a weak correlation between ethylene glycol and water absorption tests,
and in certain instances, Mr. Shilston is unable to explain what he concedes to be
anomalies that do not support his conclusions.

6.83

Third, as Dr. Rothstein explains,477 the tests conducted by Professors Suárez and
García do not support their conclusions. Nor do the characteristics that Professors
Suárez and García have identified come anywhere close to proving that hard, strong
basalt from the Pacific Site rapidly degraded into sticky mud after a period of weeks
or months. The Suárez-García Report also raises serious questions regarding the
provenance of the samples and the chain of custody, which calls into question the
reliability of the test results.

6.84

Fourth, the Contractor has included, at Appendix 1 to Chapter IV of the SOR, details
of the sampling campaign that it claims to have carried out on various sources
between 2014 and 2018. The Contractor uses this Appendix to paint a picture of a
systematic, sustained and diligent sampling process, allowing it to properly
understand the materials in the area. However, a full analysis of this information,
discussed in detail in Appendix 2 hereto, reveals the Contractor’s sampling activities
to be little more than a retrospective collation of a number of disparate samples, tested
for various purposes related to the TSLP.

6.85

Further, the sampling itself is fraught with deficiencies, including suspect chain of
custody information, lack of photographs or contemporaneous records of extraction of
the samples, and lack of traceability to establish the provenance of any of the material
collected from stockpiles.

6.86

Additionally, the ACP was neither informed of, nor invited to witness, any of the
sampling described in Appendix 1 to Chapter IV of the SOR. Notably, all of this

474

475
476
477

See paragraphs 6.8-6.9 on pdf page 48 of the Second Expert Report of Dr. David Rothstein;
{R-EX-30/48} see also Durability testing of basic crystalline rocks and specification for use as road base
aggregate, 2007, Paige-Green P., Bulletin of Engineering Geology and the Environment at
Exhibit R-1548; {R-1548} Development of the Road Aggregate Test Specifications for the Modified
Ethylene Glycol Durability Index for Basic Crystalline Materials, 2014, Leyland, R.C., Paige-Green, P. and
Momayez, M., Journal of Materials in Civil Engineering at Exhibit R-1549; {R-1549} The identification
and treatment of poor durability Karoo dolerite base course aggregate - evidence from cast studies,
Leyland, R.C., Momaye, M., van Rooy, J.L., 2016, Journal of the South African Institution of Civil
Engineering, 58, p. 26-33 at Exhibit R-1550; {R-1550} Ethylene glycol accelerated weathering test - A
new improved nonsubjective aggregate durability test method, van Blerk, P.G.L., Fletcher, E., Costello,
S.B. and Henning, T.F.P., 2017, Journal of the Transportation Research Board at Exhibit R-1551.
{R-1551}
See paragraph 6.14 on pdf page 50 of the Second Expert Report of Dr. David Rothstein. {R-EX-30/50}
See paragraph 6.14 on pdf page 50 of the Second Expert Report of Dr. David Rothstein. {R-EX-30/50}
See Section VI.D from pdf page 62 of the Second Expert Report of Dr. David Rothstein. {R-EX-30/62}
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sampling information was held back until the SOR, notwithstanding that all but the
very latest of the Contractor’s sampling exercises (in 2018) predate the SOC, the
earliest by a number of years.
6.87

These matters are all further discussed below.
i.

The Contractor’s ethylene glycol tests

6.88

During the document production phase of the Arbitration and with the SOR, the
Contractor has disclosed dozens of ethylene glycol tests carried out over the course of
several years.478 Once again, there is no explanation as to why these tests were not
provided earlier, especially given the fact that ethylene glycol tests are the only tests
that the Contractor actually relied upon in the SOC in support of its claim. It seems
that the withholding of these tests was a deliberate ploy.

6.89

In any event, the Contractor’s deluge of ethylene glycol tests does nothing to support
its case. The ACP will discuss the reasons for this below, but some important points
must first be made regarding ethylene glycol in general.

6.90

In the SOD, the ACP provided several reasons why ethylene glycol is of limited use
in determining whether material is suitable for concrete aggregate production and/or
has any propensity to rapidly degrade in the manner described by the Contractor. In
response, the Contractor has attempted to lend some credibility to ethylene glycol
tests by explaining why they are “reliable to determine that basalt degrades”.479
Specifically, Mr. Shilston relies on a 2017 paper (written nearly a decade after the
RFP) that refers to the use of ethylene glycol tests to identify rock durability.480 He
also claims that ethylene glycol can be used as a “supplementary method” to the more
common ASTM tests.481

6.91

The Contractor’s arguments miss the point. As Dr. Rothstein explains, “there is no
consensus as to how to interpret” ethylene glycol tests, meaning there is no consensus
as to what constitutes an acceptable loss factor.482 Several publications have pointed
this out, confirming that there is a “widespread understanding that new approaches
are needed to make [ethylene glycol] a useful and acceptable test method to approve
or reject aggregate materials”.483

478

479
480

481
482
483

See the ACP’s analysis of the Contractor’s ethylene glycol tests focuses on the following exhibits disclosed
in the SOR and in the Second Expert Report of David Shilston. GUPC’s 2018 Tests at Exhibit C-1164;
{C-1164} GUPC’s 2017 Tests at Exhibit C-1165; {C-1165} Fall Line 2012 Ethylene Glycol Tests at
Exhibit C-1166; {C-1166} GUPC’s ASTM Tests in 2011 at Exhibit C-1167; {C-1167} Glycol Tests
carried out by GUPC in 2011 at Exhibit C-1168; {C-1168} Glycol Tests carried out by GUPC in 2012 at
Exhibit C-1169; {C-1169} Glycol Tests carried out by GUPC in 2014 at Exhibit C-1170 {C-1170} and
Glycol Tests Carried out by GUPC in 2015 at Exhibit C-1269. {C-1269}
See paragraphs 423-430 of Chapter IV from pdf page 206 of the SOR. {SOR/206}
See Petrus G.L. van Blerk, Enrico Fletcher, Seosamh B. Costello, and Theuns F.P. Henning (2017),
Ethylene Glycol Accelerated Weathering Test An Improved, Objective Aggregate Durability Test method.
Transportation Research Record: Journal of the Transportation Research Board at Exhibit Shilston(II)-172.
{C-EX-26.172}
See paragraph 510 of Chapter 6 from pdf page 504 of the Second Expert Report of David Shilston.
{C-EX-26/504}
See paragraph 6.5 on pdf page 47 of the Second Expert Report of Dr. David Rothstein. {R-EX-30/47}
See paragraph 6.8 on pdf page 48 of the Second Expert Report of Dr. David Rothstein. {R-EX-30/48}
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6.92

By contrast, no such disagreements exist with respect to ASTM tests, which contain
very clear indications of what constitutes acceptable or unacceptable loss. For that
reason there is less confusion as to what they actually mean in the context of
aggregates. Ethylene glycol testing has actually developed since the Contractor
conducted its tests during the course of the Works, but this has not resolved the
inherent subjectivity. One scholar has noted in reference to the recently adopted
SANS 3001-AG14:2013 in South Africa that “that existing ethylene glycol soaking
test results are difficult to interpret for their use with road construction aggregates
consisting of basic igneous rocks”.484

6.93

The point is that there are far more reliable and common-sense methods to test the
Contractor’s theory than soaking rocks in ethylene glycol. The Contractor places
undue emphasis on test results that offer little support for its case. This is due not
only to the fact that ethylene glycol is a problematic technique to begin with, but also
because the Contractor’s tests were conducted in a haphazard and flawed manner, and
the actual results do not advance the rapid degradation theory at all.

6.94

The Contractor relies on ethylene glycol tests on various samples taken over
approximately 7 years, from 2011 to 2018. The Contractor and Ms. Baz refer to some
of these tests as “intuitive tests”,485 which were carried out during the Works. Other
contemporaneous test results include those conducted by Fall Line Laboratory in 2011
and 2012,486 and a series of tests from 2013-2015, the purpose of which was
apparently to “check the quality of the basalt to determine whether [GUPC] had to
move to another basalt source”.487

6.95

In addition to those tests, the Contractor’s experts have provided certain glycol tests,
and conducted and analysed others, in 2017 and 2018. These include tests on samples
taken by the Contractor in 2016, which were then tested by Mr. Rogers between 2016
and 2018.488 Again, it is unclear why the Contractor did not disclose these tests with
the SOC, especially when it is known that Mr. Rogers was providing input at the time
of the SOC.

6.96

Dr. Rothstein has analysed these tests in detail and discussed them in his Second
Expert Report. The so-called “intuitive” tests conducted by the Contractor are
actually just highly unreliable tests that deviated significantly from any recognized
protocol. For example, as Dr. Rothstein points out, many of these tests show the
following:
(a)

484

485
486

487
488

significant variations in durations of the testing, with some tests showing
durations that greatly exceeded the 30 days referenced in CRD C-148 and
other tests not indicating a duration at all;

Pdf pages 1 and 7 of Development of the Road Aggregate Test Specifications for the Modified Ethylene
Glycol Durability Index for Basic Crystalline Materials, 2014, Leyland, R.C., Paige-Green, P. and
Momayez, M., Journal of Materials in Civil Engineering at Exhibit C-1549. {R-1549}
See paragraph 31 on pdf page 10 of the Second Witness Statement of María Baz {C-WS-26/10} and
paragraph 443 of Chapter IV on pdf page 212 of the SOR. {SOR/212}
See Fall Line 2012 Ethylene Glycol Tests at Exhibit C-1166; {C-1166} GUPC's ASTM Tests in 2011 at
Exhibit C-1167; {C-1167} Glycol Tests carried out by GUPC in 2011 at Exhibit C-1168 {C-1168} and
Glycol Tests carried out by GUPC in 2012 at Exhibit C-1169. {C-1169}
See paragraph 462 of Chapter IV on pdf page 216 of the SOR. {SOR/216}
See GUPC's 2018 Tests at Exhibit C-1164 {C-1164} and GUPC's 2017 Tests at Exhibit C-1165. {C-1165}
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(b)

tests that exceed 30 days still have comparatively low loss factors, despite the
Contractor’s claim that in many instances, the PLE basalt degraded in that
amount of time without the need of any ethylene glycol at all as an
accelerating factor;

(c)

significant variations in the size of the particles that were tested, ranging from
tests run on fines passing the 200 sieve to much larger rocks; and

(d)

significant variations in the weights of the samples, which in many cases are
far outside the 5 ± 2kg called for from CRD C-148.489

6.97

It is, therefore, clear that a significant percentage of the glycol tests disclosed with the
SOR were conducted in a haphazard and unreliable way, and this is not limited only
to the so-called “intuitive tests”. As Dr. Rothstein notes, in many cases the tests
conducted by Mr. Rogers also show no indication of initial weight, or initial size or
gradation. Dr. Rothstein further notes that in almost every instance, “[b]ecause the
documents do not contain information or photographs of the samples before testing, it
is not possible to determine if [the proper] steps were followed” with respect to the
initial conditioning of the samples.490

6.98

Figure 26 below provides an indication of the huge variations in durations in the
various ethylene glycol tests disclosed with the SOR. When the tests with unreported
durations are considered (which are not reflected in the figure below), less than 50%
of the tests were run for the 15-30 days that the Contractor and Mr. Shilston claim are
“recommended”.491

489
490
491

See paragraph 6.14 from pdf page 50 of the Second Expert Report of Dr. David Rothstein.
{R-EX-30/50}
See paragraph 6.14 from pdf page 50 of the Second Expert Report of Dr. David Rothstein.
{R-EX-30/50}
As Dr. Rothstein explains in footnote 104 of his Second Report, “CRD C-148-69 states that ‘further
information of value may be obtained in certain cases by continuing the treatment beyond 15 days’.
However, the standard does not provide any limitations on treatment periods extending beyond 15 days.
Mr. Shilston has stated that Higgs recommended the extension of the test to 30 days. It should be noted that
this suggestion was made over 40 years ago, and I am still not aware of it having been codified anywhere.
It should also be noted that, on the Contractor’s case, Pacific Site basalt samples should degrade after 30
days in ambient conditions, even without the help of ethylene glycol as an accelerator, as the Contractor
has alleged that the RBDM takes effect within a matter of weeks”. {R-EX-30/54}
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Figure 26 – Bar chart summarizing variation in duration of Contractors’
ethylene glycol testing.

6.99

It is clear that the Contractor’s ethylene glycol data is spurious at best, as the tests
were not conducted in accordance with any actual protocol and the documents are
missing key information. On that basis, these tests should be given very little weight
by the Tribunal, if not discarded entirely from consideration.

6.100 However, even if the Tribunal is minded to consider the actual data, there is no way
that it can support the Contractor’s case. The loss factors fluctuate wildly, ranging
from 0% to 100%, with no obvious trends of any kind. The figure below helps
illustrate this:

Figure 27 – Bar chart summarizing reported loss of material in ethylene glycol tests submitted by the
Contractor. The numbers on the horizontal axis refer to the specific test number (84 in total). The
absence of a red bar denotes a measurement of 0% loss.
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6.101 If anything, these tests merely confirm the variable characteristics of the PLE basalt,
and they certainly do not prove that hard, strong basalt from the PLE rapidly degrades
when exposed to the elements for weeks or months. The Contractor has failed to
explain how the tests can possibly show this, in light of the lack of a recognized
standard for any such determination, and in light of the numerous inconsistencies in
the testing protocol.
ii.

Mr. Shilston’s artificial trend lines

6.102 In addition to presenting the spurious ethylene glycol data as evidence of degradation
in and of itself, the Contractor and Mr. Shilston have attempted to somehow correlate
certain glycol data to various other tests and analyses, suggesting that certain trends
exist when they clearly do not. Mr. Shilston’s conclusion is that his correlation
exercise shows a “trend of increasing degradation” based on ethylene glycol, water
absorption (ASTM C127-15) and micro-deval (ASTM D6928-17) tests, and well as
near infra-red spectroscopy (“NIR”) analysis.492
6.103 Specifically, Mr. Shilston believes that the trend shows that the “PLE basalt and
basalt from Sosa Hill Quarry degrade more than basalt from Aguadulce Hill Quarry,
which in turn degrades more than basalt from Cerro Escobar”.493 Dr. Rothstein has
examined the data reflecting the so-called “linear relationship” as described by Mr.
Shilston, and determined that it does not support Mr. Shilston’s conclusions.494
6.104 As a preliminary matter, it should be noted that none of the tests that Mr. Shilston
relies on in the fabrication of his so-called trends are able to prove, in and of
themselves, that hard, strong basalt from the Pacific Site rapidly degraded after weeks
or months of exposure to the elements. The ACP has already discussed and provided
the simple, common-sense tests for this theory. While the ASTM tests can provide
important information regarding the properties of the rock, they cannot prove the
Contractor’s case. For that reason, the ACP submits that the entire “correlation”
exercise is of limited value in the context of the Contractor’s claim, as it does not
answer the key question of whether “rapid degradation” actually occurred in the
manner described by the Contractor.
6.105 Additionally, as Dr. Rothstein explains, the trendlines “are not drawn based on an
equal weighting of the data”, as some data is included and other data is discarded for
reasons that are not clear.495 Dr. Rothstein also notes that, even setting the selective
sampling aside, the water absorption and glycol data “actually shows a very weak
correlation”, and it includes anomolies that Mr. Shilston acknowledges, but is unable
to explain.496 An example of this includes the Cerro Escobar data in Figure 17 of
Chapter 6 of Mr. Shilston’s Second Expert Report.

492
493
494
495
496

See Section 6.4.1.1 of Chapter 6 from pdf page 485 of the Second Expert Report of David Shilston.
{C-EX-26/485}
See paragraph. 446 of Chapter 6 on pdf page 494 of the Second Expert Report of David Shilston.
{C-EX-26/494}
See paragraphs 6.21-6.34 on pdf pages 57-62 of the Second Expert Report of Dr. David Rothstein.
{R-EX-30/57}
See paragraph 6.24 on pdf page 60 of the Second Expert Report of Dr. David Rothstein. {R-EX-30/60}
See paragraph 6.25 on pdf page 60 of the Second Expert Report of Dr. David Rothstein. {R-EX-30/60}
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6.106 That figure purports to show ethylene glycol immersion test results plotted against
water absorption tests for samples collected in Panama and in the UK in 2018, and
that Mr. Rogers collected in Canada in 2018. The water absorption data from the
Cerro Escobar samples is inconsistent with Mr. Shilston’s and the Contractor’s overall
theory, as it shows very low ethyelene glycol loss against notable percentage
increases in water absorption. This is far outside the so-called “trend of increasing
degradation” as shown in Figure 28 below.

Figure 28 – Mr. Shilston’s attempt to plot ethylene glycol test results against water absorption
tests497

6.107 Mr. Shilston has also attempted to draw connections between ethylene glycol and
water absorption data as it compares to smectite content as measured by Professors
Suárez and García. His conclusion here is that there is a “trend of increasing
degradation and textural accessibility for Miraflores basalt”.498 Again, this data does
not support any such trend. Using water absorption as an example, this is
demonstrated by Dr. Rothstein’s linear regression analysis of the data provided in the
black line in Figure 29 below, which is superimposed on Mr. Shilston’s Figure 6-14 in
Chapter 6 of his Second Expert Report:

497
498

See Figure 6-17 of Chapter 6 on pdf page 490 of the Second Expert Report of David Shilston. {C-EX26/490}
See, for example, Figure 6-14 of Chapter 6 on pdf page 487 of the Second Expert Report of David
Shilston. {C-EX-26/487}
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Figure 29 – Plot of water absorption data vs. smectite content measured by the Contractor’s experts,
with Dr. Rothstein’s linear regression

6.108 This is only one example of an actual regression line that completely invalidates Dr.
Shilston’s analysis. For a further discussion of the flaws in Mr. Shilston’s
“correlation” analysis, the ACP refers the Tribunal to Section 6 of Dr. Rothstein’s
Second Expert Report. It is clear that the so-called “trends” are a fabrication designed
to somehow neatly fit the Contractor’s false narrative of “rapid degradation”.
iii.

The Suárez-García Report

6.109 Supposedly as a consequence of the ACP’s SOD, in the SOR, the Contractor
elaborated on its theory of degradation by relying on the work of Professors Suárez
and García, who conducted a series of studies that, as described by the Contractor,
“required the use of very sophisticated scientific equipment and the work of highly
specialized personnel”.499 Sophisticated as the tests may be, they fail to prove the
Contractor’s case.
6.110 Professors Suárez and García have made several conclusions based on a wide array of
analytical methods. In doing so, they have provided an in-depth look at the properties
of a handful of samples, but it is little more than that. Their analysis is largely
theoretical, and their conclusions are not supported by their data.
6.111 As stated in their report, Professors Suárez and García studied various samples using
the following techniques:

499

(a)

Chemical Analysis;

(b)

Field Emission Gum Scanning Electron Microscope;

(c)

Loss on Ignition;

See paragraph 494 of Chapter IV on pdf page 229 of the SOR. {SOR/229}
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(d)

Microprobe;

(e)

Near Infrared Spectroscopy;

(f)

Optical Mineralogy;

(g)

Scanning Electron Microscopy;

(h)

Transmission Electron Microscopy;

(i)

Thermal Analysis; and

(j)

X-Ray diffraction.500

6.112 On the basis of these tests, Professors Suárez and García claim to have arrived at six
separate conclusions, each of which is addressed by Dr. Rothstein in his Second
Expert Report and also briefly addressed below.
(A)

Conclusion #1: Smectites are present in the samples analysed501

6.113 On the face of their report, the ACP has no reason to doubt this general conclusion.
However, it should be noted that the percentages of smectite that Professors Suárez
and García have found in the samples that they tested should not - and cannot - be
interpreted as somehow representative of the entire material location.
6.114 For example, Professors Suárez and García have stated that the samples from Cerro
Escobar “only have traces of or no smectites”.502 This is not at all true for the entirety
of Cerro Escobar, as Dr. Bish’s test results confirm. Indeed, the ACP’s tests show
that Cerro Escobar contains massive basalt with smectite percentages in the order of
30%. Any suggestion that Cerro Escobar does not contain smectite is wrong.503 And
the Contractor appears to have forgotten all about the data that CUSA obtained in
2007 about the Cerro Escobar basalt.504
6.115 This is an important point, as Dr. Bish’s XRD work shows that the percentages of
smectite in the rocks at the Pacific Site are highly variable, and the Contractor has not
provided any credible evidence that those percentages have any direct correlation to
the quality of the rock as a concrete aggregate source. Mr. Shilston has attempted to
do that through rudimentary trendlines that, as explained above, are based on a
misinterpretation of the underlying data.
6.116 It should also be noted that the ACP’s physical tests confirm several instances in
which varying levels of smectite is present in rock that is hard, durable and has been
exposed to the elements for several years. The basalt riprap from Borinquen Dam 2E
is a good example of this.
500
501
502
503
504

See paragraph 31 on pdf page 13 of the First Expert Report of Professors Mercedes Suárez Barrios and
Emilia García Romero. {C-EX-27/13}
See paragraph 41 on pdf page 16 of the Expert Report of Professors Mercedes Suárez Barrios and
Emilia García Romero. {C-EX-27/16}
See paragraph 51 on pdf page 18 of the Expert Report of Professors Mercedes Suárez Barrios and
Emilia García Romero. {C-EX-27/18}
See X-Ray Diffraction Analysis of Dr. David Bish, 2 October 2018 at Exhibit R-1518. {R-1518}
See GUPC’s tender stage tests on the Cerro Escobar basalt at Exhibit C-1533. {C-1533}
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(B)

Conclusion #2: ACP incorrectly characterized smectite in the fractures as
chlorite and serpentine505

6.117 This is a very misleading statement. Professors Suárez and García also state that
“[t]he only manner in which smectites can be distinguished from other clay minerals
like chlorite and/or serpentine is by using X-Ray Diffraction through the complete
process with four different techniques using: (i) powdered samples, (ii) oriented
aggregates, (iii) aggregate treated with ethylene-glycol; and lastly (iv) aggregates
that have been heated. This is what we have done in this study”.506
6.118 The characterization that Professors Suárez and García criticize in this second
conclusion is a borehole core log characterization. Professors Suárez and García have
admitted that smectite can only be “distinguished from other clay minerals like
chlorite and/or serpentine is by using X-Ray Diffraction through the complete process
with four different techniques”.507 Obviously a field geologist who is logging a
borehole core is not going to be using these techniques.
6.119 The suggestion that the ACP was somehow “incorrect” in its core logging for not
noting the presence of a mineral that is undetectable through core logging is
misleading and should be rejected. Dr. Rothstein further confirms that the core log
determinations were “reasonable descriptions for field geologists to make while
logging the cores”.508 And, as we know, when the Contractor’s own geologists
mapped the basalt foundation, they did not log smectite either, but typically
chlorite.509 There is no credible evidence at all that whenever chloride was logged
(whether by the ACP or the Contractor) this was in fact smectite.
(C)

Conclusion #3: The Pacific Site basalt and the Sosa Hill Quarry basalt are
prone to rapid degradation, but the Cerro Escobar and Ancon Hill basalt are
not510

6.120 As a preliminary matter, this conclusion should be considered in the context of the
claim. The Contractor’s claim is that the PLE and the Aguadulce and Cocoli Hill
Quarry basalts rapidly degraded after short-term exposure to the elements. The
properties of the Sosa Hill, Cerro Escobar, and Ancon Hill basalt are irrelevant to the
Contractor’s claim.
6.121 In any event, the third conclusion of Professors Suárez and García is not supported by
their own evidence. As Dr. Rothstein notes, “nowhere in the Contractor’s documents
regarding testing, expert reports and witness statements, has there been an objective
demonstration of the” rapid basalt degradation model.511 Indeed, the Contractor has
not put forth any “evidence that tracks the degradation of any of the Project Basalts
505
506
507
508
509
510
511

See paragraph 47 on pdf page 17 of the Expert Report of Professors Mercedes Suárez Barrios and
Emilia García Romero. {C-EX-27/17}
See paragraph 43 on pdf page 16 of the Expert Report of Professors Mercedes Suárez Barrios and
Emilia García Romero. {C-EX-27/16}
See paragraph 43 on pdf page 16 of the Expert Report of Professors Mercedes Suárez Barrios and
Emilia García Romero. {C-EX-27/16}
See paragraph 6.37 on pdf page 63 of the Second Expert Report of Dr. David Rothstein. {R-EX-30/63}
See paragraph 40 on pdf page 12 of the First Witness Statement of Claudio Corbella. {C-EX-29/12}
See paragraph 53 on pdf page 18 of the Expert Report of Professors Mercedes Suárez Barrios and
Emilia García Romero. {C-EX-27/18}
See paragraph 6.40 on pdf page 64 of the Second Expert Report of Dr. David Rothstein. {R-EX-30/64}
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from excavation to processing”.512 None of the images or tests put forward by
Professors Suárez and García “actually document in situ swelling of the smectites that
leads to microcracking of the basalts”.513
(D)

Conclusion #4: There is a significant difference between the behaviour of the
unprocessed/freshly excavated and processed basalt samples514

6.122 Professors Suárez and García attribute this to “the weakening of the fractures already
present in the rock and/or new fractures being created because of the processing of
the rock”.515 They then state that the processing “increases the accessibility to the
smectites, and thus accelerates the breakdown of the pieces of rock, the generation of
plastic fines and the quick oxidation (change in color) of the rock”.516
6.123 As Dr. Rothstein explains, this conclusion is mere conjecture and not supported by
credible data. As already discussed, the ACP’s physical tests have shown that hard,
strong basalt remains hard and strong, even after processing and even after exposure
to the elements for weeks or months.
6.124 Processing hard and strong basalt does not somehow make it more susceptible to
rapidly turning into sticky mud. As Dr. Rothstein explains, it is far more likely that
the accelerated aging experiments relied on by Professors Suárez and García
“represent materials that were hydrothermally altered and fractured to an extent that
rendered them susceptible to degradation in the accelerated aging test well before
they were excavated”.517
(E)

Conclusion #5: The smectites are responsible for the sticky material in the
stockpile and crushing plant areas and for the loss of clays (smectites) in
suspension at the end of the crushing process518

6.125 This is simply wrong. The presence of smectite does not cause the basalt to behave in
the manner alleged by the Contractor or Professors Suárez and García. Again, the
ACP’s physical tests demonstrate this.
6.126 It is further demonstrated by Dr. Bish’s XRD data,519 which shows that there is no
obvious connection between the percentage of smectite in the basalt and any so-called
propensity to “rapidly degrade”.

512
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514
515
516
517
518
519

See paragraph 6.41 on pdf page 64 of the Second Expert Report of Dr. David Rothstein. {R-EX-30/64}
See paragraph 6.42 on pdf page 64 of the Second Expert Report of Dr. David Rothstein. {R-EX-30/64}
See paragraph 60 on pdf page 20 of the Expert Report of Professors Mercedes Suárez Barrios and
Emilia García Romero. {C-EX-27/20}
See paragraph 60 on pdf page 20 of the Expert Report of Professors Mercedes Suárez Barrios and
Emilia García Romero. {C-EX-27/20}
See paragraph 60 on pdf page 20 of the Expert Report of Professors Mercedes Suárez Barrios and
Emilia García Romero. {C-EX-27/20}
See paragraph 6.70 on pdf pages 73-74 of the Second Expert Report of Dr. David Rothstein.
{R-EX-30/73}
See paragraph 63 on pdf page 21 of the Expert Report of Professors Mercedes Suárez Barrios and
Emilia García Romero. {C-EX-27/21}
See X-Ray Diffraction Analysis of Dr. David Bish, 2 October 2018 at Exhibit R-1518. {R-1518}
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6.127 The samples tested by Dr. Bish showed a wide range of smectite percentages, and
when that data is paired with the ACP’s physical tests, there is no correlation between
smectite percentages in rock samples as compared to:
(a)

how long the samples have been exposed to weathering for a period of weeks,
months, or in some cases, even years;

(b)

their mechanical state, i.e. whether they are crushed aggregates or larger rocks;
or

(c)

their physical properties in terms of strength and durability.520

(F)

Conclusion #6: Rock in the crushing plant breaks along planes of
weaknesses/areas occupied by the smectites521

6.128 Professors Suárez and García then state that “clay particles are released in water
suspension, and ‘superfine’ sand... rich in plagioclase and pyroxene crystals is being
generated”.522
6.129 Again, Dr. Rothstein confirms that this is not the case, and relies on his review of the
concrete cylinders.523 As Dr. Rothstein explains, “there is no evidence that the fines
are concentrated in plagioclase and pyroxene”, and in fact, “[i]ntact basalt particles
containing smectites and measuring less than 600 µm across were observed
commonly in every cylinder” Dr. Rothstein examined.524
f.

The 2011 CPP Reports and the Mr. Irving’s 2012 Report

6.130 In the SOR, the Contractor claims that the “ACP’s contemporaneous evidence” shows
evidence of degradation, and refers to the following reports:

520
521
522
523
524

(a)

CPP Reports - Task Order 16 dated 4 July 2011;

(b)

ACP’s geotechnical branch (engineering division) report dated 23 August
2011;

(c)

CPP’s Technical Memo No. 1, Report on PCA Technical Site Visit
5-9 September 2011;

(d)

CPP’s Technical Memo No. 15 – Preliminary Report, Analysis and comments
on Technical Site Visit 5-9 September 2011;

(e)

Mr. Irving’s report (ACP) dated 20 July 2012.

See X-Ray Diffraction Analysis of Dr. David Bish, 2 October 2018 at Exhibit R-1518. {R-1518}
See paragraph 66 on pdf page 22 of the Expert Report of Professors Mercedes Suárez Barrios and
Emilia García Romero. {C-EX-27/22}
See paragraph 66 on pdf page 22 of the Expert Report of Professors Mercedes Suárez Barrios and
Emilia García Romero. {C-EX-27/22}
See paragraph 6.59 on pdf pages 69-70 of the Second Expert Report of Dr. David Rothstein.
{R-EX-30/69}
See paragraph 6.128 on pdf page 97 of the Second Expert Report of Dr. David Rothstein. {R-EX-30/96}
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6.131 None of these reports provide any contemporaneous evidence whatsoever of “rapid
degradation” as described by the Contractor. If anything, these reports simply
confirm what the ACP has already proven - that the Contractor had extremely poor
work practices during the Works, which resulted in contamination of the temporary
basalt stockpile. Each of these reports is briefly discussed below.
i.

CPP Reports - Task Order 16 dated 4 July 2011525

6.132 Mr. Shilston relies on test results included in July 2011 CPP Report to draw the
conclusion that, the results “indicate that the basalt that was unsuitable for use in the
production of concrete aggregate is not restricted to the sheared basalt, as has been
suggested by the Employer and its experts”.526 Neither the ACP nor its experts have
ever suggested this, nor has Mr. Shilston pointed to any instance in which the ACP
has suggested this.
6.133 The ACP’s position has consistently been that the sound PLE basalt had variable
characteristics, which included not only shear zones but also other forms of
hydrothermal alteration. In any event, the fact that Mr. Shilston has pointed to three
tests with results that were not within ASTM ranges does not in any way demonstrate
that the basalt has a tendency to “rapidly degrade”. As Mr. Kuper has already
explained, the July 2011 CPP Report included numerous photographs that
“demonstrate the distinct yellow-brown to reddish brown weathered basalt in the
stockpiled basalt, which is a clear indication of contamination”.527
ii.

ACP’s geotechnical branch (engineering division) report dated 23
August 2011528

6.134 The Contractor cites the geotechnical branch report to make the point that the ACP
“did not assert that the issues that GUPC encountered with the stockpiled PLE Basalt
were due to alleged ‘contamination’ issues”.529 The fact that the ACP did not use the
word “contamination” in a report is obviously not evidence of rapid degradation. The
lack of the word “contamination” does not advance the Contractor’s case.
6.135 The Contractor further states that the ACP acknowledged in this report that “the
presence of fines in the stockpile was due to the presence of clays in the basalt”.530
Again, this has nothing to do with “rapid degradation”. The fact that the Contractor
was attempting to crush rock with large amount of deleterious material in it, and the
ACP made this observation, does not prove that the basalt was rapidly degrading in
the manner described by the Contractor.

525
526
527
528
529
530

See CPP Reports – Task Order 16 dated 4 July 2011 at Exhibit R-0564. {R-0564}
See paragraph 554 of Chapter 6 on pdf page 516 of the Second Expert Report of David Shilston.
{C-EX-26/516}
See paragraph 12.9 on pdf page 104 of the First Expert Report of Tom Kuper. {R-EX-11/104}
Geotechnical Branch Report, "Basalt Pile for Concrete Aggregate: New Pacific Locks", dated 23 August
2011 at Exhibit C-1543. {R-1543}
See paragraph 566 of Chapter IV on pdf page 255 of the SOR. {SOR/255}
See paragraph 567 of Chapter IV on pdf page 255 of the SOR. {SOR/255}
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iii.

CPP’s Technical Memo No. 1, Report on PCA Technical Site Visit
5-9 September 2011531

6.136 The Contractor and Mr. Shilston next refer to the September 2011 CPP Report. CPP
made a number of observations in this report regarding the Contractor’s deficient
work practices and failure to selectively excavate.532 In the SOR, the Contractor has
criticized CPP’s description of a basalt mass located near MCS-2, and claimed that
glycol tests on samples from this area show that “sound basalt degraded”.533
6.137 This is incorrect. As Mr. Kuper has already explained, the September 2011 CPP
Report included photographs of “altered, weak, pulverized basalt” that a prudent
contractor would not feed to the crusher for the production of concrete aggregate.
The report contains no evidence whatsoever of rapid degradation as described by the
Contractor. Instead, it only confirms, as Mr. Kuper explains, that “the fines and
yellow brown to reddish brown clays encountered during the blasting and stockpiling
of the PLE basalt are the result of little selective mining to remove the weaker basalt
and the contamination of the excavated rock with the overlying weathered basalt”.534
iv.

CPP’s Technical Memo No. 15 – Preliminary Report, Analysis and
comments on Technical Site Visit 5-9 September 2011535

6.138 The Contractor has not taken a position with respect to this report in the SOR, aside
from stating that the ACP’s consultant conducted ethylene glycol tests to address
concerns about basalt stability.536 The Contractor has not attempted to argue that the
existence of such tests, or the results of such tests, saying anything about the
Contractor’s case on alleged “rapid degradation”. In fact, the report merely states
that altered basalts show poor performance when subjected to stability tests.537 This
general premise offers no support for the Contractor’s case.
v.

Mr. Irving’s report (ACP) dated 20 July 2012538

6.139 Mr. Irving has addressed his 2012 report in detail in both his first and second Witness
Statements. In the SOR, the Contractor and Mr. Shilston have noted that the report
contains certain test results under ASTM C 88 for Soundness of Aggregate by use of
Sodium Sulfate that were higher than 12%, while others were lower. Again, this does
nothing to prove “rapid degradation”. As Mr. Irving explains, this “only confirms my
point about the variability of the basalt” and the results only “reflect the properties of

531
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534
535
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538

See CPP Report – Technical Memo No. 1 – PCA Technical Site Visit 5 to 9 September 2011 at
Exhibit R-0600. {R-0600}
See Section 5.2 on pdf page 6 of CPP Report – Technical Memo No. 1 – PCA Technical Site Visit 5 to 9
September 2011 at Exhibit R-0600. {R-0600/6}
See paragraph 572-73 of Chapter IV on pdf page 257 of the SOR. {SOR/257}
See paragraph 12.25 on pdf page 113 of the First Expert Report of Tom Kuper. {R-EX-11/113}
Consorcio Post Panamax Technical Memo No. 15 – Preliminary Report, dated 13 September 2011 at
Exhibit C-1538. {C-1538}
See paragraph 575-76 of Chapter IV on pdf page 258 of the SOR. {SOR/258}
Pdf page 18 of Consorcio Post Panamax Technical Memo No. 15 – Preliminary Report, dated 13 September
2011 at Exhibit C-1538. {C-1538/18}
See the Geologic Examination Report by Derek Irving dated 20 July 2012 at Exhibit R-0633. {R-0633}.
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the tested basalt at a specific point in time”.539 They do not prove any form of
degradation.
7.

THE CONTRACTOR CONTAMINATED THE TEMPORARY BASALT
STOCKPILE
a.

Summary of the Contractor’s position on contamination

7.1

The Contractor contends in the SOR that the ACP’s account of the contamination of
the temporary basalt stockpile is a “fabrication based on invented facts and a
mischaracterization of the evidence”. In support of this position, the Contractor
claims that “there is no evidence that the PLE Stockpile was contaminated with
materials unusable for the production of concrete aggregates”.540

7.2

As well as asserting that the ACP’s case is unsupported by evidence, the Contractor
also claims that the ACP’s case on contamination of the stockpile is a diversion from
its own theory that the basalt rapidly degraded, and generated excessive fines when
crushed as a result.541 The Contractor repeatedly asserts that the ACP’s case on
contamination is a new case, created for the purposes of this Arbitration, premised on
the introduction of new facts, and designed to divert the Tribunal’s attention from the
degradation it says occurred.

7.3

The Contractor also seeks to rely on the fact that the ACP has not quantified the
contamination of the stockpile, as evidence that the Contractor was not responsible for
the fines which it generated, and criticizes the ACP for providing limited evidence in
support of the contamination story.

7.4

But significantly, the Contractor’s position varies as to whether or not contamination
actually occurred. In the SOR, the Contractor at the same time states that it did not
contaminate the stockpile,542 but later retreats from this position, and states that it did
not “deposit significant amounts of unsuitable material in the PLE stockpile”
(emphasis added).543 The Contractor’s admission that contamination occurred is
significant. The only issue is whether the contamination was extensive. The fact it
occurred cannot now be disputed.

7.5

The Contractor sets out in the SOR, for the first time, the characterization processes
and procedures that it claims to have implemented, and which purportedly prevented
extensive contamination of the temporary basalt stockpile occurring. The Contractor
asserts that these processes were based on the presence of resident geologists
characterizing the excavation material, and the use of Planning Sheets and Geological
Forms to control the movement of material around the Site.
b.

7.6

539
540
541
542
543

Summary of the ACP’s position on contamination in response to the SOR

The ACP repeats paragraph 9.1 of Chapter V of the SOD. The ACP’s position on
contamination is only set out to explain what actually happened, in fact. It is not the
Paragraph 140 on pdf page 42 of the Second Witness Statement of Derek Irving. {R-WS-24/42}
See paragraph 634 of Chapter IV on pdf page 272 of the SOR. {SOR/272}
See paragraph 637 of Chapter IV on pdf page 273 of the SOR. {SOR/273}
See heading to Section IV, Part B of Chapter IV on pdf page 274 of the SOR. {SOR/274}
See heading to subsection 2, of Chapter IV on pdf page 311 of the SOR. {SOR/311}
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ACP’s burden to prove contamination occurred, or the extent of it. Neither was it the
ACP’s role to monitor or supervise the temporary basalt stockpile, or to default the
Contractor for its inept practices. The Contractor’s attempts to reverse and invert the
nature of the design-build contract are a smokescreen. The ACP’s real concern was
the Permanent Works, in this instance, the concrete. Remarkably, given the
Contractor’s case, the supposed low quality basalt, riddled with degrading smectites,
made virtually all of the concrete for the Permanent Works, was used for roads and
backfill and even in the Borinquen Dam filter.
7.7

In the SOD, the ACP set out in detail its position that the Contractor contaminated the
temporary basalt stockpile through its sustained failure to ensure that it stockpiled
only the best basalt for use in the production of concrete aggregates. The ACP
pointed out that the Contractor had failed to implement any, or any adequate,
characterization, traceability and verification processes or procedures. Added to this,
the Contractor employed materially substandard drilling and blasting practices;
ultimately leading to the stockpile containing a comingled, and virtually inseparable
mixture of good, useable basalt for concrete aggregates, with significant amounts of
material that was not suitable for concrete aggregate.

7.8

In response, the Contractor has, for the first time, set out details of the purported
processes and procedures that it claims to have put in place to ensure that unsuitable
material was not placed in the stockpile. This is the first opportunity the ACP has had
to consider the characterization, traceability and verification measures the Contractor
claims to have put in place, notwithstanding that details of the process have been
requested for many years.

7.9

However, the ACP’s review of the purported processes shows that the Contractor has
gathered the scant, poorly completed records that it has available, and concocted a
narrative regarding the way those records operated on Site, to arrive at a procedure
that was never actually implemented. What is also very clear is that, even if it had
been implemented, it was wholly ineffective for preventing contamination from
occurring.

7.10

The Contractor has brought in three new witnesses to testify to the Contractor’s
purported characterization, traceability, tracking and verification processes. Even in
light of these new Witness Statements, the ACP’s position remains largely unchanged
from the SOD, and is supported by:

7.11

(a)

the testimony of three witnesses who, despite the Contractor’s misplaced
allegations, spent significant time on Site during the relevant period in this
Arbitration: Messrs. Belken, Montanari and McLean;

(b)

contemporaneous evidence showing that contamination occurred, as set out in
the SOD, as well as numerous other examples of videos, photographs and
contemporaneous reports; and

(c)

the Contractor’s own multiple admissions.

In this section responding to the SOR, the ACP sets out:
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(a)

that the ACP’s case on contamination is not a new theory, but that it was
raised contemporaneously during the Works;

(b)

the evolution of the Contractor’s position on whether or not it contaminated
the stockpile;

(c)

the Contractor’s purported methodology for characterization and traceability;

(d)

the Contractor’s WPR for basalt traceability and characterization;

(e)

the Contractor’s misplaced reliance on a limited number of NCNs, NCRs and
Deficiencies having been issued; and

(f)

the Contractor’s criticisms of the ACP’s evidence of contamination.

c.

The contamination of the temporary basalt stockpile is not a new theory

7.12

In the SOR, the Contractor characterises the ACP’s contamination case as being a
“new theory”,544 premised on an “artificial construct built upon a handful” of
instances of contamination,545 and “fabricated for the purpose of this Arbitration”,546
to answer the allegations in the SOC regarding the Contractor’s theory of degradation.
This could not be further from the truth. The ACP’s observations of contamination of
the temporary basalt stockpile have been raised consistently since 2010, long before
the Contractor first raised allegations regarding the behaviour of the basalt, or even
notified of a possible claim.

7.13

Of the case on contamination, the Contractor states that “ACP does not deny the
unusual and highly adverse behavior of the PLE Basalt, but rather seeks to defend
itself against GUPC’s claims by introducing an alternative theory to explain the
excessive fines and sticky materials produced when the PLE, Aguadulce and Cocoli
Basalt was crushed”.547 This is incorrect. The ACP’s denial of the alleged unusual
behaviour is set out in detail in Section 6 above, along with discussion of the physical
testing that has been carried out to show that rapid degradation of the PLE basalt does
not occur in the way the Contractor claims. The ACP also denies the allegations of
excessive waste which the Contractor asserts.

7.14

Indeed, the ACP maintains that the PLE basalt and the Aguadulce basalt were good
sources of basalt for aggregates. With the exception of the temporary problems the
contaminated stockpile caused the Contractor in the first half of 2011, the ACP’s case
is that the claim of excessive fines is invented and simply did not occur.

7.15

The absurdity of the Contractor’s suggestion that contamination is a “new theory”548
becomes apparent when considered in light of the earliest examples of evidence
provided by the ACP in the SOD, which included:

544
545
546
547
548

See paragraph 638 of Chapter IV on pdf age 273 of the SOR. {SOR/273}
See paragraph 644 of Chapter IV on pdf page 274 of the SOR. {SOR/274}
See heading for Section IV of Chapter IV on pdf page 272 of the SOR. {SOR/272}
See paragraph 637 of Chapter IV on pdf page 273 of the SOR. {SOR/273}
See paragraph 638 of Chapter IV on pdf page 273 of the SOR. {SOR/272}
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(a)

the fact that the ACP first observed instances of contamination as early as
August 2010549 and documented the contamination of the stockpile by email
on 8 September 2010;550

(b)

the ACP convened a workshop on 6 October 2010 specifically to discuss the
Contractor’s lack of characterization of the basalt.551 This was before the
Contractor had even started processing the basalt in the crushing plant, and
before it had notified the ACP of a potential claim;

(c)

the issue of the Contractor’s continuing contamination led to email
notifications of contamination from the ACP on 18 November 2010, and again
on 19 November 2010;

(d)

the Contractor opened a deficiency, thereby admitting its own contamination
of the temporary basalt stockpile, in response to an instance of La Boca having
been dumped in the stockpile (as notified to the Contractor during a weekly
Quality Assurance meeting) on 22 November 2010;552 and

(e)

an NCR was raised by the Contractor on 2 December 2010, which remained
open until February 2011.553

7.16

Of course, there were further examples, but significantly all of the above examples of
contemporaneous evidence predated the Contractor’s first complaints regarding
alleged excess fines arising during the crushing process.554

7.17

The Contractor’s allegation that contamination is a new theory, developed in response
to allegations of degradation or purely for the purposes of this Arbitration, is therefore
entirely without merit. In fact, it is seriously and deliberately misleading.

7.18

It is also important to note that the ACP’s position on contamination was established
in contemporaneous correspondence during the Works, when the Contractor could
still have taken steps to reduce or eliminate the contamination, and was regularly and
consistently raised in correspondence, and during meetings. This is indicative of the
ACP’s approach; to cooperate with and assist the Contractor, rather than to simply
raise formal non-conformance notices in relation to temporary works.555

7.19

To the contrary, the Contractor’s theory of rapid degradation has no base in
contemporaneous records. In fact, during the document production phase of this
Arbitration, the ACP made a request for “All Documents from January 2010 to
December 2013 regarding any complaints, observations, investigations, or analysis
conducted by the Claimants and/or the Consultants into the so-called “degradation”
of the basalt excavated from the Pacific Site”.556 The Tribunal partially admitted this

549
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See Excavation Photograph Chronology at Exhibit R-0789. {R-0789}
See paragraph 9.82 of Chapter V on pdf page 315 of the SOD. {SOD/315}
See paragraph 9.87 of Chapter V from pdf page 316 of the SOD. {SOD/316}
See Minutes of Quality Assurance Meeting dated 22 November 2010 at Exhibit R-0467. {R-0467}
See Nonconformance Report No. 0009 dated 2 December 2010 at Exhibit R-0473. {R-0473}
See paragraphs 9.105-9.107 of Chapter V on pdf page 322 of the SOD. {SOD/322}
See, for example, pdf page 3 of Emails between R. Patel, G. Ohrn, L. Belken and Others between 15 and 19
November 2010 at Exhibit R-0466. {R-0466/3}
See pdf page 66 of Arbitral Tribunal’s Decision on ACP’s Document Requests dated 28 March 2018 at
Exhibit R-1332. {R-1332/66}
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request “…with respect to any responsive complaints made by the Claimants or
and/or their Consultants”.557 Not a single document was produced in response to this
request.
7.20

This in itself is telling, and the ACP requests the Tribunal draw adverse inferences
from this total absence of contemporaneous evidence, that the Contractor’s case on
degradation has been constructed solely for the purposes of this Arbitration and that,
contemporaneously, the Contractor did not believe that the basalt was rapidly
degrading in the stockpile in the way now alleged.

7.21

The SOR states that “ACP’s new theory of contamination can only be characterized
as a positive or affirmative defense, i.e., ACP is seeking to introduce new facts and
evidence that it purports explain the highly unusual and adverse behavior of the PLE,
Aguadulce, and Cocoli Basalt” (emphasis added).558 This is wrong. Rather, the ACP
is simply recounting the numerous warnings and notifications that it made during the
Works, to again explain to the Contractor that its complaints regarding the alleged
behaviour of the basalt are misplaced.

7.22

The Contractor’s position, that contamination is a theory developed by the ACP for
the purposes of this Arbitration, is further undermined by Ms. Baz, when she confirms
that “in the Spring of 2011, ACP started suggesting that the issues that we were
encountering were caused by an alleged contamination of the PLE basalt
stockpile”,559 i.e. many years before this Arbitration was commenced.

7.23

Although Ms. Baz’s recollection of the timings is incorrect (contamination was first
asserted in 2010), the point remains that contamination is not a new theory. Rather, it
was raised during the currency of the Works, and has been asserted ever since.

7.24

In fact, the Contractor also admits that contamination is not a “new theory” in the
SOR itself, when it states that “GUPC therefore undertook a further, more
sophisticated testing campaign in 2012-2015 to investigate the specific nature of the
issues with the PLE Basalt and, later, with the Aguadulce and Cocoli Basalt, as well
as to confirm that these issues were not caused by contamination, as ACP alleged at
the time, and still alleges today” (emphasis added).560

7.25

It has always been the ACP’s case that the Contractor contaminated the temporary
basalt stockpile, and in doing so, caused the issues it allegedly encountered during the
crushing of the basalt in the early stage.

7.26

Even in December 2012, in response to the Contractor’s First Interim Claim regarding
Concrete Aggregate Production, the ACP’s rejection letter explained:561
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See pdf page 66 of Arbitral Tribunal’s Decision on ACP’s Document Requests dated 28 March 2018 at
Exhibit R-1332. {R-1332/66}
See paragraph 638 of Chapter IV on pdf page 273 of the SOR. {SOR/273}
See paragraph 75 on pdf page 26 of the Second Witness Statement of Maria Baz. {C-WS-26/26}
See paragraph 422 of Chapter IV on pdf page 206 of the SOR. {SOR/206}
See paragraph 1.73 on pdf page 21 of the Employer’s Disapproval – Claims 43 and 52 (IAE-UPC-1358)
dated 24 December 2012 at Exhibit R-0036. {R-0036/21}
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d.

The Contractor’s changing case on whether or not it contaminated the
temporary basalt stockpile

7.27

The Contractor’s case on contamination has always been confused and contradictory,
notably regarding whether or not the Contractor accepts that contamination of the
temporary basalt stockpile actually occurred at all.

7.28

As discussed above, the ACP’s case on contamination is not a “new theory” as the
Contractor suggests, but neither is it ‘new’ that the Contractor concedes that it could
not properly separate the basalt that was suitable for aggregates from the material that
was not, and therefore stockpiled it all together, resulting in a contaminated temporary
basalt stockpile.

7.29

In order to assist the Tribunal, the ACP summarises below just a few examples of the
various, often conflicting, statements and admissions made by the Contractor over the
many years, since the ACP first highlighted the Contractor’s contamination.

7.30

In February 2011, during a Weekly Construction Meeting, the Contractor outlined
that its plan was to wash the material both before and after crushing to deal with
contamination. Mr. Paco Moreno of the Contractor explained that the “material used
from the Pacific is a little bit sticky”. When asked if the Contractor was “prepared in
case there is any contaminated material?”, Mr. Moreno responded “Yes, we are
prepared. First of all, we will rinse the material, after that to crush and to rinse it
again”.562 Although the Contractor now seeks to give this exchange a new meaning,
as discussed further below.

7.31

Also in February 2011, as recalled by Mr. Alemán, when he asked why the Contractor
was storing unsuitable materials with the basalt for production of concrete aggregates,
Mr. Zaffaroni confirmed that the Contractor “did not have time to sort the materials,
but that basically later they would clean up and wash the materials in the crushing
process”.563

7.32

On 2 June 2011, in a meeting before the DAB, Mr. Bernardo Gonzales acknowledged
the contamination, stating:564

562
563
564

See Item 00014 on pdf page 3 of Atlantic Construction Meeting Notes dated 11 February 2011 at
Exhibit C-0563. {C-0563/3}
See paragraph 26 on pdf page 6 of the First Witness Statement of Alberto Aleman. {R-WS-5/6}
See from pdf page 8 of the Extract of the Transcript from DAB Meeting No. 4 dated 2 June 2011 at
Exhibit R-0546. {R-0546/8}
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(emphasis added)
7.33

On 27 July 2011, Mr. Devreeze, the Contractor’s crushing plant manager, accepted
that the stockpile was contaminated. In his Witness Statement, Mr. Thatcher of the
ACP recounts a conversation he had with Mr. Devreeze, which was subsequently
recorded in a report Mr. Thatcher prepared regarding sand production, as follows:565

7.34

In August 2011, the Contractor stated that:566

7.35

In Referral 11 to the DAB, the Contractor’s geological expert, Mr. Terry Page,
confirmed that the Contractor did not separate the good rock from the poorer rock.
When considering fault zones, he stated:567

7.36

In Referral 11 to the DAB, the Contractor again confirmed that it could not separate
out the sound basalt, stating that:568

565
566
567
568

See pdf page 2 of the Internal Report on Sand Production by B. Thatcher dated 27 July 2011
Exhibit R-0581. {R-0581/2}
See pdf page 3 of Letter from the Contractor to the ACP (GUPC-IAE-0912) dated 31 August 2011
Exhibit R-0598. {R-0598/3}
See pdf page 8 of the Expert Report of T. C. Page in Referral 11 dated 24 September 2013
Exhibit R-0693. {R-0693/8}
See paragraph 111(a) on pdf page 38 of the Contractor's RRSOC in Referral 11 dated 2 June 2014
Exhibit R-0723. {R-0723/38}
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7.37

In the Contractor’s post hearing brief for Referral 11 to the DAB, the Contractor
explained “it was virtually impossible to segregate any usable sound basalt from the
fractured material”.569

7.38

The above examples (and there are many others) show that the Contractor has made
numerous admissions regarding the separation of excavation materials in the past. In
the SOR, the tension between what the Contractor has said previously, and its current
position, is overwhelming. As a result, the Contractor’s case regarding the ACP’s
evidence of contamination remains confused and contradictory, based on statements
that simply cannot be reconciled with its very own previous position.

7.39

In particular, in the SOR, in support of its position that contamination did not occur,
the Contractor states variously that:

7.40

(a)

the Contractor “did not “contaminate” the PLE stockpile with unsuitable
materials”;570

(b)

the Contractor “did not send unsuitable materials to the PLE Stockpile or the
crushing plant, regardless of whether such materials were mixed with sound
basalt or not”;571

(c)

“there is no evidence that the PLE Stockpile was contaminated with materials
unusable for the production of concrete aggregates” (emphasis added);572 and

(d)

the ACP’s case on contamination is “a fabrication based on invented facts and
a mischaracterization of the evidence”.573

The Contractor does not provide any evidence at all to support the assertion that it
only put basalt suitable for aggregate production into the temporary basalt stockpile.
Knowing that no such evidence exists, the Contractor has retrospectively
manufactured a characterization process, that it never implemented on Site, from the
very limited available documents. As discussed in Section f below, even if the
Contractor had implemented the procedure it claims to have put in place, it would
have been ineffective and, as we know, was in fact ineffective.
e.

7.41

569
570
571
572
573
574

The Contractor accepts that it contaminated the temporary basalt stockpile

In the SOR, the Contractor’s admissions that contamination did occur, include:
(a)

the Contractor’s statement that “the evidence shows that unsuitable materials
were rarely (not routinely) placed in the PLE Stockpile”;574

(b)

the Contractor’s statement that “limited quantities of unsuitable materials
inadvertently placed on the PLE Stockpile”;575

See paragraph 20 on pdf page 14 of the Contractor’s Post-Hearing Brief in DAB Referral 11 at
Exhibit C-0858. {C-0858/14}
See the heading to Section IV, Part B of Chapter IV on pdf page 274 of the SOR. {SOR/274}
See paragraph 699 of Chapter IV on pdf page 292 of the SOR. {SOR/292}
See paragraph 634 of Chapter IV on pdf page 272 of the SOR. {SOR/272}
See paragraph 634 of Chapter IV on pdf page 272 of the SOR. {SOR/272}
See paragraph 758 of Chapter IV on pdf page 311 of the SOR. {SOR/311}
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(c)

Mr. Valiante states that “occasionally and accidentally small quantities of
basalt rock mixed with unsuitable materials could be dumped on the PLE
Stockpile”;576

(d)

the confirmation of Ms. Baz that the photographs included in Exhibit C-1273,
extracted from the First Witness Statements of Larry Belken, Carlos McLean
and Rick Montanari, show that the Contractor was depositing unsuitable
material at the temporary basalt stockpile,577 as discussed further below.

7.42

Having admitted that it contaminated the temporary basalt stockpile, and it obviously
knew that it was doing so, the Contractor seemingly relies on the ACP not having
quantified the precise amount of unsuitable material deposited there, in an attempt to
absolve itself of the effects of such a fundamental error in its processes and
procedures. This position is untenable, and inexplicably attempts to reverse the
burden of proof such that the ACP must show the precise extent of the contamination
in order for the Tribunal to accept that this was the cause of the alleged issues the
Contractor encountered when crushing the Pacific Site basalt.

7.43

As the Contractor is aware, the ACP did not put in place measures to record the
amount of unsuitable material that the Contractor dumped into its stockpile, or
directly into the primary crusher, and neither should it have. If the Contractor’s
means and methods were as robust as it now claims, it would be in a position to show
exactly how much of which type of material was deposited into the stockpile, but it
cannot. The Contractor’s entirely global claim in relation to excess fines must
completely fail as it clearly includes for substantial waste generated due to the
unsuitable material it fed to the crushers. As with any global claim, the problem of
quantification is the Contractor’s, not the ACP’s.

7.44

Although it unconvincingly states that the evidence provided by the ACP is
mischaracterized or insufficient, the Contractor is ultimately left with no choice but to
accept that contamination occurred. The effect of this acceptance is that, even if there
were merit in the Contractor’s theory of rapid degradation, which is completely
denied, the Contractor will never be able to substantiate the position that its temporary
stockpile started off as only basalt that was suitable for aggregate production.

7.45

The Contractor takes issue with the ACP not having defined what it means by
contamination,578 but the ACP’s position is clear: contamination occurred when
material that was not suitable for production of aggregates was combined with good,
useable basalt that is suitable for aggregates, in the very same stockpile.

7.46

The Contractor states that:579

575
576
577
578
579

See paragraph 759 of Chapter IV on pdf page 311 of the SOR. {SOR/311}
See paragraph 64 on pdf page 19 of the Second Witness Statement of Nicola Valiante. {C-WS-44/19}
See Site Photos taken by L. Belken and R. Montanari dated 25 April 2018 at Exhibit C-1273. {C-1273}
See paragraph 641 of Chapter IV on pdf page 273 of the SOR. {SOR/273}
See paragraph 642 of Chapter IV on pdf page 273 of the SOR. {SOR/273}
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7.47

This argument is nonsensical as the fact remains that the Contractor does complain of
the behaviour of the PLE basalt when crushed, and at the time it began complaining of
it, as well as for a further eight months thereafter, the temporary basalt stockpile was
the primary source of basalt being crushed for production of aggregates.
f.

7.48

7.49

7.50

580
581

The Contractor’s
traceability

supposed

methodology

for

characterization

and

The Contractor now accepts that the characterization of excavation material, and
hauling to separate locations, is of fundamental importance. In the SOR it states “it is
not disputed that GUPC would need to characterize the excavated materials and
transport them to different locations around the Pacific Site according to their
intended uses”.580 This acceptance is important, for two reasons:
(a)

the Contractor recognizes that it was of paramount importance that the
characterization of the excavation material was performed robustly and
consistently (just as the ACP has said); and

(b)

that there would need to be separate locations, and robust practices to ensure
that the right material went to the right location (again, just as the ACP has
said).

For the first time, in the SOR, the Contractor has described the processes it claims to
have implemented, by which it purportedly prevented the contamination of the
temporary basalt stockpile.
The processes that the Contractor purportedly
implemented are set out at paragraphs 674-692 of Chapter IV of the SOR. These
processes allegedly consisted of the following elements:
(a)

consistent, ongoing visual characterization by geologists;

(b)

results of characterization by geologists (not recorded before February 2011,
and recorded in Geological Forms thereafter) used to prepare Planning Sheets;

(c)

transportation of material in accordance with the Planning Sheets; and

(d)

verification by a network of “spotters”.

The Contractor claims that the characterization and transportation of the excavated
materials was a combined effort from the Technical Department (which included the
Geological Department), the Earthmoving Department and the Quality Control
Department.581 The Contractor describes the division of responsibilities as follows:
(a)

Geological Department: characterization of excavated materials;

(b)

Earthmoving Department: planning and overseeing the excavation of materials
and their transportation to the correct destination; and

(c)

Quality Control Department: ensuring that the works were carried out
properly.

See paragraph 645 of Chapter IV on pdf page 274 of the SOR. {SOR/274}
See paragraph 649 of Chapter IV on pdf page 275 of the SOR. {SOR/275}
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7.51

In support of its contentions, the Contractor relies upon Witness Statements from:
(a)

Etienne Van Impe, Earthmoving Department manager, whose involvement
ended only a year after the commencement of drilling and blasting activities
on Site;

(b)

Nicola Valiante, Technical Department manager, who did not take up this role
until around eight months after the commencement of drilling and blasting
activities on Site; and

(c)

Claudio Corbella, lead geologist, whose involvement also ended around a year
after the commencement of drilling and blasting activities on Site.

7.52

The only witness evidence, in support of the sufficiency of the Contractor’s purported
characterization process, from the Contractor’s Quality Control Department,
inexplicably, seems to be the following statement from Maria Baz:582

7.53

In the context of the rigorous and stringent processes that the Contractor now claims
to have put into operation, it is not credible that this is the entirety of the evidence
provided by the Contractor’s Quality Control Department.

7.54

In the SOR, the Contractor is critical of the ACP’s reliance on the testimony of Mr.
Montanari, on the basis that he did not move from the Atlantic Site to the Pacific Site
full time until around July 2011. If it “beggars belief”, as the Contractor suggests in
the SOR,583 that Mr. Montanari would have been aware of what was going on at the
Pacific Site, then it is unclear how the Contractor proposes to base its entire theory of
characterization and traceability on the testimony of two witnesses who left the
Project around a year after drilling and blasting commenced, and another who only
joined the Project eight months into excavations.

7.55

Similarly, it is unclear how the Contractor proposes to rely on the hopelessly
insufficient comments made by Ms. Baz as the only evidence of the Contractor’s
Quality Control input, when she did not arrive at the Pacific Site until almost a year
after Mr. Montanari, and long after the temporary basalt stockpile had been
abandoned as the primary source of concrete aggregates.

7.56

The Contractor’s criticisms of Mr. Belken having overseen issues of characterization
from a “high level” are also without merit, as explained by Mr. Belken in his Witness
Statement.584

582
583
584

See paragraph 98 on pdf page 35 of the Second Witness Statement of Maria Baz. {C-WS-26/35}
See paragraph 655 of Chapter IV on pdf page 277 of the SOR. {SOR/277}
See Section III from pdf page 5 of the Second Witness Statement of Loren Belken. {R-WS-21/5}
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i.

Characterization by geologists on Site

7.57

In response to criticisms raised by the ACP in the SOD, the Contractor claims in the
SOR that “several geologists were involved in the characterization”. The Contractor
makes much of the involvement of these geologists who were reportedly “resident”
on Site. Of particular note is that the Contractor asserts that the “geologists would
visit the excavation sites daily and would characterize each new layer of material as it
was uncovered”585 (emphasis added).

7.58

The witness testimony regarding the purported characterization, given by each of the
Contractor’s new witnesses, lacks any real grounding in contemporaneous evidence.
When the Contractor points out Mr. Valiante’s claim that “GUPC’s geologists spent
most of their time on site carrying out the characterization and other procedures” and
Mr. Corbella’s claim that he “spent 70 to 80 percent of [his] time on site”,586 this does
not correlate with the observations of Mr. Montanari or Mr. Belken, and is not
supported by the Contractor’s own documentary evidence.

7.59

As Mr. Montanari explains “review of the Contractor’s Quality Daily Activities
Reports, and Geological Daily Activities Reports does not support the claim of near
full time geologist presence on Site”.587 In fact, review of the Contractor’s Geological
Daily Activities Reports indicates that only very brief inspections of borrow sites and
blasted rock from the PLE were undertaken, amounting to “rarely more than 1-2
hours”.588 The information included in the Contractor’s Daily Activities Reports is
also very high level.

7.60

For example, see the below extract from the Contractor’s Geological Daily Activities
Report for 14 March 2011, which shows only the description “Check material from
the excavations” and is recorded as having taken only 1.5 hours. This is one of
numerous examples included in the Contractor’s Geological Daily Activities Reports
that confirm the same thing.589

Figure 30 – Extract from Geological Daily Activities Report for 14 March 2011

7.61

585
586
587
588
589

This does not point to a careful and considered visual characterization by the
Contractor’s geologist, and is not consistent with the Contractor’s claim that “to carry
out the characterization works, GUPC’s geologists “visited the different excavation
sites” and particularly the PLE, “monitored the progress of the excavations” and
“visually inspected and characterized the excavated materials as they became

See paragraph 681 of Chapter IV on pdf apge 285 of the SOR. {SOR/285}
See paragraph 656 of Chapter IV on pdf page 277 of the SOR. {SOR/277}
See paragraph 18 on pdf page 7 of th Second Witness Statement of Riziro Montanari. {R-WS-27/7}
See paragraph 19 on pdf page 7 of th Second Witness Statement of Riziro Montanari. {R-WS-27/7}
See pdf page 175 of Contractor’s Geological Daily Activities Reports at Exhibit R-1463. {R-1463/175}
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uncovered””.590 For the Contractor’s purported characterization process to have
succeeded, this stage would have been absolutely fundamental.
7.62

For this type of characterization to have worked, not only must the Contractor have
visually inspected the excavation material, but it must have had a sustained presence
as the excavation progressed, in order to methodically characterize the materials at
source, as they were revealed. The Contractor itself recognizes this, when it states in
the SOR that “Given that the full extent of the materials to be excavated are not
visible following a blast, GUPC’s geologists would visit the excavation sites daily and
would characterize each new layer of material as it was uncovered”.591 The evidence
available shows that this did not occur.

7.63

Although the ACP’s witnesses accept that Mr. Corbella was, at times, seen on Site,
this was not a regular enough occurrence, or for a significant enough duration, for it to
be reasonably relied upon as the cornerstone of the Contractor’s characterization
process.

7.64

The next step in the Contractor’s purported characterization process was for the
geologist to make “a recommendation as to whether such materials could be used for
the works or should be transported to disposal areas”,592 and the Earthmoving
Department would use this recommendation when deciding on the use of the
excavation material.

7.65

As discussed further below, the Contractor states that “It cannot seriously be disputed
that GUPC’s geologists completed these sheets and forms systematically”.593 But it
can “seriously be disputed”, because even though the Contractor relies heavily on the
Geological Forms and Planning Sheets as the substance of the procedure, there are
numerous issues with the documentary records of this purported process, including:

590
591
592
593
594
595

(a)

Planning Sheets were never provided to the ACP during the Contract, save for
one example that was appended to the draft WPR submitted by the Contractor
in November 2011. Some Geological Forms were provided, appended to the
Contractor’s Daily Activities Reports, but this was certainly not with any
regularity. Therefore, it is incorrect for the Contractor to state that the “ACP
was aware of the processes and procedures that GUPC had in placed
(sic)”.594 None of the examples given by the Contractor at paragraphs 688 a)
to c) of Chapter IV of the SOR give any insight whatsoever into the purported
process now put forward by the Contractor;

(b)

the Contractor claims that the Geological Forms and Planning Sheets were
produced daily, yet the consolidated Geological Forms595 and Planning

See paragraph 681 of Chapter IV on pdf page 285 of the SOR, by reference to the First Witness Statement
of Claudio Corbella. {SOR/285}
See paragraph 681 of Chapter IV on pdf page 285 of the SOR. {SOR/285}
See paragraph 683 of Chapter IV on pdf page 285 of the SOR. {SOR/285}
See paragraph 684 of Chapter IV from pdf page 285 of the SOR. {SOR/285}
See paragraph 688 of Chapter IV from pdf page 288 of the SOR. {SOR/288}
See Consolidated Geological Forms at Exhibit C-1155. {C-1155}
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Sheets596 exhibits do not confirm this position, as there are numerous
significant gaps;
(c)

the Contractor has indicated, in a footnote, that “To date, GUPC has not been
able to locate all of the Planning Sheets and Geological Forms prepared in
connection with the Project. While several of these forms, used on site daily
many years ago now have not been located, those that have confirm that
GUPC’s geologists characterized the excavated materials on a daily basis”.597
This does not seem credible, given the significance that the Contractor
attaches to these documents. The gaps in these records are significant;

(d)

Mr. Van Impe contends that the Planning Sheets were emailed between the
geologists and the Earthmoving Department as part of the characterization
process.598 Mr. Van Impe provides only one email to substantiate this
position.599 To suggest that these electronic records existed, but are somehow
not now available, is not credible;600

(e)

of the 365 Planning Sheets provided, only 20 are noted as having been signed
off by a geologist, which does not suggest that the characterization process
was anywhere near as stringent or structured as the Contractor has tried to
portray;601 and

(f)

the Contractor also makes much of the number of Planning Sheets and
Geological Forms it has provided, relying on this as evidence of the extent of
its own reporting. This is deliberately intended to mislead the Tribunal.
Review of the documents provided reveals that there are numerous gaps in the
information provided. In particular, there are numerous periods, the longest of
which is 26 days, for which no Geological Forms were provided, and
similarly, gaps of up to 20 days in the Planning Sheets.
ii.

Use of Planning Sheets

7.66

The Contractor’s account of the involvement of its own geologists is not even
consistent through the SOR. For example, Mr. Corbella claims “I would record the
information about the two different materials in the Geological Forms and the
Planning Sheets and would then explain the situation to the Earthmoving Department
personnel”.602 But this is at odds with his earlier assertion that the Earthmoving
Department prepared the Planning Sheets each evening.603

7.67

Meanwhile, Mr. Van Impe also claims to have completed the Planning Sheets based
on input from the geologists, which is stated to have been “via emails or in
person”.604 As Mr. Montanari points out “this approach seems very susceptible to

596
597
598
599
600
601
602
603
604

See Consolidated Planning Sheets at Exhibit C-1150. {C-1150}
See footnote 1304 of paragraph 684 of Chapter IV on pdf page 285 of the SOR. {SOR/285}
See paragraph 25 on pdf page 6 of First Witness Statement of Etienne Van Impe. {C-WS-45/6}
See Brief Trip Report by E. Schrader dated 29 September 2010 at Exhibit C-1154. {C-1154}
See footnote 1304 of paragraph 684 of Chapter IV on pdf page 285 of the SOR. {SOR/285}
See Index to Consolidated Planning Sheets at Exhibit C-1150. {C-1150}
See paragraph 31 on pdf page 10 of the First Witness Statement of Claudio Corbella. {C-WS-29/10}
See paragraph 26 from pdf page 8 of the First Witness Statement of Claudio Corbella. {C-WS-29/8}
See paragraph 29 on pdf page 11 of the First Witness Statement of Etienne Van Impe. {C-WS-45/11}
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human error in communication, but also seems to be unsupported by any such
emails”.605
7.68

Given the Contractor’s emphasis on this being a combined effort between three
different departments, each of those departments should have been very clear on what
its responsibilities were.

7.69

In any case, the Contractor’s position seems to be that the Planning Sheets prepared
each evening recorded the opinion of the geologist as to what materials he had
observed on Site during his visit earlier that day. As from February 2011, this
information was recorded in the Geological Forms designed by Mr. Valiante. It is
clear that the Contractor acknowledged that the Planning Sheets alone were not
sufficient.

7.70

This is unsurprising, given the inherent failings associated with the use of these
Planning Sheets described by the Contractor, which can be summarized as follows:

605

(a)

the Planning Sheet, by its very nature, contains out of date information as soon
as it is completed. Taking the Contractor’s explanation at face value, the
geologist would go out on Site during the day to make inspections, and feed
back information, to the Earthmoving Department, on what he had seen,
during the evening. This information would be recorded in the Planning
Sheet, but by the time the Planning Sheet was actually prepared in the
evening, the excavations had presumably continued for the remainder of that
day and the night shift, since the geologist’s visit earlier in the day. The
material identified by the geologist would, therefore, no longer be where he
had seen it. In other words, the material represented in the Planning Sheet
would not reflect what the Contractor’s excavation team would encounter on
Site the following morning;

(b)

the Contractor’s position seems to be that the geologist would amend the
information by hand, after the Planning Sheet had been prepared. It is not
clear on what basis the amendments were made, unless the geologist went
back to Site to review the material to be excavated in the evening or during the
night. However, the Contractor does not state that this occurred, and in any
event visual characterization of material at night would be inherently
unreliable;

(c)

the Planning Sheet was then sent back to the Earthmoving Team who would
discuss it with the night supervisor first thing in the morning, before the day
shift began. The Contractor indicates that amendments would be made to the
Planning Sheets in accordance with the night shift supervisor’s observations.
Given that this was not a function carried out by the Geological Department, it
does not seem credible that the night shift supervisor could add value to the
geologist’s characterization from the previous day, when the Planning Sheet
was prepared;

(d)

the Planning Sheets were then distributed in hard copy to all members of staff
on Site, and formed the basis of their planned activity for the day, guiding

See paragraph 39 on pdf page 11 of the Second Witness Statement of Riziero Montanari. {R-WS-27/11}
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them as to which material each excavator should be extracting from each
location, which trucks it should be loading, and where those trucks should be
heading to;

7.71

(e)

the Planning Sheets also contain a stark lack of detail, considering that they
were allegedly intended to be a record of the geologist’s observations and a
foolproof roadmap for use by all Site operatives, for the excavations to be
undertaken the following day. In particular, the Planning Sheets provided by
the Contractor do not differentiate between basalt and weathered basalt. It is
inconceivable that a geologist would observe mixed weathered and nonweathered basalt in the field, but identify it only as “basalt” in the Planning
Sheet prepared that evening. This indicates that the Contractor was not at all
interested in differentiating between, for example, weathered and nonweathered rock, which is a fundamental error;

(f)

the description of the locations is also insufficient. Taking into account the
natural variability of the excavation material, simply recording the location by
reference to which locks chamber, or quarry excavation, it was in, would have
been too imprecise to have allowed for any separation of material to be
undertaken.

Even at the highest level, the Planning Sheets cannot have operated as a “tool to
organize and coordinate the works”,606 as the Contractor suggests. As an example,
the Planning Sheet from 30 November 2010 is extracted below:607

Figure 31 – Extract from Planning Sheet dated 30 November 2010

7.72

606
607

The above extract shows that:
(a)

Terex excavator 120/2 was to work in the LUC;

(b)

the materials it would encounter in the LUC were both basalt and La Boca;

(c)

it was to load the material into CAT 777 trucks numbered 1, 2, 3 and 5;

See paragraph 713 of Chapter IV on pdf page 297 of the SOR. {SOR/297}
See pdf page 153 of Consolidated Planning Sheets at Exhibit C-1150. {C-1150/153}
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(d)

some material was to be taken to the temporary basalt stockpile, and some was
designated for “roads, steelyard”.

7.73

Without a geologist on Site, directing the excavator driver as to which sections of
material were La Boca and which were basalt, this relied on the excavator driver’s
judgement, which is clearly prone to a significant risk of mischaracterization given
that the excavators were not trained geologists. Indeed, the Contractor itself
considered that the transition between sound basalt and weathered basalt “is not
clearcut”.608

7.74

Even if the characterization and selective excavation were successful, which is
denied, the system then relied on the trucks carrying basalt being correctly directed to
the stockpile, and the trucks carrying La Boca being correctly directed to “roads,
steelyard”.

7.75

But in any event, this system did not legislate for material being loaded in error. For
example, if the Terex excavator loaded La Boca into truck number 1, as the Planning
Sheet permitted it to do, but that truck heads to the temporary basalt stockpile, the
only system in place to control what happened next was a “spotter” put in place to
receive the truck.609 That spotter was reliant upon the Planning Sheet that had been
provided to him that morning.610 Supposedly, as he saw truck number 1 approach, he
checked the Planning Sheet, and confirmed that truck number 1 was on the list as
being expected at the temporary basalt stockpile. Clearly this was not an effective
failsafe.

7.76

As Mr. Montanari highlights, the Planning Sheets also betray periods of sustained
haulage of contaminated material from the temporary basalt stockpile to the primary
crushers, day and night, without any control from the Contractor’s Technical or
Geological Departments.611 The period cited by Mr. Montanari is from 17 May 2011
to 27 May 2011.

7.77

As a specific example, Mr. Montanari references the Planning Sheet for 25 May 2011,
which shows that Terex excavator 120/2 was intended to load material from the
temporary basalt stockpile into CAT trucks with numbers 1 and 2. These were then
given a destination of “crucher (sic)”:612

608
609
610
611
612

See Email from C. Corbella to C. Avondo dated 22 March 2010 at Exhibit C-1620. {C-1620}
See Section 7.f.iii below.
See paragraphs 712 and 713 of Chapter IV on pdf page 297 of the SOR. {SOR/297}
See paragraphs 50 to 54 on pdf pages 13 to 15 of the Second Witness Statement of Riziero Montanari.
{R-WS-27/13}
See paragraph 51 on pdf page 13 of the Second Witness Statement of Riziero Montanari. {R-WS-27/13}
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Figure 32 – Extract of Planning Sheet from 25 May 2011

7.78

There is no corresponding Geological Form record to show that a geologist assessed
the material that was being excavated. Rather, photographs of this excavation activity
being undertaken show that the material included material that was unsuitable for
aggregate production:

Figure 33 – Photograph of material being excavated from temporary basalt stockpile
on 25 May 2011

Figure 34 – Photograph of material deposited in the primary crusher hopper on 25 May 2011
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7.79

It is clear that the Contractor’s purported process for characterization and transport of
the correct excavation material to the appropriate location was not effective. Neither
the Geological Department, Earthmoving Department nor Quality Control
Department had managed to prevent the movement of contaminated material from the
stockpile directly into the primary crushers, thereby introducing unsuitable materials
into the concrete aggregate stream.

7.80

Of particular concern is the testimony of Mr. Corbella, when he states that the
Geological Department reviewed the Planning Sheets each evening and made any
necessary amendments, yet no comments appear to have been made regarding the use
of the material that had already been stockpiled, and which was clearly contaminated
as set out above.

7.81

The failings associated with the purported use of the Planning Sheet system could not
be clearer. The Planning Sheet regime could not have worked as the Contractor
describes, and did not happen. Yet, this was the only system allegedly put in place by
the Contractor from the commencement of excavations until February 2011.

7.82

Mr. Valiante also criticizes the comments made by Mr. Montanari, in his first witness
statement, regarding the Contractor’s use of Rock Mass Fragments of Blasting
reports.613 Mr. Valiante has stated that:614

7.83

Mr. Valiante has also stated that:615

7.84

In the SOR, the Contractor claims that these forms “were not used to document the
characterization analysis performed by GUPC’s geologists or to instruct truck
drivers as to the locations where the excavated materials were to be transported”.616

7.85

This is not consistent with the comments of Mr. Corbella, recorded in the minutes of
the 6 October 2010 Construction Meeting, where he indicated that the information

613
614
615
616

See paragraphs 35-37 from pdf page 9 of the First Witness Statement of Riziero Montanari.
{R-WS-15/9}
See paragraph 43 on pdf page 15 of the Second Witness Statement of Nicola Valiante. {C-WS-44/15}
See paragraph 44 on pdf page 15 of the Second Witness Statement of Nicola Valiante. {C-WS-44/15}
See paragraph 691 of Chapter IV on pdf page 290 of the SOR. {SOR/290}
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contained in the weekly blast reports was used to direct the material, for example to
rockfill, if it was identified as being mixed, as can be seen from the following
extract:617

7.86

This omission is significant. If the Contractor had, in fact, relied upon the use of
Planning Sheets during that time period, it is not credible that Mr. Corbella would
have omitted to mention the purported system at that time, when discussing the way
material is characterized and directed for haulage.
iii.

Use of Geological Forms

7.87

Mr. Valiante explains that he developed the Geological Forms in February 2011,
some eight months after the start of basalt excavation at the Pacific Site.618

7.88

As set out above, the Planning Sheet system was fundamentally flawed, and as the
contemporaneous evidence shows, was failing to prevent contamination from
occurring. As Mr. Montanari suggests, it seems likely that “the Contractor’s switch
to use of the Geological Forms was either in response to the ACP’s continued queries
in relation to material characterization issues, or despite the use of Planning Sheets,
was a reaction to the accumulation of contamination becoming apparent on Site, or
both”.619

7.89

The Contractor appears to recognize the need to record the geologist’s
characterization of material as it is being excavated, but provides no evidence of this
having been done prior to the implementation of the Geological Forms. The Planning
Sheets did not capture the geologist’s characterization of material as it was excavated,
but instead only set out the area to be excavated the following day.620

7.90

Yet the Geological Forms did not resolve the deficiencies in the Contractor’s
purported processes. The Contractor states that the Geological Forms were a “minor
modification”621 to the process.

7.91

In fact, the Geological Forms only really provided a proforma which the geologist
could fill out by hand on Site to record their purported characterization of the
materials they observed, which would then be handed to the Earthmoving Department
for inclusion in their Planning Sheets.622

7.92

Although the Geological Forms provided a little more space for the geologists to write
their observations, they did not take the purported process any further, particularly as
these were only used to feed information into the flawed Planning Sheets.

617
618
619
620
621
622

See item 00002 on pdf page 2 of the minutes of 6 October 2010 Construction Meeting at Exhibit R-0449.
{R-0449}
See paragraph 32 on pdf page 10 of the Second Witness Statement of Nicola Valiante. {C-WS-45/10}
See paragraph 60 on pdf page 15 of the Second Witness Statement of Riziero Montanari. {R-WS-27/15}
See paragraph 713 of Chapter IV on pdf page 297 of the SOR. {SOR/297}
See paragraph 714 of Chapter IV from pdf page 298 of the SOR. {SOR/298}
See paragraph 714 of Chapter IV from pdf page 297 of the SOR. {SOR/297}
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7.93

For the brief period in which the Contractor has provided both Planning Sheets and
Geological Forms, it is obvious how ineffective the process was at preventing
contamination of the temporary basalt stockpile, as described below.
iv.

7.94

Tension between Geological Form and Planning Sheets – Example
1

Where corresponding Geological Forms and Planning Sheets from the same date can
be reviewed side by side, the failings in the Contractor’s system are apparent. To use
5 May 2011 as an example, the Contractor’s Planning Sheet stipulated the
following:623

Figure 35 – Extract of Planning Sheet from 5 May 2011

7.95

623

To summarise:
(a)

Hitachi excavator 1900/1 was to work in the “approch [sic] channel
entrance”;

(b)

the material it would encounter would only be “basalt”;

(c)

it was to load the material into CAT 777 trucks numbered 7, 8, 9, 10 and 11;

(d)

all of the abovementioned trucks were to haul directly to the crusher.

See pdf page 328 of the Consolidated Planning Sheets at Exhibit C-1150. {C-1150/328}
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7.96

However, the corresponding Geological Form, extracted below, shows that the
material being excavated by the Hitachi excavator 1900/1 was “Basalt rockfill” and
should have been taken to “Rockfill 2a”:624

Figure 36 – Extract of Geological Form from 5 May 2011

7.97

Given that the Planning Sheets were already issued to all Site staff, including the
“spotters” that were supposedly stationed at the temporary basalt stockpile and the
primary crusher to receive material, they would have been expecting to receive trucks
7, 8, 9, 10 and 11 carrying basalt. Yet, according to Mr. Corbella’s assessment in the
Geological Form, the material they would have been carrying would only be suitable
as rockfill.

7.98

This confirms that the truck numbering system was ineffective for preventing errant
loads from being deposited, as discussed further below.
v.

7.99

624
625

Tension between Geological Form and Planning Sheets – Example
2

Taking 24 May 2011 as a further example, the Contractor’s Planning Sheet stipulated
the following:625

See pdf page 64 of the Consolidated Geological Forms at Exhibit C-1155. {C-1155/64}
See pdf page 359 of the Consolidated Planning Sheets at Exhibit C-1150. {C-1150/359}
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Figure 37 – Extract from Planning Sheet of 24 May 2011

7.100 To summarise the above extract from the Planning Sheet for 24 May 2011:
(a)

CAT excavator 336/5 was to work in the LUC;

(b)

the materials it would encounter in the LUC were both La Boca and basalt;

(c)

it was to load the material into CAT 740 trucks numbered 6, 7 and 8;

(d)

there is no indication which trucks were to be loaded with La Boca and which
were to be loaded with basalt, or which trucks were to haul to the stockpile,
and which were to haul to disposal 1.

7.101 This process relied on the judgement of Site operatives to effectively separate the
basalt from the La Boca, designate which trucks would transport each type of
material, and then ensure that the correct trucks went to the correct locations. This is
far from a robust system, and is certainly not fool-proof, particularly when the
Contractor has admitted that the geologists had no input in directing the trucks.626
7.102 However, the corresponding Geological Form for 24 May 2011 records the
following:627

626
627

See Item 00006 on pdf page 3 of the Basalt Categorization Meeting Notes dated 6 October 2010 at
Exhibit R-0449. {R-0449/3}
See pdf page 74 of the Consolidated Geological Forms at Exhibit C-1155. {C-1155/74}
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Figure 38 – Extract of Geological Form from 24 May 2011

7.103 To summarize the above extract from the Geological Form, Mr. Corbella designates
the same excavation material coming from the LUC on that date, excavated by CAT
excavator 336/5, as “Sound Basalt” and with a destination of the “crushing plant”.
7.104 Both records cannot be correct. It is clear that the system of Geological Forms and
Planning sheets was highly flawed, and therefore not sufficient to ensure that the
correct material arrived at the intended destination, as we know turned out to be the
case.
7.105 The Contractor contends that once completed, the “Planning Sheets and the
Geological Forms confirm that GUPC’s geologists distinguished between materials
that were suitable for the production of concrete aggregate and those materials that
were not”.628 In support of this, the Contractor reproduces extracts from five
Geological Forms, purportedly as evidence that the geologists distinguished between
materials suitable for concrete aggregate production, materials suitable for temporary
works, and materials suitable only for disposal. But this oversimplifies the issue. The
system in place did nothing to ensure that materials were separated as they should
have been, as set out above in the two examples comparing the Geological Forms
with the Planning Sheets.

628

See paragraph 685 of Chapter IV on pdf page 286 of the SOR. {SOR/286}
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7.106 So, even though the Contractor’s Geological Department may have made a cursory
visual inspection of the excavation, and either recorded this in Geological Forms or
communicated it informally to the Earthmoving Department, there was no control
over what happened to that material next. This is the fundamental failing that the
Contractor ignores.
7.107 The geologists may have made a recommendation about the appropriate potential uses
for the specific materials, but crucially they did not:
(a)

make the ultimate decision as to what the material would be used for;

(b)

direct the selective excavation, segregation or loading, of material on Site;
and,

(c)

direct the trucks hauling the material to the appropriate location.

7.108 Mr. Corbella contends that the excavation material was almost entirely sound basalt,
but that where there were quantities of weathered basalt, as well as other unsuitable
materials, this was sent to disposal areas.629 However, the evidence does not support
this contention. The Planning sheets do not discern between sound basalt and
weathered basalt, or indeed between fractured or sheared basalt within the sound
basalt. They just list ‘basalt’. It is unsurprising, then, that as Ms. Baz admits,
weathered basalt was also taken to the temporary basalt stockpile.630 It is also not
surprising that sheared and fractured basalt also ended up at the stockpile, as the
Contractor has admitted.
vi.

Characterization during the night shift

7.109 The ACP maintains its concerns regarding the inherent difficulty associated with
attempting to characterize material visually, at night.631 The Contractor seemingly
agrees that to do so is inappropriate.632
7.110 However, despite the Contractor’s claim that visual characterization was not carried
out at night, the Planning Sheets reveal a significant number of instances of
exploitation during the night shift, and haulage to the temporary basalt stockpile.
7.111 An example identified by Mr. Montanari is the Planning Sheet for the night shift on 5
May 2011, an extract of which is below:633

629
630
631
632
633

See paragraph 23 a) on pdf page 7 of the First Witness Statement of Claudio Corbella. {C-WS-29/7}
See Site Photos taken by L. Belken and R. Montanari dated 25 April 2018 at Exhibit C-1273. {C-1273}
See paragraphs 103-106 from pdf page 33 of the First Witness Statement of Carlos McLean.
{R-WS-14/33}
See paragraph 697 of Chapter IV from pdf page 291 of the SOR. {SOR/291}
See pdf page 329 of the Consolidated Planning Sheets at Exhibit C-1150. {C-1150/329}
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Figure 39 – Extract from Planning Sheet of 5 May 2011

7.112 From the above extract, it can be seen that:
(a)

the Contractor planned to use the CAT excavator 345/1 in LMC conduit 4;

(b)

the excavator was expected to load CAT 773 trucks numbered 18, 19, 20 with
basalt to be taken straight to the primary crushing plant, but also with La Boca
material to be transported to “disposal 1”.

7.113 The Contractor has confirmed that the geologists did not carry out visual
characterization during the night, so the selection and separation must have been
carried out on Site by non-geologist Site staff, during the night shift.
7.114 As Mr. Montanari points out “this approach was far from robust, and fraught with the
risk of unsuitable material being taken to the temporary basalt stockpile, or directly to
the primary crushers”.634
g.

The Contractor’s purported material tracking
i.

Traceability

7.115 The Contractor claims that “GUPC was not required to, and indeed it was not
necessary or standard practice to, implement a system that would allow GUPC to
trace materials with precision from the excavation site to the crushing plant”.635
7.116 This is incorrect, as the Employer’s Requirements stipulate that:636

634
635
636

See paragraph 35 on pdf page 10 of the Second Witness Statement of Riziero Montanari. {R-WS-27/10}
See paragraph 706 of Chapter IV on pdf page 295 of the SOR. {SOR/295}
See Paragraph 1.05.G.5 on pdf page 17 of the Employer’s Requirements - Section 01 40 00 [Quality
Requirements] at Exhibit C-0548. {C-0548/17}
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7.117 As Mr. Montanari confirms, “Aggregate is clearly a component of product of concrete
and requires traceability”.637 Clearly, the Contractor was required to implement a
system that would allow material traceability in respect of the sources of concrete
aggregates.
7.118 When the Contractor procured aggregates from off Site, it expected traceability.638 In
respect of aggregates produced on Site, the Contractor decided not to implement a
traceability protocol. As Mr. Montanari explains “The sourcing of aggregates on Site
could not be traced to each bank, quarry or borrow area, but those procured from
outside suppliers could. This discrepancy highlights a lack of attention to good
practices that the Contractor exhibited for off Site procurement which it did not
project to on Site sourcing activities”.639
7.119 Because of the Contractor’s failure to implement traceability measures, when
receiving an errant load of inappropriate material at the temporary basalt stockpile, or
directly into the primary crusher hoppers, it had no way to establish where that load
had come from, who it had been loaded by, and how it came to end up at the
stockpile. Therefore, it had no way to understand whether there were other loads that
had been deposited in the same way, and no way to prevent the same issue from being
repeated.
ii.

Material tracking

7.120 The Contractor states that “The fact that GUPC was not required to, and did not
implement a system to track the materials (including sound basalt), does not mean
that GUPC did not implement processes and procedures to track and verifying the
transportation of excavated materials on site”.640
7.121 As described above, the Contractor relies upon the Planning Sheet as one of “many
tools to ensure the proper transportation of the excavated materials”.641 It is clear
that the Contractor misunderstands what was required to track the transportation of
materials.
7.122 To track the transportation of materials required a record to be created of the specific
excavation materials that were actually transported in each truck, to each location.
The Planning Sheets, putting their use at its highest, were only ever designed to

637
638
639
640
641

See paragraph 86 on pdf page 20 of the Second Witness Statement of Riziero Montanari. {R-WS-27/20}
See paragraph 88 on pdf page 20 of the Second Witness Statement of Maria Baz. {C-WS-26/20}
See paragraph 88 on pdf page 20 of the Second Witness Statement of Riziero Montanari. {R-WS-27/20}
See paragraph 707 of Chapter IV on pdf page 295 of the SOR. {SOR/295}
See paragraph 709 of Chapter IV from pdf page 295 of the SOR. {SOR/295}
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inform the Contractor’s personnel as to what it should be doing for the day ahead. As
set out above, the Planning Sheets did not reflect what actually occurred on Site.
7.123 Integral to the Contractor’s purported use of Planning Sheets was the rudimentary
truck numbering system described in the SOR as “another tool… to ensure that only
suitable materials were transported to the PLE stockpile”.642 This relied on a
stenciled number painted directly onto the truck.
7.124 As explained by Mr. Montanari, the truck numbering system was “hopelessly
inadequate for the purposes of tracking the movement of material around Site”.643 As
explained above in Examples 1 and 2, the truck numbering system is only as good as
the characterization, segregation, loading and direction that goes before it.
7.125 As an example, the Planning Sheet from 2 August 2010 is extracted below:644

Figure 40 – Extract from Planning Sheet of 2 August 2011

642
643
644

See paragraph 715 of Chapter IV on pdf page 298 of the SOR. {SOR/298}
See paragraph 92 on pdf page 21 of the Second Witness Statement of Riziero Montanari. {R-WS-27/21}
See pdf page 31 of the Consolidated Planning Sheets at Exhibit C-1150. {C-1150/31}
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7.126 As Mr. Montanari highlights in his Second Witness Statement, if this Planning Sheet
was handed to staff on Site, any or all of the CAT 777 trucks numbered 7, 8, 9 and 10
could have been expected to be transporting material directly to the temporary basalt
stockpile on that date. Accordingly, spotters located at the stockpile to receive the
trucks would have no reason to turn them away. However, given the manuscript
amendment at the foot of the page, any or all of those trucks could have been carrying
either basalt or La Boca, or a mixture of both.
7.127 As a minimum, continued visual characterization, and supervision of loading and
directing of trucks, by a qualified geologist would have been required in order for this
method to have worked. This did not happen.
7.128 The weakness of the truck numbering system was also exacerbated by the repeating
truck numbers used at certain times. The example in Figure 41 below is taken from
the Planning Sheet for 3 March 2011:645

Figure 41 – Extract from Planning Sheet of 3 March 2011

7.129 From Figure 41 above, it can be seen that the stencil numbers repeat across truck
model numbers. On Site on that day, there were three trucks bearing the number 7,
three trucks bearing the number 8, and four trucks bearing the number 4. In this
example, the truck numbering system also then relies on the untrained Site operatives
being able to discern the difference between the truck types, as well as observing the
numbers.

645

See pdf page 246 of the Consolidated Planning Sheets at Exhibit C-1150. {C-1150/246}
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iii.

Verification

7.130 In the SOR, the Contractor claims it “put in place a reliable and effective verification
process intended to prevent materials from inadvertently being deposited at the wrong
locations”.646
7.131 Mr. Van Impe describes “Spotters, who were tasked with ensuring that the trucks
unloading materials on the PLE Stockpile or carrying loads to the crushing plant
were transporting the right type of materials”.647
7.132 In the SOR, the Contractor states that:648

7.133 Even if the ACP was to accept that the loading and truck numbering system was
effectively implemented, which it does not, for spotters to have been used they would
have been required to have undergone sufficient training to allow them to consistently
visually characterize the rock transported in trucks.
7.134 In any event, the description of the presence of spotters is undermined by certain
factors, including:
(a)

646
647
648

the Contractor provides no evidence to substantiate the assertion that spotters
were used in this way. In the photograph included by Mr. Montanari in his
First Witness Statement (Figure 42 below), it can be seen that in the typical
line-up of trucks waiting to dump material into the hoppers, there are no such
spotters visible:

See paragraph 719 of Chapter IV on pdf page 299 of the SOR. {SOR/299}
See paragraph 21 on pdf page 9 of the First Witness Statement of Etienne Van Impe. {C-WS-45/9}
See paragraph 720, bullet point 4 of Chapter IV on pdf page 299 of the SOR. {SOR/299}
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Figure 42 – Photograph of trucks lining up to deposit material at primary crushers

(b)

the Contractor provides no record of any trucks ever having been rejected for
carrying non-compliant loads;

(c)

not only was the truck numbering system flawed, as set out above, but for a
spotter to be able to see into the back of the truck before it deposited the
material it was carrying would have required the spotter to have been stationed
at height. Mr. Montanari includes a photograph to show the scale of the
trucks, which assists in explaining that any attempt to verify the load in a truck
from ground level would have been futile:649

Figure 43 – Photograph showing scale of the trucks used for haulage of material

649

See paragraph 104(b) on pdf page 25 of the Second Witness Statement of Riziero Montanari.
{R-WS-27/25}
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(d)

the Contractor also mentions a “tracking procedure” utilising what Mr. Van
Impe describes as a “check-up vehicle”.650 This would have been similarly
flawed, as the below photograph at Figure 44 shows. As Mr. Montanari
explains, the Contractor has provided no record of this tracking procedure, and
in any event it was not undertaken with any regularity.651

Figure 44 – Reproduction of Figure 8 from witness statement of Mr. Van Impe

7.135 Maria Baz states that the video included by the ACP at Exhibit R-0810 shows the
Contractor’s personnel looking at the quality of the basalt dumped into the hopper.652
Although it is not immediately obvious what Ms. Baz refers to here, summarized
below are all points at which Contractor personnel can be seen in the video:
(a)

650
651
652
653

four Contractor personnel are seen in a shelter, behind a shed, while the truck
is already dumping its load.653 These personnel are taking no interest in the
material being deposited. Not only are they not inspecting the material being
deposited, they would be unable to see it from their location:

See paragraph 34 on pdf page 13 of the First Witness Statement of Etienne Van Impe. {C-WS-45/13}
See paragraph 105 on pdf page 25 of the Second Witness Statement of Riziero Montanari.
{R-WS-27/25}
See comment on pdf page 8 of Site Photos taken by L. Belken and R. Montanari dated 25 April 2018 at
Exhibit C-1273. {C-1273/8}
See 00:07 of 2:22 of Video of Contaminated Basalt at the Primary Crusher No. 3 dated 16 November 2011
at Exhibit R-0810. {R-0810}
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Figure 45 – Photograph of Contractor personnel seated near primary crushers

(b)

one of the Contractor personnel stands up to watch the truck leave, but is not
seen making any notes or keeping any records of his observations:654

Figure 46 – Photograph of Contractor personnel watching the truck leave

(c)

654
655

one of the Contractor’s personnel is seen near to the primary crusher hopper
where the material has just been deposited, but does not appear to be making a
detailed visual inspection of the material, or even looking in the direction of
the contaminated feed:655

See 00:41 of 2:22 of Video of Contaminated Basalt at the Primary Crusher No. 3 dated 16 November 2011
at Exhibit R-0810. {R-0810}
See 01:18 of 2:22 of Video of Contaminated Basalt at the Primary Crusher No. 3 dated 16 November 2011
at Exhibit R-0810. {R-0810}
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Figure 47 – Photograph of Contractor personnel stationed near the primary crusher

7.136 If this was the extent of what the Contractor meant when it described “spotters”, put
in place to reject errant loads arriving at the temporary basalt stockpile, it was entirely
ineffective, and shows precisely how the Contractor’s aggregates became
contaminated. Specifically:
(a)

it is not denied that the Contractor operatives in the video may have seen the
truck arrive, and deposit material. But there was no quality element to their
observations. None of the personnel identified above appear to be inspecting
the material that has been deposited, or have a sufficiently good vantage point;

(b)

even if the Contractor’s personnel had identified that the material deposited
into the primary crusher hoppers was contaminated with unsuitable material,
there was no action as a consequence. Rather, the Contractor personnel just
watched as the clearly contaminated material was deposited. In particular:

(c)

(i)

there was no action to immediately stop the crusher;

(ii)

none of the Contractor’s personnel stopped the truck, or challenged the
driver of the truck as to where he had come from, as the truck was
already seen driving away;

(iii)

nobody appeared to make a note of the type of material observed, or
the truck number, or even the time of the contaminated load being
dumped; and,

(iv)

nobody appeared to immediately inform anyone further down the
aggregate crushing stream that unsuitable material had been deposited;

none of the Contractor’s personnel behaved in a way that would indicate they
understood the importance of contamination of the aggregate stream.
Appearances suggest that the Contractor’s personnel did not even notice the
contamination;

182

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 308 of
843

(d)

in any event, even if the Contractor’s personnel subsequently did, in fact,
identify the unsuitable material being deposited, it was too late in the process
for anything meaningful to be done. The unsuitable material had already been
added into the aggregate stream;

(e)

the unsuitable material in this instance is very easily identifiable, but other
examples of weathered rock or La Boca being deposited into the primary
crushers was less easily discernible from good, usable basalt. If the Contractor
was not able to deal with the example in the video correctly, it cannot possibly
argue that it was able to deal with more subtle, but no less significant,
instances of contamination.

7.137 Even if the Geological Forms and Planning Sheets had been appropriate, and were not
fundamentally flawed as set out in detail above, the lack of administrative control in
loading, hauling, receiving and verification of the material meant that the process was
fallible. Because the Contractor refused to implement traceability measures, it was
never able to track contaminated loads back to the source.
7.138 Accordingly, the ACP maintains that “there was no systematic geological selection of
appropriate material at the excavation source”.656 When Mr. Valiante states that
“accidentally small quantities of basalt rock mixed with unsuitable materials could be
dumped on the PLE stockpile”,657 this does not indicate that the Contractor’s
earthmoving department manager was convinced that a robust characterization and
tracking process was implemented.
iv.

Stockpiling

7.139 Even if the Contractor’s Geological Department and Earthmoving Department did
manage to accurately characterize, load, direct and haul material correctly (which, as
set out above, it did not), the Contractor failed to create separate stockpiles in which
to store the different materials that were purportedly separated according to their
intended use.
7.140 Contrary to its Tender Drawings P-B-01 to P-B-07,658 where it depicted the use of
multiple stockpiles for different types of material, the Contractor only used one
temporary basalt stockpile. In the SOR, when describing the separation of materials
according to their intended uses, the Contractor ignores the fact that it did not use
multiple stockpiles, and offers no explanation as to how it says the separated materials
were stored.
7.141 The Contractor also now proposes the theory that it never actually intended to create
multiple stockpiles, notwithstanding that it included drawings showing multiple
stockpiles in its Tender.659 This is nonsensical, and the Contractor’s willingness to
admit that it tendered for the Works without any intention to follow the plan it set out,
is alarming.

656
657
658
659

See paragraph 14 on pdf page 4 of the First Witness Statement of Riziero Montanari. {R-WS-15/4}
See paragraphs 64 from pdf page 19 of the Second Witness Statement of Nicola Valiante. {C-WS-44/19}
See Tender Drawings P-B-01 to P-B-07 from pdf page 84 of GUPC Tender Volume 4 at Exhibit R-0920.
{R-0920/84}
See paragraphs 7-11 from pdf page 4 of the Second Witness Statement of Nicola Valiante. {C-WS-44/4}
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7.142 Regardless of the characterization allegedly carried out by the geologists, there was
no assurance that the geologist’s recommendation was followed, or that the planning
sheets directed the material appropriately. Even if proper separation of materials had
occurred, there was only one stockpile, meaning that materials intended for different
purposes were all stored together.
7.143 The Contractor’s use of a single temporary basalt stockpile for the storage of
materials intended for different uses completely undermines any notion that effective
characterization processes were put in place. A single temporary basalt stockpile
cannot accommodate separated materials effectively, rendering the discussion of the
Contractor’s purported characterization processes largely academic.
v.

Conclusions
regarding
the
Contractor’s
characterization, traceability and tracking process

purported

7.144 In the SOR, the Contractor claims that “GUPC’s characterization procedures and
processes were effective, consistent with the industry standards, and known to
ACP”.660 As the ACP has shown, this is incorrect, as set out below:

660

(a)

the system of Geological Forms and Planning Sheets did not capture a
characterization process carried out by a geologist who remained on Site for
the duration of excavations, observing material as it was uncovered;

(b)

the Geological Forms and Planning Sheets were not completed on a daily
basis. There are significant gaps in the records now provided. The Planning
Sheets were not provided to the ACP during the Contract, and the Geological
Forms were occasionally provided with Daily Activities Reports. Despite
being asked many times, the Contractor has never, before the SOR, set out this
purported process;

(c)

the information required by the Geological Forms and Planning Sheets was
insufficient to guide the Contractor’s Site personnel to selectively excavate
materials according to their intended uses;

(d)

even when they were completed, the Geological Forms and Planning Sheets
did not accurately reflect what occurred on Site;

(e)

the Contractor states that it did not consider traceability to be required;

(f)

even if the geologists were in fact completing the characterization phase as
described, with the requisite degree of skill and accuracy (which they did not),
the process was undermined by the absence of administrative controls to
effectively direct the loading, haulage and receipt of the excavation material.
The tracking and verification processes were insufficient;

(g)

even had the Contractor’s purported processes been effective, which they were
not, the Contractor only created one temporary basalt stockpile, in which it
stored materials that were designated for different uses; and

See paragraph 675 of Chapter IV on pdf page 283 of the SOR. {SOR/283}
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(h)

the evidence shows that the above deficiencies on the part of the Contractor
failed to prevent contamination, as the ACP described in detail in its SOD, and
as the Contractor now accepts.

h.

The Contractor’s comments regarding its WPR for basalt characterization

7.145 The Contractor’s comments at paragraphs 728-757 of Chapter IV of the SOR are a
distraction and largely irrelevant. The Contractor is well aware that it was requested
to provide a WPR for basalt characterization on a number of occasions, as set out in
the SOD. The Contractor is also aware that it was contractually obliged to provide a
WPR, notwithstanding its creative interpretation of the Contract, as set out in the
SOR.
i.

The Contractor’s reliance upon limited issue of NCRs and Deficiencies

7.146 The Contractor states in the SOR that “only two deficiencies and one nonconformance report (“NCR”) were opened with respect to the placement of
unsuitable materials on the PLE Stockpile. ACP did not issue any non-compliance
notices (“NCNs”) in this respect”.661 Although not explicitly stated, the insinuation is
that the contamination of the stockpile cannot have been a significant issue if the
formal deficiency process was not invoked more regularly.
7.147 As explained by Mr. Belken, “The Contractor was largely responsible for regulating
itself through the Quality Control process, consistent with its role as design and build
contractor”.662 This meant that it was for the Contractor, and not the ACP, to issue
deficiencies and NCRs. Accordingly, the Contractor’s reliance upon its own failure to
issue more deficiencies and NCRs is fundamentally flawed.
7.148 As Mr. Montanari has set out:663

7.149 As Mr. Montanari went on to explain:664

661
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663
664

See paragraph 759 of Chapter IV on pdf page 311 of the SOR. {SOR/311}
See paragraph 68 on pdf page 23 of the First Witness Statement of Loren Belken. {R-WS-9/23}
See paragraph 112 on pdf page 26 of the Second Witness Statement of Riziero Montanari.
{R-WS-27/26}
See paragraph 114 on pdf page 27 of the Second Witness Statement of Riziero Montanari.
{R-WS-27/27}
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7.150 The Contractor cannot rely on its apparent failure to classify instances of
contamination appropriately, as evidence that contamination was not a significant
issue. The fact that there was unsuitable material in the stockpile is not for debate.
Even if it had been degraded basalt (as the Contractor alleges) the Contractor has no
explanation at all for why it did not raise this as a deficiency, given its importance.
7.151 It is also important to highlight that deficiencies were opened in respect of
contamination of the stockpile, but that the deficiency process was not ascribed the
importance which it ought to have been. The example given by Mr. Montanari is
deficiency 175, which was raised by the Contractor in May 2011 because unsuitable
material, in this instance excess fines, had been deposited in the temporary basalt
stockpile.665
7.152 There is no reason why this instance of contamination should have been designated a
deficiency, when other instances of almost identical occurrences were not. Yet this is
what happened in numerous instances, exhibiting the inherently inconsistent approach
that the Contractor adopted in respect of the deficiency process with any consistency.
7.153 The Contractor states that “deficiency No. 175 was closed one week after it was
opened, i.e., on 13 May 2011”, presumably in support of its contention that “materials
inadvertently placed on the PLE Stockpile were quickly identified by GUPC or ACP
and removed”.666 However, the Contractor’s own Quality Daily Reports show that
the contamination the subject of this deficiency had not been corrected until after 3
June 2011, notwithstanding that it had already been formally designated as closed, as
can be seen from the below extract:667

665
666
667

See paragraph 117 on pdf page 27 of the Second Witness Statement of Riziero Montanari.
{R-WS-27/27}
See paragraph 780 of Chapter IV on pdf page 320 of the SOR. {SOR/320}
See the Contractor’s Daily Activities Report dated 3 June 2011 on pdf page 731 of Exhibit R-1207.
{R-1207/731}
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Figure 48 – Extract from Contractor’s Daily Activities Report of 3 June 2011

7.154 This issue is summarized by Mr. Montanari when he states:668

7.155 The Contractor states that “ACP did not issue any non-compliance notices (“NCNs”)
in this respect”.669 This is correct, and should come as no surprise to the Contractor.
As Mr. Montanari describes, “the purpose of these was to highlight to the Contractor
when it was consistently failing to comply with a requirement arising under the
Contract”.670 Under a design and build Contract, it was for the Contractor to establish
its own means and methods. The excavation and stockpiling of materials is no
different. The ACP was less concerned with the temporary stockpiling of material
than it was with the final product to be used in the Permanent Works. Pointing out the
flaws in the Contractor’s means and methods, as the ACP regularly did as a
preventative measure, was one thing, but issuing an NCN was a different matter.
7.156 However, as Mr. Montanari explains, the ACP did prepare a draft NCN for discussion
with the Contractor at several PAC weekly coordination meetings.671 As Mr.
Montanari describes, “Ultimately this NCN was deferred, in favour of issuing a
formal letter, codifying the ACP’s objections, on 8 September 2011, which stated that
“Current stockpiles of materials appear from visual examination to be contaminated
and include materials that are not basalt”.672

668
669
670
671
672

See paragraph 119 on pdf page 28 of the Second Witness Statement
{R-WS-27/28}
See paragraph 759 of Chapter IV on pdf page 311 of the SOR. {SOR/311}
See paragraph 120 on pdf page 28 of the Second Witness Statement
{R-WS-27/28}
See paragraph 121 on pdf page 28 of the Second Witness Statement
{R-WS-27/28}
See paragraph 121 on pdf page 28 of the Second Witness Statement
{R-WS-27/28}

of Riziero Montanari.
of Riziero Montanari.
of Riziero Montanari.
of Riziero Montanari.
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7.157 What mattered was the quality of the aggregates and the concrete placed, and the ACP
would issue many NCN’s for defective concrete. The stockpile, and how many fines
the Contractor generated by feeding in poor quality material, was not a matter that the
ACP would issue an NCN for.
7.158 For an NCN to be required, the Contractor must have been failing in the delivery of
an end product under the Contract, which remained unrectified after having been
notified a number of times. Because the stockpile was a temporary storage location,
and not a contractually required deliverable, such as concrete strength for example,
the ACP was not required to formally intervene. Ultimately, the temporary basalt
stockpile was something for the Contractor to manage, not the ACP.
7.159 As set out above, Mr. Zaffaroni stated that the Contractor “did not have time to sort
the materials, but that basically later they would clean up and wash the materials in
the crushing process”.673 As also set out above, Mr. Moreno stated “First of all, we
will rinse the material, after that to crush and to rinse it again”.674
7.160 Why, then, in light of these assurances, would the ACP have intervened to default the
Contractor for these issues of contamination, when the Contractor repeatedly gave
assurances that the matter was under control? The ACP preferred to notify the
Contractor of these issues during meetings, via informal emails, and only then by way
of more formal correspondence, in the interests of attempting to foster a better
working relationship during the currency of the Contract, and to try to assist the
Contractor.675
7.161 As Mr. Montanari confirmed “Whilst it was frustrating to watch the contamination
happen, I believe we exercised an appropriate amount of diligence and monitoring of
the Contractor’s practices, consistent with our role on a design build contract”.676
j.

The Contractor’s criticisms of the ACP’s evidence of contamination

7.162 In light of the Contractor’s own admissions in the SOR that instances of
contamination did occur, in depth discussion of the Contractor’s criticisms of the
ACP’s evidence is academic. Accordingly, each piece of evidence is not considered
individually in the Rejoinder.
7.163 Whilst the Contractor criticizes the ACP for supposedly providing limited evidence of
contamination, the Contractor relies entirely upon expert witnesses and witnesses of
fact to claim that it either did not contaminate the temporary basalt stockpile, or that
its contamination of the temporary basalt stockpile was not significant enough to
account for all of the fines it allegedly experienced. It provides no contemporaneous
evidence to support this position.

673
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See paragraph 91 on pdf page 23 of the Third Witness Statement of Antonio Zaffaroni. {C-WS-47/23}
See Item 00014 on pdf page 3 of Atlantic Construction Meeting Notes dated 11 February 2011 at
Exhibit C-0563. {C-0563/3}
See, for example pdf page 3 of Emails between R. Patel, G. Ohrn, L. Belken and Others between 15 and 19
November 2010 at Exhibit R-0466. {R-0466/3}
See paragraph 125 on pdf page 29 of the Second Witness Statement of Riziero Montanari.
{R-WS-27/29}
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7.164 Of course, there are not only 11 isolated instances in which the ACP has identified
that contamination has occurred, as the Contractor claims.677 For example, although
the Contractor inexplicably claims that its Rock Balance Database678 (“RBD”) is not
accurate in respect of the materials transported, the extract from the RBD alone, as
included in the SOD and repeated below, records 46 instances of contamination of the
stockpile, having occurred.

Figure 49 – Extract from the Contractor’s RBD

7.165 Despite the best efforts of the Contractor to diminish the importance of each
individual piece of evidence of contamination provided in the SOD, the key examples
that were provided establish a pattern of behaviour on the part of the Contractor,
much of which it now admits. The fact that the Contractor is forced to accept that any
instances of contamination occurred supports the position that this conduct existed.
7.166 The Contractor is preoccupied with stressing that each of the instances of
contamination, which it now accepts occurred, were small, and therefore insignificant
in terms of the overall volume of the temporary basalt stockpile. What the Contractor
apparently refuses to acknowledge is the cumulative effect of numerous, repeated
instances of contamination that obviously could, and did, occur.
7.167 But the ACP does not assert that the stockpile was made up entirely of, or even from a
majority of, unsuitable materials. To the contrary, the ACP accepts that there was a
significant amount of good, useable basalt that was available within the PLE, but that
the Contractor was not at all selective in the way it excavated and stockpiled this
material. Indeed, much good, strong basalt, suitable for aggregate production,
remains in the stockpile to this day.679

677
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See paragraph 759 of Chapter IV on pdf page 311 of the SOR. {SOR/311}
See Exhibit Hunter-I-23 to the First Expert Report of Martin Hunter. {C-EX-10.23}
See paragraph 121(a) on pdf page 29 of the Second Witness Statement of Derek Irving. {R-WS-24/29}

189

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 315 of
843

7.168 For a stockpile to be contaminated it is not necessary to show that each truckload of
excavation material contained a significant amount of unsuitable material. But the
effect of repeated incidents in which unsuitable material was deposited into the
temporary basalt stockpile was sufficient to materially contribute to the level of fines
produced, when this source was being used in 2011.
7.169 This is perhaps most evident in respect of the statement made by Mr. Van Impe
regarding the levels of mud to be expected on a construction site. Mr. Van Impe has
stated “it is normal on a Project of this size for small quantities of unsuitable
materials to have been inadvertently dumped on the PLE Stockpile, or for some mud
to have been tracked around a large construction site in a tropical climate”.680 This
statement ignores the cumulative effect of a relatively small amount of mud being
tracked up and onto the top of the temporary basalt stockpile with every single truck
that went to deposit material there. As each load was dumped and levelled, the mud
would be covered, and thereby incorporated into the pile, before the next load would
be delivered by another truck, that would again be tracking mud onto the stockpile.
The cumulative effect cannot be ignored.
7.170 Mr. Montanari and Mr. McLean, in their First Witness Statements, both expressed
their surprise that the Contractor did not put in place measures to wash or shake the
mud from the construction traffic before it was allowed to move around the Site, for
exactly this reason.681 Surprisingly, this was not addressed at all by the Contractor in
its SOR.
7.171 The Contractor denies that the material depicted in Figure 65 of the SOR is clay, but
accepts that this is mud that has been deposited on to the stockpile.682 The Contractor
explains that this was excavated from the M-IV stockpile, before being hauled to the
temporary basalt stockpile. It is not understood how this could possibly be a defence.
This is a clear demonstration of the failings in the Contractor’s process, because as the
Contractor itself accepts, mud was deposited at the temporary basalt stockpile. There
was clearly no selectivity in the excavation, loading, and haulage, and none of the
spotters stopped the load from being deposited.
7.172 The Contractor contends that, after the ACP notified it of the issue of the basalt
contaminated with mud from Stockpile M-IV, “it is notable that no deficiency or NCR
was opened as a result”.683 It is a damaging admission for the Contractor to have
made, that even in the face of clear evidence that the temporary basalt stockpile was
contaminated with mud, it did not open a deficiency or an NCR, thereby undermining
any notion that the Contractor acted diligently in implementing the formal deficiency
and NCR process.
7.173 At Paragraph 785 of the SOR, the Contractor also criticizes the photo observation
report, prepared by Mr. Patel, that clearly shows unsuitable material being taken from
the temporary basalt stockpile to the primary crusher.684 The Contractor claims that
680
681
682
683
684

See paragraph 50 on pdf page 16 of the First Witness Statement of Etienne Van Impe. {C-WS-45/16}
See paragraph 90 on pdf page 28 of the First Witness Statement of Carlos McLean. {R-WS-14/28} See
also paragraph 73 on pdf page 19 of First Witness Statement of Riziero Montanari. {R-WS-15/19}
See paragraph 775 of Chapter IV on pdf page 317 of the SOR. {SOR/317}
See paragraph 775 of Chapter IV on pdf page 317 of the SOR. {SOR/317}
See Email from R. Patel attaching Quality Issues for Basalt and Stockpile Document at Exhibit R-0625.
{R-0625}
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the photographs of unsuitable material being deposited into the primary crusher are of
degraded basalt, and do not show contamination.685 First, the Contractor has no
substantiation for this position, so the explanation of this material as being caused by
degradation is entirely unsupported. Second, the Contractor does not acknowledge
that, regardless of the cause of the presence of unsuitable material, it still proceeded to
transport it from the stockpile and deposit it into the crushers. This is another
example of the Contractor’s characterization and selection having failed on Site, as
the sticky, muddy material (whether degraded or not) should not have been fed into
the crushing plant.
7.174 The Contractor’s explanation of Mr. Moreno’s plan, at paragraph 792 of the SOR, to
wash the contaminated basalt before and after crushing, whilst inventive, is
unconvincing. To assert, as it does, that “the word “contamination” is not being used
to refer to unsuitable materials on the PLE Stockpile” is not credible.686
7.175 Further, if the Contractor really believed that the excavation material was degrading
as a result of wetting and drying in the Panamanian climate, and that the fines were
being produced as a function of this degradation, it would be counterproductive to
plan to wash it to remove the degraded material, and even more so to wash it again
after crushing.
7.176 The Contractor’s reliance, in the SOR, upon the updated testimony of Mr. Zaffaroni,
retreating from his previous comments regarding the Contractor’s inability to
segregate the excavation material in the field, is also unconvincing.687 In particular, it
should be noted that Mr. Zaffaroni’s position is still that, where there was a mixture of
material following a blast, no segregation took place.
7.177 The Contractor’s criticism of the evidence of Bob Thatcher is particularly unfounded.
In his Witness Statement, Mr. Thatcher confirms that he did not find Mr. Devreeze’s
comments at all surprising, given that it was entirely consistent with the conversations
they had on a regular basis. The Contractor claims that this is “entirely
unsubstantiated”,688 but Mr. Valiante now accepts that the Contractor never in fact
intended to create separate stockpiles, thereby supporting Mr. Thatcher’s account of
the complaints made by Mr. Devreeze on Site, that “there are at least four types of
rock and it is all mixed together in stock pile”.689
7.178 The Contractor’s criticism of the presentation of Prof. Di Pace is misconceived.690 As
explained by Prof. Di Pace “The Contractor incorrectly relies upon the absence of the
word ‘contamination’ in my presentation”.691 He goes on to state “the reason I was
inspecting the stockpiles was to understand the root cause for the sharp drop in
concrete strength encountered by the Contractor at that time… In that submittal, the
Contractor had referred to the rock source producing “sticky mud” and “dirty
685
686
687
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See paragraph 786 of Chapter IV on pdf page 322 of the SOR. {SOR/322}
See paragraph 792 of Chapter IV on pdd page 323 of the SOR. {SOR/323}
See paragraph 793 of Chapter IV on pdf page 324 of the SOR. {SOR/324}
See paragraph 795 of Chapter IV on pdf page 324 of the SOR. {SOR/324}
See pdf page 2 of the Internal Report on Sand Production by B. Thatcher dated 27 July 2011 at
Exhibit R-0581. {R-0581/2}
See paragraph 798 of Chapter IV on pdf page 328 of the SOR. {SOR/328}
See paragraph 115 on pdf page 22 of the Second Witness Statement of Prof. Guillermo Di Pace.
{R-WS-23/22}
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aggregate”,692 and referred to the strength issues with the concrete mixes. I wanted
to see for myself the stockpile from which the aggregates came”.693 The Contractor
also incorrectly states that this meeting took place in front of the DAB.
7.179 The Contractor also deliberately mischaracterizes the DAB decision in Referral 11,
when it claims that the DAB was referring to the same theory of degradation the
Contractor now relies upon, when it stated “in situ natural contamination arising from
the weathering of the joints, shear zones, and discontinuities”.694 In particular, the
Contractor’s entire theory of degradation is premised on the absurd notion that the
basalt does not degrade in situ, but only degrades once extracted and stockpiled.
7.180 The Contractor’s position, as represented in paragraphs 801-803 of Chapter IV of the
SOR, does not accurately represent the comments made by Ms. Baz in her Witness
Statement. In the SOR, the Contractor again broadly states that the photographs it
relies upon show degradation, and not contamination. The ACP notes that this is not
supported by expert testimony. Regardless, the ACP’s position remains that the
Contractor systematically contaminated the temporary basalt stockpile.
7.181 In any event, Ms. Baz has created an entirely new exhibit of more than twenty
photographs extracted from the Witness Statements of Messrs. McLean, Belken and
Montanari.695 Of those photographs, Ms. Baz confirms that all but one shows
evidence of contamination, exactly as described by the ACP. The other photograph
(extracted by the Contractor at Figure 71 of the SOR) Ms. Baz contends shows
degradation. Both Mr. Kuper and Mr. Pauletto have reviewed the same photographs.
7.182 As set out by Mr. Kuper:696

7.183 As confirmed by Mr. Pauletto:697
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See pdf pages 3-4 of Submittal No. 03 30 00-139, Rev. 1 dated 5 May 2011 at Exhibit C-0474. {C-0474/3}
See paragraph 116 on pdf page 22 of the Second Witness Statement of Prof. Guillermo Di Pace.
{R-WS-23/22}
See paragraph 800 of Chapter IV on pdf page 327 of the SOR. {SOR/327}
See Site Photos taken by L. Belken and R. Montanari at Exhibit C-1273. {C-1273}
See paragraph 7.8 on pdf page 80 of the Second Expert Report of Tom Kuper. {R-EX-25/80}
See paragraph 7.3 on pdf page 57 of the Second Expert Report of Mike Pauletto. {R-EX-29/57}
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7.184 At paragraphs 804 to 808 of the SOR, the Contractor seeks to undermine the Task
Order 16 reports prepared by CPP, on the basis that they are “not an objective
presentation of the evidence”,698 and further that “ACP, in an attempt to find support
for its fabricated theory of contamination, has cherry-picked a few isolated statements
in the CPP reports that were merely “first impressions” and are not based on any
actual evidence”.699 The ACP does not accept this position. As set out in the SOD:700

7.185 The Contractor also overlooks that Mr. Kuper, in his first report, considered the CPP
Task Order 16 reports, and independently concluded that “It is my opinion that the
observations of the CPP consultants indicated that the Contractor was not removing
the weathered basalt adequately prior to blasting the sound basalt and was not
selectively mining the basalt to omit the weaker rock associated with the faults and
shear zones”.701
7.186 In any event, the Contractor’s focus on undermining the objectivity of the reports is
telling. The ACP maintains that this is a clear attempt to distract the Tribunal from
the content of the CPP Task Order 16 Reports, which clearly demonstrate that the
Contractor was contaminating the excavation material.
7.187 At paragraph 809 of the SOR, the Contractor seeks to mischaracterize the
Geotechnical Investigation Report of Derek Irving, as showing evidence of
degradation. This is incorrect, and is misleading. As set out in the SOD, Mr. Irving
included photographs evidencing contamination, not degradation.702
7.188 The ACP does not agree with the Contractor’s attempts, in the SOR, to give a
different meaning to the comments made during meetings between February and May
2011,703 or the comments of Mr. Gonzales at the DAB meeting in July 2011,704 and
reiterates the position set out in the SOD.
k.

Drilling and blasting led to contamination

7.189 In the SOR, the Contractor denies that its drilling and blasting led to contamination of
the basalt excavated from PLE. Specifically, the Contractor states “GUPC’s drilling
and blasting practices did not result in the “contamination” of the PLE Stockpile as
GUPC properly cleaned the ground surface before drilling and blasting the first
bench… and as GUPC’s drilling and blasting designs and practices were proper”.705
7.190 Yet, the Contractor acknowledged that this was occurring at the time, but now denies
that its drilling and blasting practices caused or contributed to contamination. This is
simply unsustainable. For example, the Contractor issued an NCR regarding
698
699
700
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See paragraph 805 of Chapter IV on pdf page 329 of the SOR. {SOR/329}
See paragraph 808 of Chapter IV on pdf page 330 of the SOR. {SOR/330}
See paragraph 9.137 of Chapter V on pdf page 332 of the SOD. {SOD/332}
See paragraph 12.10 from pdf page 106 of the First Expert Report of Tom Kuper. {R-EX-11/106}
See paragraphs 9.126-9.131 of Chapter V on pdf page 329 of the SOD. {SOD/329}
See paragraphs 790-794 of Chapter IV on pdf page 323 of the SOR. {SOR/323}
See paragraphs 796 and 797 of Chapter IV on pdf page 325 of the SOR. {SOR/325}
See paragraph 658 of Chapter IV from pdf page 278 of the SOR. {SOR/278}
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contamination of the material being used as fill in the 1939 excavation, on 7
September 2012,706 an extract of which is below at Figure 50:

Figure 50 – Extract from NCR dated 7 September 2012

7.191 A further example is the NCR issued by the Contractor on 30 November 2012,707
which confirms that sound rock was being contaminated with the soft rock that had
not been properly removed before blasting was carried out.
7.192 It is clear from the above that the Contractor acknowledged that improvements in the
blasting process were required in order to correct the contamination that was
occurring during blasting, in which “contaminated and/or weathered rock is being
mixed with sound rock resulting in contamination of the whole mass”.708
7.193 In yet another example from before the commencement of drilling and blasting, even
on the Contractor’s own documents, it is clear that weathered basalt and sound basalt
would be blasted together, and the Contractor accepted that effective separation
thereafter would be impossible:709
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See Nonconformance Report No. 00579 at Exhibit R-1467. {R-1467}
See Nonconformance Report No. 00001 at Exhibit R-1466. {R-1466}
See pdf page 1 of the Nonconformance Report No. 00579 at Exhibit R-1467. {R-1467/1}
See Email from C. Corbella to C. Avondo dated 22 March 2010 at Exhibit C-1620. {C-1620}
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7.194 Even the photographs relied upon by the Contractor show that it failed to clean the
blast surface sufficiently, or at all. For example, the below Figures 19 and 20, from
the Expert Report of Mr. Wallace and Dr. Aimone-Martin, show that the Contractor
was not at all careful about cleaning of the blast surface:710

7.195 This totally undermines the Expert Report of Mr. Wallace and Dr. Aimone-Martin,
when it states “GUPC’s cleaning procedures before drilling were proper for the
710

See paragraph 98 on pdf pages 25-26 of the First Expert Report of Jerry Wallace and Catherine
Aimone-Martin. {C-EX-29/25}
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blasted material classification and end use. As such, and contrary to what Dr. Konya
says, the alleged lack of surface cleaning would not have caused or contributed to any
contamination, i.e. the co-mingling of suitable and unsuitable materials”.711 This is
also further evidence that the Contractor’s account of its purported characterization
process is flawed.
7.196 The evidence confirms the ACP’s position, as set out in the SOD, and the First Expert
Report of Dr. Konya, which stated:712

7.197 Notwithstanding the abovementioned NCRs, in which the Contractor accepted that its
blasting practices led to contamination of the excavated basalt, Dr. Konya has
analysed, in his Second Expert Report, the violence of the Contractor’s blasting
activity from a number of the blast videos available. In discussing the Contractor’s
blasts, Dr. Konya concludes that, of the blast videos he has reviewed, “55.26% had
violence factors of 3 and 4”713 i.e. demonstrating blowout between 1 and 2 times
higher than bench height, or more than 2 times higher than bench height.714
7.198 The effect of this, as Dr. Konya explains, was that all materials in the blast became
inextricably comingled. Dr. Konya concludes “It remains my opinion that the
violence of the Contractor’s blasts allowed it no possibility to ever separate suitable
and unsuitable material blasted together, such was the tumbling and comingling of
the blast material”.715
7.199 In any event, as explained above, the Contractor has already accepted that it
contaminated its temporary basalt stockpile with unsuitable material, and has, on
many occasions, confirmed that it either did not, or could not, separate the suitable
material from the unsuitable material.
8.

THE DESIGN, OPERATION AND MODIFICATIONS TO THE PACIFIC
AND ATLANTIC CRUSHING PLANTS
a.

8.1

711
712
713
714
715

Summary of ACP’s position

The Contractor’s claim is premised on the baseless allegation that it encountered more
than 20% of what it refers to as “unavoidable wastage” at the PAC and ATL crushing
plants during the Project. To date, the Contractor has provided no credible evidence
of this, and on that basis, its entire claim falls apart. The ACP has disproved the
Contractor’s fanciful and unreliable calculations, as explained in Section 9 below.
However, even if it were the case that the Contractor experienced any sort of “excess

See paragraph 226 on pdf page 70 of the First Expert Report of Jerry Wallace and Catherine AimoneMartin. {C-EX-29/70}
See paragraph 2.10 on pdf page 7 the First Expert Report of Dr. Calvin Konya. {R-EX-10/7}
See paragraph 5.61 on pdf page 37 of the Second Expert Report of Dr. Calvin Konya. {R-EX-24/37}
See paragraph 5.52 on pdf page 33 of the Second Expert Report of Dr. Calvin Konya. {R-EX-24/33}
See paragraph 6.2 on pdf page 79 of the Second Expert Report of Dr. Calvin Konya. {R-EX-24/79}
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waste” (which is completely unsupported and denied), it is absurd for the Contractor
to continue to claim that such waste was “unavoidable”.
8.2

The documentary record, the witness testimony, and the expert reports, all
consistently demonstrate that any problems with respect to waste at the crushing
plants were entirely avoidable through Prudent Industry Practices, including:
(a)

exercising due diligence during the RFP period to fully understand the
characteristics of the source material for concrete aggregate;

(b)

ensuring that unsuitable material for concrete aggregate was segregated from
higher quality basalt, prior to crushing for concrete aggregate; and

(c)

properly designing and operating the PAC and ATL crushing plants to carry
out their most fundamental functions of crushing, screening and classifying.

8.3

If the Contractor had exercised due care with respect to each of these tasks, it could
have avoided the extensive, costly (and in many cases, entirely unnecessary) crushing
plant modifications that it now erroneously claims are the responsibility of the ACP,
but in respect of which there is little evidence of the actual impact of any
modification.

8.4

The section that follows will focus on the design, operation and modifications of the
PAC and ATL crushing plants, and will respond directly to points raised in Chapter
IV of the SOR, the Second Expert Report of Gregory Gold, and various witness
statements served with the SOR.
b.

The RFP period and the procurement of the crushing plants

8.5

In the SOD, the ACP discussed at length the basic functions of a crushing plant and
the importance of ASTM C 33, which sets out the standard specifications for concrete
aggregates. The ACP refers the Tribunal to paragraphs 8.12-8.20 of Chapter V of the
SOD in that regard. In short, the purpose of a crushing plant designed for the
production of concrete aggregates is to reduce the size of the source material to meet
the overall gradation band of ASTM C 33.

8.6

The ACP also discussed the three fundamental functions of a crushing plant, which
are crushing, screening and classifying. Mr. Pauletto confirmed this in his First
Expert Report.716 The ACP then commented on certain flaws in the Contractor’s
design, which were relevant to each of those functions.

8.7

In the SOR, the Contractor has claimed that the “ACP and its experts systematically
criticise each and every design choice made by GUPC in the PAC and the ATL
crushing plants”.717 This is an exaggeration. The ACP recognizes that there is more
than one way to design a crushing plant. The ACP also recognizes that the Contractor
made certain design and equipment choices that were consistent with Prudent Industry
Practices, although little evidence is provided of the effect of any of the
modifications, or why the ACP should be responsible to pay for them.

716
717

See paragraph 6.4 from pdf page 27 of the First Expert Report of Mike Pauletto. {R-EX-16/27}
See paragraph 815 of Chapter IV on pdf page 332 of the SOR. {SOR/332}
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8.8

The ACP maintains that the Contractor’s most fundamental shortcoming with respect
to crushing was failing to understand the very simple premise of unsuitable material
in, equals unsuitable material out. Not even the most sophisticated and efficient
crushing plant in the world can produce high quality aggregate, with low quantities of
waste, from a contaminated feed.

8.9

However, in addition to discussing the detrimental effect of feeding contaminated
material to the crusher, the SOD criticized certain specific aspects of the Contractor’s
design that created further inefficiencies and that also contributed to problems that the
Contractor faced at the crushing plants. This included the failure to properly screen
and classify material, use of equipment that is known to generate high levels of fines,
and an unnecessarily complex and expensive approach to water treatment, which
ultimately failed.

8.10

Contrary to the Contractor’s assertions, these criticisms were not an “attempt to
distract the Tribunal’s attention from the main issues relating to the concrete
aggregate production claim”.718 Instead, they were part of a credible assessment of
the PAC and ATL crushing plants, which was backed by the opinions of two experts
with many years of crushing experience.

8.11

The ACP will address the Contractor’s responses to those criticisms below. However,
before doing so, the ACP will briefly comment on steps taken by GUPC during the
RFP period and in the procurement of the crushing plants.
i.

8.12

8.13

718

Assessment of basalt characteristics for crushing

The ACP has already addressed the steps taken by GUPC during the RFP period in
assessing the characteristics of the PLE for concrete aggregate production. GUPC’s
main failures were as follows:
(a)

failure to review the basalt cores and core logs for the specific purpose of
assessing potential aggregate sources;

(b)

failure to conduct bulk or pilot testing on representative basalt samples; and

(c)

failure to carefully review and understand the available Site information
during the RFP period.

The most important consequence of these three failures is that the Contractor appears
to have simply not understood the characteristics of its chosen aggregate source. If
GUPC had actually conducted its due diligence during the RFP period, the Contractor
would have understood that the PLE was not a homogenous rock source and that it
required selective excavation or at least segregation in order to yield high quality
aggregate. Instead, GUPC apparently assumed (despite what it stated in the Tender)
that almost everything that it extracted from the PLE could be hauled to the temporary
basalt stockpile and fed to the crusher. The Contractor then designed and operated its
plant on the basis of that unwarranted assumption. Not surprisingly, the Contractor
experienced difficulties, particularly at the commencement of crushing operations in
2011.

See paragraph 824 of Chapter IV on pdf page 334 of the SOR. {SOR/334}
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8.14

The Contractor then scrambled to make a series of late-round, extensive and costly
crushing plant modifications that it now claims are somehow the responsibility of the
ACP. This attempt to shift blame for its own deficient work practices should be
rejected. During the RFP period, GUPC had the opportunity and the responsibility to
inform itself of the Site characteristics. The failure to do this falls squarely on the
Contractor. It is also self-evident that the Contractor did not follow its own Tender
plan to crush only the “best basalt”.
ii.

The Contractor’s procurement of the crushing plants

8.15

The ACP maintains that the Contractor erred by submitting a proposal to potential
crushing plant suppliers based on an assumed, tightly defined flowsheet. In response
to this, the Contractor has stated in the SOR that it “provided the crushing plant
tenderers with the type of information that is usually submitted in this context”.719
The Contractor has further criticized the ACP’s statement that the Contractor should
have provided bulk testing results to the crushing plant suppliers so that they could
better understand the source material.

8.16

The ACP has already addressed the Contractor’s erroneous position regarding bulk
testing. Contrary to the Contractor’s claims, it would have been entirely possible to
conduct bulk testing on representative basalt samples and to provide the results of
those tests to the crushing plant tenderers. It would not have required the Contractor
to replicate “the same process as during the Project, with substantial material
excavated from the Site”.720

8.17

Instead, as discussed by Mr. Pauletto, bulk testing would have required a relatively
minimal time and financial commitment, and the information gained from it would be
invaluable.721 It would not be necessary to optimize drill and blast patterns. It would
not be necessary to construct a “representative plant”. It would only require the key
pieces of equipment that the Contractor intended to use, including a jaw crusher, cone
and VSI. GUPC could have also carried out trial tests at the Vacamonte crushing
plant, just as the Contractor did after the award of the Contract.

8.18

Dr. Dance agrees with this, and confirms that the “tender period provided time to
generate bulk samples of both coarse and fine aggregate products – with particular
emphasis on the manufactured sand gradations”.722 As Dr. Dance explains, “this
could be done without optimised blasting practices as multiple stages of crushing and
screening would provide good information of expected size reduction at each
stage”.723 Importantly, Dr. Dance confirms that he “would expect that the issues
claimed by the Contractor concerning material degradation would have been very
evident if samples had been tested at this stage”.724

8.19

Instead of testing representative material, GUPC provided expected granulometric
curves that were based on basalt from Iceland.725 This makes no sense and is of little

719
720
721
722
723
724
725

See paragraph 850 of Chapter IV from pdf page 339 of the SOR. {SOR/339}
See paragraph 852 of Chapter IV on pdf page 340 of the SOR. {SOR/340}
See paragraphs 3.8-3.35 on pdf pages 7-15 of the Second Expert Report of Mike Pauletto. {R-EX-29/7}
See paragraph 11 on pdf pages 3-4 of the Second Expert Report of Dr. Adrian Dance. {R-EX-18/3}
See paragraphs 11 on pdf page 4 of the Second Expert Report of Dr. Adrian Dance. {R-EX-18/4}
See paragraphs 11 on pdf page 4 of the Second Expert Report of Dr. Adrian Dance. {R-EX-18/4}
See paragraph 854 of Chapter IV on pdf page 340 of the SOR. {SOR/340}
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value for a project in Panama, which is an entirely distinct region. In the SOR, the
Contractor has failed to provide any explanation as to why it believed that Icelandic
basalt was representative of the PLE. GUPC’s decision to use these curves is
especially surprising given that it had access to the stockpiled basalt from the 1939
excavation, and could have conducted bulk or pilot tests on this material. It also had
access to the fully functional Vacamonte crushing plant. Instead, GUPC chose to
provide granulometric curves on basalt located more than 7,000km away from the
PLE. This is bizarre.
8.20

On the one hand, the Contractor and Mr. Buffa claim in the SOR that they provided
this information regarding Icelandic basalt because it was basalt that “they considered
to be representative of the PLE basalt”.726 On the other hand, Mr. Buffa states that
the purpose of the granulometric curve was in fact only to “provide the crushing plant
suppliers with information of the expected size of the input of the crushing plants”,
rather than “give precise data on the PLE basalt”.727

8.21

Mr. Buffa believes that the crushing plant tenderers have a “database with records
from hundreds of projects where different types of rock are crushed with different
types of equipment so that the waste generated varies each time”.728 The “database”
that Mr. Buffa refers to consists of the following extract from a Terex-Cedarapids
booklet, “showing the expected gradation for the output of various types of VSIs,
when fed different rocks, different feed curves, and operated at different
revolutions”.729

726
727
728
729

See paragraph 855 of Chapter IV from pdf page 340 of the SOR {SOR/340} and paragraph 70 from pdf
page 17 of the Second Witness Statement of Alberto Buffa. {C-WS-27/17}
See paragraph 70 from pdf page 17 of the Second Witness Statement of Alberto Buffa. {C-WS-27/17}
See paragraph 33 on pdf page 10 of the Second Witness Statement of Alberto Buffa. {C-WS-27/10}
See paragraph 33 on pdf page 10 of the Second Witness Statement of Alberto Buffa {C-WS-27/17} and
extract from Performance Handbook, 19th Ed. - Terex Cedarapids at Exhibit C-1599. {C-1599}
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Figure 51 – Extract from Cedarapids Performance Handbook

8.22

As Mr. Pauletto discusses in his Second Expert Report, the Terex Cedarapids
Performance Handbook is “extremely high level” and “essentially assumes that all
basalt will behave in the same way”.730 While this is fine for getting a high level
assessment for how various pieces of Terex equipment will function, it says nothing
about how a particular type of basalt will behave when crushed, including how much
waste it will generate.

8.23

Dr. Dance also noted in his First Expert Report that the Contractor prescribed
flowsheets based on preliminary, unverified simulations and assumed, tightly defined
flowsheets, without being correlated in any way in accordance with the actual
material properties.731 Bulk testing on representative samples would have allowed for
such correlation. The Contractor claims that none of the Tenderers provided

730
731

See paragraph 6.25 on pdf page 49 of the Second Expert Report of Mike Pauletto. {R-EX-29/49}
See paragraph 41 on pdf page 13 of the First Expert Report of Dr. Adrian Dance. {R-EX-18/13}
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alternative flowsheets, despite being invited to do so.732 The Contractor submits that
this is an indication that GUPC’s design was suitable. The ACP submits that GUPC
simply did not provide sufficient information for the tenderers to develop any such
alternatives.
8.24

Dr. Dance explains this in further detail in his Second Report, stating that he has
“completed hundreds of simulation exercises of crushing and grinding plants and in
my opinion, additional information on material properties is always welcome to
assign a confidence level on the simulation results”.733 The limited information
provided by GUPC did not allow the crushing plant tenderers to fully assess the
material source. For that reason, the manufacturers’ flowsheets would not be capable
of “estimating non-product streams”, and therefore would not be a reliable indicator
of estimated waste.734

8.25

Finally, the Contractor has stated in the SOR that GUPC “correctly designed the
crushing plants as temporary facilities”.735 This is in response to Dr. Dance’s
criticism in his First Expert Report that GUPC designed the crushing plants as if they
were temporary, small capacity plants. Contrary to the Contractor’s characterization,
Dr. Dance was not attempting to “draw a causal link between the size of a crushing
plant and its temporary or permanent nature”.736

8.26

Instead, his point was made with respect to the degree of diligence that GUPC should
have exercised during the RFP period. It is uncontroversial to state that a tenderer for
a contract which included one of the largest aggregate plants ever built should
conduct bulk trials on representative samples. This was Dr. Dance’s point. Of
course, there are differences between the equipment needs from one plant to the next,
whether temporary or permanent. But the Contractor cannot possibly be saying that it
was reasonable for GUPC to approach the design of the PAC and ATL plants as if
they were “temporary, small capacity plants”.737
c.

8.27

732
733
734
735
736
737
738

Deficiencies in the PAC and ATL crushing plant designs

Contrary to the Contractor’s assertions, the ACP has not “criticize[d] almost every
design choice made by GUPC” with respect to the PAC and ATL crushing plants.738
Instead, the ACP’s criticisms were targeted and focused on five key deficiencies:
(a)

screen sizing and capacity;

(b)

Hopper H6;

(c)

classification of fine aggregates;

(d)

production of superfine sand; and

See paragraph 862 of Chapter IV on pdf page 342 of the SOR {SOR/342} and paragraph 78 on pdf page 19
of the Second Witness Statement of Alberto Buffa. {C-WS-27/19}
See paragraph 17 on pdf page 5 of the Second Expert Report of Dr. Adrian Dance. {R-EX-18/5}
See paragraph 23 on pdf page 6 of the Second Expert Report of Dr. Adrian Dance. {R-EX-18/6}
See paragraphs 867-872 of Chapter IV from pdf page 343 of the SOR. {SOR/343}
See paragraph 869 of Chapter IV on pdf page 343 of the SOR. {SOR/343}
See paragraph 40 on pdf page 13 of the First Expert Report of Dr. Adrian Dance. {R-EX-4/13}
See paragraph 874 of Chapter IV on pdf page 344 of the SOR. {SOR/344}
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(e)
8.28

water treatment.

Again, the ACP will not repeat its arguments in detail in this Rejoinder. Instead, the
ACP refers the Tribunal again to paragraphs 8.51-8.68 of Chapter V of the SOD, and
responds below to the specific issues raised by the Contractor in the SOR, and the
expert reports and witness statements cited therein.
i.

Screen sizing and capacity

8.29

Screening is the process of sizing material before either recirculating it to be crushed
again, or conveying it to the next crusher, or to stockpiles for finished aggregates.
This is all done in order to ensure that the gradation band is met. The key aspects of
screening include the size of the screens, the number of the screens and the capacity at
which the screens run.

8.30

The ACP has presented evidence that the Contractor used undersized screens that
became overloaded, causing inefficiencies at the plant that include high recirculation
loads. This is based on photographs taken by Dr. Dance, including the photograph
below, and his own actual observations during his October 2013 Site visit, during
which “every screen 19mm or finer was heavily loaded and passing fine particles to
the coarse stream for re-crushing”:739

Figure 52 – Example of Overloaded Wet Sreens at the Pacific Crushing Plant

8.31

In the SOR, the Contractor claims that the screens were properly sized, and relies on
Mr. Gold’s 2015 testing program. However, as confirmed by Mr. Pauletto and Dr.
Dance, the 2015 testing does not support Mr. Gold’s conclusions. As a general point,
“Mr. Gold took belt gradations readings from the common belt rather than measuring
material off of each of the screen decks”.740 As a result this will not necessarily detect
localized screen overloading. Nonetheless, even Mr. Gold’s July 2015 testing shows
clear evidence of fines reporting to the oversize fraction, as Dr. Dance confirms.741

8.32

The Contractor also incorrectly claims that a two-deck screening system would have
been more efficient. As Mr. Pauletto explains, “a three-deck screen system that
included a scalp screen prior to the tertiary phase would have allowed the Contractor

739
740
741

See paragraph 34 on pdf page 11 of the First Expert Report of Dr. Adrian Dance. {R-EX-4/11}
See paragraph 4.30 on pdf page 27 of the Second Expert Report of Mike Pauletto. {R-EX-29/27}
See paragraph 28 on pdf pages 6-7 of the Second Expert Report of Dr. Adrian Dance. {R-EX-18/6}
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more variability in screening to balance recirculation loads, split some products to
recirculate and reduce load on other decks”.742
ii.
8.33

Hopper H6

As explained by Dr. Dance “[i]t is typical in a crushing flowsheet design to keep
carefully screened streams separate – after all, screening capacity was used to
generate these narrow size fractions”.743 Hopper H6 is inconsistent with this basic
premise. Hopper H6 received several different aggregate streams ranging from 038mm scalped material to much finer, quaternary crushed product, as shown in the
photograph below, which was provided in Dr. Dance’s First Expert Report.744

Figure 53 – Photographs of Hopper H6

8.34

The deficiency in this somewhat unusual design feature is that it recombines streams
that have already been screened several times. As discussed by Mr. Pauletto, it would
have been more efficient to use bins or surge piles, which have greater capacity and
would not result in recombing streams.745 In the SOR, the Contractor has little to say
in response to this, and relies on Mr. Gold’s explanation that Hopper H6 was “just a
collection hopper for crushed materials on their way to [sic] next stage in the
crushing and sizing process”.746

8.35

This obviously does nothing to explain the design flaw, the effect of which is
evidenced by Dr. Dance’s JKSimMet analysis.747 Mr. Gold does not actually address
this data, but instead criticizes the software in general, claiming that it is “not

742
743
744
745
746
747

See paragraph 4.31 on pdf pages 27-28 of the Second Expert Report of Mike Pauletto. {R-EX-29/27}
See paragraph 119 on pdf page 29 of the First Expert Report of Dr. Adrian Dance. {R-EX-4/29}
See paragraph 119 and Figure 8.1 on pdf pages 29-30 of the First Expert Report of Dr. Adrian Dance.
{R-EX-4/29}
See paragraph 6.24 on pdf page 39 of the First Expert Report of Mike Pauletto. {R-EX-16/39}
See paragraph 107 on pdf page 54 of the Second Expert Report of Gregory Gold. {C-EX-17/54}
See paragraph 150 on pdf page 35 of the First Expert Report of Dr. Adrian Dance. {R-EX-4/35}
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commonly used in the aggregate industry”.748 This is neither true nor relevant.
JKSimMet is actually more reliable than Bruno software given the model is calibrated
to actual test gradations as opposed to using standardized hardness characteristics.749
8.36

In his Second Report, Dr. Dance has again noted that the Hopper H6 discharge
streams report to either the Atlantic transport barge or to the Pacific tertiary screens.
Sample gradations collected on 5 July 2012 confirm that “the Atlantic feed material is
much coarser than the tertiary screen feed – both discharged from the same Hopper
H6 at the same time”.750 As Dr. Dance confirms, “[t]hese gradations provide
evidence of the variable size discharging from Hopper H6”.751

8.37

Mr. Versteele has also claimed that he ran tests that confirmed that “no particular
screen was directly influenced or overloaded by use of Hopper H6”.752 This is highly
dubious as he has provided no documentary evidence whatsoever of these tests, nor
has he explained what tests were conducted or described any actual data.
iii.

Classification of fine aggregates

8.38

As discussed in the SOD and in Mr. Pauletto’s First Expert Report, the Contractor
erred in using hydro-separators to separate fine aggregates by size.753 The primary
reason for this is that they produce only one cut of aggregates, as opposed to
classifying tanks, which allow better control over gradations. The Contractor and Mr.
Gold disagree on the basis that hydro-separators are “more modern and efficient
equipment”.754 This is incorrect.

8.39

A classifying tank is particularly useful in filling the desired sand band given the
greater control over gradations, which makes it easier to comply with ASTM C 33.
The fact that hydro-separators are “more modern” does not make them more effective.
Mr. Pauletto has also provided a specific, real world example of a major British
Columbia dam project in which classifying tanks have proven to be the far more
effective means of separating fine aggregates.755
iv.

8.40

748
749
750
751
752
753
754
755
756

Production of superfine sand

As Mr. Pauletto explains in his First Expert Report, the Contractor erred in using rod
mills to grind 1.5-4.75mm material and 5-8mm material to produce finer sand.756 In
response, the Contractor and Mr. Gold have stated that the “finest common feed size
for a VSI is 10-25 mm”, and then suggested that using VSIs would mean that excess

See paragraph 106 on pdf page 54 of the Second Expert Report of Gregory Gold. {C-EX-17/54}
See Section 6 from pdf page 24 of the Second Expert Report of Dr. Adrian Dance. {R-EX-18/24}
See paragraph 36 on pdf page 8 of the Second Expert Report of Dr. Adrian Dance {R-EX-18/8} and
ACP, LCU and Fall Line Raw Data at Exhibit R-0892. {R-0892}
See paragraph 37 on pdf page 8 of the Second Expert Report of Dr. Adrian Dance. {R-EX-18/8}
See paragraph 50 on pdf page 15 of the First Witness Statement of Pieterjan Versteele. {C-WS-45/15}
See paragraphs 6.28-6.30 from pdf page 41 of the First Expert Report of Mike Pauletto. {R-EX-16/41}
See paragraph 909 from pdf page 351 of Chapter IV of the SOR {SOR/351} and paragraph 118 on pdf page
57 of the Second Expert Report of Gregory Gold. {C-EX-17/57}
See paragraph 4.16 on pdf pages 22-23 of the Second Expert Report of Mike Pauletto. {R-EX-29/22}
See paragraph 6.29 on pdf page 42 of the First Expert Report of Mike Pauletto. {R-EX-16/42}
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coarse sand could not be further processed and would have to be treated as waste.757
This is incorrect.
8.41

In his Second Expert Report, Mr. Pauletto explains that 2-8mm material is acceptable
to run through VSIs, and it can be done without generating the higher percentages of
fines that come from rod mills.758 Once again, this opinion is backed by Mr.
Pauletto’s actual real world experience at the East Dam plant.759 Even Mr. Gold
accepts that rod mills are “not commonly used in the aggregate industry”, while
suggesting that the Contractor somehow had to use them in this case to get the right
gradations.760 This is simply incorrect.
v.

Water treatment

8.42

The Contractor’s chemical approach to water treatment, which included the use of
hydro-separators and a concentrated liquid flocculant mixture, was overly
complicated, expensive and ineffective. As confirmed by Mr. Pauletto, ultra-fine
recovery units (“UFRs”) would have been less expensive, more effective and more
efficient in terms of size and capacity. The Contractor and Mr. Gold have disagreed
with this, largely on the basis that UFRs “only segregate fines above a certain size
from the remaining slurry, but the water cannot be recirculated in the plant because
all finer fines are still in there”.761

8.43

While it is true that some residual fines are not captured and disposed of by UFRs,
they are still far more cost effective and efficient than the Contractor’s system. As
Mr. Pauletto explains, UFRs take solids out of water, generally down to 325 mesh
size.762 The water can then be further pumped and sent to a holding reservoir so that
the residual fines can settle out.763 Once the fines settle, the water can be recirculated
back to the crushing plant for further use.764

8.44

The Contractor and Mr. Gold are also incorrect with respect to the sizing of UFRs.
While it is true that multiple UFRs would be required for the Contractor’s crushing
plant, Mr. Pauletto nevertheless confirms that, when placed side-by-side in the
manner shown below, multiple UFRs would still take up significantly less space than
a clarifying tank.765 Mr. Pauletto discusses an example of this set-up, which is shown
in the below crushing plant, erected in 2007 (and operational in 2008) for the
Everglades Agricultural Area dam near Miami, Florida.766

757
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See paragraph 887 of Chapter IV from pdf page 246 of the SOR {SOR/246} and paragraph 111 on pdf page
55 of the Second Expert Report of Gregory Gold. {C-EX-17/55}
See paragraph 4.13 on pdf pages 21 and 22 of the Second Expert Report of Mike Pauletto. {R-EX-29/21}
See paragraph 4.13 on pdf pages 21 and 22 of the Second Expert Report of Mike Pauletto. {R-EX-29/21}
See paragraph 115 from pdf page 56 of the Second Expert Report of Gregory Gold. {C-EX-17/56}
See paragraph 915 of Chapter IV on pdf page 353 of the SOR {SOR/353} and paragraph 124 from pdf page
58 of the Second Expert Report of Gregory Gold. {C-EX-17/58}
See paragraph 4.18 on pdf page 23 of the Second Expert Report of Mike Pauletto. {R-EX-29/23}
See paragraph 4.18 on pdf page 23 of the Second Expert Report of Mike Pauletto. {R-EX-29/23}
See paragraph 4.18 on pdf page 23 of the Second Expert Report of Mike Pauletto. {R-EX-29/23}
See paragraph 4.20 and Figure 1 on pdf page 24 of the Second Expert Report of Mike Pauletto.
{R-EX-29/24}
See paragraph 4.20 and Figure 1 on pdf page 24 of the Second Expert Report of Mike Pauletto.
{R-EX-29/24}
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Figure 54 – 2007 Crushing Plant for the Everglades Agricultural Area

8.45

Mr. Pauletto has also confirmed, once again based on actual real world experience,
that UFRs are significantly less expensive than the Contractor’s chemical approach to
water treatment. This is discussed further with respect to the Contractor’s eventual
use of coagulant as a crushing plant modification.767
vi.

Further design deficiencies

8.46

In addition to the five key categories listed above, the ACP referred to the
Contractor’s use of cone crushers as secondary and tertiary crushers and the failure to
use a grizzly to aid in separating material at the excavation site.

8.47

The ACP and Mr. Pauletto maintain that the Contractor should have used horizontal
shaft impactors (“HSIs”) rather than cone crushers.768 The biggest advantage of HSIs
is that they produce a cube-shaped particle, which leads to a better gradation of sand.
The cube-shaped particle has more water demands, which translate to stronger
concrete. By contrast, as explained by Mr. Pauletto, requires “more water and cement
paste to produce concrete due to the greater surface area of the elongated particle
that results from cone crushers”.769 The Contractor’s response to this is largely
premised on the higher wear costs of HSIs and their alleged propensity to produce
higher percentages of fines.770

8.48

Mr. Pauletto confirms that the slightly higher wear costs are justified given the
benefits that HSIs can provide.771 Additionally, if used properly HSIs do not produce
higher quantities of unusable fines; rather, they produce a better sand product that

767
768
769
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See paragraphs 5.39-5.43 on pdf pages 37-39 of the Second Expert Report of Mike Pauletto.
{R-EX-29/37}
See paragraphs 4.5 and 4.6 on pdf page 19 of the Second Expert Report of Mike Pauletto. {R-EX-29/19}
See paragraph 4.6 on pdf page 19 of the Second Expert Report of Mike Pauletto. {R-EX-29/19}
See paragraphs 883 and 884 of Chapter IV on pdf pages 345 and 346 of the SOR {SOR/345} and paragraph
50 on pdf page 15 of the First Witness Statement of Pieterjan Versteele. {C-WS-45/15}
See paragraph 4.5 on pdf page 19 of the Second Expert Report of Mike Pauletto. {R-EX-29/19}
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would have made it easier for the Contractor to produce compliant sand at an earlier
stage of the crushing process.
8.49

As for the grizzly, Mr. Pauletto and Mr. Belken have both discussed grizzlies in
detail.772 A grizzly can be thought of as an industrial-size sieve that can separate
material of a certain size. In his First Witness Statement, Mr. Belken stated that the
Contractor would have benefitted from using a grizzly at the excavation site, and Mr.
Belken confirms in his Second Witness Statement that the Contractor actually did
contemplate doing this to obtain rip-rap and other material for dams and
cofferdams.773 In the SOR, the Contractor refers to a grizzly that it used at the
primary stage of crushing to allow materials that were smaller than 200mm to bypass
the jaw crusher.774

8.50

The purpose of the primary stage grizzly is different from the grizzly that Mr. Belken
describes. The purpose of the grizzly at the primary stage is only to effectively
“scalp” material that is already a certain size, so as to prevent unnecessary wear on
the jaw crusher. However, that scalped material is not removed from the aggregate
stream; it simply bypasses the primary stage.775 Mr. Belken was referring to a grizzly
that would be used at the excavation site in order to segregate basalt that was suitable
for aggregates from other material.776

8.51

The Contractor very clearly had a serious issue accomplishing this, as the record
demonstrates. While a grizzly might not have been the perfect solution, it was one of
many ways for the Contractor to deal with the persistent problem of contamination,
and was certainly more sensible than the Contractor’s decision to address such issues
through crushing plant modifications.
d.

8.52

772

773
774
775

776
777

Modifications to the PAC and ATL crushing plants

The Contractor continues claim that it was “forced to implement” both temporary and
permanent modifications to the PAC and ATL crushing plants, and that the ACP is
somehow responsible for those modifications to tune of USD 18,034,919.777 The
ACP’s position remains as set forth in paragraphs 8.69-8.113 of the SOD. The reality
is that every temporary and permanent modification that the Contractor refers to in the
SOR was either (a) completely unnecessary and inefficient; and/or (b) a direct result
of the Contractor feeding contaminated material to the crushing plant. It is the
Contractor, not the ACP, who should bear this cost.

See paragraphs 4.2 and 4.2 on pdf pages 18 and 19 of the Second Expert Report of Mike Pauletto
{R-EX-29/18} and paragraphs 83-91 on pdf pages 29-31 of the Second Witness Statement of Loren
Belken. {R-WS-21/29}
See paragraph 61 on pdf page 18 of the First Witness Statement of Loren Belken {R-WS-9/18} and
paragraphs 87-89 on pdf page 30 of the Second Witness Statement of Loren Belken. {R-WS-21/30}
See paragraphs 892 and 893 of Chapter IV on pdf page 348 of the SOR {SOR/348} and paragraph 92 on
pdf page 49 of the Second Expert Report of Gregory Gold. {C-EX-17/49}
See paragraphs 4.2-4.4 on pdf pages 18 and 19 of the Second Expert Report of Mike Pauletto
{R-EX-29/18} and paragraph 84 on pdf page 29 of the Second Witness Statement of Loren Belken.
{R-WS-21/29}
See paragraph 84 on pdf page 29 of the Second Witness Statement of Loren Belken. {R-WS-21/29}
See paragraph 277 of Chapter IX on pdf page 1143 of the SOR {SOR/1143} and paragraph 5.2 on pdf page
24 of the Second Expert Report of Martin Hunter. {C-EX-20/24}

208

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 334 of
843

8.53

It should also be noted, as discussed by Dr. Dance,778 that in most instances, the
Contractor has failed to provide any evidence of the actual effect of the extensive
crushing plant modifications. There is little to no discussion of:
(a)

whether the modifications actually worked in fixing the Contractor’s alleged
problems;

(b)

whether the modifications needed to be calibrated or adjusted in any way once
they were implemented; or

(c)

the extent to which the modifications impacted other stages of the crushing
process.

8.54

Instead, the Contractor simply claims that it was forced to buy new equipment, and
that the ACP should pay for it. As discussed below, the Contractor only has itself to
blame for resorting to extensive plant modifications to cure deficient work practices.

8.55

Finally, it should be noted that the ACP and its experts have stated that some of the
Contractor’s modifications can be considered a reasonable response under the
circumstances. For the avoidance of doubt, this should not be construed in any way
as confirming that they ACP should somehow be required to compensate the
Contractor for those modifications. To be clear, the cost of all of the crushing plant
modifications should fall squarely on the Contractor. The ACP has been very clear on
its position, which is that while certain modifications might have been a reasonable
response to the Contractor’s problems, it is the Contractor who created those
problems by introducing contaminated material into the crushing plant stream.
i.

Opening of Aguadulce Hill Quarry “earlier than anticipated”

8.56

The Contractor admits that it always planned to mine basalt from Aguadulce Hill
Quarry and to use it for a variety of different purposes, including the production of
aggregate.779 This is not in dispute. It was for the Contractor to decide how to use the
Aguadulce Hill Quarry basalt, and it was for the Contractor to decide how and
whether to change its plans in that regard during the course of the Works.

8.57

The Contractor’s complaint is that it was somehow “forced” to use Aguadulce Hill
Quarry basalt for concrete aggregate (as opposed to aggregate for other uses) sooner
than it planned during the RFP period.780 This has nothing to do with the ACP. Once
again, it was for the Contractor to decide how and when to source aggregate and from
which quarry.

8.58

In the SOR, the Contractor blames the ACP for somehow ruining its plan to use the
Aguadulce Hill Quarry basalt “exclusively for the construction of the temporary
cofferdam and other uses” for the first 36 months of the Project.781 This entire
discussion is irrelevant. Any deviation from the Contractor’s plan with respect to the

778
779
780
781

See paragraph 100 on pdf page 25 of the Second Expert Report of Dr. Adrian Dance. {R-EX-18/25}
See paragraph 940-943 of Chapter IV on pdf pages 358 and 359 of the SOR. {SOR/358}
See paragraph 945 of Chapter IV on pdf page 360 of the SOR {SOR/360} and paragraph 71 from pdf page
24 of the Second Witness Statement of María Baz. {C-WS-26/24}
See paragraph 942 of Chapter IV on pdf page 359 of the SOR. {SOR/359}
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source for concrete aggregates was the choice and the responsibility of the Contractor
alone, not the ACP.
8.59

Moreover, its original plan did not work because of its own failings in respect of the
cofferdam, which mean that:
(a)

the basalt that GUPC had intended to harvest from the Pacific Entrance
Channel was not there as it had been dredged away years before (as the
Contractor should have realized);

(b)

GUPC could not harvest even deeper basalt in the dry; and

(c)

GUPC needed more aggregates for the cofferdam which had to be both deeper
and longer than it had planned.

8.60

The Cofferdam Final Award found that the Contractor was fully responsible for these
failures.782

8.61

Finally, as the ACP has demonstrated, the reason the Contractor was unable to use the
PLE basalt for aggregate is that the Contractor contaminated the temporary basalt
stockpile with weathered basalt and other material, unsuitable for concrete aggregates
and then fed that material to the crusher. The Contractor alone must be held
accountable for its own poor work practices.
ii.

Recalibration of the PAC and ATL crushing plants and external
sourcing of aggregates

8.62

The ACP has already discussed this temporary modification in the SOD. Calibration
is a common first step in addressing production problems at a crushing plant. As the
Contractor admits, calibration “would not remedy the effects of ‘contaminated
feed’”.783 It is not at all surprising that this did not fix the Contractor’s problems.

8.63

As to the decision to source aggregates from external suppliers, once again, this was
the Contractor’s decision to make. The Contractor has presented no evidence that this
measure was caused by the ACP.
iii.

8.64

782
783
784

Temporary removal of the 0-38mm material

The Contractor’s decision to scalp the 0-38mm material from the primary crusher was
a result of alleged “clogging” that required the Contractor, at times, to “spend a whole
day cleaning the plant and removing the mud”.784 The “mud” was contaminated
material that never should have entered the plant in the first place. The ACP has
provided extensive evidence of this. The “mud” was never basalt. It was always
mud, and it never should have been fed to the crusher.

See the Cofferdam Final Award at Exhibit R-0001. {R-0001}
See paragraph 962 of Chapter IV on pdf page 364 of the SOR. {SOR/364}
See paragraph 968 of Chapter IV on pdf page 365 of the SOR; {SOR/365} paragraphs 52-55 from pdf page
18 of the Second Witness Statement of María Baz {C-WS-26/18} and paragraph 50 from pdf page 17 of
the First Witness Statement of Pieterjan Versteele. {C-WS-45/17}
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8.65

Not surprisingly, the scalping of the 0-38mm material also did not completely solve
the Contractor’s problems, as scalping will not eliminate all contaminated material.
As Mr. Pauletto explains, “[i]f there is a significant amount of mud and/or other
deleterious material that is mixed with rock and fed to the crusher, it is inevitable that
some of this material will remain on the rock, including rock that is larger than
38mm”.785 Mr. Pauletto further notes that “scalping removes a certain size of
material; it does not guarantee removal of all of a certain type of material”.786

8.66

Two further points should be made. First, the Contractor claims that up to 40% of the
input of the PAC crushing plant was removed during the scalping of the 0-38mm
material.787 This is completely unsupported by any credible evidence. Ms. Baz
originally made this claim in her First Witness Statement.788 Mr. Gold then claimed
to agree with it, but instead of providing any of his own actual data, he simply relied
on Ms. Baz’s statement.789 However, Ms. Baz’s opinion was based solely on notes
from a Pacific Construction Meeting, in which Mr. Versteele stated that “the material
produced as a 0.38mm material is finding its last resort as a transition material for
the cofferdam at the rate of 40% of the total amount”.790 Again, this is not supported
by any actual data. It is simply a remark made at a meeting.

8.67

In her Second Witness Statement, Ms. Baz now relies on what she describes as “the
gradation of some tests we did on the output of the PAC primary and secondary
crushers in February 2011, prior to the removal of the 0-38mm material on the PAC
crushing plant”.791 According to Ms. Baz, Figure 7 of her Second Witness Statement,
which reflects the gradations tests, shows that “the PLE basalt produced so many
fines that 36.5% of the output of the primary crushers was 0-38mm material”.792 Mr.
Gold presents a similarly selective data set in his Second Expert Report, relying on a
mere three days of gradations, none of which had averages approaching 40%.793

8.68

This is yet another example of the Contractor being highly selective and self-serving
in presenting its evidence. It is not at all credible to apply the very limited numbers
cited by Ms. Baz and Mr. Gold to the entirety of the period during which the
Contractor was scalping the 0-38mm material, and even if this could be credibly done,
it must be noted that even their own numbers are well below 40%. Dr. Dance has in
fact looked at a much broader data set within that period of time and concluded that
Ms. Baz and Mr. Gold’s figures are grossly overstated.794 In reality, based on Dr.
Dance’s review the Contractor was removing approximately 16% on average of the 038mm material.795

785
786
787
788
789
790
791
792
793
794
795

See paragraph 5.19 on pdf page 32 of the Second Expert Report of Mike Pauletto. {R-EX-29/32}
See paragraph 5.21 on pdf page 33 of the Second Expert Report of Mike Pauletto. {R-EX-29/33}
See footnote 1233 of Chapter IV on pdf page 255 of the SOD. {SOD/255}
See paragraph 106 on pdf page 36 of the First Witness Statement of María Baz. {C-WS-14/36}
See paragraph 226 on pdf page 87 of the First Expert Report of Gregory Gold. {C-EX-7/87}
See page 18 of Pacific Construction Meeting Notes 00917 dated 30 March 2011 at Exhibit C-0595.
{C-0595/18}
See paragraph 48 on pdf page 16 of the Second Witness Statement of María Baz. {C-WS-26/16}
See paragraph 49 on pdf page 17 of the Second Witness Statement of María Baz. {C-WS-14/17}
See paragraph 168 from pdf page 75 of the Second Expert Report of Gregory Gold. {C-EX-17/75}
See paragraphs 39-48 on pdf pages 10-12 of the Second Expert Report of Dr. Adrian Dance.
{R-EX-18/10}
See paragraph 41 on pdf page 10 of the Second Expert Report of Dr. Adrian Dance {R-EX-18/10} and
See Crushing Plant Conveyor Belt C1b gradations at Exhibit R-1546. {R-1546}
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8.69

The second point is one that the ACP has already made. Once again, scalping
removes material based on its size, not based on its type. Not all of the material that
the Contractor scalped was unusable. Ms. Baz herself has admitted this in her First
Witness Statement.796 If the material could be used for other purposes, it should not
be considered waste, as the ACP explains further below.
iv.

Opening of the cyclones at the sand treatment plant

8.70

The Contractor continues to claim in the SOR that it opened the cyclones at the sand
treatment plant because they “were overloaded with fines, so that a lot of fine material
remained in the water that was being recirculated”.797 The ACP’s position was, and
still is, that the Contractor has provided no credible explanation as to why the ACP
should be responsible for this modification. Any excess of fine material is a direct
result of a contaminated feed. In the SOR, the Contractor claims that contamination
would no longer be an issue at this stage in the process because “the multiple
screening and washing of aggregates before they reached the cyclones in the PAC
and ATL sand treatment plants would have eliminated any potential
contamination”.798

8.71

This is a convenient explanation for the Contractor, but unfortunately it has no basis
in reality. Screening and washing will not eliminate all contaminated material. If that
were the case, it also would have removed the so-called “sticky mud” that the
Contractor complains about.

8.72

In the SOR, the Contractor makes a further attempt to disregard the evidence of
contamination by stating that the ACP’s theory “does not explain why GUPC
continued to experience problems with excessive fines when using the Aguadulce and
Cocoli Basalt, where no possible contamination took place”.799 Of course this
statement assumes that the Contractor did experience excessive fines at those two
other quarries. There is no evidence of this. It also appears to be a tacit admission
that at least “possible contamination” did in fact take place at the PLE.
v.

Hydraulic hammers

8.73

There is no valid explanation as to why the ACP should be responsible for the cost of
hydraulic hammers. The purpose of hydraulic hammers is to reduce the size of large
boulders that the primary crusher has difficulty gripping. This has nothing to do with
excess fines or with any alleged “rapid degradation”.

8.74

The Contractor has criticized Mr. Pauletto for stating that GUPC should have used
hydraulic hammers at the outset. However, the Contractor misses the point. As
confirmed by Mr. Pauletto, hydraulic hammers are a better alternative to an excavator

796
797
798

799

See paragraph 106 on pdf page 69 of the First Witness Statement of María Baz. {C-WS-14/69}
See paragraph 972 of Chapter IV on pdf page 367 of the SOR {SOR/367} and paragraph 33 on pdf page 10
of the Second Witness Statement of Alberto Buffa. {C-WS-27/10}
See paragraph 975 of Chapter IV on pdf page 368 of the SOR {SOR/368} ; paragraph 175 on pdf page 77
of the Second Expert Report of Gregory Gold {C-EX-17/77} and paragraph 50 on pdf page 15 of the
First Witness Statement of Pieterjan Versteele. {C-WS-45/15}
See paragraph 975 on pdf page 368 of Chapter IV of the SOR. {SOR/368}
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tooth, which the Contractor apparently used in the early stages of the Project.800 Mr.
Pauletto’s point was that hydraulic hammers should have been available for use from
the start if the Contractor encountered oversize boulders, not that they should have
been used to crush every rock that entered the crusher.801 Regardless, there is no basis
to claim this cost from the ACP.
vi.

Installation of a primary washing line

8.75

The Contractor continues to claim in the SOR that the primary washing line, which
was abandoned shortly after it was installed, was “intended to eliminate the excess
fines in the input of the secondary crushers”.802 However, the Contractor should not
have been experiencing any excess fines at all during this stage of crushing.

8.76

In fact, the only feasible explanation for excess fines during the primary stage would
be that the feed source was contaminated with unsuitable material. Otherwise it
would be extremely unlikely for a jaw or cone crusher to reduce rock to -75μm in
size. The reason for this, as Dr. Dance explains, is that “[j]aw and cone crushers...
cannot apply enough specific energy to generate [-75μm] particles in [] significant
quantities”.803

8.77

Dr. Dance’s analysis of the available gradations data confirms this, as the data
generally reports less than 2% of -75μm particles collected after primary crushing in
the Pacific aggregate plant over a period of three years.804 Nonetheless, the
Contractor would rather blame its alleged problems on the ACP through its
unsupported theory of “rapid degradation”. There is no evidence that the PLE basalt
degraded in the manner described by the Contractor.

8.78

Mr. Gold also states that “[i]t was very wet at times at the Crushing Plants and the
fact that there was clogging does not mean that contaminated materials were being
fed into the plants”.805 Nor does the fact that it was “wet at times” mean that the ACP
should be required to pay for the Contractor’s washing line. The simple fact is that
the washing line was one of many measures that the Contractor took to deal with a
problem that should have been addressed at the excavation site through proper work
procedures. It should also be noted that the Contractor stopped using the primary
washing line once it stopped feeding contaminated material from the temporary basalt
stockpile to the crusher.
vii.

8.79

800
801
802
803
804
805
806

Installation of new tertiary and quaternary crushers at the Pacific
and Atlantic crushing plants

The Contractor’s stated reason for adding tertiary and quaternary crushers was to
“increase the production of coarse and fine aggregates”.806 The ACP maintains its

See paragraph 5.22-5.25 on pdf pages 33 and 34 of the Second Expert Report of Mike Pauletto.
{R-EX-29/33}
See paragraph 5.22-5.25 on pdf pages 33 and 34 of the Second Expert Report of Mike Pauletto.
{R-EX-29/33}
See paragraph 982 of Chapter IV on pdf page 369 of the SOR. {SOR/369}
See paragraph 28 on pdf page 10 of the First Expert Report of Dr. Adrian Dance. {R-EX-4/10}
See paragraph 25 on pdf page 10 of the First Expert Report of Dr. Adrian Dance. {R-EX-4/10}
See paragraph 184 on pdf page 79 of the Second Expert Report of Gregory Gold. {C-EX-17/79}
See paragraph 989 of Chapter IV on pdf page 371 of the SOR. {SOR/371}
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position that that the Contractor would not have experienced production capacity
issues if it had better managed the quality of the crushing plant feed. In the SOR, the
Contractor seeks to pit the ACP’s experts against each other by completely
misconstruing their reports. Mr. Pauletto made the uncontroversial statement that
additional cones and/or VSI crushers can generally help remedy capacity issues.807
The Contractor claims that Dr. Dance disagrees with this and that he “argues that
GUPC should have increased screen capacity... rather than adding crushers”.808 To
be clear, Dr. Dance stated that the likely consequence of adding crushers without
increasing screen capacity was more overloaded screens.809 He did not disagree with
Mr. Pauletto’s general statement that adding crushers can help increase capacity.
8.80

While this point may appear to be minor, it simply demonstrates a pattern of the
Contractor taking the ACP’s expert evidence completely out of context. Whether
deliberate or simply careless, this happens repeatedly throughout the SOR and
undermines the Contractor’s credibility.

8.81

Additionally, in his Second Report, Dr. Dance explains that, even at peak production,
the Pacific crushing plant was operating at 711,312 tons per month, which
corresponds to approximately 23,000 tons per day, or 1,280 tons per hour at 75%
availability.810 As stated by Dr. Dance, “[t]his represents only 39% of the design
capacity of 3,300tph – basically, one of the three primary crushing lines in
operation”.811 For that reason “it would be difficult to justify the need for an
additional tertiary and quaternary crusher in both Pacific and Atlantic plants”.812
viii.

Production of compliant sand

8.82

In paragraphs 996-1004 of Chapter IV of the SOR, the Contractor makes the point
that it implemented various modifications to the PAC and ATL sand treatment plants
in order to reduce the amount of fine sand sized particles while increasing 1.5-5mm
aggregates. In other words, the Contractor’s stated goal was to achieve a
“proportionate production of aggregates of different sizes”.813 The ACP has already
responded to the Contractor’s arguments with respect to each of these modifications,
none of which are the responsibility of the ACP. In the sections that follow, the ACP
will address any further points made in the SOR, but before doing so, it is important
to correct the Contractor’s broader allegation regarding the ACP’s and its experts’ socalled “lack of understanding” of the PAC and ATL crushing process.814

8.83

First, the Contractor describes Mr. Pauletto and Dr. Dance’s positions as arguing that
the sand treatment plant modifications “eliminated sand-side particles that could
otherwise have been used for final sand production, but were instead treated as
waste”.815 This is a misleading characterization of their positions. Mr. Pauletto did
not make this statement. The Contractor has once again mischaracterized his report.

807
808
809
810
811
812
813
814
815

See paragraph 6.51 on pdf page 50 of the First Expert Report of Mike Pauletto. {R-EX-16/50}
See paragraph 991 of Chapter IV on pdf page 371 of the SOR. {SOR/371}
See paragraph 94 on pdf page 24 of the First Expert Report of Dr. Adrian Dance. {R-EX-4/24}
See paragraph 66 on pdf page 16 of the Second Expert Report of Dr. Adrian Dance. {R-EX-18/16}
See paragraph 66 on pdf page 16 of the Second Expert Report of Dr. Adrian Dance. {R-EX-18/16}
See paragraph 69 on pdf pages 16-17 of the Second Expert Report of Dr. Adrian Dance. {R-EX-18/16}
See paragraph 999 of Chapter IV on pdf page 373 of the SOR. {SOR/373}
See paragraph 998 of Chapter IV on pdf page 373 of the SOR. {SOR/373}
See paragraph 998 of Chapter IV on pdf page 373 of the SOR. {SOR/373}

214

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 340 of
843

Mr. Pauletto has always taken the correct position that, if material can be used in
finished products, it should not be considered waste.816 This includes situations where
the crushing plant produces an excess of a particular gradation.817 If the Contractor
can use that excess for another purpose, it should not be considered waste.
8.84

The Contractor has also mischaracterized or failed to understand Dr. Dance’s
position. Dr. Dance stated in his First Report that samples collected from
sedimentation basins showed size gradations with 45% to 73% coarser than 75μm.818
In other words, there is evidence that the Contractor was rejecting the very size of
material that it claims it could not produce.

8.85

The Contractor then claims that the ACP “suggests that rather than eliminating the
excess sand particles, GUPC could have recirculated them in the crushing plants to
produce smaller particles that could be included in the final compliant sand”.819
Once again, this is a mischaracterization of the ACP’s position and that of its experts.
Neither the ACP or its experts have ever suggested that the Contractor should have
recirculated -75μm material. Again, the portions of the SOD and the expert reports
that the Contractor cites for this proposition do not actually support it in any way.

8.86

Rather, Mr. Pauletto explained in his First Expert Report that “it is inevitable that at
certain phases of the process, there may be an excess of a particular gradation, such
that the Contractor is unable to achieve the gradation percentages required by ASTM
C-33”.820 In this instance, “such material can be re-circulated through the cones or
the vertical shaft impactors”.821 Mr. Pauletto was not suggesting that -75μm material
should be recirculated in order to meet the ASTM gradation band. Again, the
Contractor has misstated his opinions.

8.87

With these important corrections in mind, the ACP addresses the remaining points
made in the SOR with respect to the sand treatment plant modifications below.
ix.

8.88

816
817
818
819
820
821
822
823

Injection of air into hydro-separators

The ACP maintains its position, as stated in the SOD and confirmed by Mr. Pauletto,
which is that classifying tanks are more effective than hydro-separators.822 The
reason for this is that classifying tanks contain a series of valves that make it possible
to control the sand gradations in order to fill the desired sand band, making it easier to
comply with ASTM C 33 standards.823 This is particularly relevant given that the
Contractor claims that the purpose of all of its sand treatment plant modifications was
to produce more compliant sand. Having better control of its sand gradations through
use of a classifying tank might have helped the Contractor better accomplish this from
the beginning and prevented any need to make late-round and expensive crushing
plant modifications.

See paragraph 4.16 on pdf page 12 of the First Expert Report of Mike Pauletto. {R-EX-16/12}
See paragraph 4.16 on pdf page 12 of the First Expert Report of Mike Pauletto. {R-EX-16/12}
See paragraph 99 on pdf page 25 of the First Expert Report of Dr. Adrian Dance {R-EX-4/25} and Grain
Size Analysis – Mechanical Test ASTM D-422 dated 23 August 2014 at Exhibit R-0891. {R-0891}
See paragraph 1002 of Chapter IV on pdf page 374 of the SOR. {SOR/374}
See paragraph 4.16 on pdf page 12 of the First Expert Report of Mike Pauletto. {R-EX-16/12}
See paragraph 4.16 on pdf page 12 of the First Expert Report of Mike Pauletto. {R-EX-16/12}
See paragraph 6.13 on pdf page 33 of the First Expert Report of Mike Pauletto. {R-EX-16/33}
See paragraph 6.13 on pdf page 33 of the First Expert Report of Mike Pauletto. {R-EX-16/33}
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x.

Adjustment of cyclones with flat bottoms at the Pacific and
Atlantic sand treatment plants

8.89

The Contractor says very little in the SOR about this modification, other than to
restate its position that flat-bottom cyclones are more efficient than standard cyclones
at separating coarser sand from finer material.824 While that may be true, as a very
broad proposition, the Contractor has failed to explain why the ACP should bear the
burden of this cost. The Contractor has also provided no evidence showing that this
modification actually worked in controlling fines or that the cyclones had been
monitored or adjusted to avoid sending too much material to the water treatment
plant.

8.90

This remains the case. The ACP also reiterates its position that any excess fines that
the Contractor experienced at the plant were due to the effects of a contaminated feed,
which is entirely the fault of the Contractor.
xi.

8.91

Installation of new multi-cyclones in the Pacific and Atlantic sand
treatment plants

The Contractor’s focus in the SOR with respect to this modification is on the
Contractor’s use of super-fine sand.825 The Contractor restates its position that it
never “wanted” to produce super-fine sand.826 This is irrelevant. If such material was
used in final products, including as a pozzolan replacement, then it should not be
considered to be waste and the ACP should not be required to somehow compensate
the Contractor for it.
xii.

Processing of 5-19mm aggregates in rod mills of the Pacific and
Atlantic sand treatment plants

8.92

The Contractor raises two points in the SOR with respect to this modification, both of
which should be corrected. First, the Contractor takes issue with Mr. Pauletto’s
criticism of rod mills by suggesting that they were necessary to produce smaller sand
particles that VSIs do not have the capacity to produce.827 This is incorrect. As Mr.
Pauletto explains, rod mills are far from being a necessary component of every
crushing plant producing concrete aggregate from basalt.828

8.93

In fact, rod mills are rarely used in crushing basalt for concrete aggregate, and are in
fact much more common in the mining industry, given that they produce larger
quantities of fines.829 Contrary to the Contractor’s suggestions, VSIs can in fact
process 2 to 8 mm material.830 There is no reason why the Contractor could not have
met specifications without using rod mills.

824
825
826
827
828
829
830

See paragraphs 1008 and 1009 of Chapter IV on pdf page 375 of the SOR. {SOR/375}
See paragraph 1011 of Chapter IV from pdf page 375 of the SOR. {SOR/375}
See paragraph 1011 of Chapter IV from pdf page 375 of the SOR. {SOR/375}
See paragraphs 1014-1018 of Chapter IV from pdf page 376 of the SOR {SOR/376} and paragraph 111 on
pdf page 55 of the Second Expert Report of Gregory Gold. {C-EX-17/55}
See paragraph 6.28 on pdf page 41 of the First Expert Report of Mike Pauletto. {R-EX-16/41}
See paragraph 6.28 on pdf page 41 of the First Expert Report of Mike Pauletto. {R-EX-16/41}
See paragraph 4.13 on pdf pages 21 and 22 of the Second Expert Report of Mike Pauletto. {R-EX-29/21}
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8.94

Second, the ACP takes note of the Contractor’s claim that its need to produce more
and better sand was actually a need to produce “certain precise quantities of each
aggregate size range”.831 The Contractor has failed to carry its burden of proving that
the ACP should be responsible for crushing plant modifications that were allegedly
made to produce better sand gradations. This is especially true given the absence of
any credible evidence that the modifications actually worked, and given the
overwhelming evidence that the modifications were necessitated by the Contractor’s
own deficient work practices. Once again, the Contractor also overlooks its own
admission that the ACP is not responsible for the Contractor’s issues with
aggregates.832
xiii.

Adding coagulant to the WTP

8.95

The Contractor’s use of coagulant was an entirely unnecessary expense that cannot be
attributed in any way to the ACP. The Contractor claims that it had to add coagulant
to the waste slurry reaching the PAC and ATL water treatment plants “to accelerate
the sedimentation of particles in the water and enable the water treatment plants to
function properly”.833 As Mr. Pauletto explains, the Contractor’s chemical approach
to water treatment was deeply flawed.834 Ultra-fine recovery units (“UFRs”) would
have been less complicated, more efficient and far more cost-effective.835

8.96

Chemical additives add significant complexity to a project given the need to carefully
attain the proper dosages and to manage large amounts of slop and slurry that must
then be pumped to various disposal sites.836 UFRs provide a simpler mechanical
approach to water treatment that costs less and takes up less space.

8.97

The Contractor is claiming USD 22,225,892 solely for the additional of coagulant.837
This is an expense that was entirely avoidable. Mr. Pauletto confirms that even
multiple UFRs would be a small fraction of the cost of the Contractor’s chemical
process.838 Additionally, it appears that the Contractor has proved Mr. Pauletto’s
point by misapplying the dosage of coagulant. As confirmed by correspondence
between the Contractor and MAPEI in May 2011, the Contractor was apparently
using 10 times the manufacturer’s recommendation of coagulant.839 The Contractor
has provided no explanation for this.

831
832
833
834
835
836
837
838
839

See paragraphs 1014-1018 of Chapter IV from pdf page 376 of the SOR. {SOR/376}
See paragraph 1205 of Chapter IV on pdf page 415 of the SOR. {SOR/415}
See paragraph 1020 of Chapter IV on pdf page 378 of the SOR {SOR/378} and paragraphs 131-136 from
pdf page 52 of the First Witness Statement of María Baz. {C-WS-14/52}
See paragraphs 4.17-4.22 on pdf pages 23-25 of the Second Expert Report of Mike Pauletto.
{R-EX-29/23}
See paragraphs 4.17-4.22 on pdf pages 23-25 of the Second Expert Report of Mike Pauletto.
{R-EX-29/23}
See paragraph 4.17 on pdf page 23 of the Second Expert Report of Mike Pauletto. {R-EX-29/23}
See paragraph 5.89 on pdf page 45 of the Second Expert Report of Martin Hunter. {C-EX-20/45}
See paragraph 5.41 on pdf page 38 of the Second Expert Report of Mike Pauletto. {R-EX-29/38}
See the Mapei Report from pdf page 12 of Letter from the Contractor to the ACP (GUPC-IAE-0823) dated
23 June 2011 at Exhibit R-0557. {R-0557/12}
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xiv.

New Disposal Site 2

8.98

In the SOC, the Contractor argued that the alleged excess fines at the PAC and ATL
crushing plants forced the Contractor to open new Disposal Site 2 and to install two
additional filter presses on the Atlantic Site.840 There is no evidence to support this.

8.99

As to new Disposal Site 2, the ACP responded to this point in detail in the SOD,
explaining that the Contractor failed to carry out its original plan to increase the
capacity of Victoria disposal site by constructing an internal dyke at +16m.841 This
was the reason the Contractor experienced any capacity issues; it had nothing to do
with excess fines at the crushing plants, which have not been proven. Unsurprisingly,
the Contractor has chosen not to address this point in the SOR, which is likely due in
part to the fact that the ACP has already prevailed on this issue in a different
proceeding. The ACP maintains its position as set out in paragraphs 8.93-8.102 of
Chapter V of the SOD.

8.100 Additionally, it is worth noting, as discussed by Mr. Hammond in his Second
Report,842 that according to Mr. Lampiano, “320,000 tonnes of waste material from
washing of aggregates was expected at the Atlantic crushing plant at the tender stage
based on a tertiary input of 5,260,793 tonnes”.843 Using the same ratio of waste to
tertiary at the Pacific Site, it is clear that even on the Contractor’s own alleged waste
estimate (which is understated and unsupported), the Contractor would have needed
disposal facilities “beyond those provided by WB1 and WB2”.844
8.101 As to the two additional filter presses at the Atlantic Site, this cost is not the ACP’s
responsibility. The Contractor itself deemed aggregates that had been through two
stages of crushing at the Pacific Site to be suitable for concrete aggregate and ordered
them to be shipped to the Atlantic Site for further production. The Contractor’s
position is that, sometime between determining that those aggregates were suitable,
and further processing them at the Atlantic Site, they somehow became unsuitable.
There is simply no credible evidence of this. And the entire argument ignores the fact
that the Contractor accepted responsibility for the aggregates it produced under the
Contract, and has admitted this.845
9.

BASALT QUANTITIES AND WASTE

9.1

As set out in the SOD and this Rejoinder, the ACP’s primary case is that as a matter
of contract and Panamanian law it has no responsibility for the quality of the material
that the Contractor removed from the ground, or obtained from pre-existing
stockpiles. The matters that are set out in this Section relate to the ACP’s secondary
case and are without prejudice to that primary case.

840
841
842
843
844
845

See paragraphs 864-868 of Chapter III from pdf page 280 of the SOC. {SOC/280}
See paragraphs 8.93-8.102 of Chapter V from pdf page 290 of the SOD. {SOD/290}
See paragraph 29 on pdf page 18 of the Second Expert Report of Charles Hammond. {R-EX-21/18}
See paragraph 85 on pdf page 24 First Witness Statement Mario Lampiano. {C-WS-34/24}
See paragraph 133 on pdf page 67 of the Second Expert Report of Charles Hammond. {R-EX-21/67}
See paragraph 1205 of Chapter IV on pdf page 415 of the SOR {SOR/415} and paragraph 980 of Chapter
III on pdf page 314 of the SOC. {SOC/314}
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a.

Basalt quantities
i.

Introduction

9.2

A substantial part of the claim (USD 47.928 million)846 relates to the cost of
excavating (on Mr. Hunter’s calculation)847 5,804,686m3 (or 16,078,980 tonnes) of
basalt from the Aguadulce Quarry (“ADQ”). That claim is founded on an
assumption: that every cubic metre (and therefore kilogramme) of basalt that was
recorded in the Rock Balance Database as having been transported from the ADQ to
the Pacific crushing plant was extra excavation for which the ACP was responsible.

9.3

There are two elements to the calculation of this part of the claim: (i) the
volume/weight of basalt excavated; which is multiplied by (ii) a unit rate for
excavation. This Section addresses the issue of the quantity of alleged additional
basalt excavation. The question of the unit rate used is addressed in Chapter VIII of
the Rejoinder.

9.4

The Contractor does not provide any evidence, or undertake any analysis, to
demonstrate the validity of the fundamental assumption stated above. It is in that
regard a global claim for the costs of excavation of that quantity of basalt, without
taking any steps to understand why that excavation was needed. In its calculation, the
Contractor undertakes no analysis to distinguish between the reasons that any
additional excavation was needed, either by looking at its own evidence, or the overall
mass balance.

9.5

When that exercise is done, as has now been made possible by the data provided with
the statement of Mr. Lampiano and the PECO data that the Contractor was ordered to
produce, it is clear that the claim has no sound basis. Even if the Contractor is correct
about the PLE basalt being unsuitable as feed material for the crushing plant, and that
the ACP is responsible for that (which is all denied), it has failed to establish that it is
entitled to claim for all (or indeed any) of the basalt taken from the ADQ to the
Pacific crushing plant.

9.6

There are two key considerations:

9.7

(a)

basalt that the Contractor always planned to send from the ADQ to the
crushing plant; and

(b)

additional excavation that would have been required in any event, even if the
Contractor had continued to use the PLE basalt for aggregate as it claims was
its plan.

Each of these is addressed in the two subsections that follow.
ii.

9.8

846
847
848

ADQ basalt the Contractor always planned to excavate

It is the ACP’s case that the excavation claim should give credit for the use of ADQ
basalt that was always planned.848 That appeared to be recognised in the SOC. As
See paragraph 5.136 on pdf page 55 of the Second Expert Report of Martin Hunter. {C-EX-20/55}
See paragraph 5.113 on pdf page 50 of the First Expert Report of Martin Hunter. {C-EX-10/50}
See paragraph 7.5(a) of Chapter X on pdf page 863 of the SOD. {SOD/863}
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referenced in the SOD,849 Mr. Zaffaroni850 acknowledged the planned use in the
crushing plant of basalt from the ADQ and Mr. Hunter identified that a deduction
(albeit not one he was able to identify) would need to be made from the quantity
claimed to reflect that planned use.851 Moreover, in his Third Witness Statement,
provided with the SOR, Mr. Zaffaroni records that, during the tender period, GUPC
had recognised that the production of aggregates would require a significant volume
of basalt to be obtained from sources other than the PLE.852
9.9

In the SOR, the Contractor accepts the underlying premise that it always planned to
extract 5,143,602 tonnes of basalt from the ADQ.853 However, notwithstanding all of
the above, through the First Witness Statement of Mr. Lampiano, the Contractor has
now sought to introduce in its SOR a detailed analysis of tender quantities and timing
of concrete production in an attempt to show that, whilst it was always intended to
excavate that quantity of basalt from the ADQ, it was never intended to be used for
concrete aggregate.

9.10

Mr. Lampiano’s analysis, whilst involved and lengthy (extending to some 18 pages of
his First Witness Statement)854 misses an essential point which renders it entirely
irrelevant:

849
850
851
852
853
854
855

(a)

that analysis is a comparison of the timing of concrete production and basalt
excavation from the PLE and PEAC. Mr. Lampiano uses that to demonstrate
that the basalt planned to be taken from ADQ was for filter production and not
concrete aggregate;855

(b)

however, the additional basalt volume calculated by Mr. Hunter does not
distinguish why the ADQ basalt was transported to the crushing plant. All that
is required for ADQ basalt to be included in the Contractor’s claim volume is
the mere fact that it was transported to the crushing plant. Whatever use is
made of it thereafter (and why) does not reduce the claim. Filter material is
just as much a product of the crushing plant as concrete aggregate, so that
basalt taken from the ADQ for filter production is included in the amount
claimed. Whether or not Mr. Lampiano is correct that the planned use of
ADQ basalt was for filters rather than concrete aggregate:
(i)

it remains basalt that the Contractor always planned to take from ADQ
to the Pacific crushing plant; yet

(ii)

the excavation of that planned quantity of basalt is included in the
claim (which is based on all basalt transported from the ADQ to the
crusher);

See paragraph 7.5(a) of Chapter X on pdf page 863 of the SOD. {SOD/863}
See paragraph 66 on pdf page 21 of the Second Witness Statement of Antonio Zaffaroni. {C-WS-21/21}
See paragraph 5.114 on pdf page 50 of the First Expert Report of Martin Hunter. {C-EX-10/50}
See paragraphs 66 and 68 from pdf page 15 of the Third Witness Statement of Antonio Zaffaroni.
{C-WS-47/15}
See Figure 8, bottom row of left hand column of table on pdf page 11 of the
First Witness Statement of Mario Lampiano. {C-WS-34/11}
See Sections IV and V between paragraphs 20 and 81 from pdf page 6 of the
First Witness Statement of Mario Lampiano. {C-WS-34/6}
See the conclusion at paragraph 50 on pdf page 15 of the First Witness Statement of Mario Lampiano.
{C-WS-34/15}
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(c)

whether it was to be used for filters or concrete therefore makes no difference.
Unless it is removed from the calculation, the Contractor is claiming the cost
of that excavation when it would have had (on its own plans and its own case)
to excavate that material and transport it to the crushing plant in any event. It
does not matter what its intended use was. What matters is that a very
substantial amount of basalt was always intended to be excavated from ADQ
and stockpiled at, or put through, the crushing plant. The excavation of that
basalt is not something that the Contractor can claim from the ACP.

9.11

Accordingly, and at the very least, the deduction to the claim applied by Delta to
reflect the planned volume of ADQ basalt excavation is correct.856

9.12

However, the tender plan is only part of the story. Equally, if not more important, is
the actual mass balance that the Contractor achieved. As addressed in the next
subsection, that mass balance (in particular the use to which the balance of the PLE
basalt and stockpile was put) demonstrates that, even if the Contractor had used the
PLE basalt to produce aggregate, it would have had to excavate considerable further
material in any event, so that the ADQ excavation cannot be regarded as additional
excavation for which the ACP is responsible.
iii.

9.13

856
857
858
859

Additional excavation was required come what may

Whilst on the Contractor’s case the PLE basalt was unusable for aggregate
manufacture, it was not unusable and it was used (as confirmed by Ms. Baz). As
explained above, the Contractor’s very substantial excavation claim is based on an
assumption that it has done nothing to verify. What is required is to take a step back
and look at a more holistic picture of planned and actual material use. When that is
done, it is clear that much if not all of the ADQ excavation would have been required
come what may and the Contractor’s assumed basis for the claim is erroneous:
(a)

when the Contractor’s planned recovery of basalt from the PLE is compared
with the quantities it in fact recovered as recorded in the Rock Balance
Database, it is clear there was a substantial shortfall (in addition to that
predicted at tender which required use of the ADQ basalt in any event) of
more than 7m tonnes.857 That shortfall would have to have been made up
from other excavation in any event. When that deduction is added to the ADQ
basalt that was always planned to be used, it leads to a maximum of just
3.192m tonnes as potentially being used to replace PLE basalt;858

(b)

looked at from a different perspective, the quantity of basalt that is recorded in
the Rock Balance Database as being removed from the PLE and stockpile
from September 2011 onwards (deducting additional ADQ basalt recorded as
entering the stockpile after that date) when the Contractor started using ADQ
as the primary basalt source for the crushing plant is 5,905,933 tonnes.859 That
too is the absolute maximum that it could be said required replacement from

See paragraph 107(c) on pdf page 48 of the First Expert Report of Jeffrey Fuchs. {R-EX-6/48}
See the table before paragraph 80 on pdf page 36 of the Second Expert Report of Jeffrey Fuchs.
{R-EX-20/36}
See the table before paragraph 80 on pdf page 36 of the Second Expert Report of Jeffrey Fuchs.
{R-EX-20/36}
See Appendix D-1-1a-2 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20.AppD-1-1a-2}
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ADQ (because it was all the Contractor had left even if it had continued with
its plan to use PLE basalt).
9.14

Whilst those figures do not match precisely, that is likely because of the imprecise
truck count metric (which relies on an assumed volume and density for evey load of
basalt) used by the Contractor to record material movements. However, they are
sufficiently close to be supportive of each other and clearly demonstrate quite how
wrong the claim is. The amount claimed by the Contractor (in addition to the quantity
said to result from excess waste, which is addressed in the next section) is 12,400,931
tonnes.860 The Contractor provides no explanation for that vast disparity. The reality
is that when the wider basalt quantities are examined, it is clear that the claimed
excavation quantity had nothing to do with the Contractor’s decision to cease use of
the basalt from the PLE (directly or via the stockpile) for aggregate manufacture.

9.15

However, even that notional “replacement” quantity does not represent a valid claim.
It is notable that little if any of the PLE and stockpile basalt went to true disposal,
either directly from the excavations, or from the stockpile.861 Where the Rock
Balance Database records PLE or stockpile basalt being transported to disposal, that
was for the purposes of constructing dykes and berms at the disposal sites.862 If the
PLE and stockpile basalt did not go to disposal, then it must have been used
productively in some part of the Works. That simple proposition is supported by the
facts.

9.16

As identified by Ms. Baz, once the Contractor had abandoned the use of the PLE and
stockpile for aggregate production, most of that material was used to fill the 1939
excavation.863 That is reflected in the quantity of basalt recorded in the Rock Balance
Database as being transported from, for example, “Stockpile (Basalt)” to “Water
Saving Basin - Upper Lock” (which was constructed above the 1939 excavation).864

9.17

In addition to the basalt from the PLE, the Rock Balance Database also shows that
considerable quantities of basalt were transported directly from the ADQ to the Water
Saving Basin locations. If, as Mr. Lampiano asserts, a large proportion of the PLE
basalt was intended to be used for aggregate then, had it been so used:

9.18

860
861
862

863
864

(a)

that basalt would not have been available to fill the 1939 excavation;

(b)

accordingly, other excavations would always have been required to obtain
material from elsewhere for that purpose.

It is, therefore, quite wrong of the Claimants to characterise the additional ADQ
excavation as being required to replace unusable PLE basalt. The Contractor can only
have a claim for extra excavation if the material it originally intended to excavate for

See the table before paragraph 80 on pdf page 36 of the Second Expert Report of Jeffrey Fuchs.
{R-EX-6/45}
See paragraph 80 on pdf page 36 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/36}
See Technical Report Desng of Disposal No. 2, Rev. UC dated 6 June 2011 at Exhibit R-1588 {R-1588} ;
Email from A. Angulo to D. Espino dated 5 October 2010 at Exhibit R-1590 {R-1590} ; Standad Filed
Report No. 00853 dated 28 September 2010 at Exhibit R-1591 {R-1591} ; Monthly Progress Report No. 21
for June 2011 at Exhibit R-0573 {R-0573} ; Monthly Progress Report No. 26 for November 2011 at
Exhibit R-1592. {R-1592}
See paragraph 117 on pdf page 43 of the Second Witness Statement of Maria Baz. {C-WS-26/43}
See Rock Balance Database at Exhibit Hunter (I)-23. {C-EX-10.23}
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aggregate, but claims was unusable, went to disposal. Had the Contractor used the
balance of the PLE basalt (and stockpile) as feed for the crushing plant, some other
source would have had to be found for the uses that PLE basalt was in fact put to.
That would have required excavation at the Contractor’s cost which would have been
broadly equal to the cost of excavation from the ADQ. Once that credit is brought into
account, the “replacement” part of the excavation claim reduces to zero.
9.19

The foregoing analysis shows that, irrespective of whether the ACP is responsible for
the physical condition of the PLE basalt and stockpile basalt, the “replacement”
excavation from the ADQ in respect of which the Contractor makes its claim would
have been required in any event, both as a result of originally planned excavation and
unplanned additional excavation, neither of which was the ACP’s responsibility. The
only part of the ADQ excavation that could be said to be truly additional is that
required to replace any material lost as a result of any excessive waste production.
That is addressed in the next Section.
b.

Waste
i.

9.20

Introduction

The excess waste claim has four components:
Additional basalt:
(a)

part of the claim is wrapped up in the global additional excavation claim – the
Contractor asserts that as a result of unexpected quantities of waste it achieved
a lower conversion rate in the crushing plant which meant it had to source
additional basalt to process to make up the shortfall;

(b)

the cost of processing that additional basalt through the crushing plant;

Additional equipment:
(c)

the cost of installing additional equipment to handle the allegedly unexpected
volume of fines;

(d)

the cost of running that additional equipment (for all processed basalt, not just
the additional “make up” basalt).

9.21

The additional equipment elements of this claim are qualitatively connected to the
excess waste allegation in the sense that it is said the need for the additional
equipment (and the running costs of that equipment) was caused by the excess of
fines, but the sum claimed is not calculated by reference to the alleged amount of
excess waste.865

9.22

However, the amounts claimed for the additional basalt elements of the claim are
calculated by reference to an alleged additional quantity of waste. The assessment of
waste percentage has a direct (and very significant) impact on the amount of money
claimed and is addressed in this Section.

865

See the allegations relating to those crushing plant modifications on paragraphs 277-282 of Chapter IX from
pdf page 1143 of the SOR. {SOR/1143}
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9.23

The excavation element amounts to around 23% (or around USD 11 million) of the
total ADQ excavation direct cost claim;866 the processing element amounts to
USD 56,386,626.867 Each of those figures and the total claim of more than USD 66
million is directly proportional to the alleged amount of excess waste.

9.24

The claim is premised on an alleged need for an additional 3,696,226 tonnes of
primary input868 to make up for excess waste. In percentage terms, it is asserted by
the Contractor that the total waste produced was 24.57% of tertiary input.869 When
compared to that allegedly planned at tender (said to be 6% of tertiary input) it
corresponds to additional waste of 18.57% of tertiary input.

9.25

Each percentage point of the alleged 18.57% excess therefore corresponds to a direct
cost claim of around USD 3.55 million (USD 66 million divided by 18.57). When the
overhead (23.15%), profit (8.6%), financing (averaged at 23% of direct costs) and
ROI (averaged at 83% of direct costs) uplifts claimed are added that figure increases
to USD 8.44 million per percentage point of excess waste. The 24.57% total waste
figure, and the alleged 6% tender comparator, therefore lie at the heart of a
USD 157 million element of claim. It will be immediately obvious that small changes
to the waste percentages (both actual and “planned”) have a dramatic impact on the
amount claimed.

9.26

In addition to the detailed errors in both Mr. Hunter’s and Mr. Gold’s calculations of
actual waste quantity/percentage,870 there are two fundamental misconceptions in the
Contractor’s calculation of alleged excess waste:

866
867
868
869
870

(a)

the comparison that is being made between 6% planned and 24.57% actual is
not a like for like comparison and is, therefore, meaningless. What the
Contractor claims to have calculated (or measured) as actual waste, includes
materials that the Contractor’s expert (Mr. Gold) considers are an inevitable
by-product of a crushing operation, but which are not included in the baseline
6% it is said GUPC allowed for in its tender. Stated a different way, the actual
tender estimate is irrelevant. What is relevant is what GUPC should have
anticipated as the amount of material of various types generated in the
crushing plant that it would be unable to make use of. As explained below, if
it did estimate just 6% for total material that it expected to be unable to make
use of, that was hopelessly inadequate. It assumes perfection in the material
feed and processing operation;

(b)

what the Contractor claims to have calculated (or “measured”) as waste
includes materials used productively. Most importantly, that includes both

See the table before paragraph 140 on pdf page 55 of the Second Expert Report of Jeffrey Fuchs.
{R-EX-6/55}
See paragraph 5.86 on pdf page 43 of the Second Expert Report of Martin Hunter. {C-EX-20/43}
See paragraph 5.77 on pdf page 40 of the Second Expert Report of Martin Hunter. {C-EX-20/40}
See paragraph 5.63 on pdf page 36 of the Second Expert Report of Martin Hunter. {C-EX-20/36}
See paragraphs 11.26-11.44 of Chapter V from pdf page 385 of the SOD; {SOD/385} paragraphs 161-189
on pdf page 39 of the First Expert Report of Dr. Adrian Dance; {R-EX-4/39} paragraphs 88-108 on pdf
page 21 of the Second Expert Report of Dr. Adrian Dance; {R-EX-18/21} Section 5 on pdf page 19 of
the First Expert Report of Charles Hammond {R-EX-7/19} and Secion 2 from pdf page 13 of the
Second Expert Report of Charles Hammond. {R-EX-21/13}
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“scalped” material in the 0-38mm range, and a product of the crushing plant
referred to as “superfine sand” (or “multicyclone material”).
9.27

Each of these fundamental flaws is explained in the following three subsections, after
which the Contractor’s new and updated calculations of waste are addressed.
ii.

9.28

9.29

871
872

Not a like for like comparison

For the first time in the SOR, the Contractor has sought to evidence the tender
estimate for waste was 6% and explain how that appeared in the tender build up. The
Contractor places reliance on its tender build up contained in what was then the
Impregilo “PV2” system, as explained by Mr. Lampiano.871 The Contractor produces
a redacted version of a cost build up for the Atlantic tertiary and quaternary plants:872
(a)

that build up records a total planned production of aggregate and sand for
those plants of 5,260,793 tonnes (circled figure in the top row);

(b)

included in the cost build up is a row (third from the bottom) for the number of
planned hours of use and therefore cost (the actual figures being redacted) for
backhoe excavators. In the description for that plant item it is recorded that it
is required for “ricarico fanghi da lavvagio” with a stated quantity of 320,000
tonnes;

(c)

Mr. Lampiano translates that 320,000 tonne quantity description as
“rehandling of waste generated by washing of aggregates” (emphasis added).
A more accurate translation of “fanghi” is the more specific “muds” or
“sludge” (“fanghi” being the plural of “fango” which translates as “mud”);

(d)

320,000 (the amount of sludge) is approximately 6% of 5,260,793 (the
planned tertiary and quaternary production).

Since there was no planned piped disposal to settling ponds at the Atlantic Site, it is
said that represents the planned waste generation at the Atlantic plant. To the extent
that was a reliable estimate at all, it was clearly an estimate of just the fines (<75µm)
that would be produced:
(a)

the description of the material translates as mud or sludge, clearly indicating
that it relates to the Water Treatment Plant (WTP) output;

(b)

that is reinforced by the full description being mud (or sludge) from washing.
The water from washing ultimately made its way to the WTP where the fines
were planned to be settled from the water and then disposed of;

(c)

that is further reinforced by Mr. Lampiano’s explanation of why there is no
equivalent quantity for the Pacific plant. He states that is because the plan at
the Pacific was to pipe that fraction to settling ponds. The material that was
piped at the Pacific was the settled fines from the WTP.

See paragraphs 82-87 from pdf page 23 of the First Witness Statement of Mario Lampiano.
{C-WS-34/23}
See Intermediate Analysis – Aggregates Treatment Plant at Exhibit C-1053 {C-1053} and paragraph 83 on
pdf page 23 of the First Witness Statement of Mario Lampiano. {C-WS-34/23}
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9.30

Having established that the 6% tender amount relied on is a fines only (<75µm)
estimate, from the tertiary and quaternary only, that needs to be set against the
Contractor’s own evidence that it is inevitable that a crushing plant also produces
excess material of sizes larger than 75µm, both as a result of overproduction of
otherwise usable material and as a result of other losses. That is the clear opinion of
Mr. Gold, an opinion with which Mr. Pauletto and Dr. Dance agree.873 It is also set
out in the SOR.874 That is why Mr. Pauletto considers the alleged 6% tender estimate
to be wholly inadequate as an estimate of overall waste, as now defined by the
Contractor.875

9.31

It is also reflected in the evidence of the Contractor’s factual witnesses: for example,
Mr. Buffa accepts that it is inevitable that in addition to fines production there is an
excess of production of various grades of material.876 As explained further below,
that is especially true where sand is being manufactured, which inevitably results in a
larger volume of finer material being produced than is allowed to meet the ASTM C
33 gradation requirement.

9.32

The actual waste on which the claim has been calculated by the Contractor includes
numerous materials that were not taken into account in that 6% fines estimate. In that
context, seeking to settle on an accepted definition of waste (in the face of the
Contractor’s constant attempts to redefine waste) becomes somewhat sterile.

9.33

What matters is that, if an attempt is to be made to compare planned and actual waste,
those comparisons have to be based on a common definition, whatever that may be.
Where the planned amount is based on a very narrow material definition and the
actual is based on a far wider (and entirely self-serving for the Contractor) collection
of material types and sizes, then there can be no meaningful comparison. The basic
premise of the claim is fatally undermined.
iii.

Scalped 0-38mm material

9.34

The Contractor includes as actual waste the 0-38mm material that was removed (at
the screens immediately before the secondary crushers) from the material fed from the
primary cone to the secondary crushers. That material was put to use around the
Works (including for road construction and fill),877 yet it is still counted as waste.

9.35

As a matter of pure common sense, that is difficult to rationalise as an approach.
However, once the full facts and circumstances are understood, it becomes clear that
the cost consequences of scalping cannot, in any circumstances, be laid at ACP’s
door:
(a)

873

874
875
876
877

any need to scalp the 0-38mm material was, on the Contractor’s own witness
statements, the result of the Contractor’s blasting and excavation practices:

See Sectipn 8 on pdf page 89 of the Second Expert Report of Gregory Gold; {C-EX-17/89} paragraph
6.8 on pdf page 43 of the Second Expert Report of Mike Pauletto {R-EX-29/43} and paragraph 89 on pdf
page 21 of the Second Expert Report of Dr. Adrian Dance. {R-EX-18/21}
See paragraph 1041 of Chapter IV on pdf page 382 of the SOR. {SOR/382}
See paragraphs 6.16-6.21 from pdf page 45 of the Second Expert Report of Mike Pauletto. {R-EX-29/45}
See paragraph 18 on pdf page 6 of the Second Witness Statement of Alberto Buffa. {C-WS-26/6}
See Pacific Internal Movements Database at Exhibit Hunter (I)-30. {C-EX-10.30}
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(b)

(c)

878
879
880
881
882
883

(i)

crucially, Mr. Zaffaroni admits that, as a result of the variable nature of
the PLE basalt (with sheared rock being present amongst the sound
rock), following blasting the rock available to excavate was a mixture
of sound and sheared basalt and that it was impractical for the
Contractor to selectively excavate those materials.878 As a result, all
the material – good or bad – was excavated in bulk and fed to the
stockpile or crusher, the intention being “to remove anything coming
from the primary crusher within the range of 0-38mm”. That describes
the scalping operation which was, therefore, clearly a result of the
Contractor’s blasting and excavation practice and nothing to do with
alleged degradation of the basalt;

(ii)

related to Mr. Zaffaroni’s admission, Ms. Baz identifies879 that there
was clay in the crushing plant feed that was in the primary cone but
was removed by the scalping prior to being fed into the secondary
crusher. It is, however, notable that Ms. Baz does not go so far as to
claim that the scalping removed all clay, only “most clay”. Contrary to
its case that there was no contamination, the Contractor’s own
evidence is, therefore, that clay was carried into the secondary
crushers;

(iii)

indeed, as early as 2009, it was being reported internally within the
contractor that basalt was contaminated with clay; whilst it was not
considered serious, it would be the task of operators to select proper
material to avoid serious contamination; and that consideration should
be given to installing washing plant for the feed material;880

it is also clear that the Contractor chose, entirely of its own volition, to use
crushing plant product to meet the material demands of maintenance of the site
roads:
(i)

after the primary washing plant had been installed, thereby allowing
the Contractor (on its own case) to cease scalping and introduce
washed 10-38mm material into the secondary crushers and beyond, the
Contractor nevertheless scalped 0-38mm basalt to generate material for
road maintenance;881

(ii)

further, 0-75mm material that could otherwise have been transshipped
to the Atlantic plant for aggregate generation is recorded as having
been used for roadworks;882

accordingly, Mr. Buffa’s protestation,883 in support of the Contractor’s
position that productively used scalped material should nevertheless be

See paragraphs 92 and 93 from pdf page 23 of the Third Witness Statement of Antonio Zaffaroni.
{C-WS-47/23}
See the first bullet point of paragraph 103 on pdf page 36 of the First Witness Statement of Maria Baz.
{C-WS-26/36}
See Item 5 on pdf page 3 of the Meeting Minutes at Exhibit C-1334. {C-1334/3}
See Exhibit Hunter (I)-30. {C-EX-10.30}
See paragraph 33 on pdf page 20 of the Second Expert Report of Charles Hammond. {R-EX-21/20}
See paragraph 20 on pdf page 6 of the Second Witness Statement of Alberto Buffa. {C-WS-26/6}
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regarded as waste, that such use was an overly “complex and expensive” way
of obtaining such material is demonstrably wrong;
(d)

9.36

moreover, the treatment of scalped material as waste links to the alleged 6%
tender estimate issue. As set out above, that was an estimate of fines (<75µm)
only and, as explained above, inherently assumed perfection in every other
aspect of plant operation and source rock supply. That is clearly not a realistic
planning assumption and, in light of the foregoing matters any material loss
through scalping and/or primary washing was in any event the result of the
Contractors’ blasting and excavation practice.

Accordingly, to treat the scalped material as waste is clearly wrong, and in any event
makes any comparison with a 6% anticipated waste figure which was for fines only
(<75µm), completely meaningless.
iv.

Superfine sand

9.37

The Contractor’s claim for waste also includes the fine sand which was recovered
following the installation of the multicyclones to reduce the amount of material that
was reporting to the WTP. That is material which is predominantly larger than the
75µm fines grade. Dr. Dance explains that it is an inevitable consequence of sand
manufacture with the plant design used by the Contractor that the sand gradation does
not follow the ASTM C 33 gradation.884 There is a shortfall of material between
around 0.5mm and 5mm and an over-production of material below 0.5mm.

9.38

That is entirely consistent with the Contractor’s witness evidence:

9.39

884
885
886
887
888

(a)

Mr. Zaffaroni states that natural sand is better graded than manufactured
sand;885

(b)

Ms. Baz identifies that the Contractor could not produce sufficient 1.5mm to
5mm material.886 Similarly, Mr. Buffa identifies that the Contractor was
unable to produce enough “middle-sized” sand;887

(c)

that is precisely the gradation range where Dr. Dance identifies there is an
inevitable shortfall in manufactured sand (when compared to the ASTM C 33
sand gradation).888 Ms. Baz’s view that this shortfall was the result of the
excessive fines production is, therefore, incorrect: it is simply a feature of
manufactured sand and one which GUPC could and should have allowed for
in its tender. Again, as set out above, the 6% estimate (being for fines <75µm
only) did not allow for this inevitable mismatch between manufactured sand
and the target ASTM C 33 gradation which would inevitably (given the
Contractor’s plant design) lead to over-production of sub-500µm material.

Accordingly, it is simply wrong to characterise the superfine sand as a waste product.
Notwithstanding that some of it was used productively (for example as pipe bedding,

See paragraph 85 on pdf page 20 of the Second Expert Report of Dr. Adrian Dance. {R-EX-18/20}
See paragraph 58 on pdf page 14 of the Third Witness Statement of Antonio Zaffaroni. {C-WS-47/14}
See paragraphs 151 and 152 on pdf page 84 of the First Witness Statement of Maria Baz. {C-WS-14/84}
See paragraph 104 on pdf page 24 of the Second Witness Statement of Alberto Buffa. {C-WS-27/24}
See paragraph 84-85 on pdf page 20 of the Second Expert Report of Dr. Adrian Dance. {R-EX-18/20}
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levelling and in the concrete mixes),889 it represents the inevitable overproduction of
an otherwise usable product. As set out above, the Contractor’s witnesses and expert
accept that there is never a perfect production profile and some excess production of
some grades of material is inevitable. That is particularly so where manufactured
sand is involved.
9.40

Again, none of that was allowed for in the 6% tender figure relied on when it could
and should have been (as an inevitability). As a result, to treat it as waste in the actual
waste calculation makes any comparison meaningless.
v.

9.41

Appendix 2 to Chapter IV of the SOR: “Measurement” of waste

In order to seek to:
(a)

address the ACP’s assertion that the Contractor has never been able to explain
where the alleged 4.4 million tonnes of waste have ended up;890 and

(b)

justify some of the assumptions included in Mr. Gold’s calculation,

for the first time in the SOR, the Contractor has presented891 an analysis based on
what it characterises as “measurement” of the various destinations of the alleged
waste in which it asserts that it has “traced” 87% of the waste generated at the Pacific
crushing plant and 95% of that generated at the Atlantic.
9.42

889
890
891
892
893

That is an analysis that the Contractor could have presented in its SOC, but failed to.
It is also fundamentally flawed for the reasons set out in the second report of Mr.
Hammond.892 In summary:
(a)

much of the calculation is based on estimated or assumed volumes (m3) of
various disposal locations multiplied by the estimated or assumed density of
material (tonnes/m3 or kg/m3) in that location. All errors in those estimated or
assumed volumes and densities will introduce corresponding errors in the
calculated waste tonnages. Following receipt of the SOR, the ACP has carried
out investigations and measurements of the metrics which the Contractor has
merely estimated or assumed.893 Those measurements demonstrate that almost
universally, with just a few exceptions, the Contractor’s calculation of waste is
wildly overstated. The Contractor’s assumptions overstate some or all of the
density, depth and nature of the material in each location (i.e. the ACP’s
investigations have shown that some locations contain waste that is not
crushing plant waste yet the Contractor’s calculations assume that the whole
of the location is devoted to disposal of crushing waste);

(b)

one component of waste relied on by Mr. Gold is what he refers to a “plant
waste” which he asserts is the waste built up on the floor of the crushing plant
over the duration of the crushing operations. That is an amount of waste
founded entirely on assumptions of the depth (with a notional reference to

See paragraph 11.55 of Chapter V on pdf page 392 of the SOD. {SOD/392}
See paragraphs 1150 and 1151 of Chapter IV from pdf page 385 of the SOR. {SOR/385}
See Appendix 2 to Chapter IV from pdf page 607 of the SOR. {SOR/607}
See Section 4 on pdf page 52 of the Second Expert Report of Charles Hammond. {R-EX-21/52}
See the Second Witness Statement of Romilily Coronado Saénz. {R-WS-22}
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entirely unconvincing photographic comparison), area and density of that floor
build up. The ACP has dug 27 trial pits which demonstrate that there is
minimal build up of this type of waste.894 Moreover the area and density of
any plant build up are significantly overstated;

9.43

894
895
896
897
898

(c)

the Contractor’s calculation includes a double count of cooling plant fines.
There is a specific line item in the calculation for those fines, but at the Pacific
they were disposed of in DS2 so are also included in the calculation of the
volume of waste at that location. However, notwithstanding that double count,
cooling plant fines should not be included at all and have been deducted from
the DS2 calculation by Mr. Hammond. As Mr. Pauletto identifies,895 the
ASTM standards allow 1% of fines (< 75µm) to be attached to the coarse
aggregates. Had there been no requirement to cool the aggregate, that material
would have been included in the concrete. The removal of that material by the
cooling water is, therefore, nothing to do with the condition of the basalt. Dr.
Dance is of like opinion.896 Even if it were to be considered waste, it is waste
that GUPC should reasonably have anticipated producing, but is not included
in the 6% estimate which is solely the output from the WTP (as explained
above);

(d)

the DS2 volume also includes material that was disposed of following the
washing of bought-in continental sand. That has nothing to do with the
crushing of basalt and should be deducted from the DS2 tonnage;

(e)

the Contractor’s calculation seeks to account for a volume of superfine sand
that was used to level an area of the site adjacent to the Pacific crushing plant.
Trial pits dug by the ACP show no material evidence of that sand in the
location in question;

(f)

the Contractor’s calculation of filter press material uses an incorrect volume
for each cake volume. That is the result of the use of manufacturer’s
information for press plates that do not match those that were in use and the
omission of the thickness of a press cloth which was used on both sides of
each press plate.

The detail of all of the foregoing is set out in the Second Expert Report of Mr.
Hammond. In summary, whilst the Contractor alleges that it has located 3,937,905
tonnes of waste,897 when corrected to reflect the actual measurements it demonstrates
that there are just 2.2 million tonnes of comparable material (although the ACP’s
position is that does not all comprise waste as properly understood or that it could be
meaningfully compared to the 6% tender estimate).898

See paragraph 46 on pdf page 25 of the Second Expert Report of Charles Hammond. {R-EX-21/25}
See paragraph 6.44 on pdf page 55 of the Second Expert Report of Mike Pauletto. {R-EX-29/XX}
See paragraphs 106-108 on pdf page 23 of the Second Expert Report of Dr. Adrian Dance. {R-EX18/23}
See paragraph 4 of Appendix 2 to Chapter IV at pdf page 609 of the SOR. {SOR/609}
See Tables 8 and 11 at pdf pages 59 and 78 of the Second Expert Report of Charles Hammond.
{R-EX-21/78}
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vi.

Mr. Hunter’s and Mr. Gold’s calculations

9.44

The Second Expert Reports of Mr. Hammond and Dr. Dance address both the
criticisms that are made of their own First Expert Reports and the changes to the
calculations introduced by Mr. Hunter and Mr. Gold in their Second Expert Reports.

9.45

Mr. Hammond maintains his view that the most accurate calculation of waste that can
be performed is at the Atlantic Site. That is because the records of filter press output
(which represent the majority of the Atlantic waste) are very reliable899 when
compared with the inherently uncertain records variously relied on by Mr. Hunter.900
There is no obvious reason that input material quality would cause materially different
waste generation at the Pacific when compared to the Atlantic and therefore the
slightly higher waste percentage calculated at the Pacific is likely to be the result of
the less reliable data, other operational matters unconnected with the basalt properties,
or a combination of the two.

9.46

Mr. Hammond concludes that the most likely actual waste generation was 11.28% as
set out in the table below.901 Of course, that assessment includes materials other than
fines (<75µm) which were not allowed for in the 6% tender estimate relied on by the
Contractor meaning direct comparison is not possible. In light of the opinions of Dr.
Dance (in particular the inevitability of excess production of fine material when
manufacturing sand) and Mr. Pauletto (referred to above) as to the inadequacy of that
estimate, the ACP submits that Mr. Hammond’s conclusion demonstrates that there
was no excess production of waste on which the Contractor can found a claim.

c.
9.47

899
900
901

Conclusion on basalt quantities and waste

As explained above, the dispute over the definition of waste and the alleged 6%
tender estimate ultimately boil down to the same point: at best 6% was an estimate of
fines (i.e. material < 75µm) only; as a result of the far broader definition of waste now
deployed by the Contractor, the estimate of the amount of that single material is being

See paragraph 194 at pdf page 96 of the Second Expert Report of Charles Hammond. {R-EX-21/96}
See paragraphs 93-96 from pdf page 49 of the Second Expert Report of Charles Hammond.
{R-EX-21/49}
See paragraph 200 at pdf page 101 of the Second Expert Report of Charles Hammond. {R-EX-21/101}
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compared to the amount of an agglomeration of different materials. The Contractor’s
choice of definition makes the comparison meaningless.
9.48

The 6% tender estimate for fines (note, not “waste” as now defined by the Contractor)
was wholly inadequate as an estimate for the broader category of material now
classified as “waste”: it inherently assumed perfection in the relative proportions of
the various grades of aggregate and sand that would be manufactured and entirely
ignored other lost material that even the Contractor’s expert, Mr. Gold, considers was
to be expected. If that loss of material was to be expected, it could never fall to the
ACP’s account.

9.49

In light of the matters set out above, and those set out in the SOD, the waste
calculations of Dr. Dance and Mr. Hammond are, on analysis, better supported, more
principled and more accurate than those of Mr. Gold and Mr. Hunter (which rely on
hugely unreliable data, estimates and assumptions) and can safely be regarded as
representing the true position.

9.50

As a result, the Contractor has failed to establish that there was any excess production
of waste beyond that which GUPC should reasonably have anticipated. Clearly, the
use of 6% as a measure of fines (<75µm) was inadequate as to achieve that would
require perfection in every aspect of plant operation and material feed. That is
unrealistic.

9.51

As for the excavation claim, when a holistic view is taken of planned and actual basalt
usage, it is clear that any extra excavation was unrelated to the suitability of the PLE
basalt for aggregate production.

9.52

Finally, and notwithstanding all of the above, the Tribunal should not lose sight of the
ACP’s primary case: that under the terms of the Contract the physical conditions
above foundation level – which include the physical conditions of the basalt found
and its suitability for crushing into aggregate – were plainly the Contractor’s risk and
nothing that happened in the RFP period changed that.

10.

THE ACP’S ALLEGED BREACH OF DUTY TO DETERMINE FAIRLY AND
PROMPTLY THE CONTRACTOR’S ENTITLEMENTS UNDER SUBCLAUSE 3.5 [DETERMINATIONS] AND THE REGULATION

10.1

The ACP explained its position in detail in paragraphs 14.14-14.32 of Chapter V of
the SOD. In the SOR, the Contractor has, again, simply not engaged with the ACP’s
position in any detail. The Contractor’s approach has been to ignore the facts and to
prepare a factually flawed emotive submission.

10.2

The ACP asks the Arbitral Tribunal to review the correspondence that exchanged
between the Parties regarding the ACP’s assessment of the Interim Claim as explained
in paragraphs 14.14-14.32 of Chapter V of the SOD. Again, at this point in time, the
claim being made was different to that being made now – that is, it was not a claim
based on an alleged error in the Employer’s Requirements, or alleged breaches of
Panamanian law. It was a claim based on other provisions of the Contract.902

902

Specifically, Sub-Clause 4.10 [Site Data], Sub-Clause 4.12 [Unforeseeable Physical Conditions], SubClause 17.3(g) [Employer’s Risk] and Sub-Clause 19.1 [Force Majeure] of the Conditions of Contract. See
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10.3

The allegation that the ACP failed to render a fair determination under Clause 3.5
[Determinations] of the Conditions of Contract, and other allegations of breach of
good faith, and of the Regulation, are denied. It is the ACP’s position that the actions
of the Contractor amount to a clear breach of Sub-Clause 20.1 [Contractor’s Claims]
of the Conditions of Contract and such actions have been prejudicial to the ACP’s
proper investigation of the claim.

11.

THE ALLEGED BREACHES OF THE ACP’S ALLEGED DUTIES UNDER
THE ACQUISITION REGULATION AND PANAMANIAN LAW

11.1

The Claimants argue that the ACP breached its duties imposed by Panamanian civil
and administrative law during the RFP period by repeatedly representing “that the
PLE Basalt was suitable for the production of concrete aggregates”.903 The
Claimants’ arguments have already been addressed by the ACP in Chapters II and V
of its SOD and in Chapter II of this Rejoinder. The ACP relies on those explanations
and rejects all of the Claimants allegations regarding any alleged breach of duties by
the ACP.

11.2

In particular, and considering that the Claimants have decided not to address the
points made in the SOD, the ACP repeats the following general considerations that
are sufficient to bar any possible claims by the Claimants for alleged breaches of the
ACP’s duties during the RFP period:

903
904
905
906

(a)

the fact that the ACP is a public entity and subject to the principle of legality
does not have the consequence of making it subject to every provision of
Panamanian law in general. As already explained, it means that under
Panamanian law, in contracting with private parties, the ACP is subject to the
provisions of Law 19 and the Regulation;904

(b)

Law 22 is not applicable to the ACP. The ACP’s legal duties are to be found
in Law 19 and in the Regulation. Chapter IX of the Regulation governs the
tender processes carried out by the ACP and there is no legal vacuum that
requires the suppletory application of the Law 22;905

(c)

the general principles of transparency, economy and responsibility, referred to
in Article 130 of the Regulation, are directives of a programmatic nature. As
already decided by the Cofferdam Final Award, these principles have “been
taken into consideration by the drafters of Law 19 and the Regulation, as they
are clearly subsumed in numerous provisions of these two legal texts”;906

(d)

the RFP process was regulated in the bid documents and the Contract itself,
which establish rights and obligations for both the ACP and the Tenderers.
The ITT provided that the Tenderers had a duty to self-inform and were
advised to “obtain for themselves on their own responsibility all information
that may be necessary for preparing their Tenders”. Additionally, the

the section headed “IV Summary of Entitlement” on pdf page 46 of the Contractor’s Interim Claim in
Referral 11 at Exhibit R-0028. {R-0028/46}
See paragraph 1390 of Chapter IV on pdf page 454 of the SOR. {SOR/454}
See paragraph 5.9 of Chapter II from pdf page 77 of the SOD. {SOD/77}
See paragraph 5.9 of Chapter II from pdf page 77 of the SOD. {SOD/77}
See paragraph 5.9 of Chapter II from pdf page 77 of the SOD. {SOD/77}
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Tenderers were advised to visit and examine the Site and obtain, at their own
responsibility, all information that might be necessary. Indeed, Sub-Clause
4.10 [Site Data] of the Conditions of Contract provides that the Contractor
shall be deemed to have inspected and examined the Site and the Site data that
the ACP had provided, which includes the geotechnical boring cores. In
addition, Sub-Clause 1.16 [Entire Agreement] of the Conditions of Contract
excludes the possibility of claims based on prior negotiations, commitments,
representations, communications and agreements relating to the Contract,
except to the extent they have been expressly incorporated therein;907
(e)

the ACP’s Regulation also imposes on the Tenderers several duties during the
pre-contractual stage, as recognized by the Claimants’ legal expert, Dr. Hoyos.
Among others, Article 134(2) of the Regulations requires the Contractor to
“(c)ooperate with the Authority, as necessary, to insure that the purpose of the
contract is accomplished and is of the best quality (…) and in general, act
with loyalty and good faith during all contractual phases, avoiding delays”.
Article 61 of the Regulation908 provides that the submission of a tender by a
participant to a tendering process shall be equivalent to the acceptance,
without reservation or condition, of the documents, terms and conditions of
the tender:909

(f)

finally, as Prof. Del Moral explains, the analysis of rights and obligations
during the RFP period must take into account the main characteristic of the
ACP’s contracting system, which is the precedence of the agreements of the
parties over the content of the Regulation, as provided in Articles 1B and 6D
of the Regulation. According to these provisions, nothing in the Regulation
may be applied to grant additional rights and benefits to the contactors and
those contained in the Regulation. Further, pursuant to these provisions, the
ACP is allowed to include in bid documents (and in contracts) terms and
conditions which, in the opinion of the ACP, are necessary or convenient to
better protect its interest.910

11.3

In any event, as is explained in the SOD,911 and this Rejoinder,912 the ACP complied
with all its duties during the RFP period, even those non-existent duties that the
Claimants are seeking to impose upon it.

11.4

In what follows, the ACP further demonstrates that the allegations contained in the
SOR are baseless under Panamanian Law.

907
908
909
910
911
912

See paragraph 5.9 of Chapter II from pdf page 77 of the SOD. {SOD/77}
See Article 61 of the Regulation and its English translation on pdf page 88 of Exhibit C-LA-0021
{C-LA-0021/88} and pdf page 26 of Exhibit R-LA-0112. {R-LA-0112/26}
See paragraph 5.9 of Chapter II from pdf page 77 of the SOD. {SOD/77}
See paragraph 5.9 of Chapter II from pdf page 77 of the SOD. {SOD/77}
See paragraph 5.10 of Chapter II from pdf page 78 of the SOD. {SOD/78}
See paragraphs 5.1-5.73 of Chapter II of this Rejoinder. Even if Articles 1B and 6D of the Regulation did
not apply, as the Claimants incorrectly argue, the result would be the same.
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11.5

The Claimants argue that the ACP’s main defense is that “it was not subject to any
duty under Panamanian law” during the RFP period.913 This is a deliberate distortion
of the ACP’s position. As explained in Chapter II of this Rejoinder,914 the ACP’s
position is that the duties applicable to the ACP and the Tenderers during the tender
period are much more limited than those alleged by the Claimants. Furthermore, they
have to be assessed in context, differentiating them from those duties that arise from
the Contract, after its execution.

11.6

As has been explained, the Claimants’ theory that the ACP allegedly breached legal
obligations during the tender period, which were later incorporated into the Contract
as implied mandatory obligations, is mistaken.915 Such a proposition is unsupported
by Panamanian law, which clearly differentiates, in Article 974 of the Civil Code,916
the law and the contract as different sources of obligations.917

11.7

Besides, the ACP clearly stated in the SOD that its duties arise from Law 19 and the
Regulation918 and that it complied with all its duties during the RFP period.919 The
fact that the ACP is not subject to duties that are a creation of the Claimants, nor in
the scope they intend, is far from the extreme proposition wrongly attributed to the
ACP that it is not subject to any duty. In any event, the factual allegations concerning
the ACP’s alleged breaches are all denied.

11.8

The Claimants repeat again their argument made multiple times that, since the
Contract is governed by Panamanian law, “the mandatory duties to which ACP is
subject pursuant to administrative and civil laws and the principle of strict legality
(…) are fully integrated into the Contract pursuant to Article 1109 of the Panamanian
Civil Code”.920 As has been explained, the Claimants’ reliance on the principle of
strict legality to integrate the Contract with all Panamanian laws is mistaken. The
principle of legality means that, under Panamanian law, the ACP’s contracting is
governed by the Constitution, Law 19 and the Regulation.921 Accordingly, the ACP’s
legal duties are to be found in its special legal regime,922 not in all the legal provisions
of Panamanian administrative and civil law.

11.9

As for the principle of good faith, the ACP has never denied being subject to such
principle in the RFP period and during the performance of the Contract.923 However,
the ACP has also clearly stated that the principle of good faith during the precontractual stage has to be correctly characterized and applied with certain
limitations,924 that the duties arising from such a principle cannot be used to rewrite

913
914
915
916
917
918
919
920
921
922
923
924

See paragraph 1391 of Chapter IV on pdf page 455 of the SOR. {SOR/455}
See paragraphs 5.4-5.5 of Chapter II of this Rejoinder.
See paragraph 211 of Chapter II on pdf page 69 of the SOC. {SOC/69}
See Article 974 of the Civil Code and its English translation on pdf page 97 of Exhibit C-LA-0001
{C-LA-0001/97} and pdf page 1 of Exhibit R-LA-0180. {R-LA-0180/1}
See paragraphs 5.4 and 5.5 of Chapter II from pdf page 75 of the SOD. {SOD/75}
See paragraph 5.9 of Chapter II on pdf page 77 of the SOD. {SOD/77}
See paragraph 5.10 of Chapter II on pdf page 78 of the SOD. {SOD/78}
See paragraph 1393 of Chapter IV on pdf page 455 of the SOR. {SOR/455}
See paragraph 5.9 of Chapter II on pdf page 77 of the SOD. {SOD/77}
See paragraph 5.9 of Chapter II on pdf page77 of the SOD. {SOD/77}
See paragraph 5.63 of Chapter II on pdf page 92 of the SOD. {SOD/92} and paragraph 5.52 of Chapter II of
this Rejoinder.
See paragraph 5.64 of Chapter II on pdf page 92 of the SOD {SOD/92} and paragraph 5.88 of Chapter II on
pdf page 98 of the SOD. {SOD/98}
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the Parties’ agreement, and that such duties may be in fact modulated by the will of
the Parties.925
11.10 Further, the Contractor makes a general reference to Chapter III of their SOR to state
that “ACP’s reliance on Articles 1B and 6D and the pacta sunt servanda principle to
avoid the applicability of its mandatory duties has no basis and is denied”.926 The
ACP has addressed the correct scope of Articles 1B and 6D of the Regulation in
Chapter II of this Rejoinder and fully relies on those explanations.927
Notwithstanding this, it is important to note that, once again, the Claimants attempt to
deny the fundamental principle of pacta sunt servanda and the special characteristics
of the ACP’s contracting system. Such attempt is contrary to the legal regime
applicable to the ACP and consequently should be rejected by the Tribunal.
11.11 As explained in the ACP’s SOD with reference to the Second Legal Opinion of Prof.
Del Moral,928 the analysis of the rights and obligations of the Parties during the precontractual period must take into account the specific characteristics of the ACP’s
contracting, and consequently the rules provided in Articles 1D and 6B of the
Regulation.929
11.12 According to Article 1B,930 nothing in the Regulation may be applied to grant the
contractor additional rights and benefits to those contained in the contract it enters
into with the ACP. Article 6D931 allows the ACP to include in the tender documents
and contracts, terms and conditions which, in the ACP’s opinion, protect its interest
more effectively than the provisions of the Regulation. Articles 1B and 6D reinforce
the principle of pacta sunt servanda, but even if they did not apply, as argued by the
Claimants, the result would be the same. In an international contract where the parties
agree detailed terms and conditions, both parties have a legitimate expectation that
those terms and conditions will be applied and enforced.
11.13 The Claimants again make reference to Chapter II of their SOR to argue that “it
cannot be denied that applicable Panamanian administrative and civil laws fully
governed ACP’s conduct during the tender period, before the signature of the
Contract, so that any breach of ACP’s mandatory duties would entitle GUPC to
compensation for the damages resulting therefrom”.932 As interpreted by the
Claimants, this is an incorrect statement. Under the ACP’s special legal regime its
legal duties are established in Law 19 and the Regulation. Furthermore, the ACP’s
duties during the RFP period are found in the bid documents and the Contract, which
are the primary source for regulating the Parties’ rights and obligations during the
RFP period.933
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See paragraph 5.55 of Chapter II of this Rejoinder.
See paragraph 1393 of Chapter IV on pdf page 455 of the SOR. {SOR/455}
See paragraphs 3.31-3.68 of Chapter II of this Rejoinder.
See paragraph 237 on pdf page 83 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/83}
See paragraph 5.9 of Chapter II on pdf page 77 of the SOD. {SOD/77}
See Article 1B of the Regulation and its English translation on pdf page 68 of Exhibit C-LA-0021
{C-LA-0021/68} and pdf page 5 of Exhibit R-LA-0112. {R-LA-0112/5}
See Article 6D of the Regulation on pdf page 7 of Exhibit C-LA-0021 {C-LA-0021/7} and its English
translation on pdf 7 of Exhibit R-LA-0112. {R-LA-0112/7}
See paragraph 1394 of Chapter IV on pdf page 455 of the SOR. {SOR/455}
See paragraph 5.9 of Chapter II on pdf page 77 of the SOD. {SOD/77}
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11.14 The Claimants insist in the SOR that, during the RFP period, the ACP breached the
alleged following duties:
(a)

the duty to plan;

(b)

the duty to inform;

(c)

the corollaries of the principle of good faith (venire contra factum propium
non valet and legitimate reliance);

(d)

the duty to act with equity in its relation with the contractors under Article 2 of
the Regulation; and

(e)

its duty to not create a burden for the Contractor in complying with the
Contract and to correct, in the least possible time, any disruption that may
occur under Article 133(6) of the Regulation.934

11.15 As already explained in the SOD, and in Chapter II of this Rejoinder, none of this is
correct.
11.16 First, the Claimants argue that the ACP “breached its statutory duty to prepare the
studies and the tender documents for the Project in a non-ambiguous, non-confusing
and complete manner (the “duty to plan”)”,935 which would allegedly arise from the
principles of economy provided in Article 130 of the Regulation and further
developed in Article 19 of Law 22.936 However, the ACP did not have a duty to plan
the Project as argued by the Claimants.937 As explained in the SOD,938 and in Chapter
II of this Rejoinder,939 neither the Contract,940 the Regulation nor Law 19 provide for
a “duty to plan” of the ACP.
11.17 In any event, the ACP’s planning of the Project, as described in the evidence filed by
the ACP in this Arbitration, cannot be criticized. The Claimants’ factual allegations
are all denied. The fact there were no protests during the RFP or after from any of the
Tenderers is a complete answer to the criticism.
11.18 Indeed, it is incorrect as a matter of Panamanian law, to argue that the alleged duty to
plan arises from the principles of economy and responsibility established in Article
130 of the Regulation and detailed in Article 19 of Law 22,941 since principles are not
rules. They cannot be directly applied in the manner alleged. Principles are directives
that inform rules, and the ACP has fully complied with such directives.942 In addition,
the Claimants cannot use Article 130 of the Regulation to apply Law 22 to impose
934
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See paragraph 1390 of Chapter IV on pdf page 454 of the SOR. {SOR/454}
See paragraph 1390 of Chapter IV on pdf page 454 of the SOR. {SOR/454}
See paragraph 1390 of Chapter IV on pdf page 454 of the SOR. {SOR/454}
See paragraph 12.2 of Chapter V on pdf page 410 of the SOD. {SOD/410}
See paragraph 5.12 of Chapter II on pdf page 78 of the SOD. {SOD/78}
See paragraph 5.7 of Chapter II of this Rejoinder.
As explained in the ACP’s SOR, the only references in the Contract are included in Sub-Clause 4.6
[Cooperation] and Sub-Clause 6.8 [Contractor’s Superintendence] which establish to the “duty to plan” as
a duty for the Contractor and not for the ACP. See paragraph 5.12 of Chapter II on pdf page 78 of the SOD
{SOD/78} and paragraph 5.13 of Chapter II on pdf page 79 of the SOD. {SOD/79}
See paragraph 1390 of Chapter IV on pdf page 454 of the SOR. {SOR/454}
See paragraphs 5.11-5.12 of Chapter II of this Rejoinder.
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legal duties on the ACP which are not part of its special legal regime, because Law 22
is not applicable to the ACP.943
11.19 The allegations at paragraphs 1396-1402 of Chapter IV of the SOR are all denied, and
are comprehensively answered in Chapters III and IV of this Rejoinder and in the
SOD. In fact, the ACP’s preparation and planning of the Expansion Project should be
commended.
11.20 According to the Claimants, the ACP has alleged that “GUPC was not entitled to rely
upon the very same studies and premises as ACP did in its 2006 Proposal, and on the
assumption that the ACP had diligently complied with its statutory duty to plan”.944
What the ACP has stated is that GUPC was not entitled to rely on certain information
specifically determined in the Contract, or alleged pre-Contract representations.
Besides, the ACP has clearly explained that it was not subject to a so called duty to
plan. And the Claimants have failed to adduce any evidence at all that they were
supposedly misled by the documents they retrospectively seek to rely upon.
11.21 The Claimants also argue that the ACP’s position would mean that the “ACP was
allowed to make baseless assurances to the Government and People of Panama, and
to do the same with the tenderers, without incurring in any liability”.945 This is again
a mischaracterization. The Claimants confuse institutional duties that the ACP has in
respect to the Government and People of Panama, with the ACP’s alleged duties to
GUPC during the tender period and the Contract and after. The Claimants studiously
ignore that the Contractor was invited to bid on certain terms and conditions and was
free to do so or not. The Claimants are not entitled to rewrite the rules of participation
after their bid has been accepted because they now wish to make more money.
11.22 It is plainly wrong, and improper as a matter of law, to suggest that the responsibility
and duties that the ACP had with respect to the Government and people of Panama
are the same as the ones that the ACP could have with respect to a contractor. As is
obvious, one is governed by the institutional duties of the ACP toward the State and
its institutions, and the other is a pre-contractual relationship with a private party
governed primarily by the tender documents and the Contract. It is extraordinary that
the Claimants try to equate themselves with the Government and people of Panama.
11.23 Second, the Claimants argue that the ACP “also breached its duty to inform the
tenderers in a non-ambiguous, non-confusing and complete manner”,946 a duty that
would allegedly arise from Article 130 of the Regulation and the principle of good
faith. As explained in Chapter II,947 the principles of transparency, economy and
good faith may give rise to certain duties to inform during the tender period.
However, as also explained, the scope the Claimants assign to such duty is excessive
and disproportionate, with no support in the ITT documents, the Contract, or in
Panamanian law. It also completely overlooks the nature and extent of the
information the ACP provided to Tenderers, as the ACP has described in Chapters III
and IV of this Rejoinder, and, indeed, in the SOD. Even the Contractor’s former
943
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For example, see paragraph 5.16 of Chapter II on pdf page 80 of the SOD {SOD/80} and paragraph 12.2 of
Chapter V on pdf page 410 of the SOD. {SOD/410}
See paragraph 1402 of Chapter IV on pdf page 457 of the SOR. {SOR/457}
See paragraph 1402 of Chapter IV on pdf page 457 of the SOR. {SOR/457}
See paragraph 1402 of Chapter IV on pdf page 457 of the SOR. {SOR/457}
See paragraph 5.20 of Chapter II of this Rejoinder.
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geotechnical expert described the Expansion Project as “perhaps the most investigated
project in the history of civil engineering”.948
11.24 When the Claimants refer to the scope of the duty to inform, they attempt, once again,
to escape from the Contract by arguing that “regardless of the provisions of the
Conditions of the Contract allegedly regulating the provisions of information”949 the
ACP had “at a minimum” three duties:
(a)

the duty to disclose all relevant data in its possession for the preparation of the
Tenderers’ bid;

(b)

the duty to ensure that the information voluntarily provided to the Tenderers
was reliable; and

(c)

the duty to abstain or refrain from providing information or making positive
representations which the ACP knew were inaccurate or insufficiently
supported.950

11.25 If these three duties indeed applied in the manner which the Claimants suggest, it
would not have been possible for the ACP to have let the Contract, and especially on
a design-build basis.
11.26 This statement has no support under Panamanian law. Contrary to what the Claimants
argue, the ITT documents and the Contract are critical to determine the correct scope
of the duty to inform of the ACP. As Prof. Del Moral explains in his Third Legal
Opinion, the determination of the information to be provided by the Parties must
always be done with reference to the Parties’ agreement.951 And, in any event, the
ACP again denies the factual allegations about the ACP’s provision of information.
11.27 The clauses of the Contract and the ITT documents are the primary elements in the
determination and evaluation of the duty to inform,952 a conclusion that was
confirmed by the Cofferdam Final Award.953 As explained in the ACP’s SOD,954 the
relevant provisions of the ITT and the Contract expressly stated that the ACP did not
give any warranty as regards the sufficiency, suitability or completeness of the
information provided in the Volume VI Documents. As also confirmed by the
Cofferdam Final Award, the only limitation has to be found in dolo which means
deliberately withholding relevant information, deliberately providing incomplete
information, or deliberately failing to correct information which was given to the
Tenderers and later known to be incorrect.955 The Claimants know full well that none
of these things occurred.
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See pdf page 21 of Expert Report of T. C. Page in Referral 11 at Exhibit R-0693. {R-0693/21}
See paragraph 1395 of Chapter IV on pdf page 455 of the SOR. {SOR/455}
See paragraph 1395 of Chapter IV on pdf page 455 of the SOR. {SOR/455}
See paragraph 388 on pdf page 109 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/109}
See paragraph 5.33 of Chapter II on pdf page 36 of the SOD. {SOD/85}
See paragraph 352 on pdf page 81 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/81}
See paragraph 5.39 of Chapter II on pdf page 48 of the SOD. {SOD/87}
See paragraph 351 on pdf page 80 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/80}
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11.28 In addition, as already stated in Chapter II of this Rejoinder,956 the duty to inform
must also be analyzed in light of the predominant duty to self-inform that exists for
the Tenderers. Under this duty to self-inform, the Tenderers had the obligation to
conduct their own investigations and reviews of the available information.957 As
previously explained in the ACP’s SOD,958 the tender documents restricted the ACP’s
duty to inform and enhanced the Contractor’s duty to self-inform. This conclusion
that was also recognized in the Cofferdam Final Award.959 Furthermore, the
Cofferdam Final Award concluded that the ACP’s duty to inform was limited.960
11.29 In this context, the Claimants make reference to Chapter III of their SOR to argue that
“it acted diligently at the tender stage (and did even more than the other tenderers)
and therefore fully complied with its duty to self-inform”.961 This is blatantly not the
case, as the ACP has explained in the SOD and this Rejoinder. In fact, GUPC’s
investigations were themselves negligent, as the ACP has explained.962
11.30 According to the Claimants, “the tenderers’ duty to self-inform cannot have the effect
of preventing them from relying upon the information provided by the ACP”.963
Again, this statement finds no support under Panamanian law, or in fact. The
Contract made clear that the ACP was not responsible for certain information that it
provided. But, in any event, the ACP provided a huge amount of sub-surface data
about the Site and the basalt, which GUPC simply overlooked, or ignored, even
though it represented to the ACP that it had all been thoroughly reviewed.
11.31 The Claimants further argue that “the tenderers simply could not be expected to verify
the accuracy of every positive representation made by ACP, or to perform their own
extensive investigations of the materials on the site”.964 However, as explained in
Chapter II, the ACP’s position is that it was up to GUPC to decide whether to use that
information and verify it, or to obtain its own information in an independent
manner.965
11.32 This was a design-build contract, and therefore it was GUPC’s responsibility to verify
or obtain the information on which it intended to rely. The Tenderers duty to selfinform imposed on them the obligation to conduct their own investigations and review
the available information. Aside from this, and in any event, the Contractor was
deemed to have examined and inspected all of the Site data the ACP provided, by
virtue of Sub-Clause 4.10 [Site Data] of the Conditions of Contract. And, anyway,
the Contractor already admitted that it had verified the ACP’s information.966
11.33 Third, the Contractor argues that the ACP breached the principle of good faith and its
corollaries of venire contra factum propium non valet and legitimate reliance. The
956
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See paragraph 5.32 of Chapter II of this Rejoinder.
See paragraph 5.47 of Chapter II on pdf page 88 of the SOD. {SOD/88}
See paragraph 12.3 of Chapter V on pdf page 410 of the SOD. {SOD/410}
See paragraph 354 on pdf page 81 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/81}
See paragraph 352 on pdf page 81 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/81}
See paragraph 1403 of Chapter IV on pdf page 457 of the SOR. {SOR/457}
See Chapter III of this Rejoinder.
See paragraph 1404 of Chapter IV on pdf page 457 of the SOR. {SOR/457}
See paragraph 1404 of Chapter IV on pdf page 457 of the SOR. {SOR/457}
See paragraph 5.42 of Chapter II of this Rejoinder.
See paragraph 164(a) of Part 1 on pdf page 58 of the Contractor’s SOC in DAB Referral 11 at
Exhibit R-1289. {R-1289/58}
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ACP has already explained that the principle of venire contra factum propium non
valet requires that the party that is claiming the principle prove that its reliance was
reasonably induced by the others party’s conduct. Such requirement is not met in this
case, because the ACP specifically stated that it did not make any representations
about the suitability and completeness of the information provided.967
11.34 There cannot be any form of reliance against a specific provision that explicitly states
the contrary. Further, as already explained, this principle operates against the
Contractor, since the Contractor cannot have accepted the conditions of delivery of
the information by the ACP during the RFP period, and then later present a claim
arguing that it had relied on the information provided. Indeed, the Contractor is
presenting a claim against the ACP, notwithstanding that it had expressly agreed not
to.968 This is a clear example of the Contractor trying to change the rules after the
tender has been accepted.
11.35 It is also important to note that the principle of venire contra factum propium non
valet does not work as a source of liability but as a defense. And, once again, lacking
from the Claimants’ position, is any evidence of reliance on the ACP’s alleged
representations.
11.36 Since the ACP did not make any representations to GUPC as to the suitability of the
PLE basalt, the reference by the Claimants to the principle of legitimate reliance is
also misguided. Additionally, as explained in the SOD,969 and Chapter II of this
Rejoinder,970 the principle of legitimate reliance is a principle of administrative law
that limits the exercise of powers by a public authority, and consequently does not
have the purpose of regulating the relationship between contracting parties. Besides,
legitimate reliance cannot be invoked when the Parties have expressly agreed in the
Contract that certain information could not be relied upon by the Contractor, or when
the Contractor carried out its own inspections and examinations of the Site data and
says that it verified all of the information.
11.37 Fourth, the Claimants argue that the ACP breached its duty to act with equity with the
Contractor under Article 2 of the Regulation and its duty to not create a burden for the
Contractor and to correct, in the least possible time, the disruptions that may occur
under Article 133(6) of the Regulation.971
11.38 The Claimants’ references to the Regulation in order to impose those legal duties on
the ACP are incorrect. In fact, Article 2 of the Regulation does not impose a duty or
obligation on the ACP to act with equity with respect to contractors, but only
establishes equity in relations with the contractors as a general base of the ACP’s
contracting system. Article 133(6) of the Regulation does not aim to compensate or
relieve the Contractor from the compliance of contractual obligations that may have
become more onerous. As explained in Chapter II, such provision refers to a duty of
the ACP to correct disruptions and avoid situations of additional onerosity that have
been caused by actions that are attributable to the ACP during the performance of a
967
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See paragraph 12.18 of Chapter V on pdf page 415 of the SOD. {SOD/415}
See paragraph 12.19 of Chapter V on pdf page 415 of the SOD. {SOD/415}
See paragraph 12.22 of Chapter V on pdf page 416 of the SOD. {SOD/416}
See paragraphs 5.66-5.67 of Chapter II of this Rejoinder.
See paragraph 1390 of Chapter IV on pdf page 455 of the SOR. {SOR/455}
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contract.972 In any event, nothing in the ACP’s conduct was inequitable or unfair, or
caused any onerosity.
11.39 Lastly, the Claimants refer to Sub-Clause 5.1 [General Design Obligations] of the
Conditions of Contract and argue that such provision “could not have the effect of
prompting the tenderers to doubt that ACP had complied with its statutory duty to
plan the Project in a complete and diligent manner”.973 However as explained, the
ACP did not have a duty to plan in general – a duty not even recognized in
Panamanian law – still less had one in favor of the Contractor.
11.40 In this context, the Claimants once again mischaracterize the ACP’s defense by
arguing that the ACP’s position seems to be that “the tenderers were not entitled to
rely upon any of the information provided by the ACP in the RFQ and RFP, and that
the tenderers were required to verify all information about the Site themselves”
(emphasis added).974 From this allegation, they arrive at the conclusion that if that
was the case, the ACP would not have received any compliant tenders close to the
ACP’s budget and that the Third Set of Locks Project would not be operative today.975
11.41 The Claimants’ statement is plainly wrong. The Contractor has already confirmed
that it thoroughly reviewed all the Volume VI Documents – indeed it was deemed to
have inspected and examined the same. It has even admitted it verified the abundant
information the ACP provided and carried out its own additional investigations. The
fact that the ACP did receive tenders from international contractors in fact disproves
the Claimants’ case on this point. Those Tenderers knew the rules of the tender and
bid on that basis. Indeed, CAPP did not tender specifically because it considered that
the rules of the tender were not attractive to it.
11.42 The Claimants also refer again in an improper manner to the duty to inform and argue
that the ACP allegedly had a “duty to refrain from providing information which it
knew was inaccurate or insufficiently verified (or, if it chose to provide it, it had a
duty to make clear that this specific piece of information could not be relied upon”.976
Next, they insist that the ACP stated that the PLE basalt was suitable for the
production of concrete aggregates and that it would be used for this purpose.977
11.43 The ACP has repeatedly explained that it did not make any representations regarding
the suitability of the PLE basalt. In addition, as Prof. Del Moral978 explains, the
reference to an alleged obligation to provide accurate information, or to refrain from
making statements without basis, cannot refer to information that under the Contract,
the Parties agreed explicitly the ACP was not responsible for.
11.44 In any event, the ACP denies it provided any inaccurate or misleading information.
The Site was intensely characterized and the Tenderers benefited from a huge amount
of sub-surface information, as well as all of their additional studies. Indeed, the
972
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See paragraphs 5.89-5.94 of Chapter II of this Rejoinder.
See paragraph 1406 of Chapter IV on pdf page 458 of the SOR. {SOR/458}
See paragraph 1406 of Chapter IV on pdf page 458 of the SOR. {SOR/458}
See paragraph 1406 of Chapter IV on pdf page 458 of the SOR. {SOR/458}
See paragraph 1407 of Chapter IV on pdf page 458 of the SOR. {SOR/458}
See paragraph 1407 of Chapter IV on pdf page 458 of the SOR. {SOR/458}
See paragraph 303 on pdf page 86 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/86}
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Tenderers were the specialists in analyzing all such information and deciding what
was important for their bids.
11.45 In this context, the Claimants further argue that “[t]he mere fact that ACP indicated
that Volume VI documents generally were provided for “information only” was not
sufficient to prevent the tenderers from legitimately thinking that the ACP had
sufficient basis to make such strong representations about the PLE Basalt”.979 Again
such statement is factually not correct. Moreover, it completely and deliberately
ignores that Sub-Clause 5.1 [General Design Obligations] of the Conditions of
Contract which establishes that the Employer is not to be responsible for the Volume
VI Documents, and specifically that it “shall not be deemed to have given any
warranty, representation of accuracy or completeness” in relation to such
documents.980
11.46 Accordingly, it is also incorrect to state as the Claimants do – in a footnote of their
submission, that “Sub-Clause 5.1 of the Conditions of the Contract in fact was meant
to cover only the “historical information” that ACP had not prepared, not the data
that it had itself prepared or commissioned”.981 There is no basis for such assertion.
Sub-Clause 5.1 [General Design Obligations] clearly refers to all of the Volume VI
Documents, and does not make any distinction between the “historical information”
that the ACP did not prepare and information that it prepared, as the Claimants argue.
11.47 In sum, the ACP did not make any representations to GUPC regarding the suitability
of the PLE basalt and has not breached any of the duties it properly has under
Panamanian law. Additionally, the risk allocations and exculpatory clauses of the
Contract are fully applicable and enforceable under Panamanian law and fully
applicable to this case, as is further explained in this Chapter.982
12.

THE CLAUSES OF ALLOCATION OF RISKS THAT THE PARTIES
AGREED ARE VALID AND ENFORCEABLE UNDER PANAMANIAN LAW

12.1

Persisting in their attempt to disregard the clear terms of the Contract, in the SOR983
the Claimants repeat their position aimed at depriving of value what they call “risk
allocations and exculpatory clauses” of the Contract.984 This subject, also included in
Chapter III of the SOR985, is extensively addressed in Chapter II of this Rejoinder,986
and in Prof. Del Moral’s Legal Opinions.987

12.2

The Claimants’ main point is that “none of these clauses expressly addressed the risk
of the PLE Basalt being unsuitable as crushing plant feedstock”988. Alternatively,
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See paragraph 1407 of Chapter IV on pdf page 458 of the SOR. {SOR/458}
See Sub-Clause 5.1 [General Design Obligations] from pdf page 68 of the Conditions of Contract at
Exhibit R-0007. {R-0007/68}
See footnote 2387 of Chapter IV on pdf page 458 of the SOR. {SOR/458}
See section 12 of Chapter III of this Rejoinder.
See section G of Chapter IV on pdf page 464 of the SOR. {SOR/464}
See paragraph 1434 of Chapter IV on pdf page 464 of the SOR. {SOR/464}
See Section V of Chapter III from pdf page 82 of the SOR. {SOR/82}
See Section 6 of Chapter II of this Rejoinder.
See paragraphs 194-228 from pdf page 64 of the Second Legal Opinion of Prof. Octavio Del Moral
{R-EX-5/64} and paragraphs 280-359 on pdf page 39 of the Third Legal Opinion of Prof. Octavio Del
Moral. {R-EX-19/39}
See paragraph 1434 of Chapter IV on pdf page 464 of the SOR. {SOR/464}
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they seem to be claiming that “in the event that the Tribunal were to consider (…) that
one or more of the risk allocation and exculpatory clauses included in the Contract
covered the issue encountered by GUPC in relation to the PLE Basalt, GUPC submits
that none of these clauses can apply in the present case, due to ACP’s conduct”,989 by
reference to an alleged gross negligence attributed to the ACP. The ACP has
answered these baseless arguments at Section 2 above.
12.3

As to the alternative case, the ACP has not been negligent, gross or otherwise. In any
case, gross negligence, defined in Article 34-C of the Civil Code,990 is not a standard
related to the pre-contractual phase of a contract, but rather to the performance of its
obligations. What is relevant, if a party alleges the lack of validity of a contractual
provision because it was induced to enter into it, is dolo as a vice of consent, pursuant
to Article 1116 of the Civil Code.991 The Claimants are trying to mix up these clearly
defined legal concepts in order to claim that an alleged grossly negligent conduct by
the ACP induced them to enter into the Contract.

12.4

The Claimants do not mention one single clause of the Contract to make their
arguments with respect to the validity and enforceability of risk allocation clauses. A
review of the text of Sub-Clause 5.1 [General Design Obligations] of the Conditions
of Contract is useful to put in context the legal arguments put forward by the
Claimants:992

12.5

As explained by Prof. Del Moral in reference to Sub-Clause 5.1 [General Design
Obligations] of the Conditions of Contract, the Parties allocated “the risk of mistake,
something that is valid pursuant to the principle of pacta sunt servanda”.993 The
Claimants contend that, notwithstanding the clear terms of the provision, what they
characterize as “the ACP’s conduct” made them make a mistake by entering into the
Contract. The text of the Contract excludes such a possibility. Indeed, if the
Claimants made a mistake because they failed to carry out their due diligence
properly, that would be conduct by the Claimants which directly - and negligently breaches what they declared in the Contract. In any event, the information the ACP
provided on the sub-surface conditions at the Site was abundant and there could have
been no mistake, unless GUPC failed to review the information properly and carry out
its own due diligence.
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See paragraph 1435 of Chapter IV on pdf page 465 of the SOR. {SOR/465}
See Article 34-C of the Civil Code and its English translation on pdf page 22 of Exhibit C-LA-0001
{C-LA-0001/22} and pdf page 1 of Exhibit R-LA-0180. {R-LA-0180/1}
See Article 1106 of the Civil Code and its English translation on pdf page 109 of Exhibit C-LA-0001
{C-LA-0001/109} and pdf page 1 of Exhibit R-LA-0180. {R-LA-0180/1}
See Sub-Clause 5.1 [General Design Obligations] from pdf page 68 of the Conditions of Contract at
Exhibit R-0007. {R-0007/68}
See paragraph 208 on pdf page 68 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX-5/68}
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12.6

As already explained in the SOD and in the Rejoinder,994 supported by Prof. Del
Moral,995 the Claimants ignore the basic distinction between “debt” and “liability”.
The lack of due regard for these concepts leads them to confuse matters. Panamanian
law upholds clauses that allocate risk or responsibility but they deny this.

12.7

The Claimants’ attempt to avoid the distinction between debt and liability,
characterizing it as “artificial”,996 relying on Dr. Hoyos’ opinion, who states that “the
transfer of deficient information is limited by the actual or constructive knowledge
that the party transferring the information and also by good faith which imposes a
sanction to the party that causes a legitimate reliance”.997 Prof. Del Moral is
emphatic when responding to this Dr. Hoyos’ statement declaring that he simply
cannot understand how an expert party –as the Claimants are- could “‘legitimately
rely’ on any information provided by the ACP, when at the same time, the Contract
contains clauses that precisely deny the possibility to rely on such information,
explaining which information was guaranteed and which was not”.998 There was no
transfer of deficient information.

12.8

Furthermore, the Claimants try to support their argument by relying on irrelevant
facts, stating that “GUPC confirms that it never understood based on the language of
the risk allocations and exculpatory clauses in the Contract, that it was undertaking
the risk”.999 It is irrelevant whether they “understood” or not what they were
declaring. The relevant issue is that they agreed just such a clause and that it is
plainly valid and enforceable. Anyway, as explained at paragraph 2.41 above, GUPC
of course had identified the very risk they deny undertaking.

12.9

Moreover, the Claimants have not submitted in these proceedings any claim seeking
to nullify the relevant clauses based on the fact that their consent was subject to a vice
through mistake or dolo. The truth is, the Claimants know that they were the
specialists in processing and crushing basalt, not the ACP, and the Claimants were
relying, not on the ACP’s alleged representations, but on their own experience and
their own investigations and analysis of the Site information. The Claimants fully
understood the risks they were agreeing to. This has all been admitted.

12.10 Next, the Claimants repeat a sentence that they have constantly used throughout all of
their submissions. They assert that “risk allocation and exculpatory clauses cannot
have the effect of exempting ACP from compliance with its mandatory duties”, such as
the alleged duty to plan, to inform, and to refrain from providing incorrect or
unverified information.1000 The proper existence and scope of such alleged duties has
already been explained.1001 In any event, as has been mentioned several times, the
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996
997
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1001

See Section 6 of Chapter II of this Rejoinder.
See paragraph 198 on pdf page 66 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX-5/66}
and paragraph 294-297 on pdf page 84 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/84}
See paragraph 1441 of Chapter IV on pdf 467 of the SOR. {SOR/467}
See paragraph 290 on pdf page 56 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/56}
See paragraph 303 on pdf page 86 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/86}
See paragraph 1434 of Chapter IV on pdf page 464 of the SOR. {SOR/464}
See paragraph 1436 of Chapter IV on pdf page 465 of the SOR. {SOR/465}
See paragraphs 5.7-5.50 of Chapter II of this Rejoinder.
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Claimants rely on a highly abstract proposition, without being capable to explain how
any specific clause of the Contract would contradict any of the alleged duties.
12.11 Further, the Claimants seek support in the opinions of Dr. Hoyos and Dr. Morales to
repeat their argument that “a party cannot exonerate itself from liability if its (sic)
provided information which it knew or should have known was incorrect or doubtful”
with reference by analogy to latent defects in sales contracts.1002 As Prof. Del Moral
explains, such rules are not applicable in the present case, where the Parties have
expressly “regulated this subject, clearly declaring that the Contractor shall not rely
on certain information”.1003 In any event, as the ACP has repeatedly shown, it
provided no incorrect or doubtful information.
12.12 In support of their case, the Claimants make the statement that the “ACP should either
have satisfied itself that the PLE Basalt was in fact suitable for the production of
concrete aggregates in industrial quantities, or not make the representations at all
(…) if it was not willing to assume responsibility for these representations”.1004 This
a completely groundless assertion. The ACP made no representation regarding the
PLE basalt. It was the Contractor’s responsibility to decide which sources of
aggregate to use. In fact, as explained in Section 1 above, by the time it entered into
the Contract, the Contractor had even more information and knowledge about the
basalt than the ACP had and, CUSA was the local specialist in processing basalt.
Moreover, the basalt was suitable for concrete aggregate, as the Contractor’s own
independent expert has previously admitted this.1005
12.13 The Contractor attempts to use the DAB in support of its case,1006 relying on the
opinion made by the majority, which was made in extraordinary circumstances.1007
The circumstances of the DAB decision have already been explained; the decision is
unreliable. Of far more importance is the Cofferdam Final Award - issued by an
expert arbitral tribunal formed by highly qualified legal specialists - that ruled that
clauses of allocation of risk “are valid and enforceable in contractual matters under
Panamanian law”.1008
12.14 Finally, the Claimants again argue that the “ACP’s conduct was grossly
negligent”.1009 As has been explained, this is a baseless accusation on the facts. In
addition, this false allegation is futile as a matter of Panamanian law, because gross
negligence is not a relevant standard to assess the validity of the consent of the parties
in the contract or a clause thereto. All of the allegations of negligence and gross
negligence are denied.
12.15 In conclusion, the Claimants are incapable of supporting their main and alternative
cases. Their position departs from the clear terms of the Contract, disregards basic
notions of civil law, and is based on false allegations of gross negligence.
1002
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See paragraph 1437 of Chapter IV on pdf page 465 of the SOR. {SOR/465}
See paragraph 424 on pdf page 110 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/110}
See paragraph 1438 of Chapter IV on pdf page 465 of the SOR. {SOR/465}
See paragraphs 1.45-1.50 of Chapter III of this Rejoinder.
See paragraph 1439 of Chapter IV on pdf page 465 of the SOR. {SOR/465}
See Section 11 of Chapter I from pdf page 31 of the SOD. {SOD/31}
See paragraph 357 on pdf page 82 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/82}
See paragraph 1440 of Chapter IV on pdf page 466 of the SOR. {SOR/466}
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Furthermore, the validity of clauses of responsibility, allocations of risks and
limitation of liability are non-disputable under Panamanian law.
13.

THE ACP’S CONDUCT DID NOT AMOUNT TO NEGLIGENCE OR GROSS
NEGLIGENCE UNDER PANAMANIAN LAW

13.1

The Claimants include a section in their SOR1010 alleging that the “ACP’s
shortcomings in relation to the PLE Basalt also evidence that ACP failed to comply
with the required standard of diligence under Panamanian law”.1011

13.2

The ACP has demonstrated that it acted diligently with respect to the PLE basalt and
in general during the RFP period. Nonetheless, the Claimants’ application of the legal
standard of negligence under Panamanian law is mistaken. They misconstrue the
standard of gross negligence, asserting that the ACP is a “sophisticated public entity”,
simply assuming that such circumstance would turn all of the ACP’s alleged breaches
into grossly negligent conduct.1012 Their conclusion demonstrates a mistake in the
proper understanding of the different standards of culpa under Article 34-C of the
Panamanian Civil Code evidencing confusion between gross negligence and culpa
levisma.

13.3

According to Article 34-C the culpa levisma is defined by the law as “…the lack of
such careful diligence that a judicious man uses in the administration of his important
businesses. This type of fault opposes maximum care or diligence”.1013 At the other
extreme is gross negligence or culpa lata, which is defined by the Civil Code as the
standard that is “…consisting of failing to handle the business of another with the
same care that even negligent or imprudent persons tend to use in their own
businesses. This negligence or fault in private civil matters is equivalent to dolo”.1014
The law regards gross negligence as the most extreme form of negligence, to the
extent that it associates its effects under private law with dolo.1015 Under Panamanian
law a very high threshold is required to determine that a conduct qualifies as grossly
negligent. It is exceptional.

13.4

The Claimants reiterate their previous arguments, but again they are incapable of
meeting the most essential requirement that Article 986 of the Civil Code demands for
civil liability, and much less the high threshold needed to attribute gross negligence to
particular conduct, as will be further explained.

13.5

First, the Claimants rely on non-existent duties that they say the ACP breached.1016
Such duties to plan and to inform have been extensively addressed in this
Rejoinder,1017 as has the alleged breach of the principle of economy under Article 130
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See Section F of Chapter IV on pdf pages 459 of the SOR. {SOR/459}
See paragraph 1409 of Chapter IV on pdf page 459 of the SOR. {SOR/459}
See paragraphs 13.3-13.4 of Chapter V on pdf page 416 of the SOD. {SOD/416}
See Article 34-C of the Civil Code and its English translation on pdf page 22 of Exhibit C-LA-0001
{C-LA-0001/22} and pdf page 5 of Exhibit R-LA-0180. {R-LA-0180/5}
See Article 34-C of the Civil Code and its English translation on pdf page 22 of Exhibit C-LA-0001
{C-LA-0001/22} and pdf page 5 of Exhibit R-LA-0180. {R-LA-0180/5}
See Article 34-C of the Civil Code and its English translation on pdf page 22 of Exhibit C-LA-0001
{C-LA-0001/22} and pdf page 5 of Exhibit R-LA-0180. {R-LA-0180/5}
See paragraph 1411 of Chapter IV on pdf page 459 of the SOR. {SOR/459}
See paragraph 5.7-5-50 of Chapter II of this Rejoinder.
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of the Regulation.1018 These are artificially construed duties intended to disregard the
explicit terms of the Contract.1019
13.6

As is the case in other sections of the SOR, the Claimants allege that the “ACP then
made repeated representations in the RFQ and RFP documents as to the suitability of
the PLE basalt to produce concrete aggregates”.1020 The ACP denies it made such
representations, as explained in Section 4 above.

13.7

The Claimants further assert that “given the tremendous impact that the unsuitability
of the PLE Basalt for concrete aggregate productions would have on the Project’s
budget and logistics”,1021 a higher standard of diligence would somehow be applicable
to the ACP. First, this statement is based on assumptions that do not find support in
the facts of the case. Moreover, it is completely unsupported under Panamanian law.
The alleged impact that the PLE basalt may have on the Project is irrelevant, since all
of this fell within the Contractor’s responsibility under the Contract, as the ACP has
explained.

13.8

Further, the Claimants seek support in the DAB’s majority decision in Referral 11.1022
The DAB’s majority view is particularly irrelevant given the circumstances in which
it was made.

13.9

Having failed to demonstrate a breach by the ACP, the Claimants manipulate Article
34-C of the Civil Code in stating that the “ACP’s conduct even constitutes gross
negligence”,1023 stating that “the facts show that ACP failed to manage its own affairs,
let alone GUPC’s, with the care that would be expected of even negligent public
administrations”.1024 This is not an argument. It is a mere repetition of the text of
Article 34-C. Prof. Del Moral explains that “for a case of gross negligence to meet
the standard, a high threshold must be met”.1025 The Claimants’ case is vague and
abstract and does not meet any threshold for negligence, ordinary or gross negligence.

13.10 The Claimants’ next argument suffers from the same problem, being completely
abstract and unrelated to the Contract. They state that the ACP made “multiple
representations (…) to the Government and People of Panama and the tenderers” and
then assert that “[g]iven that the financial and logistical equilibrium of the Project
rested on that premise being accurate, Claimants submit that any public
administration in the shoes of ACP, even a negligent one, would have taken the
required steps to ensure that there was no risk that the PLE Basalt turn out to be
unusable”.1026
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See paragraph 5.11-5-14 of Chapter II of this Rejoinder.
See Sub-Clause 5.1 [General Design Obligations] from pdf page 68 of the Conditions of Contract at
Exhibit R-0007. {R-0007/68}
See paragraph 1412 of Chapter IV on pdf page 459 of the SOR. {SOR/459}
See paragraph 1415 of Chapter IV on pdf page 460 of the SOR {SOR/460} and paragraph 1433 of Chapter
IV on pdf page 464 of the SOR. {SOR/464}
See paragraph 1416 of Chapter IV on pdf page 460 of the SOR. {SOR/460}
See paragraph 1418 of Chapter IV on pdf page 461 of the SOR. {SOR/461}
See paragraph 1419 of Chapter IV on pdf page 461 of the SOR. {SOR/461}
See paragraph 557 on pdf page 157 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/157}
See paragraph 1420 of Chapter IV on pdf pages 461 and 462 of the SOR {SOR/461} and paragraph 1426 of
Chapter IV on pdf page 463 of the SOR. {SOR/463}
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13.11 This is nothing but a series of baseless allegations. The Claimants are ignoring that
the Contractor is bound by a contract with the ACP. Such Contract contains clauses
that clearly allocate the risk and responsibility for the excavated basalt to the
Contractor.1027 Ignoring the Contract, the Contractor tries to find an excuse for
allegedly having relied on certain information, notwithstanding that the Contractor
agreed that the ACP was not responsible for such information.
13.12 The Claimants’ contentions in paragraph 1421 of Chapter IV of the SOR are all
denied.
13.13 Alternatively, the Claimants now claim confusion, to attempt to ignore the clear terms
of the Contract clauses, stating that they are “so vague” and “so unclear (…) that no
tenderer could have understood that they actually covered the suitability of the PLE
Basalt”.1028 In fact, however, it is already known that GUPC fully understood the
application of these clauses and that their reliance on any assumptions about the basalt
was “unwarranted”.
13.14 Further the Claimants attack the modifications made to Articles 1B and 6D of the
Regulation, which they claim took place “without telling the tenderers”.1029 This is
nonsense – the normal procedures were followed.
13.15 The Claimants persist in their attempt to change the words of the text of Article 34-C
of the Civil Code, asserting that the standard of gross negligence must not be
objectively analysed comparing the ACP’s conduct with a person with little
prudence.1030 Indeed, what the Claimants pretend is that the ACP’s “public entity”
character forms part of the negligence standard. This is baseless as a matter of
Panamanian law. The standard of gross negligence is clearly defined by the law.
13.16 The Claimants do not limit their efforts to misconstrue the concept of gross
negligence in order to avoid the risk allocation clauses and limitation of liability
agreed by the Parties. They go further and try to rely on arguments that have no legal
basis at all. They state that the ACP cannot rely on them “to exonerate itself from any
responsibility for the positive statements it made about a fundamental aspect of a
contract” and that the “ACP could not seriously expect that, because the multiple
statements regarding the suitability of the PLE Basalt were inserted in documents
provided ‘for information purposes only’, GUPC would understand that it had to
verify and validate ACP’s repeated representations about such an important datum.
None of the tenderers did”.1031 In fact, the Contractor’s very own evidence is that
they carried out their own analysis and studies and verified the ACP’s information.
13.17 The Cofferdam Final Award declared that clauses of allocation of risk and limitation
of liability provided for in the Contract are valid and enforceable,1032 and also that:1033
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See Section 2 above of this Chapter III of the Rejoinder.
See paragraph 1422 of Chapter IV on pdf page 462 of the SOR. {SOR/462}
See paragraph 1422 of Chapter IV on pdf page 462 of the SOR. {SOR/462}
See paragraph 1424 of Chapter IV on pdf page 462 of the SOR. {SOR/462}
See paragraph 1427 of Chapter IV on pdf page 463 of the SOR. {SOR/463}
See paragraph 357 on pdf page 82 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/82}
See paragraph 356 on pdf page 82 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/82}

249

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 375 of
843

13.18 Further, it is commonly understood that the parties to a contract must always look for
their own interests. This is a basic principle of private law which as Prof. Del Moral
explains, is also established in Articles 1156 and 1157 of the Panamanian Civil
Code,1034 which provide that “no one can be heard to invoke his own turpitude”.1035
This principle seems to be ignored by the Claimants, who in fact deny that their
sophisticated nature has any relevance,1036 even though they were supposedly the
specialists in basalt, aggregates and making concrete.
13.19 The application of the rules of latent defects in sales contracts on which the Claimants
again try to rely1037 has been rejected in this Rejoinder1038 and in Prof. Del Moral’s
Third Legal Opinion.1039 The ACP refers to those arguments. However, it must be
noted that the Claimants’ interpretation of those rules completely ignores that the
Contract contains clauses that regulate the matter of mistakes caused by reliance on
certain documents, even though this is not what happened.
13.20 In sum, no argument made by the Claimants in fact identifies negligent conduct by the
ACP, and much less a grossly negligent one. The ACP finds full support in the
Contract and the true facts. Such contractual agreements are valid and enforceable
and must be applied accordingly.
14.

ADDITIONAL PAYMENTS FOR ADDITIONAL WORKS

14.1

In the SOR, the Claimants introduce a new legal argument based on Article 1345 of
the Panamanian Civil Code, which regulates the contractor’s right to request the
owner for an increase in the price of lump sum construction contracts.

14.2

The Claimants present this new argument “in the alternative to GUPC’s entitlement
under Sub-Clause 1.9.4 [Error in the Employer’s Requirements] of the Conditions of
the Contract”,1040 and argue that, in light of Article 1345 of the Panamanian Civil
Code the “ACP must pay the full additional costs incurred by GUPC as a result of the
necessary change to the agreed-upon source of basalt for the production of concrete
aggregates, to which ACP tacitly consented”.1041

14.3

According to the Claimants, the Contractor had to adopt a series of changes “to deal
with the unexpected behavior of the PLE Basalt as aggregate source”,1042 which were
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See Articles 1156 and 1157 of the Civil Code and its English translation from pdf page 114 of
Exhibit C-LA-0001 {C-LA-0001/114} and from pdf page 2 of Exhibit R-LA-0180. {R-LA-0121/2}
See paragraph 300 on pdf page 85 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/85}
See paragraph 1429 of Chapter IV on pdf page 463 of the SOR. {SOR/463}
See paragraph 1428 of Chapter IV on pdf page 463 of the SOR. {SOR/463}
See Section 12 of Chapter III of the Rejoinder.
See paragraphs 424 on pdf page 110 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/110}
See paragraph 1389 of Chapter IV on pdf page 454 of the SOR. {SOR/454}
See paragraph 1389 of Chapter IV on pdf page 454 of the SOR. {SOR/454}
See paragraph 1363 of Chapter IV on pdf page 449 of the SOR. {SOR/449}
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necessary to fulfil its obligation to deliver the Works.1043 Further, the Claimants
argue that such changes entailed the performance of additional works, that would
have caused extra costs that were not included in the Contract Price,1044 and which
should be paid by the ACP to the Contractor in accordance to Article 1345 of the
Panamanian Civil Code.
14.4

However, the factual basis of the Claimants’ argument to apply Article 1345 of the
Civil Code is incorrect. Contrary to what the Claimants argue, there was no “agreedupon source of basalt for the production of concrete aggregates”.1045 In fact, under
the Contract, it was up to the Contractor to source its own materials, which included
the aggregates for concrete. Moreover, there was no problem at all with the basalt the
Contractor chose to use, save that it contaminated the basalt stockpile with unsuitable
materials. As explained in Section 2 above, the Contractor had the option under the
Contract to use the free issue material made available by the ACP, or to source
materials from elsewhere. Consequently, the factual basis of the Claimants’ new
argument is incorrect. There were no “additional works” in this case, so there is no
factual basis to apply Article 1345 of the Civil Code.

14.5

Notwithstanding the incorrect factual basis on which they intend to apply that Article,
they find legal support for the new and alternative argument, in the legal opinion of
two new legal experts, Panamanian law expert Mr. Troyano and Spanish law expert
Dr. Morales. While Mr. Troyano analyses Article 1345 of the Panamanian Civil
Code, Dr. Morales analyses its equivalent rule in the Spanish Civil Code, Article
1593.

14.6

As a matter of law, the Claimant’s new and alternative claim based on Article 1345 of
the Civil Code is flawed for multiple reasons:

14.7

1043
1044
1045

(a)

it is inadmissible under the procedural rules applicable to the case;

(b)

it is not applicable to the ACP according to its legal regime;

(c)

it is excluded by the terms of the Contract; and

(d)

in any case, even if Article 1345 of the Civil Code were applicable, the
Claimants misconstrue and stretch the scope and content of such provision, in
a new attempt to change the Parties’ agreement.

a.

Inadmissible because it is a new claim

The new claim based on Article 1345 of the Panamanian Civil Code is inadmissible
because it is in fact a new claim, introduced for the first time in the SOR. Indeed,
Article 1345 of the Civil Code was not mentioned at all in the Term of Reference, or
the Claimants’ SOC, or in the legal Report of Dr. Hoyos attached to that submission.
The ACP objects to its late introduction.

See paragraphs 1362 and 1363 of Chapter IV from pdf page 448 of the SOR. {SOR/448}
See paragraph 1364 of Chapter IV on pdf page 449 of the SOR. {SOR/449}
See paragraph 1389 of Chapter IV on pdf page 449 of the SOR. {SOR/449}
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14.8

Now, the Claimants dedicate 29 paragraphs of the SOR to this new claim,1046 and
argue that, under Article 1345 of the Panamanian Civil Code, the Contractor is
entitled to an increase in the Contract Price for the performance of alleged additional
works, which were allegedly authorized and consented by the ACP.

14.9

The arguments provided by the Claimants in the SOR and in the Expert Reports of
Mr. Troyano and Dr. Morales regarding Articles 1345 of the Panamanian Civil Code
and the Spanish Civil Code respectively cannot be introduced at this stage of the
procedure, and consequently should be declared inadmissible by the Tribunal. Given
the huge size of the SOD and all the work the ACP had to do in order to respond to it
in a short period of time, including the European summer, the ACP was unable to
source and instruct a Spanish law expert in return. The Claimants had given no
warning that they would be calling a Spanish law expert and so the ACP was
ambushed. The ACP is unfairly prejudiced by this approach and so the new claim
must not be admitted.

14.10 Notwithstanding the above, and without prejudice to the ACP’s objection, the ACP
will refer below to the lack of merit under Panamanian law of the new claim
introduced by the Claimants.
b.

Non-applicable under the special regime of the ACP

14.11 The ACP’s special legal regime has been thoroughly explained in the ACP’s SOD1047
and in this Rejoinder.1048 Prof. Del Moral has also extensively addressed the
matter.1049 It has been clearly demonstrated that Title XIV of the Panamanian
Constitution provides for a different system of hierarchy of law sources applicable to
the ACP, limiting the Legislative Branch competence only to the enactment of laws
providing for rules of general character,1050 and granting the exclusive power to the
ACP’s Board of Directors to regulate its regime through specific regulations.1051
14.12 As also explained, under Article 134 of Law 19 and Article 131 of the ACP’s
Regulation, the contracts entered into by the ACP are governed by Law No. 19 and its
Regulation and the rest of Panamanian laws only apply “in a suppletory manner”,1052
that is, in presence of legal vacuums.
14.13 As a consequence, Article 1345 of the Civil Code is only applicable to the Contract in
case of a legal vacuum in Law 19 and the Regulation. As further explained, this is not
the case here.
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See paragraphs 1360-1389 of Chapter IV from pdf page 448 of the SOR. {SOR/448}
See paragraphs 3.1-3.91 of Chapter II from pdf page 51 of the SOD. {SOD/51}
See Section 3 of Chapter II of the Rejoinder.
See paragraphs 40 to 135 from pdf page 10 of the Second Legal Opinion of Prof. Octavio Del Moral
{R-EX-5/10} and paragraphs 58 to 128 from pdf page 15 of the Third Legal Opinion of Prof. Octavio Del
Moral. {R-EX-19/15}
See Article 232 of the Panamanian Constitution and its English translation on pdf page 89 of
Exhibit C-LA-0171 {C-LA-0171/89} and from pdf page 1 of Exhibit R-LA-0175. {R-LA-0175/1}
See Article 319 of the Panamanian Constitution and its English translation on pdf page 117 of
Exhibit C-LA-0171 {C-LA-0171/117} and from pdf page 3 of Exhibit R-LA-0015. {R-LA-0015/3}
See Article 131 of the ACP’s Regulation and its English translation on pdf page 107 of
Exhibit R-LA-0021 {R-LA-0021/107} and pdf page 45 of Exhibit R-LA-0112. {R-LA-0112/45}
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14.14 Articles 1B and 6D of the Regulation exclude the possibility that Article 1345 of the
Civil Code would be applicable. In doing so, Articles 1B and 6D make express what
would be the case in any event given Law 19, the Regulation and the Conditions of
Contract.1053
c.

Article 1345 of the Panamanian Civil Code is a rule of dispositive nature
that is subordinated to the law of the contract

14.15 The analysis provided by the Claimants in the SOR regarding Article 1345 of the
Panamanian Civil Code - and their various references to Article 1593 of the Spanish
Civil Code - fails to acknowledge that the rule of Article 1345 of the Civil Code is a
dispositive rule, and therefore, it only applies to the parties’ contractual relationship in
cases where the parties have not included contractual provisions for increases in the
works originally contracted. This is not the case with the Contract.
14.16 As Prof. Del Moral explains in his Third Legal Opinion, the dispositive character of
Article 1593 of the Spanish Civil Code - equivalent to Article 1345 of the Panamanian
Civil Code - is uncontested in both Spanish doctrine and jurisprudence. This is
clearly explained by Scholar Vivas Tesón - quoted by Prof. Del Moral in his Third
Legal Opinion - in the following terms:1054
“as has been reiteratively declared by case law, article 1593
does not contain a rule of necessary character, but simply an
interpretative rule of a tacit will of the parties and, therefore,
does not imply a limitation to the contractual freedom, but a
complement of what is generally recognized in article 1255 CC
(…) so that the dispositive effectiveness of the rule allows the
contracting parties to convene on a regulatory agreed regime
for price revisions – notwithstanding its express prohibition
constitutes a usual practice in these kinds of contracts– and of
the possibility of modifications to the works and its
repercussions in the price.” (emphasis added)
14.17 In this case, the Contract does not permit the Contractor to request an increase in the
costs for the performance of additional works due to the physical conditions of the
excavated basalt. As has been explained at length in the SOD, and Section 2 of the
Rejoinder above, the Contractor cannot have a claim at all in respect of the natural
physical conditions of the excavated basalt.
Indeed, in Sub-Clause 4.12.6
[Unforeseeable Physical Conditions] of the Conditions of the Contract, the Parties
expressly agreed to exclude the Contractor’s right to make any claims or requests for
an adjustment in the Contract Price for any costs, in relation to physical conditions
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See Article 1B of the Regulation and its English translation on pdf page 68 of Exhibit C-LA-0021
{C-LA-0021/68} and pdf page 5 of Exhibit R-LA-0112. {R-LA-0112/5}
See VIVAS TESÓN, Inmaculada. El «aumento de obra» «ex» Art. 1593 del Código Civil. Comentario a la
Sentencia del TS de 6 de julio de 1998 (RJ 1998, 5212), p. 317 in Revista de derecho patrimonial, 1999,
Vol. 2., quoted in paragraph 511 on pdf page 144 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/144}
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encountered during the execution of the Works (other than as provided in Sub-Clause
4.12 [Unforeseeable Physical Conditions] itself):1055

14.18 Consequently, the Parties explicitly excluded the possibility that the Contractor could
make a claim, or have any entitlement to request an adjustment in the Contract Price
or for any Cost, arising out of the alleged adverse natural physical conditions of the
excavated basalt. Therefore, in light of its dispositive character, Article 1345 of the
Panamanian Civil Code is not applicable. In addition, there is no legal vacuum in the
Contract that makes it necessary to complement the express agreement of the Parties.
Indeed, the Contract itself includes for other mechanisms which can lead to price
adjustments in a variety of circumstances (but not as a consequence of the physical
conditions of the excavated basalt).
14.19 Furthermore, the application of Article 1345, as argued for the Claimants, is
inconsistent with paragraph 4 of Sub Clause 1.16 [Entire Agreement]. That paragraph
states no change in, or addition to, the terms and provisions of the Contract will be
binding unless approved and dated in writing by authorized representatives. The
Claimants cannot introduce a change to the terms of the Contract by the back-door
through Article 1345 as they suggest. A “tacit agreement” is inconsistent with the
terms of the Contract.
d.

Under Article 1345 of the Panamanian Civil Code the price in a
construction contract for a lump sum is fixed and invariable, and
consequently, the risks of any increases in the execution costs belong to the
contractor

14.20 Notwithstanding the above, and even if the Contract had a vacuum that needed to be
filled with the provision of Article 1345, that provision confirms that the Contract
Price cannot be subject to revision as the Claimants intend. As the Claimants
recognized,1056 a contractor’s right to ask the owner for an increase in the price of
lump sum construction contracts is provided for in Article 1345 of the Panamanian
Civil Code, which states:1057
“The architect or contractor in charge for a lump sum of the
construction of a building or another work based on a
convened drawing with the owner of the land, cannot request
an increase in the price even when the price of the wages or
materials have increased; however, he may so request when a
change to the drawing that causes an increase in the works has

1055
1056
1057

See Sub-Clause 4.12.6 [Unforeseeable Physical Conditions] of the Conditions of the Contract on pdf page
60 at Exhibit R-0007. {R-0007/60}
See paragraph 1366 of Chapter IV on pdf page 362 of the SOR. {SOR/362}
See Article 1345 of the Civil Code and its English translation on pdf page 136 of Exhibit C-LA-0001
{C-LA-0001/136} and pdf page 7 of Exhibit R-LA-0180. {R-LA-0180/7}
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been made, provided that the owner has given his
authorization..”
14.21 According to the main rule contained in this provision, the architect or contractor to a
construction contract for a lump sum or fixed price cannot request the owner of the
project an increase in the price of the contract, arguing that the price of the materials
necessary for the construction or execution of the works has also increased.1058
14.22 The second part of Article 1345 of the Civil Code provides that, exceptionally, the
contractor to a construction contract subject to a fixed price, will have the right to ask
the owner of the project for an increase in the original price, only if three specific
requirements are met: first, there has to be a change in the original drawings of the
project; second, such change must produce an increase of the works; and third, the
owner of the project has to authorize the changes introduced.1059
14.23 As is clear from its text, the hypothesis of the second part of Article 1345 of the Civil
Code is fully consistent with the principle of the fixed price established in the first
part of the article. The article could only engage where the owner has consented to a
change in the contract. In any event, none of these circumstances have occurred. The
Contractor does not even argue that the ACP has made any changes to the Works or
any drawings. And, in any event, had there been any such change (there was not), the
Contract contains provisions to deal with such a scenario, such as Clause 13
[Variations and Adjustments]. There is no room for the application of Article 1345 of
the Civil Code.
14.24 As Prof. Del Moral explains, the main rule of Article 1345 of the Panamanian Civil
Code –and its equivalent Article 1593 of the Spanish Civil Code– “provides for the
principle of invariability of the price, which is at the time, a manifestation of the
principle of pacta sunt servanda”.1060
14.25 Accordingly, the Parties must comply with the terms of the Contract as they were
originally agreed.
14.26 As the Claimants correctly assert in the SOR,1061 under Sub-Clauses 4.11 [Sufficiency
of the Accepted Contract Amount]1062 and 14.1 [The Contract Price]1063 of the
Conditions of Contract, the Contractor agreed to execute the Works for a fixed, lump
sum price. The Contractor is bound by that agreement and cannot argue an alleged
right to an increase in the contract price, since the specific conditions to configure the
hypothesis of the second part of Article 1345 of the Civil Code are not met in this
case.

1058
1059
1060
1061
1062
1063

See paragraph 518 on pdf page 146 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/146}
See paragraph 518 on pdf page 146 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/146}
See paragraph 519 on pdf page 146 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/146}
See paragraph 1365 of Chapter IV on pdf page 449 of the SOR. {SOR/449}
See Sub-Clause 4.11 [Sufficiency of the Accepted Contract Amount] on pdf page 59 of the Conditions of
Contract at Exhibit R-0007. {R-0007/59}
See Sub-Clause 14.1 [The Contract Price] on pdf page 104 of the Conditions of Contract at
Exhibit R-0007. {R-0007/104}
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14.27 As the Claimants state in the SOR, “the main obligation of GUPC, as Contractor, was
a result-based obligation, that is, the duty to achieve a specific result”.1064 Under the
Contract, the Contractor assumed not only the obligation to execute and deliver the
Works in accordance with the Contract, but it also agreed to do so for the Contract
Price. Although the Contract provided for various possibilities for adjustments to the
Contract sum, this was not the case in respect of the excavated basalt, the risk of
which, and responsibility for, lay with the Contractor.
14.28 Indeed, as Prof. Del Moral explains in his Third Legal Opinion, the contractor to a
construction contract is deemed to be an expert in the field, and, therefore, a certain
level of diligence and expertise is required from him in the determination and
projection of the costs associated to the execution of the contracted works:1065
“As the contractor is considered to be a sophisticated and
expert party that is familiar to the risks associated to its
activity, it is expected and required from him, diligence and
expertise in the calculation and projection of the costs
associated to the contracted works, so that the risk of a wrong
or inaccurate assessment of the value of the execution of the
project, belongs to the contractor, in the same terms as the
risks of a variation in the materials or salaries, or any other
similar circumstance that influences the economy of the
contract.” (emphasis added)
14.29 In this case, the Contractor is owned by a consortium that comprises leading EPC
contractors in the international civil engineering and infrastructure sector. The
Contractor’s claims that the PLE basalt had an “unexpected behavior” as an aggregate
source1066 that caused an alleged increase in the originally contracted works, and
therefore justifies an increase in the originally contracted price, is both factually
incorrect, but is irrelevant because this very risk was allocated to the Contractor. As
Spanish author Carrasco Perera - quoted in Prof. Del Moral’s Third Legal Opinion clearly states “whoever failed to adequately valuate the scope of the risk, in light of
the nature of the transaction, bears the risk of the error”.1067
14.30 The Claimants’ and their legal experts’ construction and interpretation of Article 1345
of the Panamanian Civil Code - and its equivalent Article 1593 of the Spanish Civil
Code - ignore and go in direct contravention of not only the express provisions of the
Contract, but also the important principle of the fixed lump sum contract price
provided for in Article 1345 itself, which leads to the logical and obvious conclusion
that the risks of increases in the costs of the execution of the Works fall on the
Contractor.

1064
1065
1066
1067

See paragraph 1361 of Chapter IV on pdf page 448 of the SOR. {SOR/448}
See paragraph 520 on pdf page 147 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/147}
See paragraph 1363 of Chapter IV on pdf page 449 of the SOR. {SOR/449}
See pdf page 16 of Carrasco Perera, Ángel. Derecho de Contratos, Thomson Reuters – Aranzadi, Cizur
Menor Navarra, 2a ed., 2017, Nr 11/3, p. 297 at Exhibit R-LA-0166 {R-LA-0166}, quoted in paragraph
520 on pdf page 147 of the Third Legal Opinion of Prof. Octavio Del Moral. {R-EX-19/147}
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e.

The requirements for an increase in the contract price of Article 1345 of the
Panamanian Civil Code are not met in this case

14.31 In spite of the clear text of the Contract, and of Article 1345 of the Civil Code and its
confirmation of the principle of invariability of a fixed lump sum contract price, the
Claimants devote a significant effort to attempt to use that article for a variation of the
Contract Price. As mentioned before, under Article 1345 of the Civil Code, the
contractor of a construction contract for a lump sum is entitled to request the owner
for an increase in the contract price, when:
(a)

there has been a change in the original drawings of the works;

(b)

such change has generated an increase of the contracted works; and

(c)

the owner of the works has authorized the change.

14.32 Quoting their legal expert Dr. Morales, the Claimants incorrectly assert those three
conditions are met in this case,1068 and therefore, the Contractor should be entitled to
an increase in the originally agreed Contract Price. In their analysis of the second
hypothesis of Article 1345 of the Civil Code and of the conditions required for its
configuration, the Claimants rely on the interpretation given by the Spanish Civil
Courts to Article 1593 of the Spanish Civil Code, which is identical to Article 1345 of
the Panamanian Civil Code. The Claimants and their experts have not included one
decision where the Courts of Panama have applied Article 1345 of the Civil Code.
14.33 Indeed, the Claimants make reference to Mr. Troyano’s assertion that Article 1345 of
the Civil Code has been applied by the Panamanian Courts on limited occasions;
however, he does not quote one single ruling in support of his statement. Mr.
Troyano concludes that “[a]ccordingly, to find guidance regarding the proper
application of that article, a Panamanian judge would research the jurisprudence
developed by Spanish civil courts on the application of Article 1593 of the Spanish
Civil Code”.1069 In multiple instances, the Claimants rely on the assertion of Mr.
Troyano that the Panamanian Courts would undoubtedly adopt the analysis of Spanish
doctrine and jurisprudence regarding Article 1593 of the Spanish Civil Code.1070
14.34 This is a completely unsupported statement that is not based on any authority or
reasoning other that the fact that Article 1345 of the Civil Code of Panama and Article
1593 of the Civil Code of Spain, have the same text. This is obviously not enough to
claim that a decision of the Supreme Court of Spain would be undoubtedly adopted by
the Supreme Court of Panama.
14.35 As explained in the Second and Third Legal Opinions of Prof. Del Moral,1071 foreign
doctrine and jurisprudence are not sources of law. The interpreter may refer to such
tools to find the spirit of the law, only when the rule is ambiguous or obscure. Under
Article 9 of the Panamanian Civil Code, when the terms of the rule are clear, its literal
meaning will prevail. Consequently, while Spanish jurisprudence of Article 1593
1068
1069
1070
1071

See paragraph 1368 of Chapter IV on pdf page 449 of the SOR. {SOR/449}
See paragraph 1367 of Chapter IV on pdf page 449 of the SOR. {SOR/449}
See paragraphs 1373, 1374, 1381 and 1385 of Chapter IV from pdf page 451 of the SOR. {SOR/451}
See paragraph 37 on pdf page 9 of the Second Legal Opinion of Prof. Octavio Del Moral {R-EX-5/9} and
paragraph 525 on pdf page 148 of the Third Legal Opinion of Prof. Octavio Del Moral. {R-EX-19/148}
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may become useful to analyze the scope and rationale of Article 1345 of the
Panamanian Civil Code, there is no basis to assert that “Panamanian tribunals would
undoubtedly accept the interpretation of Spanish doctrine and jurisprudence”,1072 as
Mr. Troyano does.
14.36 In any case, contrary to what the Claimants assert, the conditions to allow the
contractor to ask the owner for an increase in the price of a construction contract for a
lump sum under Article 1345 of the Civil Code are not met in this case.
14.37 The first condition under Article 1345 of the Civil Code, to disregard the fixed price,
and entitle the contractor to an increase in the contract price for any additional works
performed, is that there exists a change in the drawing originally convened in the
contract.
14.38 The Claimants argue that according to such provision, the contractor will be entitled
to an increase in the contract price when the changes introduced to the original project
“were necessary to enable the completion of the works in accordance with the
standard industry practice (lex artis) – either because the original plan failed to
include some works required for the completion of the construction, or because
unforeseen circumstances have rendered these additional works necessary”.1073
14.39 This is not correct. Under the Contract, the Contractor was required to complete the
Works, at its own risk and cost, using means and methods it determined. This was not
a cost reimbursable contract. If the Contractor deviated from its plan, or spent more
than it had tendered, this was a risk it assumed. In this case, there was no change by
the ACP, and no variation of any nature. There was no additional work, only the
work always required under the Contract.
14.40 Indeed, the Contractor used the very sources of concrete aggregate it had planned to
use at Tender. In any event, the introduction during the execution of the works of
changes that are necessary for the delivery of the project is not a circumstance that
entitles the contractor to request an increase in the contract price under Article 1345
of the Panamanian Civil Code. The necessary changes do not fall within the scope of
such provisions. Any modification which the Contractor had to make which was
required for it to deliver the Works is a risk that the Contractor assumed. As Prof. Del
Moral explains:1074
“Any variation in the costs of the execution of the works
originally contracted and/or an increase in the works, that
results necessary to obtain the originally contracted scope, is a
risk that is naturally assumed by the contractor, who acquired
through the contract the obligation to obtain a specific result
by its own risk and venture, in exchange for a fixed, closed and
predetermined price. In other words, necessary changes to the
originally contracted works fall into the sphere of risks
naturally assumed by the contractor.” (emphasis added)
1072
1073
1074

See paragraph 60 on pdf page 16 of the First Legal Opinion of Mr. José Andrés Troyano Peña.
{C-EX-28/16}
See paragraph 1370 of Chapter IV on pdf page 450 of the SOR. {SOR/450}
See paragraph 534 on pdf page 151 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/151}
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14.41 This is further confirmed by Spanish scholar Díez-Picazo who clearly states that
“necessary variations are not regulated”1075 in Article 1593 of the Spanish Civil
Code.
14.42 The only variations to the Works that authorize the contractor to request an increase in
the contract price in a lump sum construction contract are those permitted expressly
by the parties’ agreement, or by virtue of the owner’s power to unilaterally modify the
object of the contract (ius variandi), as confirmed by Prof. Del Moral and the doctrine
he quotes in this regard in his Third Expert Report.1076
14.43 According to the Claimants, the Spanish Supreme Tribunal has recognized in a ruling
of 3 March 2016, that the contractor has the right to receive payment for additional
works performed in the project “as a result of a necessary change”1077 and that such
ruling is “fully relevant to the present case”.1078 This is not correct. In the case
quoted by the Claimants, the Spanish Supreme Tribunal adopted its decision based on
the proven fact that the owner of the project had authorized the execution of the
additional works,1079 a requirement that is not met in the present dispute. In addition,
the ruling quoted by the Claimants specifically states that the doctrine of the First
Chamber of the Supreme Tribunal is that contracts for a closed or fixed price lump
sum, such as the Contract entered into by the Parties, must be restrictively interpreted,
so that the owner of the project does not have to bear changes that presuppose an
increase in the originally contracted works, which were not authorized by him.1080
14.44 The Contractor in this case elected which sources to use for concrete aggregates
(sources it always planned to use) and chose to use the PLE for backfill (as it had also
planned to do). These decisions were made by the Contractor (not the ACP) and were
not due to any impossibility as alleged. Indeed, the Contractor opted to use the PLE
source as backfill because of its own contamination of that source.
14.45 The Claimants further add that the mechanism provided for in Article 1593 of the
Spanish Civil Code, has been applied by the Spanish courts “even in presence of a
contractual variation provision (such as Clause 13 of the Conditions of Contract)
which are therefore irrelevant to the contractor’s entitlement to additional payments
on account of a necessary change”.1081 In support of their statement, the Claimants
make reference to Dr. Morales’ Expert Report who quotes in this regard a ruling from
the Spanish Supreme Tribunal dated 8 April 2011.
14.46 The interpretation that the Claimants give to such ruling is, once again, incorrect.
Indeed, the ruling refers to the contractor’s right to request the owner for the payment
of the additional costs for additional works, even if the parties did not comply with the
1075
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See Díez-Picazo, Luis, Fundamentos del Derecho Civil Patrimonial, t. IV, Cizur Menor (Navarra), Civitas
– Thomson Reuters, 2010, p. 385, quoted in paragraph 536 on pdf page 151 of the
Third Legal Opinion of Prof. Octavio Del Moral. {R-EX-19/151}
See paragraphs 535 to 538 from pdf page 151 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/151}
See paragraph 1372 of Chapter IV on pdf page 450 of the SOR. {SOR/450}
See paragraph 1374 of Chapter IV on pdf page 451 of the SOR. {SOR/451}
See Judgment of the Spanish Supreme Tribunal of 3 June 2016 and its English translation from pdf page 3
of Exhibit C-LA-0354. {C-LA-0354/3}
See Judgment of the Spanish Supreme Tribunal of 3 June 2016 and its English translation from pdf page 3
of Exhibit C-LA-0354. {C-LA-0354/3}
See paragraph 1377 of Chapter IV on pdf page 451 of the SOR. {SOR/451}
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contractual requirement agreed by them, according to which any change to the project
that implies an increase in the costs must be made in writing. This is recognized by
the Claimants when they analyze once again the same ruling further in the SOR,
specifically when addressing the requirement of the authorization of the owner under
Article 1345 of the Civil Code.1082
14.47 Consequently, the ruling does not state that Article 1345 of the Civil Code applies
even in the presence of a contractual provision that regulates the variations that parties
may introduce in the project during the course of its execution, as the Claimants
wrongly assert. Thus, the inclusion by the parties of a contractual provision
regulating the subsequent changes in the project is not “irrelevant to the contractor’s
entitlement to additional payment” under Article 1593 of the Spanish Civil Code, as
the Claimants argue in the SOR.
14.48 By making such assertion, the Claimants completely ignore that the provision is a
dispositive rule and therefore, is not applicable when the contract specifically
provided for the risk of adverse natural physical conditions and what would happen if
such were encountered, as in this case with Clause 4.12.6 [Unforeseeable Physical
Conditions] of the Conditions of the Contract.1083
14.49 Of course, the ACP denies that the problems complained of by the Contractor were
anything other than a consequence of its own negligence, in particular in
contaminating the temporary basalt stockpile.
14.50 The second requirement of Article 1345 of the Civil Code is the increase of the works
or the original project as a consequence of the introduced changes. In this context, the
Claimants again make reference to Spanish jurisprudence to explain that the increase
in the works may consist in “a greater volume of the works”,1084 or a “higher value
due to the superior quality of the materials used”1085 and that such increase may even
result from the implementation of a “costlier methodology”.1086
14.51 Such characterizations are irrelevant for this case. There has been no increase in the
Works. The Contractor had no obligation to use the PLE basalt as a source for the
concrete aggregate, or any aggregate or any other use. Therefore, its decision to use
another source to obtain the basalt (indeed a source it planned to use at Tender) is not
a change, still even less an increase in the Works. Furthermore, the risks of the
execution of the works, including the costs of its execution, fell on the Contractor.
Consequently, the alleged increased costs caused by the “change in the source
materials, logistics and methodology”1087 that the Contractor claims do not exist, and
even if they did, the Contractor would have to bear such costs as the contractor, not
the ACP.
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See paragraph 1387 of Chapter IV on pdf page 453 of the SOR. {SOR/453}
See Sub-Clause 4.12.6 [Unforeseeable Physical Conditions] of the Conditions of the Contract on pdf page
60 of the Conditions of Contract at Exhibit R-0007. {R-0007/60}
See paragraph 1379 of Chapter IV on pdf page 451 of the SOR. {SOR/451}
See paragraph 1379 of Chapter IV on pdf page 451 of the SOR. {SOR/451}
See paragraph 1380 of Chapter IV on pdf page 452 of the SOR. {SOR/452}
See paragraph 1382 of Chapter IV on pdf page 452 of the SOR. {SOR/452}
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14.52 The final condition under Article 1345 of the Panamanian Civil Code requires the
owner’s authorization to the changes introduced by the contractor in the project. In
other words, the Civil Code requires the owner’s consent.
14.53 The Claimants, as well as their legal experts, once again center their analysis of this
condition in Spanish case law, from which they conclude that Spanish jurisprudence
has a “broad definition of the owner’s consent”1088 which can be “tacit or
presumed”.1089 As Prof. Del Moral asserts in his Third Legal Opinion, the relevant
point of the discussion is not if the owner’s authorization is express or tacit, but that
the owner’s consent to the increase of works has to be unequivocal or
unambiguous.1090
14.54 This is a requirement that cannot be met. There is no consent, unequivocal,
unambiguous or otherwise by the ACP for the alleged change in the source of the
basalt. In this new attempt at changing the terms of the Contract, the Claimants assert
that “it is not disputed that ACP was aware of the substantial changes to GUPC’s
work methodology that GUPC had to implement as a result of the undisclosed
properties of the PLE Basalt, and of GUPC’s obligation to abandon the PLE as the
primary source of feedstock for concrete aggregate”.1091 In addition, they argue that
the ACP did not object or suspend the Works, nor did it terminate the Contract, and
also that the ACP received the works and benefited from them. From all the abovementioned circumstances, the Claimants reach the untenable conclusion that the ACP
therefore consented to the alleged changes of the Project performed by the
Contractor.1092
14.55 All of this is a nonsense. First, what aggregates to use in the concrete mix was
something entirely within the responsibility of the Contractor, not the ACP. The
Claimants have admitted this. The Contractor was responsible for the design and
construction of the Works and its own means and methods. Second, the ACP never
accepted or consented to any Work outside of the scope of the Contractor’s
responsibility and obligation in this regard. It was not for the ACP to object to the
Contractor’s choices of materials. The ACP’s non-objection to the Contractor’s
chosen means and methods, in a design-build contract, cannot be misconstrued as a
tacit consent.
14.56 Further, there is no basis at all to argue that, since the ACP benefited from the Works,
it should pay the Contractor the additional costs for the additional works performed.
The ACP paid for the Works as agreed and is fully entitled to benefit from them. The
ACP received nothing more than the Contract provided. There was no additional
work.
14.57 Furthermore, there was never an undisclosed property of the PLE basalt as the
Claimants argue. Under the Contract, the Contractor had the responsibility to find the
source in order to obtain the materials for the concrete aggregate. There was no
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See paragraph 1383 of Chapter IV on pdf page 452 of the SOR. {SOR/452}
See paragraph 1383 of Chapter IV on pdf page 452 of the SOR. {SOR/452}
See paragraph 546 on pdf page 154 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/154}
See paragraph 1386 of Chapter IV on pdf page 453 of the SOR. {SOR/453}
See paragraph 1386 of Chapter IV on pdf page 453 of the SOR. {SOR/453}
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obligation on the Contractor to obtain the basalt for the aggregates from a specific
source determined by the ACP.
14.58 In conclusion, the Claimants’ case does not meet the conditions required under Article
1345 of the Panamanian Civil Code to entitle the contractor to request the owner for
an increase in the contract price. As we have seen, this Article is based on the
principle of the fixed sum agreed price, and therefore only allows for an increase in
the presence of unequivocal and non-ambiguous consent of the owner. Faced with
that insuperable obstacle, the Claimants’ make a completely artificial interpretation of
the conditions of the second part of Article 1345 of the Civil Code in order to force its
application against the specific agreement of the Parties. Indeed, as Prof. Del Moral
correctly asserts, the Claimants and their legal experts reveal their true intent by
assigning to Article 1345 of the Panamanian Civil Code - and Article 1593 of the
Spanish Civil Code - a function of rebalance of the contractual terms.1093
14.59 The rule contained in the second part of Article 1345 must be interpreted in direct
connection with the first part of such provision, which establishes that the contract
price originally agreed by the parties is fixed and that, consequently, the risks of a
greater cost in the execution of works in a construction contract for a lump sum
belong to the contractor.
14.60 Only the modifications or variations of the object of the construction contract - which
implicate the existence of new works - by virtue of the parties’ agreement or the
owner’s ius variandi entitles the constructor to request an increase in the contract
price, when the other conditions are also met.
14.61 As demonstrated, such conditions are not met in this case. Moreover, as
demonstrated, the Claimants’ entire case for the application of Article 1345 rests on
the assumption that the Contract contains the obligation on the Contractor to use the
PLE basalt as a source for the production of concrete aggregate. That assumption is
false, so their entire case on the issue fails without any further consideration.

1093

See paragraph 549 on pdf page 155 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/155}
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APPENDIX 1
CHRONOLOGY OF THE AMENDMENTS TO THE RFP CONCERNING RISK AND
RESPONSIBILITY FOR THE EXCAVATED BASALT

1.

INTRODUCTION

1.1

At paragraphs 1234-1236 of Chapter IV of the SOR, the Claimants seek to create a
false impression that suddenly, in the middle of the RFP process, the ACP found out
the basalt was unsuitable for concrete aggregate production and set about changing
the risk allocation in the draft Contract to transfer the risk for the excavated basalt to
the Contractor. Aside from being completely incompatible with their invented
arguments that the contractual risk of the basalt is with the ACP, this is as false an
accusation as the Claimants have ever made against the ACP. In order to respond to
the allegation in a proper context, the ACP has to set out, in some detail, the unfolding
story of the allocation of risk for geotechnical conditions, and how it was negotiated
during the RFP period. It shows a very different story to the one painted by the
Claimants. It also seems somewhat contradictory to the evidence of Mr. Zaffaroni.1094

1.2

In the SOR, the Claimants seek to limit this discussion only to Sub-Clause 4.20
[Employer’s Equipment and Free-Issue Material] of the Conditions of Contract and
Article 1.07.D.1 [Borrow Material and Available Aggregates] of Section 01 50 00 of
the Employer’s Requirements. However, these parts of the Contract cannot be
considered, in this context, in isolation from the risk allocation for Unforeseeable
physical conditions, and how and why Sub-Clauses (4.10 [Site Data] and 4.12
[Unforeseeable Physical Conditions] of the Conditions of Contract) also changed
during the RFP period. After all, the complaints that the Contractor makes in the
SOC and SOR about the basalt concern the natural physical conditions of the basalt,
both at and below foundation level, and above in the excavated materials.

1.3

Indeed, the very same alleged natural physical conditions complained of in the
excavated basalt, form the basis of the Contractor’s Foundation Conditions Claims
which are pursued under Sub-Clause 4.12 [Unforeseeable Physical Conditions] of the
Conditions of Contract.1095 Moreover, it is notable how the SOR is a significant
departure from the Contractor’s original arguments in the Referral 11 DAB
proceedings, where most of its complaints were directed at the changes during the
RFP period to Sub-Clauses 4.10 [Site Data] and 4.12 [Unforeseeable Physical
Conditions] of the Conditions of Contract (since the Contractor knew full well that its
claim was, in fact, a claim for physical conditions of the excavated basalt which could
only be advanced (if applicable) under Sub-Clause 4.12 [Unforeseeable Physical
Conditions] of the Conditions of Contract).

1.4

Ultimately, however, it must be remembered that, on the ACP’s primary case, none of
this is relevant, because it is the Contract which governs. The ACP only sets out this
fuller picture of the changes during the RFP period to disprove such patently

1094

See paragraph 14 on pdf page 6 of the Third Witness Statement of Antonio Zaffaroni. {C-WS-47/6}
See paragraph 2.97 above concerning the natural physical conditions that the Claimants allege they
encountered in both the excavated basalt and the basalt at foundation level.

1095
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misguided and false assertions made in Chapter IV of the SOR. In doing so, the ACP
maintains that Sub-Clause 1.16 [Entire Agreement] applies and none of this enquiry
into the RFP period is either permissible, warranted or relevant.
2.

ORIGINAL RFP1096

2.1

During the Referral 11 DAB proceedings, the Contractor made similar arguments to
those in Chapter IV of the SOR, and even contended (again in contrast to Mr.
Zaffaroni’s latest evidence) that the risk allocation in Sub-Clauses 4.10 [Site Data]
and 4.12 [Unforeseeable Physical Conditions] was “quite balanced” and that it was
this original “fair risk allocation” that GUPC and the other bidders decided to tender
for on the Project, which was then “drastically reformulated” by Amendment 10 (July
2008).1097

2.2

Indeed, the Contractor’s RRSOC in Referral 11 devoted an entire section to the
chronology of amendments to the RFP, in particular to Sub-Clauses 4.10 [Site Data]
and 4.12 [Unforeseeable Physical Conditions], which it then admitted were
“addressing allocation of the risk of unforeseeable adverse physical conditions”
which, at that time, it agreed included the excavated basalt.1098 The Contractor even
argued that the amendments to these Sub-Clauses were an abuse of power and that
Sub-Clauses 4.10 [Site Data] and 4.12 [Unforeseeable Physical Conditions] should be
invalidated by the DAB.1099 Given that the Contractor even now continues to rely on
these Sub-Clauses in relation to the Foundation Conditions Claims, it is not known
how such arguments could ever be compatible. In any event, they are (correctly) no
longer pursued by the Contractor.

2.3

The Contractor’s arguments in Chapter IV of the SOR, and in Referral 11, are all
incorrect and highly misleading. No “puzzling” changes came about in the summer of
2008 as the Claimants allege.1100

2.4

From the first draft of the RFP, a Particular Condition was included for Sub-Clause
4.10 [Site Data] of the Conditions of Contract. The Particular Condition to SubClause 4.10 [Site Data] provided as follows:1101

1096

Note that the ACP has not exhibited a full hard copy of the RFP or of each of the amendments to the RFP to
this Appendix, but only extracts expressly referred to herein. However, the ACP does rely in full on the
RFP documents to rebut the Claimants’ false arguments. The full electronic copy of the RFP and each of
the amendments to the RFP is exhibited at Exhibit R-0778. {R-0778}
See paragraphs 132-140 from pdf page 41 of Part 1 of the RRSOC in DAB Referral 11 at Exhibit R-0723.
{R-0723/41}
See paragraphs 130-174 from pdf page 40 of Part 1 of the RRSOC in DAB Referral 11 at Exhibit R-0723.
{R-0723/40}
See paragraphs 192-195 on pdf page 54 of Part 1 of the RRSOC in DAB Referral 11 at Exhibit R-0723.
{R-0723/54}
See paragraph 1236 of Chapter IV on pdf page 422 of the SOR. {SOR/422}
See pdf page 110 of the Conditions of Contract as included in the initial RFP dated December 2007 at
Exhibit R-0901. {R-0901/110}

1097
1098
1099
1100
1101
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(emphasis added)
2.5

So, it is clear that the Claimants’ argument in the SOR as to the motivation of the
ACP to amend the RFP in mid-2008 can be revealed to be misinformed at the very
outset, simply by reviewing the very first edition of the RFP. With reference to the
above-mentioned Particular Condition, it is clear that in relation to all of the
information which the Claimants now seek to find fault with in the Contract relating
to the basalt, and use against the ACP (including the GIR and the Volume VI
Documents), even in the very first edition of the Conditions of Contract, the
Contractor would have been responsible for such information “as if it had been
prepared by the Contractor”. This would have meant the Contractor would have been
responsible for all of the information about the basalt, which it now claims
misrepresented the nature of the basalt.

2.6

The negotiation of the risk allocation clauses had started right at the outset of the RFP
period, which the Claimants fail to mention in Chapter IV of the SOR. For example,
on 23 January 2008, BTM requested a meeting with the ACP and included a short
agenda:1102

2.7

GUPC made their first set of extensive comments on the draft Conditions of Contract
by letter dated 31 January 2008, noting that:1103

2.8

In the same letter, GUPC also stated:

1102
1103

See Email from Bechtel to the ACP titled “Request for Individual Meeting” dated 23 January 2008 at
Exhibit R-0303. {R-0303}
See pdf page 2 of the letter from GUPC to the ACP dated 31 January 2008 at Exhibit R-0304. {R-0304/2}
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(emphasis added)
2.9

Thus, it can be seen that the Claimants’ position in Chapter IV of the SOR is
misleading. By early 2008, Tenderers had raised issues with the allocation of risk in
respect of Unforeseeable physical conditions and errors in the ACP’s supplied data,
including the Employer’s Requirements. So much was clear from the question and
answer log, for example, at Items 2, 6, and 7.1104

2.10

It is also fully clear that GUPC understood (like the ACP) that Sub-Clauses 4.10 [Site
Data] and 4.12 [Unforeseeable Physical Conditions] related to, inter alia, physical
conditions of the materials to be excavated at the Site. Accordingly, there was already
an ongoing dialogue about the risk of physical conditions from the outset of the RFP
period. The story does not start in July 2008, as Chapter IV of the SOR implies.1105

3.

AMENDMENTS 4, 5 AND 6 (29 FEBRUARY 2008 TO 7 APRIL 2008)

3.1

In their letter of 9 April 2008 (13/2008), GUPC referenced a meeting which was held
with the ACP on 27 March 2008 and GUPC’s existing request that the ACP develop a
Geotechnical Baseline Report (“GBR”).1106 GUPC sought to further justify the
suggestion of a GBR as follows:

…

4.

AMENDMENT 7 (18 APRIL 2008)

4.1

As is clear from the log of tender questions, several questions had been put by
Tenderers to the ACP as at Amendment 7. It is particularly noteworthy to refer to
question 249.1107 The question provided as follows:

1104

See Tender Question and Answer Log at Exhibit R-1209. {R-1209}
See paragraph 1234 of Chapter IV on pdf page 421 of the SOR. {SOR/421}
See Letter from the Contractor to the ACP dated 9 April 2008 on pdf page 39 of GUPC Letters during
Tender Period at Exhibit R-0356. {R-0356/39}
See pdf page 113 of Tender Question and Answer Log at Exhibit R-1209. {R-1209/113}

1105
1106
1107
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Answer from the ACP:

4.2

An issue had also been raised about the ACP’s preference regarding the sources for
aggregate. As can be seen from Item 162 in Amendment 7 of the log, a query was
raised and answered as follows:1108
“Does the ACP have any preference regarding sources for
aggregates?”
Answer:
“ACP has no preference regarding sources for aggregates.”

4.3

However the Claimants may seek to interpret the documents and information
provided, there could have been no doubt after this question and answer that the ACP
did not itself have a preference or requirement when it came to the source to be used
for the aggregates. This was subsequently reflected in the Contract, which does not
provide anywhere that the aggregates must come from a particular source, and in fact
provides that the Contractor is free to consider sources other than the rock coming
from the excavations.1109

1108

See pdf page 93 of Tender Question and Answer Log at Exhibit R-1209. {R-1209/93}
See paragraph 1.07.D.1 on pdf page 8 of the Employer’s Requirements – Section 01 50 00 [Temporary
Facilities, Accesses and Controls] at Exhibit C-0973. {C-0973/8}

1109
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5.

AMENDMENT 8 (15 MAY 2008)

5.1

Amendment 8 dated 15 May 2008 included the first version of the GIR.1110 The first
version of the GIR was more extensive than that subsequently included in the
Contract.1111

5.2

It is also important to appreciate that when the GIR was produced in Amendment 8, in
response to GUPC’s request, it was not incorporated into the Contract, or referenced
in the Conditions of Contract. At this time, the ACP had not concluded how to
reference the report within the Conditions of Contract, or exactly what status it would
have. Accordingly, no amendments were made to the Conditions of Contract at this
time.

6.

AMENDMENT 10 (2 JULY 2008)

6.1

Forerunning the present arguments at paragraphs 1234-1237 of Chapter IV of the
SOR, Amendment 10 is the amendment with which the Contractor took great issue in
the DAB proceedings, contending that by virtue of Amendment 10 the ACP
“drastically reformulated”1112 the allocation of risk for Unforeseeable adverse
physical conditions.

6.2

In fact, first and foremost, Amendment 10 clarified the status of the GIR. Including it
in the RFP documents was one thing, but without reference in the Conditions of
Contract its status was uncertain.

6.3

To accommodate the provision of the GIR, and in order to give it a contractual status,
it was necessary for Sub-Clauses 4.10 [Site Data] and 4.12 [Unforeseeable Physical
Conditions] of the Conditions of Contract to be significantly revised. Thus, in
Amendment 10, a new Clause 4.10.1 [Site Data] was added,1113 which referenced the
fact that a GIR and a Geotechnical Data Report had been provided by the ACP.

6.4

Further, a new Clause 4.10.3 [Site Data] was added which provided a potential
exception (in respect of the GIR) in relation to the ACP having no responsibility for
the information it provided.1114 The potential exception was limited to the foundation
level and below for the lock structures. It was also at this point, and because of the
way the GIR was being introduced, that Sub-Clauses 4.10 [Site Data] and 4.12
[Unforeseeable Physical Conditions] started to distinguish between the natural
physical conditions above and below foundation level. This was all a consequence of
the interpretation of, and discussion about, the GIR. Unlike the impression Chapter
IV of the SOR seeks to portray, there was nothing suspicious about this development,
which had actually been instigated by GUPC.

1110

See Instructions to Tenderers – Amendment 8 dated 16 May 2008 at Exhibit R-0320. {R-0320}
See Geotechnical Interpretive Report (Rev. 0) – Amendment 8 dated 16 May 2018 at Exhibit C-0479.
{C-0479}
See paragraph 138 on pdf page 47 of Part I of the RRSOC at Exhibit R-0723. {R-0723/47}
See pdf page 18 of Conditions of Contract – Amendment 10 dated 2 July 2008 at Exhibit C-0012.
{C-0012/18}
See pdf page 18 of Conditions of Contract – Amendment 10 dated 2 July 2008 at Exhibit C-0012.
{C-0012/18}

1111
1112
1113
1114
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6.5

At this point, Sub-Clause 4.12 [Unforeseeable Physical Conditions] also needed to be
amended to cater for the changes in Sub-Clause 4.10 [Site Data]. Since the GIR was
interpreting the natural sub-surface conditions at or below foundation level (as
opposed to any man-made physical obstruction or the physical conditions above
foundation level), Sub-Clause 4.12 [Unforeseeable Physical Conditions] was
amended to reflect this distinction. Thus, the definition of physical conditions was
split so as to be able to differentiate between natural physical conditions (which is
what the GIR was interpreting at or below foundation level) and man-made physical
conditions, which was not the purpose of the GIR (or the GDR upon which the GIR
was based).

6.6

Thus, in broad summary, within the area of the lock structures, the risk was now
apportioned generally as follows for any Unforeseeable physical conditions
encountered:1115
(a)

the Contractor would be potentially entitled to relief in relation to
Unforeseeable adverse “natural physical conditions” at and below the
foundation levels of the lock structures (i.e. the area the GIR was applicable
to); and

(b)

the Contractor would be potentially entitled to relief above and below the lock
structures in relation to Unforeseeable adverse man-made physical conditions
it encountered;

(c)

and the Contractor would potentially have relief for any Unforeseeable
adverse topographical conditions it might encounter.

(d)

the Contractor was responsible (and not entitled to relief) in relation to natural
physical conditions above foundation level, or outside of the lock structures.

6.7

Thus, Sub-Clause 4.12 [Unforeseeable Physical Conditions] now read generally
consistently with Sub-Clause 4.10 [Site Data] so that, with the exception of natural
physical conditions above the foundation level of the lock structures (not the subject
of the GIR), there was to be potential relief for the Contractor if it encountered
Unforeseeable adverse physical conditions in the area of the lock structures (whether
natural or man-made), subject to the precise requirements of the Contract.

6.8

All of this meant that the Contractor would not have relief for, and thus would be
responsible for, the excavated materials above the foundation level and outside of the
lock structures. It is this that the Contractor has so much issue with and why it now
belatedly seeks to argue that the alleged issues with the basalt are not a natural
physical condition, in direct contradiction of its prior position both in its Interim
Claim and in its SOC to the DAB in Referral 11.1116

1115

Subject to the precise wording and correct interpretation of the said clauses.
See, for example, paragraph 173 on pdf page 61 of Part 1 of the Contractor’s SOC in Referral 11 at
Exhibit R-1289. {R-1289/61}

1116
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6.9

In Amendment 10, the GIR itself was revised and, consistent with the intent of the
GIR and the revised Conditions of Contract, the use of the GIR was stated to be:1117

6.10

It was also made clear that Tenderers were still expected to:

(emphasis added)
6.11

At the same time, Sub-Clause 4.20 [Employer’s Equipment and Free-Issue Material]
was amended, so that for all free-issue material the responsibility and risk was
allocated to the Contractor. Thus, the amendment to Sub-Clause 4.20 [Employer’s
Equipment and Free-Issue Material] read consistently with Sub-Clauses 4.10 [Site
Data] and 4.12 [Unforeseeable Physical Conditions] of the Conditions of Contract,
which had been developed alongside the GIR.

6.12

Despite what is argued in Chapter IV of the SOR, the amendment to Sub-Clause 4.20
[Employer’s Equipment and Free-Issue Material] did not come about because the
ACP had suddenly discovered the basalt was unsuitable, as conclusively proved by
the emails the ACP has produced in this Arbitration.1118 As already demonstrated
above, Sub-Clauses 4.10 [Site Data] and 4.12 [Unforeseeable Physical Conditions] of
the Conditions of Contract had been amended to cater for the ongoing discussions
about physical conditions in the context of the GIR. This entire discussion had been
instigated by GUPC, not the ACP.

7.

AMENDMENT 13 (6 AUGUST 2008)

7.1

In Amendment 13, a further clarification to the Conditions of Contract was necessary
to distinguish between two types of documents, namely the GIR, the Topographical
Data, a Seismic Report, and those documents, such as the Volume VI Documents,
which were expressly only provided for information.1119

7.2

For this reason, the “Volume VII Documents” were created and referenced in SubClause 4.10 [Site Data]. The fact that the Volume VI Documents were not intended
to be relied upon information was clear from their listed status consistently as
Reference Documents in the ITT.

1117

See pdf page 10 of the Geotechnical Interpretive Report (Rev. 1) – Amendment 10 dated July 2008 at
Exhibit C-0481. {C-0481/10}
See Email from J. Quijano to A, Correa and J. De La Guardia dated 22 June 2008 at Exhibit C-1582;
{C-1582} Email from K. Arias to A. Correa dated 19 June 2008 at Exhibit C-1583 {C-1583} and Email
from R. Ferro to M. Asin dated 23 June 2008 at Exhibit C-1584. {C-1584}
See Conditions of Contract – Amendment 13 dated 6 August 2008 at Exhibit R-0327. {R-0327}

1118

1119
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7.3

Accordingly, the GIR was reissued slightly revised to reflect its confirmed status as a
Volume VII Document (and not a reference document) and to clarify its purpose and
limitations.1120

8.

AMENDMENT 14 (25 AUGUST 2008)

8.1

In Amendment 14, the main change was a formatting one with a consolidated set of
Conditions of Contract replacing the increasingly cumbersome General and Particular
Conditions.1121

9.

AMENDMENT 15 (28 AUGUST 2008)

9.1

In Amendment 15, further changes were made to Sub-Clauses 4.10 [Site Data] and
4.12 [Unforeseeable Physical Conditions] of the Conditions of Contract to refine the
contractual scheme and Sub-Clause 4.12.6 was introduced which provided that the
only remedy for claims for physical conditions were those provided in Sub-Clause
4.12 [Unforeseeable Physical Conditions] of the Conditions of Contract.

9.2

It is not unusual for international contracts to have exclusive remedy clauses. There
was nothing unusual or onerous about including Sub-Clause 4.12.6 in relation to
Unforeseeable physical conditions. Indeed, none of the Tenderers ever raised any
exception to it, including GUPC.

10.

AMENDMENT 16 (16 SEPTEMBER 2008)

10.1

In Amendment 16, the ACP introduced the following wording into Section 1.07.D.1
[Borrow Material and Available Aggregates] of Section 01 50 00 of the Employer’s
Requirements:1122
“A potential source of aggregates for the Atlantic and Pacific
Sites may be the rock coming from the excavation at the Pacific
site and sand that may be manufactured from that rock. The
Employer in no way guarantees that such aggregate is
adequate or meets the requirements for the Contractor’s
proposed design or is suitable for the Works.”

10.2

The introduction of such wording was consistent with the allocation of risk clauses of
the draft Contract (Sub-Clauses 4.10 [Site Data] and 4.12 [Unforeseeable Physical
Conditions]) and the free issue materials clause, Sub-Clause 4.20 [Employer’s
Equipment and Free-Issue Material]. It also followed naturally from the decision the
ACP had already made regarding an internal inconsistency in the draft Contract.1123

10.3

The arguments in Chapter IV of the SOR at paragraphs 1234-1237 echo similar
arguments the Contractor made in Referral 11. In the Contractor’s Referral 11
RRSOC at paragraph 167, the Contractor argued that, until this amendment on 16

1120
1121
1122
1123

See Geotechnical Interpretive Report (Rev. 2) – Amendment 13 dated 1 August 2008 at Exhibit C-0482.
{C-0482}
See Conditions of Contract – Amendment 14 dated 25 August 2008 at Exhibit R-0330. {R-0330}
See paragraph 1.07.D.1 on pdf page 8 of Amendment 16 of the Employer’s Requirements – Section 01 50
00 [Temporary Facilities, Accesses and Controls] dated September 2008 at Exhibit C-0974. {C-0974/8}
See paragraph 2.83 above.
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September 2008, basalt had been the obvious material that all Tenderers had
considered to use as aggregate for concrete production, but that 2.8 months ahead of
the then foreseen bid deadline, the ACP made this fundamental expectation
“unwarranted”, by virtue of a small amendment to Sub-Section 1.07 D.1 of Section
01 50 00 of the Employer’s Requirements.
10.4

The ACP notes (and relies upon) the Contractor’s admission that the expectation of
using the basalt became “unwarranted”.1124 Moreover, even the Contractor has
previously accepted that the supposed radical changes to Sub-Clause 4.10 [Site Data]
and Sub-Clause 4.12 [Unforeseeable Physical Conditions] had the effect to transfer
this risk to the Contractor long before (in Amendment 10), disproving the new case
set forth in Chapter IV of the SOR.1125

11.

AMENDMENTS 20-24 (23 DECEMBER 2008 TO 13 FEBRUARY 2009)

11.1

The fact that the basalt from the PLE would not suffice for all needs was recorded by
a Tenderer question in the December 2008 log (Amendment 20):1126
“Material Availability
The Tenderer would greatly appreciate the ACP to clarify and
confirm the amount of stockpiled basalt that will be available
for the Third Set of Locks project. In any case, it appears that
a significant volume of the material will still be needed from
other sources other than the TSoL required excavations.”
(emphasis added)

12.

CONCLUSION

12.1

In view of all of the above, the Claimants’ comments at paragraphs 1234-1237 of
Chapter IV of the SOR, can be seen to be entirely self-serving and misconceived.
When the RFP process is reviewed in the round, rather than by extracting isolated
amendments out of context, it can be clearly seen that the issue of geotechnical related
amendments was an iterative process.

12.2

GUPC knew full well why there were many rounds of Amendments to the RFP
process, despite its argument in the SOR that the reasons for the timing of the changes
were “puzzling”.1127 If all of the changes, including to Sub-Clauses 4.10 [Site Data]
and 4.12 [Unforeseeable Physical Conditions] of the Conditions of Contract are
considered in context, the only thing that is puzzling are the Claimants’ arguments in
the SOR.

1124
1125
1126
1127

See paragraph 167 on pdf page 53 of Part I of the RRSOC at Exhibit R-0723. {R-0723/53}
See paragraphs 153-162 from pdf page 50 of Part I of the RRSOC in Referral 11 at Exhibit R-0723.
{R-0723/50}
See pdf page 305 of Tender Question and Answer Log at Exhibit R-1209. {R-1209/305}
See paragraph 1236 of Chapter IV on pdf page 422 of the SOR. {SOR/422}
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APPENDIX 2
SAMPLING

1.

THE CONTRACTOR’S SAMPLING EXERCISE WAS FLAWED

1.1

The Contractor has included, at Appendix 1 to Chapter IV of the SOR (the “Sampling
Appendix”), details of the sampling campaign that it claims to have carried out on
various sources between 2014 and 2018.
a.

General observations on the Contractor’s sampling

1.2

As a preliminary note, the Contractor attempts to portray the Sampling Appendix as
evidence of a systematic and sustained process by which it was able to build an
accurate picture of the behaviour of the materials in the area. This is misleading.

1.3

When examined closely, it becomes apparent that the Sampling Appendix is little
more than the collation of a number of disparate samples, apparently tested for
various purposes related to the TSLP, which have been drawn together
retrospectively. This is a clear attempt to lead the Tribunal to believe that the
Contractor has been diligent in its sampling, and that it has systematically gathered
samples over a number of years, to support its assertions regarding the alleged
behaviour of the PLE basalt. But this is not at all what happened.

1.4

The chain of custody information provided in the Sampling Appendix is insufficient.
The ACP considers that, at a minimum, the Contractor ought to have provided
evidence of the origin of the sample, the sampling methodology, and better
photographs. This would include, for example, photos of the specific sampling point,
location, personnel collecting the sample, weighing and sample tagging as well as
records of shipment to the laboratories for testing. The origin of all samples selected
by the Contractor cannot be confirmed. The “Chain of Custody” procedures for these
samples are suspect, and what they report as their custody methods are contrary to
standard Chain of Custody procedures.

1.5

It should be noted that ACP representatives were not present during, nor were they
informed of the existence of, any of the material sampling campaigns described in the
Sampling Appendix.

1.6

The Sampling Appendix fails to provide contemporaneous evidence of the samples
being extracted, or detailing the method of sampling. Most photographs intended to
show locations are in fact photographs taken at a different time, for a different
purpose, but annotated to indicate the sampling location. Often, these are very wide
angle photographs, that show no detail of the specific location.

1.7

Wherever the Contractor took samples from a stockpile and categorically identifies
them, for example as “PLE basalt” or “Aguadulce basalt” previously excavated, this
is particularly suspect. It is not possible for the Contractor to state this with any
certainty, particularly as by its own admission, it “was not required to, and indeed it
was not necessary or standard practice to, implement a system that would allow
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GUPC to trace materials with precision from the excavation site to the crushing plant
and so on”.1128 There exists no accurate information regarding the provenance of any
rock samples that have been excavated, hauled or crushed. Accordingly, tests on such
samples have limited probative value, if any at all.
1.8

In many cases the photographs provided in the Sampling Appendix are not sufficient
to distinguish the type of material depicted, less still assess any qualitative elements of
the sample.

1.9

Further, it should not go unnoticed that the Contractor withheld all of these details at
the time of the SOC, notwithstanding that all but the Contractor’s Sampling Exercise
5 predate the SOC, the earliest by a number of years.

1.10

The Contractor provides some information on 5 separate testing campaigns that it
purportedly carried out during the period between 2014 and 2018. The information is
different in respect of each of these campaigns, but the recurring theme across each of
the campaigns is that the sampling carried out was flawed.

1.11

The ACP sets out below a commentary on each of the samples collected, under each
of the Contractor’s sampling campaigns.
b.

1.12

1.13

1128
1129
1130

GUPC Sampling Exercise No. 1 (2014)

The Contractor first claims that a total of 10 samples were collected as follows:1129
(a)

2 samples from Aguadulce Hill Quarry (AHQ-1 and AHQ-2);

(b)

2 samples from Trifurcation No. 5 (TRF-1 and TRF-2);

(c)

2 samples from the PLE basalt stockpile (PLE-1 and PLE-2);

(d)

2 samples from the 19-38mm aggregate stockpile after tertiary crushers (PLE1 and PLE-2);

(e)

2 samples from Lock Head 2 (LH-1 and LH-2).

However, the “chain of custody” information included in the table at paragraph 3
indicates that, from those areas, a total of 13 samples were collected as follows:1130

See paragraph 706 of Chapter IV on pdf page 295 of the SOR. {SOR/295}
See paragraph 1 of Appendix 1 to Chapter IV on pdf page 475 of the SOR. {SOR/475}
See Figure 2 of Appendix 1 to Chapter IV on pdf page 476 of the SOR. {SOR/476}
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Figure 1 – Purported Chain of Custody information reproduced from Sampling Appendix

1.14

The Contractor’s Figure 3 of the Sampling Appendix, a photograph purportedly
showing the chain of custody, appears to be one photograph with 12 samples laid out
on a piece of paper, marked with their locations, with the addition of a further sample
(marked LH-2) which appears to have been superimposed.1131 Nowhere is the
discrepancy in the number of samples from each location explained by the Contractor.
i.

1.15

AHQ Samples

In total, the chain of custody information for the AHQ samples amounts to little more
than a handful of retrospectively collated photographs, that do nothing to evidence the
sample collection, transport, delivery or testing. In particular, there is no photograph
of the samples being extracted, no details of the method of extraction, no notes of the
sample weights extracted, no information on the security of samples, and no
qualitative or quantitative logging in respect of the samples.
ii.

TRF samples

1.16

In respect of the TRF samples, the photographs show only two samples, TRF-1 and
TRF-2, although the table lists three samples as having been collected. The samples
in the photographs1132 do not appear to show samples marked as TRF-1 or TRF-2.

1.17

There are, again, no photographic records of the samples being collected, although
there is a photograph annotated with a blue circle which purports to show the location
of extraction.1133 It is not clear how the Contractor extracted material at this location.
Nothing further is provided by way of chain of custody.

1.18

As plotted on the below map (Figure 2), the TRF samples were extracted from a
location in the immediate proximity of a faulted contact.1134

1131
1132
1133
1134

See Figure 3 of Appendix 1 to Chapter IV on pdf page 476 of the SOR. {SOR/476}
See Figures 10 and 11 of Appendix 1 to Chapter IV on pdf page 480 of the SOR. {SOR/480}
See Figure 12 of Appendix 1 to Chapter IV on pdf page 481 of the SOR. {SOR/481}
See page 15 of Appendix G to Second Expert Report of Paul Lewis. {R-EX-26.AppG/15}
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Figure 2 – Location of TRF samples

iii.

PLE samples

1.19

The primary deficiency in the PLE samples is a result of the Contractor’s decision not
to implement traceability measures that allow material to be traced back to its source.
Consequently, the Contractor cannot say with any certainty where a particular piece
of rock came from. Added to this, the fact that the Contractor now accepts that it
contaminated the temporary basalt stockpile means that the results of any tests carried
out on material obtained from the temporary basalt stockpile are meaningless, as the
provenance of any one piece of rock cannot be assured.

1.20

Insofar as rock samples taken from the PLE stockpile show material that is not
suitable for concrete aggregates, this should not have been present in the Contractor’s
stockpile at all, and is clear evidence of contamination.
iv.

1.21

1135

LH samples

The LH sampling information is even more sparse than for the others in this sampling
exercise. Of particular note is the absence of photographs of the physical samples
obtained. From the information provided by the Contractor, this is limited to what is
included in the lower right corner of Figure 3 of the Sampling Appendix, reproduced
below:1135

See Figure 3 of Appendix 1 to Chapter IV on pdf page 476 of the SOR. {SOR/476}
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Figure 3 – Purported Chain of Custody information reproduced from Sampling Appendix

1.22

This photograph of the LH-1 and LH-2 samples is insufficient, particularly as the LH2 sample is strangely superimposed over the original image.

1.23

The location from which the LH samples were extracted is not precisely shown in the
photograph, although when the coordinates are plotted, it is clear that the samples
originate from an area of WSB fill, as shown by the blue dot in the below Figure 4:1136

Figure 4 – Location of LH samples

1.24

1136
1137

Given that the technical specifications for WSB fill allowed different materials to be
used as fill in this location, it is not possible for the Contractor to state with any
certainty the provenance of the material. In particular, at +24m, the specifications
allowed weathered basalt to be used as fill. It is therefore questionable whether the
samples are, in fact, “freshly excavated basalt”.1137 It is probable that they are not.

See page 9 of Appendix G to Second Expert Report of Paul Lewis. {R-EX-26.AppG/9}
See paragraph 1 of Appendix 1 to Chapter IV on pdf page 475 of the SOR. {SOR/475}
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1.25

Further, the Contractor’s Rock Balance Database shows that various types of material
were taken to this destination, including material from Aguadulce Hill, the temporary
basalt stockpile (which is accepted as being contaminated), and No Name Hill.
v.

CR samples

1.26

Given that the samples were collected from the 19-38mm stockpile, there can be no
certainty as to the provenance of the rock used to generate these aggregates.

1.27

The Contractor does include photographs of the CR samples being collected, although
the photographs in isolation are known to be misleading. As part of the Contractor’s
document production, the ACP has been afforded an alarming insight into the
Contractor’s means and methods employed during this particular sample gathering
exercise.1138 In particular, the Contractor included video footage taken during the site
visit on 1 October 2014 in the presence of a Panamanian Bailiff.1139

1.28

The Contractor includes, amongst others, the following photographs of the material
being taken from the 19-38mm aggregate stockpile:1140

1138
1139
1140

See Document Request 70 on pdf page 103 of the Arbitral Tribunal’s Decision on ACP’s Document
Requests at Exhibit R-1332. {R-1332/103}
See Video No. 4 of the visit conducted in the presence of the Panamanian Bailiff on 1 October 2014 at
Exhibit R-1400. {R-1400}
See Figures 21 to 23 of Appendix 1 to Chapter IV on pages 485 and 486 of the SOR. {SOR/485}
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1.29

In the Contractor’s Figure 22 from the Sampling Appendix, the Fall Line personnel
can be seen marking the two sample buckets. One is marked “recently crushed from
stockpile” and the other as being “old from stockpile”. However, the Contractor gives
no information as to how it selected material that was “old”, as opposed to material
that was “recently crushed”, or the precise locations within the 19-38mm aggregate
stockpile.

1.30

In fact, the video footage provided by the Contractor in respect of Document
Production Request 70, taken on 1 October 2014, reveals much about the way this
material was collected:1141
(a)

1141

the below photographs show the two samples being collected separately.
Clearly, the two samples are being collected from a very similar location, on
the outside surface of the stockpile. The Contractor is not justified in stating
that one sample is old and one sample is fresh:

See Video No. 4 of the visit conducted in the presence of the Panamanian Bailiff on 1 October 2014 at
Exhibit R-1400. {R-1400}
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Figure 5 – Still from video at Exhibit R-1400, 02:47

Figure 6 – Still from video at Exhibit R-1400, 03:22

1142

(b)

the video is cut numerous times in between the collection of both samples, and
both buckets being placed on the ground at the foot of the stockpile, where the
buckets are marked as being “old” and “fresh”; and

(c)

perhaps most significantly, the video shows Maria Baz, “who is a geologist by
training and was Site Quality Manager on the Project (first on the Atlantic,
then on the Pacific Sites)”,1142 selecting a piece of material from the left
bucket (Figure 7), giving it a cursory glance (Figure 8), and throwing it into
the bucket on the right (Figure 9). Even as part of its own video footage, the
Contractor was not at all careful in the way it handled the basalt samples, and
was seen visibly cross contaminating the two samples.

See paragraph 424 of Chapter IV on pdf page 206 of the SOR. {SOR/206}
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Figure 7 – Still from video at Exhibit R-1400, 04:11

Figure 8 – Still from video at Exhibit R-1400, 04:14

Figure 9 – Still from video at Exhibit R-1400, 04:15
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1.31

Any conclusion drawn on the differences in the testing results on the two samples is
therefore unreliable, as both the sampling locations, but also the handling of the
samples, are undermined by the Contractor’s own video footage.

1.32

These suspect sampling techniques are the practices that the Contractor deemed to be
acceptable for sampling activities that took place under the auspices of a Panamanian
Bailiff, and when video footage was being recorded. This, therefore, casts heavy
doubt over the veracity of all of the sampling activities for which no video evidence
exists.
c.

GUPC Sampling Exercise No. 2 (2014 -2016)
i.

1.33

1.34

Primary samples

The Contractor asserts that the following 7 primary samples were collected:1143
(a)

1 sample from Aguadulce Hill Quarry (AHQ-3);

(b)

1 sample of boulders from the PLE stockpile (SPP-1);

(c)

1 sample of AHQ material from behind the crusher ramps (SPP-2);

(d)

2 samples from Cocoli Hill (CCH-1 and CCH-2);

(e)

1 sample from Sucre Hill (SHQ or SUC);

(f)

1 rhyolite boulder from Cerro Ancon (ANC).

The Contractor includes the following table, purportedly showing the chain of custody
for these 7 primary samples:1144

Figure 10 – Purported Chain of Custody information reproduced from Sampling Appendix

ii.
1.35

1143
1144

AHQ-3/17449

Sample 17749 is stated to be sample AHQ-3, as obtained under the Contractor’s
Sampling Exercise No. 1. It is unclear why it is included again as having been
sampled again during Sampling Exercise No. 2. No explanation is given for this

See paragraph 9 of Appendix 1 to Chapter IV on pdf page 490 of the SOR. {SOR/490}
See Figure 29 of Appendix 1 to Chapter IV on pdf page 491 of the SOR. {SOR/491}
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sample being stored at, and retrieved from Salamanca University. There appears to be
no chain of custody information confirming transport to, receipt at, storage at, or
retrieval from, Salamanca University.
1.36

These issues are in addition to the issues raised at paragraph 1.16 above, regarding the
lack of general chain of custody.
iii.

1.37

SPP-1/21343

Sample 21343 – the provenance of the boulders are unknown.
reasonably be stated to be PLE basalt, given the lack of traceability.
iv.

They cannot

SPP-2/21354

1.38

Sample 21354 – the provenance of the boulders are unknown.
reasonably be stated to be Aguadulce basalt, given lack of traceability.

1.39

The location of the SPP samples is set out in the below Figure 11:1145

They cannot

Figure 11 – Location of SPP samples

v.
1.40

1145
1146

CCH-1/18651

Sample 18651 – the sample is stated to have been taken at +45m PLD. It is known,
and can be seen from the Contractor’s Figure 36 (reproduced below at Figure 12)1146
that weathered rock was present at that elevation. The electronic sample book extract
(Figure 35) is of no value whatsoever.

See page 13 of Appendix G to Second Expert Report of Paul Lewis. {R-EX-26.AppG/13}
See Figure 36 of Appendix 1 to Chapter IV on pdf page 496 of the SOR. {SOR/496}
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Figure 12 – Photograph showing location of CCH-1 sample

vi.
1.41

No information is provided in respect of sample CCH-2.
vii.

1.42

1.44

1147
1148

SUC/21550

Sample 21550 has no photograph of the location or method of extraction.
viii.

1.43

CCH-2

Secondary samples

The Contractor also asserts that the following 64 secondary samples were
collected:1147
(a)

12 basalt cores from AHQ (series 22566);

(b)

10 samples from boulder at the PLE stockpile (series 22573);

(c)

11 samples of AHQ material from behind the crusher ramps (series 22574);

(d)

11 samples from Cocoli Hill (series 22567);

(e)

10 samples from Sucre Hill (series 22546);

(f)

10 samples from Cerro Ancon (series 22568).

The Contractor includes the following table, purportedly showing the chain of custody
for the 64 secondary samples:1148

See paragraph 9 of Appendix 1 to Chapter IV on pdf page 490 of the SOR. {SOR/490}
See Figure 30 of Appendix 1 to Chapter IV on pdf page 492 of the SOR. {SOR/492}
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Figure 13 – Purported Chain of Custody information reproduced from Sampling Appendix

1.45

However, the secondary samples were taken in what appears to be a more focused
sampling campaign between 18-26 February 2016. Notably, this was after the
Arbitration had commenced.

1.46

Chain of custody information for the secondary samples uses a proforma document, in
which a photograph of the sample is shown in situ, the method of extraction of the
sample, and what appears to be a more precise location shown.

1.47

However, the entire 22573 and 22574 series of samples are of limited probative value
because they were sourced from stockpiled material, and therefore their provenance is
unknown.

1.48

Further, Cerro Ancon and the Pedro Miguel Stockpile (B-15988 and B-15989) are
potentially weathered basalt samples, and in any event are taken from outside the
limits of the TSLP.
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d.

GUPC Sampling Exercise No. 3 (2015-2016)

1.49

The Contractor asserts that it collected 24 samples from 4 borehole cores.

1.50

The Contractor accepts that the boreholes were located at:1149

1.51

(a)

Pedro Miguel Fault (P1001);

(b)

Aguadulce Fault (P1003 and P1006);

(c)

La Boca South Contact (P1005).

The purported chain of custody provides no useful information, as follows:1150

Figure 14 – Purported Chain of Custody information reproduced from Sampling Appendix

1.52

1149
1150
1151

The Contractor’s location plan plotting the boreholes is imprecise, and in particular
uses a very broad satellite image. When plotted onto a geological map, the proximity
of the boreholes to known faults is clear.1151

See paragraph 18 of Appendix 1 to Chapter IV on pdf page 580 of the SOR. {SOR/580}
See Figure 42 of Appendix 1 to Chapter IV on pdf page 581 of the SOR. {SOR/581}
See page 10 of Appendix G to Second Expert Report of Paul Lewis (as annotated in this Rejoinder).
{R-EX-26.AppG/10}
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Figure 15 – Location of P sample boreholes

1.53

Further, however, the core boxes in the photographs (Figures 43-46 of Appendix 1 to
Chapter IV of the SOR) are incorrectly labelled. For instance, they are labelled as
“Campana De Investigacion Borinquen Dam” or “Investigation Campaign Borinquen
Dam”, and the core boxes are not dated. The boreholes are located at Pedro Miguel
Fault (P1001) and Aguadulce Fault (P1003 and P1006), not the Borinquen Dam.

1.54

Figure 43, in particular, shows cores labelled as L1003, which is clearly a different
borehole than P1003.

1.55

In Figure 45, the core boxes are not labelled with a borehole number or project name.
e.

GUPC Sampling Exercise No. 4 (June 2016)

1.56

The Contractor asserts that Mr. Chris Rogers collected a number of samples, all from
the “top of the ramp leading to the primary crushers”1152as set out in Figure 49.1153 It
is not known how or why he decided to take samples at this location.

1.57

Remarkably, for the majority of the samples no photographs were provided.

1.58

Figures 50-53 inclusive have no indication of which sample they relate to, and are
therefore of no value.

1.59

The photographs for samples listed as numbers 614 and 615 appear to show cores
labelled in the same way as the borehole cores included in the (P) series of samples.
It appears that these samples have therefore been double-counted. This gives the
impression of additional sampling that was not, in fact, carried out.
f.

1.60

1152
1153

GUPC Sampling Exercise No. 5 (2018)

The satellite view provides only the location of the quarry, but does not provide any
visual reference for the precise sampling site, or the method of extraction.

See paragraph 25 of Appendix 1 to Chapter IV on pdf page 596 of the SOR. {SOR/596}
See Figure 49 of Appendix 1 to Chapter IV on pdf page 597 of the SOR. {SOR/597}
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1.61

The Contractor states that extensive snow cover prevented photographs being taken
on 5 March 2018.1154 It is unclear how samples could be extracted in conditions so
severe that photographs could not be taken.

1.62

Inexplicably, the Sampling Appendix states that “pictures were not taken at the time
of sampling on 18 April 2018”.1155

1.63

Nothing can be gained from this information.

1154
1155

See paragraph 30 of Appendix 1 to Chapter IV on pdf page 606 of the SOR. {SOR/606}
See paragraph 30 of Appendix 1 to Chapter IV on pdf page 606 of the SOR. {SOR/606}
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1.

INTRODUCTION AND OVERVIEW OF THE ACP’S POSITION
a.

Introduction

1.1

This Chapter of the Rejoinder addresses the Contractor’s claims as set out in Chapter
V of the SOR concerning the ACP’s alleged breaches with respect to the physical
conditions at and below the foundation level within the basalt reach of the PLE. These
are the claims that were all rejected by the DAB in Referral 13A. The DAB correctly
found, after Taking Over, and when it was no longer influenced by the future of the
Project, that all of the Contractor’s claims were devoid of merit, and that the physical
conditions of the basalt complained of were all foreseeable.1

1.2

This is very important because, during DAB Referral 13A, and here again in this
Arbitration, the Contractor claims that the natural physical conditions of the basalt that
was extracted from the PLE, were the very same natural physical conditions that were
supposedly encountered at the foundation level. In DAB Referral 13A, the DAB found
that such physical conditions were all foreseeable, and, in doing so, contradicting its
own majority decision in DAB Referral 11.

1.3

An Executive Summary of the ACP’s position in relation to these claims is set out at
Section 8 of Chapter I.

1.4

This Chapter is accompanied by witness evidence from:

1.5

1.6

1

(a)

Ms. Maurylis Romilily Coronado Saénz, Supervisor of the Geology Unit in the
ACP’s Engineering Division;

(b)

Mr. Derek Irving, Engineering Geologist at the ACP;

(c)

Mr. Carlos McLean Williams, Resident Engineer for Earthworks and Dams at
the ACP; and

(d)

Mr. Francisco J. Miguez P., Executive Vice President for Finance and
Administration of the ACP.

This Chapter is accompanied by expert evidence from:
(a)

Mr. Paul J. Lewis, P.E., Senior Vice President and Leader of the Geotechnical,
Dams and Hydraulics Division of the Earth Sciences Business Line – Gannett
Fleming; and

(b)

Dr. Calvin Konya, Ph.D., Mining Engineer – Precision Blasting Services, Inc.,
Division of Intercontinental Development Corporation.

b.

Overview of the ACP’s position

In Chapter V of the SOR, the Contractor seeks to develop the basis of its Foundation
Conditions Claims, beyond anything previously argued, and seeks to confuse and
complicate the Arbitral Tribunal’s task. In the SOR, a noticeable strategy appears to

See DAB Decision on Referral 13A at Exhibit R-0194. {R-0194}
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be to attack the ACP for supposedly misrepresenting various documents and allegedly
trying to mislead the Arbitral Tribunal. This is not the position at all.
1.7

The ACP refers to the information available to GUPC at tender stage, and makes no
apology for doing so. In short, the ACP says that the physical conditions now
complained of were reasonably foreseeable, given the amount of sub-surface
information available. This is why the Contractor’s own former geotechnical expert
considered that the Project was “perhaps the most investigated project in the history of
civil engineering”.2 The Tenderers had ample time to review the information, and
nothing the Contractor experienced was Unforeseeable, even though the Contractor and
its expert, Mr. Shilston, seek to confuse what is no more than a straightforward matter
of geotechnical analysis.

1.8

Notwithstanding this, in general terms, the Arbitral Tribunal’s task remains
straightforward. First, the Contractor must identify the ACP’s geotechnical
characterization and interpretation of the natural physical conditions in the area
complained of in the GIR. Once it has done so, the Contractor must then demonstrate
that it encountered physical conditions that were more adverse than those the ACP gave
an interpretation for in the GIR.

1.9

If it can do this, then the Arbitral Tribunal is required, in relation to the claims pursued
under the Contract, to review, inter alia, the available information that was included in
the Contract, regarding the sub-surface and geotechnical conditions at the Site, and
conclude whether or not the actual physical conditions which the Contractor says it
experienced on the Site, were Unforeseeable. That involves reviewing the relevant
information available to the Tenderers, including, most notably, the many borehole logs
and cores which the ACP provided. In the past, the Contractor’s witnesses and experts
have had no hesitation in accepting that those boreholes were fundamentally important
when considering the characterization and nature of the Site and the subsurface
conditions.3

1.10

In the SOR, since the boreholes create such a fundamental problem for the Contractor,
when considering issues of foreseeability, more complex and intricate theories are
developed by the Contractor as to why the boreholes are no longer so relevant. It is a
prevailing theme of the Contractor’s case. The ACP provided a huge amount of subsurface information which it had available to it, and the Contractor seeks to distance
itself from that information, and to pour scorn upon the ACP’s assessment of it.

1.11

In contrast, on the rare occasions the Contractor is able to identify a piece of information
that the ACP did not provide (which the Contractor argues should have been provided),
it turns out that piece of information is (apparently) of crucial importance and would
have made all the difference had it been provided at the time. So, for example, huge
criticism is made that the ACP did not provide a report from ECI.4 Yet, had that report
been provided, it would have been in the very Volume VI Documents that the
Contractor now claims are much less important. The Contractor cannot have it both
ways.

2
3
4

See pdf page 21 of the Expert Report of T. C. Page in Referral 11 dated 24 September 2013 at
Exhibit R-0693. {R-0693/21}
See, for example, paragraphs 3.32-3.67 of Chapter VI from pdf page 441 of the SOD. {SOD/441}
See, for example, paragraphs 1032-1050 of Chapter V from pdf page 906 of the SOR. {SOR/906}
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1.12

5

Before considering the contractual position, the ACP reminds the Arbitral Tribunal of
the following important considerations, when seeking to contextualize the Contractor’s
increasingly complex arguments:
(a)

Claim 47 relates to what was originally alleged to have been widespread faulting
and fracturing within the basalt reach of the PLE, causing alleged additional
amounts of lean concrete throughout the entirety of the basalt reach of the PLE.
The DAB rejected the claim because not only were the physical conditions
complained of foreseeable, as the DAB found them to be, but also because there
was no correlation at all between the physical conditions mapped by the
Contractor and the amount of lean concrete used. It is considered to be this
finding by the DAB, which was clearly correct, that has effectively forced the
Contractor to invent a new theory of the problems at foundation level, that
smectite infiltrated the joints. Of course, not a single record of smectite was
logged by the Contractor during its geological mapping, and the Contractor
simply cannot prove this case now. In any event, this new case also fails to
explain or prove any correlation at all between areas of jointing and the lean
concrete claimed;

(b)

there is a separate part of Claim 47 that concerns the physical conditions at the
North Western Inlet Wing Wall. However, this claim was never notified by the
Contractor and the starting position is that the claim is time-barred by the second
paragraph of Sub-Clause 20.1 [Contractor’s Claims] of the Conditions of
Contract and must fail. Without prejudice to this, the claim has no merit. The
North Western Inlet Wing Wall straddles a contact between the basalt and La
Boca formation and the GIR described that contact as faulted. The fact that the
physical conditions at the foundation level of the North Western Inlet Wing
Wall would be sheared and faulted and contain basalt and La Boca is actually
quite obvious;

(c)

as to Claim 50, concerning the physical conditions encountered within the AFZ,
the Arbitral Tribunal only has to remind itself that it was the ACP, in its
characterization and interpretation which it provided to the Contractor in the
GIR, that correctly and specifically identified the precise area and extent of a
fault zone running through the PLE. When combined with the other
information, in particular the six boreholes within the AFZ and the (Technos)
geophysical testing undertaken in this area, it can hardly have been a surprise to
the Contractor that it encountered poor rock conditions, just as predicted by the
ACP. The DAB succinctly summarized the position as follows, correctly:5

(d)

as to Claim 57 (the Lock Head 1 Fault), the ACP again provided significant
information at tender stage which showed that this was an area of weak, faulted

See paragraphs 134 on pdf page 34 of the DAB Decision on Referral 13A at Exhibit R-0194.
{R-0194/34}
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rock. A review of the boreholes, for example, would have demonstrated this,
and information that the ACP provided on its Plates and the (Technos)
geophysical testing, all pointed to the fact that the physical conditions would be
poor. The physical conditions were not Unforeseeable, as the DAB correctly
found.6
1.13

With this background in mind, the starting point is that the ACP’s interpretation of the
Contract is the correct one. In the SOR, the Contractor misrepresents the ACP’s
position as to the Contract, and seeks to drive a coach and horses through the express
provisions of the Contract. In truth, what can be seen is that the Contractor’s complaints
are that the Contract does not say what it wished it had said. The Contract is clear, and
it means what it says, even if it is unhelpful when applied to the Contractor’s claims.

1.14

The ACP makes no apology for applying the terms of the Contract to this dispute. The
correct application of the Contract means that the Contractor could make a claim for
Unforeseeable physical conditions when it satisfied the conditions for doing so. But
when it does not satisfy the conditions for a successful claim, it must bear the
consequences. The Contractor deliberately mischaracterizes the ACP’s position
because it does not satisfy the necessary conditions.

1.15

As explained above, in analyzing the Contractor’s claims, and applying the Contract,
the ACP is perfectly entitled to point out the information that was available to the
Contractor, and even included within the Contract. Moreover, as explained again
below, the GIR was not a geotechnical baseline report (“GBR”) as the Contractor well
knows.

1.16

All of the Contractor’s Foundation Conditions Claims proceed on the basic (but
erroneous) assumption that the ACP agreed to provide a fully embracing and
comprehensive GBR, which was intended to identify every single physical condition in
the full stretch of the then unexcavated PLE, and that where the document did not do
so, the Contractor may found a claim. That was not what was agreed in the Contract.
All of the Contractor’s claims are set out on this fundamentally flawed and erroneous
premise.

1.17

The actual Contract provisions are very different to those argued for by the Contractor,
and represent a very different allocation of risk than argued for by the Contractor. In
DAB Referral 13A, the DAB agreed with the ACP.

2.

THE FOUNDATION CONDITION CLAIMS – CONTRACTUAL SETTING
a.

The GIR and the Plates must be understood in their proper contractual setting

2.1

At paragraphs 26-32 of Chapter V of the SOR, the Contractor summarizes what it
considers to be the background to the provision of the GIR and how it was developed
during the RFP period. The summary is selective, and again risks taking matters
completely out of context, and ignoring how they developed.

2.2

The reason the Contractor delves into the RFP period, to selectively quote references
to events during that period concerning the background to the GIR, is to try and change

6

See paragraphs 137-139 on pdf page 35 of the DAB Decision on Referral 13A at Exhibit R-0194.
{R-0194/35}
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how the ordinary and normal words of the Contract would otherwise be construed. The
ACP maintains that none of this enquiry is justified or relevant and that Sub-Clause
1.16 [Entire Agreement] of the Conditions of Contract applies, just as the Cofferdam
Final Award determined. All of the ACP’s comments on events during the RFP period
are without prejudice to the application of the entire agreement clause, which renders
the whole debate about the RFP period otiose, and irrelevant.
2.3

Just as an example, the fact that GUPC wrote to the ACP during the RFP period and
requested that the allocation of risk be altered, and that a GBR be provided, upon which
the Tenderers could rely when preparing their Tenders, is irrelevant.7 That was part of
a negotiation. The ACP did not agree to provide a GBR, and never did provide one.
Yet, despite this, the Contractor proceeds to make its claim as if this is exactly what the
ACP did provide in the Contract. Discussions between the Parties over a year before
the Contract was even finalized, are simply not relevant. Matters moved on; a Contract
was agreed.

2.4

The final GIR was incorporated into the Contract, in a sophisticated contractual
structure, which, along with the GIR itself, properly explains and sets out the basis of
the GIR, its contractual relevance and status, and its purpose and limitations. The only
reason the Contractor refers back to events over a year before the execution of the
Contract is because it seeks to detract and move away from the bargain that was finally
struck. It is of no utility, and it is very misleading.

2.5

It is true that the Contractor can, out of context, point to a statement made by the ACP
in July 2008 (nine months prior to the Contract being finalized), that the GIR would be
a GBR. But that, is again, irrelevant. After that statement was made, the GIR and the
draft Contract were both significantly changed.8 The GIR was not a GBR, and this
much was clear from the final version of the GIR, from its purpose and limitations, and
from the manner in which it was incorporated into the Contract as executed. The
Contractor can have been under no illusion that this was the case. As already stated,
matters moved on; a Contract was agreed. The Contractor does not cherry pick
particular statements during the long RFP period to clarify matters, but rather to confuse
them.

2.6

Furthermore, it is worth recalling that at the time, GUPC in fact realized that it was the
Contract that mattered, as Mr. Zaffaroni conceded during the Cofferdam Arbitration:9

7
8
9

See paragraph 31(c) of Chapter V on pdf page 643 of the SOR. {SOR/643}
See paragraphs 26 and 27 on pdf page 9 of the Third Witness Statement of Antonio Zaffaroni.
{C-WS-47/9}
See lines 15-25 on page 31 of Day 2 on pdf page 99 of the Transcripts from Miami Cofferdam Hearing dated
18 July to 30 July 2016 at Exhibit R-0760. {R-0760/99}
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2.7

It also serves as a reality check to quote the view of the DAB concerning the question
of whether or not the GIR was an agreed GBR:10

2.8

What the DAB did was apply the Contract in the ordinary and correct way, as agreed
by the Parties. The DAB dismissed the Contractor’s arguments about discussions in
the RFP period which the Contractor had tried to use to elevate the status of the GIR to
something it was never intended to be, and was not. In fact, the DAB agreed with the
ACP that the GIR:
(a)

was not an agreed GBR, but a separate document serving separate needs;

(b)

was not a contractually agreed baseline against which actual physical conditions
should be measured and, thus, was not a GBR;

(c)

was tied to the mechanism in the Contract for deciding Unforeseeable physical
conditions.

2.9

However, none of this was sufficient to successfully make a claim against the ACP
because, and again as the DAB recognized, all of the prerequisites to making a claim
under Sub-Clause 4.12 [Unforeseeable Physical Conditions] of the Conditions of
Contract needed to be satisfied. This includes the Contractor demonstrating that the
physical conditions which it encountered were Unforeseeable.

2.10

In context, therefore, it can easily be seen that the introduction of a GIR (rather than a
GBR), merely served to insert an additional step in the process by which the Contractor
could successfully make a claim for Unforeseeable physical conditions. Not only did

10

See paragraphs 99 and 100 on pdf page 27 of the DAB Decision on Referral 13A at Exhibit R-0194.
{R-0194/27}
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the Contractor have to show that any physical conditions encountered were
Unforeseeable (the usual test), but in addition to this, it has to show that the physical
conditions which it encountered were more adverse than those that the ACP had given
(to the extent that it did) a geotechnical characterization and interpretation for in the
GIR.
2.11

The GBR which the Contractor had suggested was never agreed. Rather, the Parties
agreed something very different.

2.12

As to the actual content of the GIR, this was a matter for the ACP. It had no obligation
to provide a full baseline report and did not do so. As the DAB stated unequivocally in
its Decision in DAB Referral 13A:11

2.13

Thus, it can be seen that the ACP does not seek to undermine the importance of the
GIR, and neither does Mr. Lewis. The ACP, in fact, seeks to respond to the Contractor’s
repeated attempts to elevate the GIR to a contractual status that it never had.

2.14

At paragraphs 33-43 of Chapter V of the SOR, the Contractor again attempts an
elaborate elevation of the GIR to a status that it never was intended to have, and does
not have. The ACP does agree that the GIR was itself distinguished from the Volume
VI reference information, in Sub-Clauses 4.10 [Site Data] and 4.12 [Unforeseeable
Physical Conditions] of the Conditions of Contract, which are the only Sub-Clauses in
the Conditions of Contract that refer to the GIR. However, the GIR was not integrated
into the Contract in the way misleadingly portrayed by the Contractor.

2.15

It is also simply wrong to say that the GIR and the Plates (which are not part of the
GIR) provided the ACP’s complete interpretation of the physical conditions at and
below foundation level of the lock structures.12 Nowhere in the Contract, or the GIR
itself, does it state that this was a complete interpretation of all the physical conditions.
In fact, it is obvious on the face of the GIR that it could not possibly be a complete
interpretation and also obvious that the ACP never agreed the GIR would be such an
interpretation.

2.16

The Contractor overlooks the obvious fact that the Pacific Site, for example, was over
3km long. The Contractor cannot seriously argue that the purpose of the GIR was for

11
12

See paragraph 122 on pdf page 31 of the DAB Decision on Referral 13A at Exhibit R-0194.
{R-0194/31}
See paragraph 36 of Chapter V on pdf page 646 of the SOR. {SOR/646}
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the ACP to map in an unexcavated geological setting, every single fault, fracture, shear,
joint and geological feature which might be apparent. In fact, consistent with its
purpose and limitations, the GIR characterized the area of the intended excavation and,
in places, summarized certain pertinent features. This much was obvious on its face
and is the very reason why the GIR was not incorporated into the Contract as a GBR,
and the very reason why it is only part of the story when considering whether a physical
condition is Unforeseeable.
2.17

The Contractor shies away from referring to the full provisions of the Contract. SubClause 4.10.3(a) of the Conditions of Contract, which the Contractor quotes and
underlines various sections from at paragraph 37 of Chapter V of the SOR, states that
the interpretation upon which the Contractor seeks to rely was only “to the extent set
out (but not further or otherwise)” in the GIR. This made clear (as the DAB found)
that if the ACP did not make an interpretation in the GIR of a particular feature or area,
then it was not responsible for it. This is the precise reason for such wording, which is
in keeping with the overall purpose and limitations of the GIR. The GIR provides as
follows:13

(emphasis added)
2.18

The ACP agrees that the GIR has a contractual status. It is different from the documents
in Volume VI. The importance of its contractual status, is that the Contractor cannot
successfully make a claim under Sub-Clause 4.12.2(a) or (c) [Unforeseeable Physical
Conditions] of the Conditions of Contract, unless (as a first stage) the Contractor is able
to show that it has experienced physical conditions more adverse than the ACP’s
geotechnical characterization and interpretation of such conditions “to the extent set out
(but not further or otherwise)” as included in the GIR. To this extent, the GIR is (of
course) an important document when considering a claim under these Sub-Clauses. The
GIR provides a starting gateway for claims for Unforeseeable physical conditions, at
and below foundation level.

2.19

The Contractor fails to mention the words above whenever it makes its analysis of the
correct way to interpret the GIR. Instead, it always seeks to elevate the GIR to a status
which it did not have. In the Contractor’s world, if the ACP failed to mention a

13

See Section 1.2 on pdf page 10 of the GIR at Exhibit C-0684. {C-0684/10}
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geological feature in the GIR, the ACP is negligent. This is an absurd argument, and
totally ignores all of the information the ACP provided. The ACP’s interpretation of
Sub-Clause 4.12 [Unforeseeable Physical Conditions] of the Conditions of Contract is
consistent with the DAB’s finding that the content of the GIR was a matter for the ACP.
It was not a GBR as the Contractor has repeatedly argued.
2.20

Again, these are straightforward matters of contractual interpretation. Since the
Contractor knows that the ACP’s interpretation is the correct one (as applied by the
DAB), the Contractor resorts to Article 1132 of the Civil Code to argue that the Contract
cannot mean what it says.14

2.21

Moreover, throughout its analysis of the GIR and the information the ACP provided,
the Contractor and Mr. Shilston seek to re-interpret the GIR as if it said something very
different. Yet, in the context of the Contract, this is simply not permissible. If the
Contractor considered that the GIR was overly conservative and considered the physical
conditions might be somewhat better, it cannot rely on this to circumvent the GIR, as it
tries to do. Indeed, GUPC previously understood that it was responsible for its own
interpretations during the RFP period:15

2.22

Even Mr. Zaffaroni understood, in the Cofferdam Arbitration, that the Contractor was
responsible for its own interpretation:16

14
15
16

See paragraph 41 of Chapter V on pdf page 647 of the SOR. {SOR/647}
See Transcript of audio recording of the meeting held on 4 July 2008 between GUPC/CICP and ACP (extract)
at Exhibit C-0484. {C-0484}
See Transcript Day 2, lines 16-21, page 54 on pdf page 105 of the Transcripts from Miami Cofferdam Hearing
dated 18 July 2016 at Exhibit R-0760. {R-0760/105}
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b.

The Contractor’s attempt to conflate the GIR with the contractual definition
of Unforeseeable

2.23

At paragraphs 44-51 of Chapter V of the SOR, the Contractor seeks to conflate the GIR
with the contractual definition of Unforeseeable.

2.24

To be clear, of relevance to the Foundation Conditions Claim, there are three remaining
elements in Sub-Clause 4.12.2 [Unforeseeable Physical Conditions] of the Conditions
of Contract that are required to be satisfied:
(a)

Element 5: the ACP made a geotechnical characterization or interpretation of
the physical conditions encountered in the GIR;

(b)

Element 6: if there was such a geotechnical characterization or interpretation,
the physical conditions that were encountered were more adverse than the
ACP’s geotechnical characterization or interpretation of such physical
conditions in the GIR; and

(c)

Element 7: the physical conditions encountered were “Unforeseeable”.

2.25

These are separate tests. The issue of whether a physical condition was Unforeseeable
only arises if the Contractor has passed the two preceding hurdles of demonstrating that
it has encountered adversity vis a vis the ACP’s geotechnical characterization and
interpretation (if any) of the physical conditions in the GIR.

2.26

If the Parties had intended to conflate the issues of adversity to the GIR, with the
question of unforeseeability, then different wording would have been used. The
contractual definition of Unforeseeable does not provide that something is
Unforeseeable simply because it is not mentioned in the GIR. The contractual
definition refers to being “not reasonably foreseeable by a Contractor exercising
Prudent Industry Practices by the date established for submission of Tenders”.17

2.27

Notably, the definition of Prudent Industry Practices is as follows:18

2.28

As the Arbitral Tribunal will see, nowhere within the definition of “Unforeseeable” or
“Prudent Industry Practices” is there mention of reasonably foreseeable meaning
something that was only included in the GIR. Importantly, much of the evidence which
is before this Arbitral Tribunal, and which the Contractor has previously provided, as
to the steps which GUPC took during the RFP period, and what independent experts
consider should be done during the RFP period, is that a prudent contractor would
review all of the available information that is provided. Indeed, the Contractor’s Tender

17
18

See Sub-Clause 1.1.6.42 on pdf page 25 of the Conditions of Contract at Exhibit R-0007. {R-0007/25}
See Sub-Clause 1.1.5.25 on pdf page 21 of the Conditions of Contract at Exhibit R-0007. {R-0007/21}
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said this is exactly what had been done, and repeatedly the Contractor’s witnesses in
these proceedings and others, have admitted that they reviewed all of the information.19
2.29

The Contract also records the Parties’ agreement concerning the huge amount of
information the ACP provided to the Tenderers about the Site, in addition to the GIR.
Not only did the GIR state that Tenderers were expected to make their own
interpretation of the information provided in the GDR, or otherwise included in Volume
VI of the RFP, and to supplement this information to the extent they deemed necessary,
but Sub-Clause 4.10 [Site Data] of the Conditions of Contract expressly provided that
the Contractor was deemed to have inspected and examined in the Site data.20 It is
simply not open to the Contractor to try and weave an intricate route between these
comprehensive provisions of the Contract to try and arrive at something which the
Parties never agreed. Notably, Sub-Clauses 4.10.1 and 4.10.3 expressly reference the
“geotechnical boring cores”.

2.30

Moreover, as the ACP has already explained in its SOD, none of this was odd, or
unusual, in the context of a massive civil engineering infrastructure, design and build
contract. All of this was a matter of risk, and the allocation of risk in the Contract was
consistent with the Tenderers’ duties under Panamanian law to self-inform about the
Site and the available information. Indeed, the Cofferdam Final Award already made
final rulings on such important matters.21

2.31

In this context, the Contractor’s remarkable failure to provide their risk registers in
respect of the geotechnical conditions, despite being ordered by the Arbitral Tribunal
to do so, creates an irrebuttable presumption that the risks the subject of this claim were
foreseen and included in the risk registers. The ACP seeks adverse inferences to this
effect.
c.

The ACP’s interpretation in the GIR is not the starting point for any
consideration of whether the physical conditions are Unforeseeable

2.32

At paragraphs 44-51 of Chapter V of the SOR, the Contractor seeks to argue that the
GIR is the starting point for a consideration of whether the physical conditions are
Unforeseeable. The Contract does not state this anywhere. Rather, the GIR is the
starting point for consideration of whether or not the Contractor encountered physical
conditions which were more adverse than a characterization or interpretation of such
physical conditions (but not further or otherwise) in the GIR. It is only if the Contractor
is able to overcome this hurdle, that the question of whether or not the physical
condition encountered was Unforeseeable should be considered. So, it is not the
starting point.

2.33

Moreover, since the Tenderers did not even have a GIR at the beginning of the RFP
period, and had many months to review and interpret the available information, and
visited the Site on numerous occasions, it is obvious that the GIR could not have ever
been the starting point in any event. It is notable that Mr. Ottsen, working as part of

19

20
21

For example, Mr. Zaffaroni states, in paragraph 32 on pdf page 9 of the Third Witness Statement of Antonio
Zaffaroni, that GUPC had “properly reviewed all of the documents” (referring to the Volume VI Documents).
{C-WS-47/9}
See Sub-Clause 4.10 [Site Data] on pdf page 58 of the Conditions of Contract at Exhibit R-0007.
{R-0007/58}
See paragraph 554 on pdf page 141 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/141}
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GUPC’s design team CICP, and Mr. Davis, working as part of CANAL’s design team,
both confirm this.22
2.34

From the evidence of the Contractor’s own witnesses, GUPC did review (diligently
according to it) the available information during the RFP period, including, for
example, the borehole logs, and did make its own interpretations of the information,
just as CANAL did. By the time that the GIR came, much of GUPC’s review had been
undertaken.

2.35

In truth, what the Contractor and Mr. Shilston seek to do by their conflation of the term
Unforeseeable with the GIR, is to forgive and excuse the fact that both Mr. Shilston and
the Contractor realize that information concerning the very physical conditions which
the Contractor encountered on Site was provided by the ACP in the Volume VI
Documents. If it were not the case that the Volume VI Documents contained
information about the physical conditions which the Contractor encountered, there
would be no need for the Contractor to conflate the terms. It is the Contractor and Mr.
Shilston’s own realization, and acknowledgement, that the very physical conditions
which the Contractor encountered were evident from the Volume VI Documents, that
force them to seek a strained and retrospective, self-serving interpretation of the
Contract and the GIR to try and keep the claims alive.

2.36

Finally, the Contractor’s attempts to tie cherry-picked excerpts from statements by Mr.
Gath to everything concerning the RFP period is irrelevant.23 Mr. Gath was not even
involved during the RFP period, other than very briefly in making a proposal to CH2M
Hill. Mr. Gath has no direct knowledge of what occurred during the RFP period. The
allegation that the ACP is seeking to distance itself from its interpretation of the GIR
and the Plates is nonsensical.

2.37

All the ACP is seeking to do is to place the GIR (and indeed the Plates which are not
even part of the GIR) into their proper contractual setting, as was agreed in the Contract.
It is the Contractor that is seeking to invent arguments arising out of strained
interpretations of very clear provisions.
d.

The ACP’s case on variability is consistent with the purpose of the GIR and
the contractual mechanism for liability under Sub-Clauses 4.10 [Site Data]
and 4.12 [Unforeseeable Physical Conditions] of the Conditions of Contract

2.38

At paragraphs 52-60 of Chapter V of the SOR, the Contractor invents yet further and
new arguments concerning the GIR. The Contractor also fails to appreciate how the
remedy granting clause (Sub-Clause 4.12 [Unforeseeable Physical Conditions] of the
Conditions of Contract) actually works.

2.39

The Contractor can have no claim for breach of warranty, as it seeks to put forward,
under Sub-Clause 4.10 [Site Data] of the Conditions of Contract. The exclusive remedy
for Unforeseeable physical conditions is set out in Sub-Clause 4.12 [Unforeseeable
Physical Conditions] of the Conditions of Contract. Even if it were the case that the
GIR was in some way insufficient, unsuitable or incomplete (which it is not), this could

22
23

See paragraph 33 on pdf page 12 of the First Witness Statement of Christopher Ottsen {C-WS-17/12} and
paragraph 35 on pdf page 9 of the First Witness Statement of Andrew Davis. {C-WS-30/9}
See paragraph 51 of Chapter V on pdf page 650 of the SOR. {SOR/650}
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not possibly found a claim for breach of warranty under Sub-Clause 4.10 [Site Data] of
the Conditions of Contract. If, by reason of such insufficiency, inadequacy or
incompleteness, the Contractor had encountered something that was more adverse than
provided in the GIR, its potential (and only) remedy would lie under Sub-Clause 4.12
[Unforeseeable Physical Conditions] of the Conditions of Contract. If the GIR did not
make an interpretation then it could not be insufficient, unsuitable or incomplete, given
the ACP could only be responsible (potentially under Sub-Clause 4.12 [Unforeseeable
Physical Conditions] of the Conditions of Contract) only to the extent of any
interpretation set out in the GIR, “but not further or otherwise”.
2.40

However, the Contractor must do more than seek to demonstrate such insufficiency or
adversity. It always remains the case that the Contractor needs to demonstrate that the
physical condition encountered was Unforeseeable. This is why Sub-Clause 4.12.6
provides that the only claim which the Contractor may have in relation to physical
conditions encountered at the Site is under Sub-Clause 4.12 [Unforeseeable Physical
Conditions] of the Conditions of Contract (not under Sub-Clause 4.10 [Site Data] of
the Conditions of Contract).

2.41

Neither is it the case that the ACP’s argument as to variability makes it impossible to
determine whether the physical conditions in any one area of the basalt reach were more
adverse than the interpretation in the GIR. It could, of course, be the case that the
Contractor encountered physical conditions which are more adverse than set out in the
GIR.

2.42

What the Contractor fails to understand, is that the GIR was not a duplication and
replication of everything that was included within the Volume VI Documents. The
Arbitral Tribunal only has to go to the relevant borehole logs in relation to the
Contractor’s claims to see that the GIR would have been completely unmanageable had
the ACP been obliged to set out all of the physical conditions described in all of the
boreholes, throughout the GIR. That was not its intent and this was the reason why the
Tenderers were expressly directed to examine and inspect the Volume VI Documents,
and indeed why they were deemed to have done so by the Contract. This was essential
information to be read alongside the GIR.

2.43

Finally, the issue of the sufficiency, suitability and completeness of the GIR, can only
be considered in the context of the purpose and limitations of the GIR, and the
contractual context in which it is provided. Judging the GIR as a GBR is incorrect,
because it was not such a baseline. The GIR was to be read along with the Volume VI
Documents, and in conjunction with GUPC’s own investigations and knowledge. Not
expressly mentioning a borehole, such as the NML2 boreholes for example, does not
make the GIR incomplete or wrong, when the Contractor had that borehole, and even
studied it, and entered it into its various 3D Models.24 In any event, the Contractor’s
potential remedy for any alleged incompleteness, insufficiency or unsuitability can only
be found in Sub-Clause 4.12 [Unforeseeable Physical Conditions] of the Conditions of
Contract.

24

See Section 8(h) of this Chapter IV below and see also
REQ_100_00062291_CONFIDENTIAL” at Exhibit R-1461. {R-1461}
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e.

The Plates are part of the Volume VI Documents, and not part of the GIR

2.44

At paragraphs 67-76 of Chapter V of the SOR, the Contractor again seeks to elevate the
status of the Plates to something they are not, notwithstanding that this has already been
decided in the Cofferdam Final Award. The ACP merely repeats its statements in the
SOD in this regard. The Plates are not part of the GIR.25

2.45

The Contractor’s attempts to evade the Cofferdam Final Award in this regard continue
unabated. At paragraph 71 of Chapter V of the SOR, for example, the Contractor seeks
to argue that somehow the Plates are part of the GIR because of an email exchange
some nine months prior to GUPC submitting its bid, during the RFP period. The email
exchange is of no relevance to the question of whether or not the Plates are part of the
GIR. The email exchange was not included in the Contract and is not part of the GIR.

2.46

In fact, Tere Abadia of the ACP, whose email the Contractor relies upon at Exhibit C1439, was the person coordinating the Tenderers’ queries in the RFP period. Tere
Abadia was in no position to know whether or not the Plates were part of the GIR. In
fact, as explained in Appendix 1 to Chapter III of the Rejoinder, in May 2008, the GIR
had not even been incorporated into the Conditions of Contract, and was not even in
final form.26 The attempt to focus on an email, taken completely out of context, nine
months prior to the end of the RFP period is desperate, and precisely why parties agree
entire agreement clauses.

2.47

Similarly desperate, but no less misleading, is the Contractor’s attempt to undermine
the Cofferdam Final Award as it applied to the Plates. The arguments set out at
paragraph 72 of Chapter V of the SOR are simply wrong. In fact, the Plates were a
very central focus of the Contractor’s allegations during the Cofferdam Arbitration. It
is extraordinary the lengths the Contractor will go to contend that the Plates were
irrelevant to the Cofferdam Tribunal’s decision, when in fact the Plates were a
fundamental part of it. It is simply incorrect that the Plates were incidental to the
decision and cannot give rise to an issue estoppel.

2.48

The Plates (in particular, Plates 62-64) were central to the Contractor’s claim against
the ACP and their status was of critical importance in the Cofferdam Arbitration.
Whilst the Contractor made multiple allegations of negligence against the ACP in
relation to the preparation of the Plates, all of which the ACP denied (including on the
basis that nothing in the Plates attacked was in fact wrong), the ACP relied on the fact
that the Plates were part of the Volume VI Documents, which are the subject of SubClause 5.1 [General Design Obligations] of the Conditions of Contract and for which
the ACP was not responsible. In contrast, the Contractor contended that the Plates were
part of the GIR. The arguments were the same as those put forward in this Arbitration
as regard the Contract. Indeed, the Contractor even made the same argument that Tere
Abadia had not corrected GUPC’s supposed understanding that the Plates were part of
the GIR during the RFP period.27

25
26
27

See paragraph 3.12 of Chapter VI on pdf page 436 of the SOD. {SOD/436} The ACP also repeats paragraphs
4.14-4.23 of Chapter IV from pdf page 475 of the SOD regarding the Plates. {SOD/475}
See paragraphs 5.1-5.2 of Appendix 1 of Chapter II of the Rejoinder.
See paragraph 102 (and footnote 72) on pdf page 34 of the Contractor’s SOR in the Cofferdam Arbitration at
Exhibit R-0749. {R-0749/34}
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2.49

If it becomes necessary, the ACP will take the Arbitral Tribunal through the multiple
references in the Contractor’s own claims concerning the Plates in the Cofferdam
Arbitration to show the vital importance of them to those claims.28

2.50

Indeed, it is no surprise at all that the GIR refers in places to the Plates. As the
Cofferdam Final Award stated:29

2.51

It is also ludicrous to suggest the Plates were incorporated into the GIR as the
Contractor does. As the Cofferdam Final Award found, many of the Plates do not even
make interpretations of geotechnical conditions:30

2.52

Ultimately, however, the Cofferdam Final Award concluded, conclusively in favour of
the ACP, based on the very same arguments that are made in this Arbitration, that the
Plates were Volume VI Documents and not part of the GIR:31

f.

The ACP’s interpretation of Sub-Clause 4.12 [Unforeseeable Physical
Conditions] of the Conditions of Contract is the correct one and it is the
Contractor who conflates the GIR and the definition of Unforeseeable to try
and narrow the test for what is Unforeseeable

2.53

At paragraphs 77-97 of Chapter V of the SOR, the Contractor makes an unpersuasive
attempt to steer a course between the clear words of Sub-Clauses 4.10 [Site Data] and
4.12 [Unforeseeable Physical Conditions] of the Conditions of Contract, and to conflate
the meaning of Unforeseeable in the Contract with whatever is not in the GIR.

2.54

Indeed, the Contractor’s characterization of the ACP’s position is misleading and
wrong. Nowhere has the ACP sought to view the Volume VI Documents in a vacuum

28

29
30
31

See Contractor’s SOC in the Cofferdam Arbitration at Exhibit R-0130 {R-0130}; Contractor’s SOR in the
Cofferdam Arbitration at Exhibit R-0749 {R-0749}; Contractor’s Post-Hearing Brief in Cofferdam
Arbitration at Exhibit R-1016 {R-1016}; and Employer’s Post-Hearing Brief for the Cofferdam Arbitration
at Exhibit C-0932. {C-0932}
See paragraph 455 on pdf page 117 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/117}
See paragraph 456 on pdf page 117 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/117}
See paragraph 454 on pdf page 117 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/117}
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from all other information provided by the ACP. Neither is the Contractor’s
characterization of the ACP’s position as to Sub-Clause 4.10 [Site Data] of the
Conditions of Contract correct.
2.55

The ACP’s position is that all of these issues must be considered carefully by the
Arbitral Tribunal. The Arbitral Tribunal must consider what interpretation the ACP
made in the GIR (if any) as a starting point to the analysis under Sub-Clause 4.12.2(a)
[Unforeseeable Physical Conditions] of the Conditions of Contract. It is only if the
Arbitral Tribunal concludes that the ACP indeed made a geotechnical characterization
or interpretation of a relevant physical condition in issue, that it need move on to the
next part of the analysis and consider whether or not the Contractor actually
encountered a physical condition more adverse than that characterized or interpreted by
the ACP. That test only requires analysis of the GIR, and the physical condition
encountered by the Contractor.

2.56

A further test, however, is required when considering whether or not the physical
condition was Unforeseeable. The GIR was not a comprehensive baseline report,
listing out every single physical condition within every square meter of the rock mass
that had yet even to be excavated at the time the GIR was created. It was a geotechnical
characterization or interpretation of the physical conditions subject to its own purpose
and limitations. This is where the Contractor’s analysis always falls down.

2.57

The fact is, the Contractor cannot divorce from the required analysis, the following
simple facts:
(a)

the ACP provided a lot more information than just the GIR, including multiple
borehole logs including very detailed information on the actual physical
conditions at the foundation level within the PLE;

(b)

the ACP provided reports, data, analyses, field and laboratory testing results and
photographs in the Volume VI Documents that provided further information as
to the rock mass conditions that could be expected;

(c)

the ACP provided geophysical studies that identified weak anomalous zones
within the unexcavated rock mass; and

(d)

the Tenderers all analysed this information, and GUPC stated in its Tender that
it had thoroughly reviewed all of this information.32

2.58

Consistent with all of this, the Contract provided that the Contractor was deemed to
have “inspected and examined the Site, its surroundings, the data referred to in SubClause 4.10.1 and other available information”.33 The ACP does not invent these
words, or seek to give them a strange meaning; it merely recites them and says that they
mean what they say.

2.59

The data referred to in Sub-Clause 4.10.1 was the information made available to the
Contractor, which included the GIR, and certain other data which was expressly stated
to include “geotechnical boring cores”. The fact that Sub-Clause 4.10.1 and 4.10.3

32
33

See pdf page 743 of GUPC Tender: Volume II – Technical Proposal at Exhibit C-0558. {C-0558/743}
See Sub-Clause 4.10 [Site Data] on pdf page 58 of the Conditions of Contract at Exhibit R-0007.
{R-0007/58}
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both expressly refer to geotechnical boring cores is important. This is highly pertinent
and relevant information to the question of whether a physical condition in an area of
the Site is Unforeseeable, and it was information made available during the RFP period
to GUPC.
2.60

The point of the deeming provision is that it is no excuse for a Tenderer to argue, once
the Contract is executed and underway, that a particular physical condition it encounters
is Unforeseeable on the basis that it was not able to review certain information provided
by the ACP, or it had no time or need to inspect the boring cores. The boring cores in
the basalt reach are information deemed to have been examined and inspected by the
Contractor, even if it chose to prioritize other things during the RFP period, as it now
claims.34

2.61

If a physical condition is evident from a borehole, but not specifically described in the
GIR, it cannot be Unforeseeable. The GIR was never meant to be, and was not, a
detailed GBR purporting to cite all of the physical conditions in kilometers of
unexcavated Site. This is why the GIR stated in terms that Tenderers were expected to
make their own interpretation of the information provided in the GDR.

2.62

Moreover, even the ITT at tender stage encouraged the Tenderers to review the
geotechnical boring cores. The fact was the ACP made available for inspection some
8,600 core boxes held by the ACP. This was specifically noted in the ITT:35

2.63

Of course, the GIR did not make an interpretation of 8,600 core boxes. This was not
its purpose.

2.64

The ACP’s straightforward and proper interpretation of Sub-Clause 4.10 [Site Data] of
the Conditions of Contract is neither controversial nor wrong. In fact, it is the
Contractor who is unable to give any meaning to the Sub-Clause at all. Firstly, it cannot
be controversial that Sub-Clause 4.10 [Site Data] of the Conditions of Contract needs
to be read alongside Sub-Clause 4.12 [Unforeseeable Physical Conditions] of the
Conditions of Contract. Even the Claimants’ Counsel, White & Case, have
acknowledged this in their own book as described below. The Contractor also admitted
this during the Cofferdam Arbitration.36

2.65

Moreover, and importantly, the Parties agreed in the Contract to delete the original
reference in Sub-Clause 4.10 [Site Data] of the Conditions of Contract that the deeming
provision was to be read subject to the words “to the extent practical (taking account
of cost and time)”. This made good sense. The Tenderers had had over a year to

34
35
36

See paragraph 319 of Chapter IV on pdf page 180 of the SOR. {SOR/180}
See paragraph 7 of Part A “General” on pdf page 3 of the Instructions to Tenderers at Exhibit C-0849.
{C-0849/3}
See paragraph 255 on pdf page 80 of the Contractor’s SOC in the Cofferdam Arbitration at Exhibit R-0130.
{R-0130/80}
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examine many of the materials which the ACP had provided and examine the Site.
Accordingly, the Contractor even agreed in Sub-Clause 1.9.1 [Errors in the Employer’s
Requirements] of the Conditions of Contract that it had “ample and unrestricted”
opportunity to inspect and examine the Site, for example. Indeed, GUPC had been
studying this Project for years.37
2.66

Moreover, a huge stipend was made available for the losing Tenderers of some
USD 15 million, to be split between those Tenderers that were not successful but
submitted compliant bids.

2.67

Accordingly, in any consideration of the test for what is Unforeseeable, the Arbitral
Tribunal will need to bear in mind that Sub-Clause 4.10 [Site Data] of the Conditions
of Contract means that the Contractor cannot argue that information was “buried away”
in the Volume VI Documents, as it likes to do. The overall conclusion is fortified by
White & Case’s position in its own book as follows:38

(emphasis added)
2.68

Accordingly, the Arbitral Tribunal must, when it is analyzing whether or not something
is Unforeseeable, take into account that the Contractor cannot hide from the documents
which it agreed that was deemed to have examined and inspected in Volume VI of the
Contract.

2.69

There is also nothing unusual in the ACP’s interpretation of Sub-Clause 4.10 [Site
Data] of the Conditions of Contract, not least given the Contractor’s own duty to selfinform and GUPC’s own statement in their Tender as follows:39

37
38
39

See GUPC Tender Video, “Panama Canal” at Exhibit R-0362. {R-0362}
See paragraph 3.154 on pdf page 2 of FIDIC Contracts – Law and Practice at Exhibit R-1401. {R-1401/2}
See pdf page 743 of GUPC Tender: Volume II – Technical Proposal at Exhibit C-0558. {C-0558/743}
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(emphasis added)
2.70

What this obviously confirms is that GUPC (like CANAL) knew that a full review of
the source data had to be undertaken, rather than just a review of the GIR. Strikingly,
the Contractor has failed to provide its risk registers, which may well have revealed the
geotechnical risks that were identified at the tender stage.40

2.71

Finally, the Contractor’s arguments at paragraphs 98-107 of Chapter V of the SOR,
regarding its intention to carry out post-Contract investigations miss the point. The
ACP does not say that it was wrong for GUPC to have planned to carry out
investigations post-Contract. The simple point is that the Contractor cannot avoid a
finding that a particular physical condition was foreseeable, by simply identifying
anomalous and other zones of concern in its Tender, and stating that it would investigate
them post-Contract.

2.72

The Contractor did not state it was investigating everywhere post-Contract. It raised
areas of particular concern because those areas of concern had been identified in
documents that the ACP had provided, and GUPC had identified them (and no doubt
included appropriate contingencies for such risks in their Tender). For example, in
relation to the anomalous weak zones, the ACP actually called these anomalous weak
zones in the documents it provided to the Contractor.41 The Contractor cannot now
argue that when it encountered weak rock in those areas, this was Unforeseeable
because it had not made investigations pre-Contract.

2.73

GUPC could have made further investigations of the anomalous zones prior to the
Contract if it wished, but chose not to. In choosing not to, and in choosing to make
such investigations post-Contract, and to take the risk, it is presumed that GUPC

40
41

See Requests 98 and 99 from pdf page 144 of the Arbitral Tribunal’s Decision on ACP’s Document Requests
at Exhibit R-1332. {R-1332/144}
See, for example, Volume VI Plate 16 at Exhibit R-0314. {R-0314}
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included within its Tender contingencies for areas which it already knew needed
investigation and which could give rise to geotechnical issues.
g.

GUPC’s duty to self-inform

2.74

The arguments on the extent of the duty on GUPC to examine the site and to self-inform
are, again, designed to avoid the conclusion that the Contractor has not satisfied the
requirements of Sub-Clause 4.12 [Unforeseeable Physical Conditions] of the
Conditions of Contract. Quite simply, for the reasons explained previously as well as
in Chapter II of this Rejoinder, the ACP does not have the duties that the Contractor
alleges.

2.75

The ACP’s duty to inform must be analysed by reference to the relevant provision of
the Contract and the ITT which restrict and limit the scope of such duty. Indeed, this
was decided in the Cofferdam Final Award.42 Provisions such as Sub-Clause 4.10 [Site
Data] and Sub-Clause 4.12 [Unforeseeable Physical Conditions] of the Conditions of
Contract are relevant to this consideration. Furthermore, the ACP says that the
circumstances in which its duty to inform ought to be analysed are those circumstances
as explained above.

2.76

GUPC’s duty to self-inform does outweigh the ACP’s duty to inform, and such a
position is reinforced by the particular and relevant circumstances of the Project, as
well as the fact that GUPC comprised some of the world’s leading construction and
design companies. The Tenderers, including GUPC, had the duty to conduct their own
investigations, gather their own information and review, examine and inspect the
information provided by the ACP.

2.77

This issue was considered in the Cofferdam Final Award and several elements were
identified that confirmed the limited scope of the ACP’s duty to inform, and that
reinforced the Contractor’s duty to self-inform:43

2.78

The Contractor’s argument at paragraphs 113 to 115 of Chapter V of the SOR as to
Prof. Del Moral’s reliance on the text of Prof. Llobet I Aguado concerning the need for
cooperation between parties is also highly flawed. As explained in Section 8 below,
the Contractor recognizes when they quote Llobet I Aguado “the issue of negligence

42
43

See paragraph 352 on pdf page 81 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/81}
See paragraph 354 on pdf page 81 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/81}
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arises only where the contractor ‘omits the burden of informing himself’”44 which is
precisely the situation that occurred here. In any case, the ACP complied with its duty
to inform as it provided to the Tenderers abundant information to prepare their bids, as
well as providing sufficient time to do so, and the parties expressly agreed that the ACP
was not responsible for the Volume VI Documents. In contrast, it seems that GUPC
did not comply with its duty to self-inform and is now seeking to attribute to the ACP
the consequences of GUPC’s own negligence. Furthermore, and for this reason there
is no situation of “imbalance in the parties’ knowledge” in the present case.45
2.79

Finally, regarding the preclusive effect of the Cofferdam Final Award, the ACP refers
to the arguments presented in Section II of Chapter I of this Rejoinder.46 It must be
noted that on this subject, the findings of the Cofferdam Final Award are plainly
applicable. The Cofferdam Final Award declared that GUPC had failed in its duty to
self-inform, thereby taking the risk of the consequences which it had to assume,47
referring to Sub Clauses 4.10.1 and 4.10.2 of the Conditions of Contract.48

2.80

Accordingly, it is not correct when the Contractor states that the Cofferdam Final
Award was referring to a different matter. The matter is an analysis of the relevant
provisions of the Contract, and notwithstanding that certain matters are regulated in Sub
Clause 4.12 [Unforeseeable Physical Conditions] of the Conditions of Contract - as the
Contractor stresses - the scope of Sub Clause 4.10.2 clearly covers the duty to selfinform regarding various matters.

44
45
46
47
48

See paragraph 115 of Chapter V on pdf page 664 of the SOR. {SOR/664}
See paragraph 116 of Chapter V on pdf page 664 of the SOR. {SOR/664}
See Section II of Chapter I of this Rejoinder.
See paragraph 579 on pdf page 148 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/148}
See paragraph 580 on pdf page 148 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/148}
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3.

SUMMARY OF THE ACP’S TECHNICAL ARGUMENTS
a.

Introduction

3.1

The ACP explained in Section 4 of Chapter VI of the SOD that the claims brought
against the ACP arise because of the Contractor’s chosen means and methods, not
because of geologic conditions.

3.2

Most notable were the Contractor’s chosen drilling and blasting activities. The
parameters for such an activity, that is, where to undertake drilling and blasting, what
depth to drill and blast and in what pattern, for example, were all matters for the
Contractor. The same can be said about the means and methods adopted by the
Contractor for its foundation cleaning practices following blasting, including its choice
and use of equipment, for example.
b.

3.3

Causative factors leading to excavation below the target elevation

There is no issue between the Parties that drilling, blasting and cleaning could be
causative factors for over-excavation. It is to be recalled that in his First Expert Report,
Mr. Shilston raised the following factors which he surmised could be causative factors
which lead to excavation below the target elevation:49
(a)

geologic rock mass conditions;

(b)

drilling and blasting means and methods; and

(c)

excessive cleaning of the foundation surface.
i.

Geologic rock mass conditions

3.4

Mr. Lewis has analysed the various complaints in the SOC and the new complaints
raised in the SOR. While the specific issues are addressed in response to each of the
claims below, it remains the ACP’s position that the information provided with the RFP
clearly indicated the nature of the physical conditions at foundation level and,
ultimately, the physical conditions encountered by the Contractor were not more
adverse than those the ACP characterized and interpreted in the GIR, and were not
Unforeseeable.

3.5

The ACP provided a huge amount of information about the natural physical conditions
to the Tenderers, as well as making the Site available and providing ample time for the
Tenderers to undertake their review and assessment and to prepare their Tenders.

3.6

In his first report, Mr. Lewis discussed in detail the various types of information the
ACP provided to assist the Tenderers in forming their preliminary views. While much
is said about the Plates by the Contractor, not much is said about the field and laboratory
testing that was undertaken by the ACP and summarized in the GDR. Mr. Lewis
considered the field testing contained in the GDR and stated as follows:50

49
50

See Chapter 7 from pdf page 131 of the First Expert Report of David Shilston. {C-EX-5/131}
See paragraphs 5.39 and 5.40 of Part I on pdf page 26 of the First Expert Report of Paul Lewis.
{R-EX-12/26}
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3.7

51

Mr. Lewis went on to consider the laboratory testing that was undertaken as contained
in the GDR:51

See paragraph 5.42 of Part I on pdf page 28 of the First Expert Report of Paul Lewis. {R-EX-12/28}
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3.8

The ACP provided important and relevant information to the Tenders about the natural
physical conditions at the Sites that the Tenderers would have (and did) consider as part
of the development of their geological and geotechnical design parameters and when
preparing their respective tender designs As Mr. Lewis concluded:52

3.9

Whereas the ACP and its experts review all of the information and take this as a whole,
the Contractor’s case is based on a partial and selective reading of only certain parts of

52

See paragraph 5.43 of Part I on pdf page 29 of the First Expert Report of Paul Lewis. {R-EX-12/29}
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the RFP documents. For example, the Contractor criticizes Plate 42A (a Volume VI
Document) for only showing one shear zone.53 However, the argument is flawed. As
the ACP explains, the purpose of Plate 42A was not to show the probable extent of
faulting or shearing in the PLE. The purpose of Plate 42A was to identify the geologic
formations at foundation level, and that is precisely what it did.
3.10

While the Contractor draws its erroneous conclusion from this one document, it ignores
other information that the ACP provided, such as the borehole logs. Mr. Shilston
considered the boreholes in detail in his First Expert Report and agreed that when these
were reviewed, that there were “several boreholes in the PLE that encountered broken
zones, highly broken zones, crushed rock, fractured rock, fault zones or shear zones at
the level of the PLE’s foundation”.54 As the ACP explains, when all the information is
considered, the physical conditions encountered were not Unforeseeable.

3.11

The cross sectional Plates also included a wealth of other information that the
Contractor ignores. As Mr. Lewis also explains:55

3.12

The Contractor’s case ignores this detail because these tables provide more detailed
information on the natural physical conditions at foundation level. Instead of reviewing
the information to understand the physical conditions, the Contractor instead tries to
find apparent errors in a poor attempt to distract from what the document actually says.
A notable example of this is the attack on Plate 50.56 Mr. Lewis has explained why the
apparent errors are of no consequence. He also identifies that the Plate identifies at
foundation level the presence of poor and fractured rock. As Mr. Lewis explains:57

53
54
55
56
57

See, for example, paragraph 230 of Chapter V on pdf page 697 of the SOR. {SOR/697}
See paragraph 231 of Chapter 6 at pdf page 122 of the First Expert Report of David Shilston.
{C-EX-5/122}
See paragraph 3.5 of Part II on pdf page 82 of the First Expert Report of Paul Lewis. {R-EX-12/82}
See paragraphs 1096-1105 of Chapter V from pdf page 920 of the SOR. {SOR/920}
See paragraph 7.22 of Part I on pdf page 48 of the First Expert Report of Paul Lewis. {R-EX-12/48}
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3.13

In response, Mr. Shilston admits that RQD values “can be useful in identifying potential
areas of low quality rock mass”.58 However, he then goes on to distance himself from
this information by saying it should have been presented by the ACP in a different way
on the very same document (which is a single sheet of paper).59

3.14

Finally, the Contractor’s case with regards to the physical conditions in the basalt reach
of the PLE outside of the specific areas of complaint (i.e. the AFZ, NWIWW fault and
the LH1 fault) suffers fatally from the fact that there is no causal link between the
geologic conditions complained about and the volume of lean concrete poured as a
result.

3.15

As the ACP explains in Section 4 below, the Contractor’s claim that it encountered
sheared, faulted and fractured rock outside of the specific areas of complaint is
problematic, not least because Mr. Shilston admits that, having reviewed the
Contractor’s contemporaneous mapping of the foundation (which occurred after
blasting and cleaning of the foundation), 96% of the basalt reach of the PLE was
unaffected by such conditions.60

3.16

To counter this obvious difficultly, the Contractor has come up with a new theory that
the joint infill in the basalt comprised of smectite, and because of its low shear strength,
this acted as “lubricant” on the surfaces of the blocks when disturbed or removed by a

58
59
60

See paragraph 57 of Chapter 4 on pdf page 91 of the Second Expert Report of David Shilston.
{C-EX-26/91}
See paragraphs 56-63 of Chapter 4 from pdf page 91 of the Second Expert Report of David Shilston.
{C-EX-26/91}
See paragraph 55 of Chapter 5 on pdf page 295 of the Second Expert Report of David Shilston.
{C-EX-26/295}
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small backhoe excavator during foundation cleaning.61 Even though foundation
cleaning is a matter solely for the Contractor and is influenced by its chosen means and
methods, Mr. Lewis has observed that Mr. Shilston’s lubrication theory is an
uncompelling one.
3.17

The first difficulty with this argument is that there is no evidence that the Contractor
encountered smectite. Indeed, the only evidence that exists is the Contractor’s
contemporaneous mapping that was undertaken and this shows that what was
encountered was chlorite.62 An example is given below:63

3.18

The Contractor’s geologist, Mr. Corbella, also confirms that chlorite was logged and
says that “I have never come across smectite in basalt before”.64

3.19

Furthermore, Mr. Lewis has identified that to draw the conclusion about strength, Mr.
Shilston classifies the infill material as “soft”.65 However, Mr. Shilston’s own
characterization of the material was that it was “hard”.66 In any event, Mr. Lewis has
compared the jointing mapped by the Contractor and the presence or otherwise of
chlorite (which the Contractor argues is actually smectite) with the lean concrete placed
by the Contractor. As Mr. Lewis concludes, he finds “no relationship between the
occurrences of chlorite (said to be smectite) in joints and joint density, as compared to
depths of lean concrete said to be placed at each monolith”.67
ii.

Drilling and blasting means and methods

3.20

In the SOD, the ACP set out its position that the Contractor’s drilling and blasting
means and methods were materially deficient, such that, inter alia, they caused
overbreak below the intended grade, and would have done so irrespective of the
geologic conditions in which the drilling and blasting was conducted.

3.21

Dr. Konya, in his First Expert Report, concluded that:68

61
62
63
64
65
66
67
68

See paragraph 43 of Chapter 5 on pdf page 294 of the Second Expert Report of David Shilston.
{C-EX-26/294}
See the Contractor’s Pacific foundation geologic surveys between February 2011 and April 2015 at
Exhibit Shilston I-30. {C-EX-5.30}
See pdf file “233.pdf” in the Contractor’s Pacific foundation geologic surveys between February 2011 and
April 2015 at Exhibit Shilston I-30. {C-EX-5.30}
See paragraph 40 on pdf page 12 of the Witness Statement of Claudio Corbella. {C-WS-29/12}
See paragraph 6.66 of Part II on pdf page 160 of the Second Expert Report of Paul Lewis. {R-EX-26/160}
See Figure 5-9 of Chapter 5 on pdf page 293 of the Second Expert Report of David Shilston.
{C-EX-26/293}
See paragraph 6.176 of Part II on pdf page 199 of the Second Expert Report of Paul Lewis. {R-EX-26/199}
See paragraph 6.8 on pdf page 98 of the First Expert Report of Dr. Calvin Konya. {R-EX-10/98}
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(emphasis added)
3.22

In the SOR, the Contractor’s position is that it employed “controlled usage of explosives
and blasting accessories in appropriately aligned and spaced drill holes to create a
smooth blasting perimeter along the walls and floor of the intended excavation”.69 As
the ACP and Dr. Konya explain, this could not be further from the truth.

3.23

Ignoring what Dr. Konya’s evidence actually shows, the Contractor and its experts, Mr.
Wallace and Dr. Aimone-Martin, make much of the number of foundation blasts
analysed by Dr. Konya in his First Expert Report, in an attempt to undermine the
significance of his findings. This poorly disguised diversion is purportedly rectified by
the (fundamentally flawed) analysis of Mr. Wallace and Dr. Aimone-Martin, who have
reviewed the records for 144 blasts that they (wrongly) claim to be at foundation level
within the PLE.

3.24

In particular, the Contractor relies heavily upon the entirely unsubstantiated, and
decidedly suspect, witness statement of Mr. Lopez Cano, as well as the flawed expert
opinion of Mr. Wallace and Dr. Aimone-Martin, and states that the “witness evidence
and independent expert evidence adduced by GUPC with this SoR demonstrates that
GUPC and its subcontractors executed the drilling and blasting operations to a high
standard and in accordance with proper industry practice”.70

3.25

In response to the Contractor’s allegations, as set out in the SOR, Dr. Konya has carried
out an in-depth analysis of the same set of records that were analysed by Mr. Wallace
and Dr. Aimone-Martin, to the extent that the records have been made available by the
Contractor.71 Although Dr. Konya does not agree with the selection of these records as
being relevant to the Contractor’s claim, he has analysed each of them on a hole by hole
basis, rather than using the flawed ranges and averages adopted by Mr. Wallace and Dr.
Aimone-Martin.

3.26

Consistent with the position set out in Dr. Konya’s Second Expert Report, the ACP
maintains that the Contractor’s drilling and blasting was flawed in a number of respects,
including the following:

69
70
71

(a)

the Contractor’s test blasting program was insufficient;

(b)

holes were set out inaccurately;

(c)

drillhole depths were poorly controlled;

(d)

the majority of the Contractor’s blasts were designed with an inappropriate
stiffness ratio;

See paragraph 832 of Chapter V on pdf page 859 of the SOR. {SOR/859}
See paragraph 9 of Chapter V on pdf page 638 of the SOR. {SOR/638}
Of the 144 blasts reviewed by Mr. Wallace and Dr. Aimone-Martin, the Contractor has failed to provide Blast
Plans TSL-BP-97A and TSL-BP-499A and Blast Reports TSP-BR-288, TSP-BR-340A and TSP-BR-341.
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3.27

(e)

the Contractor’s records show numerous lost holes;

(f)

the Contractor has admitted to adopting excessively large drilling tolerances;

(g)

the timing was ineffective, and in some cases, fired completely in reverse;

(h)

not only were holes inaccurately drilled, but many were even designed with
crooked rows; and,

(i)

the violence factor of many of the blasts was excessive.

As a result, Dr. Konya concludes, and the ACP maintains, that:72

iii.

Excessive cleaning of the foundation surface

3.28

At paragraphs 883 to 900 of Chapter V of the SOR, the Contractor attempts to introduce
its new smectite theory into its foundation cleaning case by linking it to the alleged
large volume of loose material encountered. However, the Contractor’s new argument
does not change the ACP’s position as set out in paragraphs 4.33 to 4.40 of Chapter VI
the SOD and below. First, the Contractor has provided no evidence to prove its case
on this and there is, in fact, not correlation between the presence or otherwise of chlorite
(alleged to be smectite), jointing and the volume of lean concrete poured. The ‘grey
mud’ encountered by the Contractor was likely to have resulted from other factors, such
as the Contractor’s inadequate drainage and also the presence of blast fines created by
blasting becoming wet during the cleaning process.

3.29

Ultimately, it is important to highlight that the foundation cleaning practices to be
employed were entirely at the Contractor’s discretion, obviously the methods chosen
would have different cost and time implications. The ACP maintains that the
Contractor’s foundation cleaning practices did cause excavation below the target
elevation and maintains that the Contractor has admitted to excessive cleaning.
Particularly, the Contractors choice and use of equipment resulted in excessive cleaning
which contributed to the over-excavation, along with the Contractor’s inadequate
blasting practices which caused the large volume of loose rock material.
c.

3.30

72
73

The prejudicial and unwarranted approach by the Contractor in the SOR

Instead of engaging with the ACP’s arguments on the facts and merits of the case, the
Contractor has instead, chosen to take a prejudicial approach.73 The ACP has reviewed
the various allegations made as to the apparent misrepresentation by the ACP very
carefully. As explained below, the assertions made are baseless, and appear to be
nothing more than a blatant attempt to distract from what are the relevant and material
issues in this case and to try to prejudice the ACP in the eyes of the Arbitral Tribunal.

See paragraph 6.3 on pdf page 79 of the Second Expert Report of Dr. Calvin Konya. {R-EX-24/79}
See Section III.B of Chapter V on pdf page 665 of the SOR. {SOR/665}
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i.

The foundation conditions foreseen by BTM

3.31

At paragraphs 125-128 of Chapter V of the SOR, the Contractor complains about part
of BTM’s tender that the ACP chose to discuss in the SOD concerning BTM’s
explanation of the measures it planned to take at foundation level. The Contractor has
gone to considerable effort to mischaracterize the arguments made by the ACP at
paragraphs 3.116-3.118 of Chapter VI of the SOD. Fundamentally, however, this
attempt does not change the ACP’s position and the ACP repeats and relies on that
position.

3.32

The Contractor complains that the ACP did not refer to part of BTM’s tender. However,
the words that the Contractor relies upon actually confirm the conclusion made by the
ACP in paragraph 3.118 of Chapter VI of the SOD. The first sentence of that paragraph
provides “Two fracture zones in the basalt were observed intersecting the upper
chamber lock and water saving basins as shown in Figure 22.”.74 Figure 2275 of BTM’s
tender shows precisely this and is extracted below:76

Figure 1: Figure 22 from BTM’s Tender

3.33

74
75

76
77
78
79

Furthermore, BTM’s reference to the extent of shearing (i.e. including shear zones of
0.2m to 2m wide) is quite clearly a reference to the ACP’s observation of the 1939
excavation as explained in Section 4.2.3.4 of the GIR.77 This is obvious given that
BTM say “two fracture zones in the basalt were observed…”.78 This is not “incredibly
damaging” to the ACP’s case and it is denied that the ACP willfully misrepresented the
contents of BTM’s tender.79

See pdf page 32 of “Structural Concept Design – Excavation and Fill” in BTM’s Tender at Exhibit C-0944.
{C-0944/32}
BTM’s Tender notes that this is Figure 21 but this is a typographical error given that the preceding figure is
numbered Figure 21. This figure is described as “Geologic faults at the Pacific Site”, to which the paragraph
is clearly referring to.
See pdf page 31 of “Structural Concept Design – Excavation and Fill” in BTM’s Tender at Exhibit C-0944.
{C-0944/31}
See Section 4.2.3.4 “Fractured Zones, Faults, Joints and Shear Zones” on pdf page 20 of the GIR at
Exhibit C-0684. {C-0684/20}
See paragraph 126 of Chapter V on pdf page 666 of the SOR. {SOR/666}
See paragraphs 127 and 128 of Chapter V on pdf page 666 of the SOR. {SOR/666}
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ii.

The Contractor’s drilling and blasting practices

3.34

In paragraphs 129-133 of Chapter V of the SOR, the Contractor seeks to undermine the
testimony of Mr. McLean on the basis of a lack of contemporaneous complaints
regarding the drilling and blasting practices he observed on Site.

3.35

In particular, the Contractor makes the statement that “Mr. McLean provides almost no
evidence, either in the form of internal correspondence, or external communications
with GUPC, to support these serious allegations”.80 This is simply untrue.

3.36

As Mr. McLean has already explained in his First Witness Statement, the role of the
ACP in terms of drilling and blasting was primarily to review documentation submitted
by the Contractor for compliance with the Employer’s Requirements. Mr. McLean
explained that “The ACP was not required to comment on, or otherwise become
involved in, the detailed design or the blasting performance. This was solely the
responsibility of the Contractor.”81

3.37

This is unsurprising, given that the Contract was let on a design build basis. As Mr.
Montanari has explained, it was for the Contractor to raise deficiencies and NCRs, and
only for the ACP to issue NCNs in the event of repeated failures to comply with the
Contract.82 But in any event, the ACP did raise NCNs,83 and the Contractor did raise
NCR’s in respect of its own blasting.84

3.38

That said, Mr. McLean does provide examples of contemporaneous records that
highlight the deficiencies in the Contractor’s drilling and blasting, despite the
Contractor’s assertions otherwise. In his First Witness Statement, Mr. McLean relied
upon numerous photographs and videos recording the issues, a traceability report,
various field reports and daily reports, a formal letter, a conversation log, emails and
multiple NCN’s raised by the ACP. It is not clear what more the Contractor expects
Mr. McLean to have done, or why.

3.39

The comments raised by Mr. McLean are also supported by an independent analysis
carried out by Dr. Konya. On the contrary, the Expert Report of Mr. Wallace and Dr.
Aimone-Martin is a superficial review based on a flawed method of analysis as well as
on the wholly unsupported Witness Statement of Mr. Lopez, which has been shown by
Mr. McLean to be little more than fiction.85 In particular, it should be noted that, as
Mr. McLean explains:86

80
81
82
83
84
85
86

See paragraph 130 of Chapter V on pdf page 668 of the SOR. {SOR/668}
See paragraph 19 on pdf page 5 of the First Witness Statement of Carlos McLean. {R-WS-14/5}
See Section III. C. of the Second Witness Statement of Rick Montanari. {R-WS-27/28}
See, for example, NCNs at Exhibits R-0435, R-0451, R-0452 and R-0455. {R-0435} {R-0451} {R-0452}
{R-0455}
See, for example, Nonconformance Report dated 30 November 2012 at Exhibit R-1466 {R-1466} and
Nonconformance Report dated 7 September 2012 at Exhibit R-1467. {R-1467}
See Section III. B. of the Second Witness Statement of Carlos McLean. {R-WS-26/4}
See paragraph 14 on pdf page 5 of the Second Witness Statement of Carlos McLean. {R-WS-26/5}
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iii.

The alleged misrepresentation of the Contractor’s case and evidence

3.40

In paragraphs 134 to 140 of Chapter V of the SOR, the Contractor, again, makes various
allegations about the ACP’s apparent ‘misrepresentations’ in the SOD. In reality, what
the Contractor does is attempt to mischaracterize the ACP’s position and from this
mischaracterization, draw an inference of misrepresentation. This is nothing more than
a poor attempt to prejudice the ACP in the eyes of the Arbitral Tribunal.

3.41

Regarding paragraph 135 of Chapter V of the SOR concerning the core boxes, all the
ACP said was that there were 8,600 core boxes available for inspection and there were
also some 1,800 borehole logs of borings drilled at the Pacific Site. This position is
factually correct. The fact that the Contractor then goes on to argue that only some of
these boreholes were drilled in the area of footprint of the Locks as it does in paragraph
135 does not change the ACP’s position. It is nothing more than an attempt by the
Contractor to again, ignore the evidence of the natural physical conditions that was
made available to it by the ACP. The assertion at paragraphs 136 and 137 of Chapter
V of the SOR regarding the nature of a shallow intrusive body is also undermined by
the Contractor’s own expert, who admits that a shallow intrusive body could weaken
the rock.87

3.42

The Contractor also makes various complaints at paragraph 138 of Chapter V of the
SOR regarding the ACP’s observations on the expert testimony of its previous experts.
Firstly, there is nothing in the Contractor’s complaints which causes the ACP to change
its position, and the ACP repeats and relies fully on the observations of the changing
opinions of the Contractor’s various experts as explained in paragraphs 3.40-3.64 of
Chapter VI of the SOD. Indeed, the ACP explained its position in full and provided the
relevant expert and witness statements in full. Again, the ACP is not trying to hide
behind soundbites of what might have been said or not said, the ACP is putting forward
the evidence in full.

3.43

The Contractor seeks to play down the importance of the evidence given by
Mr. Sembenelli, in paragraph 138(a) of Chapter V of the SOR. Mr. Sembenelli’s views
are relevant, given he was a member of GUPC’s design team and was involved as part
of the RFP process for GUPC. Mr. Sembenelli noted the importance of the boreholes
and the lack of detail on the Plates, highlighting the importance of reviewing all of the
information provided to the Tenderers. The importance of reviewing the boreholes was
also supported by Dr. Apted.88

3.44

The ACP highlighted a contradiction in approach between that taken by Mr. Sembenelli
and Mr. Page, the Contractor’s previous geotechnical expert, and that now taken by Mr.
Ottsen as explained in paragraphs 3.46 and 3.50 of Chapter VI of the SOD.89 Whilst
both Mr. Sembenelli and Mr. Page would review all of the documents provided to the
Tenderers, Mr. Ottsen appears to have taken a different approach.

3.45

The ACP also highlighted that Mr. Page stated that “any contractor bidding for the
Project would have reviewed the available cores and core logs”. Despite giving
evidence for the Contractor in DAB Referral 13A, from which the Foundation

87
88
89

See paragraph 128 of Chapter 3 on pdf page 69 of the Second Expert Report of David Shilston.
{C-EX-26/69}
See paragraphs 3.56 and 3.57 of Chapter VI on pdf page 447 of the SOD. {SOD/447}
See paragraphs 3.46 and 3.50 of Chapter VI from pdf page 445 of the SOD. {SOD/445}
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Conditions Claim comes, the Contractor now seeks to distance itself from this position,
at paragraph 135 of Chapter V of the SOR, for example, by suggesting that the only
relevant boreholes are those drilled within the footprint of the Lock Structures. Mr.
Page also undermined the Contractor’s case theory in this Arbitration by confirming
that he did not believe that “GUPC and CICP would just take the GIR and ignore
everything else. They have a responsibility to go through the RFP…”.90 However, the
ACP does not misrepresent this statement – that is what was said. Mr. Page has not
been asked by the Contractor to give evidence in these proceedings.
3.46

Paragraph 138(a) of Chapter V of the SOR is also not correct, and there is no difference
in approach between what the Contractor suggests are longitudinal Plates and crosssectional Plates.91 Both of these documents are cross-sectional. The only difference is
that they run in different directions (i.e. parallel and perpendicular to the lock
structures).

3.47

Dr. Apted gave evidence for the Contractor in DAB Referral 14A, which included
analysis of what the Contractor would classify as both the cross-sectional and
longitudinal Plates, and his view was the same.92 It is not correct to say his views were
limited to the Cofferdam Arbitration as they are not. This point is ignored by the
Contractor.

3.48

The complaint at paragraph 138(c) of Chapter V of the SOR is simply not understood,
and appears to contradict the Contractor’s position that it does not agree that a prudent
tenderer would review the Volume VI Documents where there is a lack of information.
The ACP has extracted its statement in the SOD and Dr. Apted’s statement below for
comparison purposes:

Figure 2: Extract from Chapter VI of the SOD

Figure 3: Paragraph from Dr. Apted referred to at footnote 57 in paragraph 3.60 of Chapter VI of
the SOD

3.49

The Contractor then goes on to make various complaints at paragraph 139 of Chapter
V of the SOR about the ACP having identified the Contractor’s changing position on
the use of the Volume VI Documents. Again, the ACP’s observations were perfectly
explained and there is nothing that causes the ACP to change its position.

3.50

The assertion at paragraph 139(a) of Chapter V of the SOR is absurd and is denied.
Quite simply, the CPP Report is not part of the GIR – it is part of Volume VI. The

90
91
92

See page 5 at lines 4 to 12 of Day 4 on pdf page 204 of the Combined Hearing Transcripts for Referral 13A
at Exhibit C-0837. {C-0837/204}
See paragraph 138(a) of Chapter V on pdf page 671 of the SOR. {SOR/671}
See, for example, paragraph 54 on pdf page 14 of the Expert Report of Dr. James Apted in Referral 14A dated
24 August 2015 at Exhibit R-0744. {R-0744/14}
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ACP’s position as explained in paragraphs 3.15 and 3.16 of Chapter VI of the SOD.
Furthermore, the assertion at paragraph 139(b) of Chapter V of the SOR is equally
absurd. There is a clear contradiction between the approach taken by the Contractor
regarding the claim for Concrete Aggregate and that being argued in this claim
concerning the Foundation Conditions. When it concerns the issue of unforeseeability
in this claim, the Contractor seeks to limit the information the ACP made available (for
example, arguing that only those boreholes that fall within the precise limits of the
footprint of the Lock Structure are relevant),93 whereas in the Concrete Aggregate
claim, the Contractor seeks to rely heavily on all manner of documents, some of which
date back to the 1940 and relate to a different project and a different part of the Site and
some of which were not even part of the RFP process, to support its contentions on the
basalt. The two positions are irreconcilable.
3.51

Regarding paragraphs 139(c)-(e) of Chapter V of the SOR, quite simply, the way that
the Contractor argues that the GIR operates is fundamentally that of a GBR. The ACP
also relies on the words used in by the Contractor in the RRSOC in DAB Referral 13A.
The assertion at paragraph 139(e) of Chapter V of the SOR is bizarre. The Contractor
criticizes the ACP for identifying that the previous US administrators of the Panama
Canal, when undertaking its investigations in a different area of the site, did not identify
the LH1 fault. However, the Contractor then goes on to admit this fact in the same
paragraph.

3.52

The suggestion that the ACP is making various misrepresentations is wrong. The
ACP’s position is clearly explained and evidenced in its proper context.
iv.

Mr. Lewis’ analysis of the conditions inside and outside the AFZ

3.53

The attack on Mr. Lewis at paragraphs 142 to 151 of Chapter V of the SOR is quite
extraordinary. Mr. Lewis has explained the evidence upon which he relies and the
context in which he relies upon it. Again, like the ACP, Mr. Lewis is not seeking to
hide from the evidence, but he is analyzing it fully and drawing conclusions from it as
a whole. The unsubstantiated assertion that almost 50% of the boreholes analysed are
apparently irrelevant, while not explained, is also simply wrong.94

3.54

In discussing the borehole data in question, Mr. Shilston fails to comment upon Mr.
Lewis’ conclusions presented at paragraphs 10.104 – 10.107 of Part II of his First
Expert Report. In particular, Mr. Lewis explains that the borehole logs indicated
variability, ranging from excellent rock quality to very poor rock quality. As Mr Lewis
notes in his Second Expert Report, “all of the borings included descriptions of joint
spacing, joint dip, joint condition (including whether open or closed and infilling
materials), and whether slickensides were noted”.95 Contrary to the Contractor’s
allegation that the selected borehole data is “irrelevant”, and as Mr. Lewis explains,
when viewed as a whole, the borings are “highly relevant with respect to anticipated
foundation conditions and indicative of variable conditions, some excellent, and some
very poor, within the basalt reach of the PLE”.96

93
94
95
96

See paragraph 135 of Chapter V on pdf page 669 of the SOR. {SOR/669}
See paragraph 143 of Chapter V on pdf page 675 of the SOR. {SOR/675}
See paragraph 6.208 of Part II on pdf page 209 of the Second Expert Report of Paul Lewis. {R-EX-26/209}
See paragraph 6.209 of Part II on pdf page 209 of the Second Expert Report of Paul Lewis. {R-EX-26/209}
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3.55

At paragraph 145 of Chapter V of the SOR, the Contractor criticizes Mr. Lewis’
reliance upon the Isthmian Report. As Mr. Lewis notes in his Second Expert Report,
the information extracted from the Isthmian Report demonstrates the presence of
fractured and sheared rock encountered in the 1939 excavation. Mr. Lewis concludes
that “tenderers reviewing the referenced report would expect to have encountered
fractured and sheared rock in the adjacent PLE and identify that special foundation
treatments would be necessary”.97

3.56

What the Contractor has attempted to do is cherry pick one part of Mr. Lewis’ analysis
to draw adverse conclusions. However, the Contractor’s selective attack is designed to
ignore all of the evidence considered by Mr. Lewis, including:

3.57

(a)

the descriptions and parameters given in the GIR;

(b)

the GDR;

(c)

the Plates, including Plates 14 and 16, which show the geophysical testing, as
well as the testing information included on the other cross sectional Plates;

(d)

the borehole logs including, in particular, from the descriptions of the rock in
the borehole logs, as well as the rock quality designation and percentage
recovery information;

(e)

the geophysical testing undertaken by Technos;

(f)

the Isthmian reports;

(g)

the photographs of the 1939 excavation provided;

(h)

the Geological and Geotechnical Reports prepared by CPP;

(i)

the physical conditions which would have been apparent from an inspection of
the existing 1939 excavation; and

(j)

the physical conditions which would have been apparent from an inspection of
the rock cores made available to the Tenderers for inspection during the RFP
period.

Quite simply, Mr. Lewis is not attempting to use the physical conditions in the AFZ to
allegedly misrepresent the physical conditions outside the AFZ. When the documents
are properly reviewed and construed, the conditions were foreseeable. Furthermore, as
Mr. Lewis demonstrates, there is no causal link between the geologic conditions
complained of and the resulting volume of lean concrete poured.
v.

3.58

97

Mr. Lewis’ comments on Mr. Shilston’s analysis

The further attack on Mr. Lewis at paragraphs 152-162 of Chapter V of the SOR is
again, an attempt to misrepresent Mr. Lewis’ First Expert Report. It is plain that Mr.
Shilston and the Contractor seek to give the GIR a purpose it never had.

See paragraph 6.240 of Part II on pdf page 215 of the Second Expert Report of Paul Lewis. {R-EX-26/215}
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3.59

The argument that Mr. Lewis is misquoting the Technos Report is incorrect. Mr. Lewis
identified that Mr. Ottsen exaggerated what was stated in the Technos report and he
sought to suggest that the velocities in hard rock were underestimated, whereas the
Technos Report actually says that such velocities may be underestimated.98
Furthermore, the Technos Report is referring only to velocities in hard rock, as also
indicated in Table 5. The Technos Report does not indicate that velocities may be
underestimated in materials other than hard rock, a point that Mr. Ottsen does not
recognize in his statement. Finally, Mr. Ottsen considers that the Technos Report states
that velocities from MASW should be treated as estimates only. The Technos Report
does not say this.
vi.

Dr. Konya’s review of Mr. Pelaez’s witness evidence

3.60

At paragraphs 158 to 162 of Chapter V of the SOR, the Contractor goes to great lengths
to point out that the Witness Statement of Mr. Pelaez has been misrepresented. Mr.
Pelaez himself has provided a further Witness Statement, in which he rows back
significantly from the position he adopted in his First Witness Statement.

3.61

Notwithstanding the creative spin the Contractor now seeks to place on the words of
Mr. Pelaez in his First Witness Statement, or the change in position in his Second
Witness Statement, the simple point remains that the Contractor acknowledged that it
was:
(a)

suffering from over excavation; and

(b)

at the very least, suspected that removing the subdrilling (i.e. altering its drilling
and blasting methods) may have resolved the issue.

3.62

The notion that there is “no basis” for Dr. Konya to rely upon this statement as evidence
that, prior to the date of the change, the drilling and blasting procedures were deficient,
is denied.99 Why would the Contractor make a wholesale change to its procedures if it
did not accept that it was necessary to do so?

3.63

The Contractor suggests at paragraph 162 of Chapter V of the SOR that when read in
its entirety, the extract from Mr. Pelaez’s Witness Statement tells a different story.100
That is not correct. Because the change did not solve the problem does not indicate that
the Contractor had not accepted that subdrilling was a deficiency that needed to be
rectified. Rather, it seems more likely that, inter alia, the sustained drillhole
inaccuracies continued, even after the decision to remove subdrilling had been made,
undermining any possibility for the Contractor to achieve satisfactory breakage at
grade.

3.64

It is also noteworthy that, having agreed to provide “All documents, regarding the
Relevant Areas, containing, referring to or regarding the reasons for the change in
blasting procedure to remove sub-drilling in and around May 2011 (or when the
discussions to change the procedure were taking place)” during the document

98
99
100

See paragraph 3.22 of Part II on pdf page 93 of the First Expert Report of Paul Lewis. {R-EX-12/93}
See paragraph 162 of Chapter V on pdf page 680 of the SOR. {SOR/680}
See paragraph 162 of Chapter V on pdf page 680 of the SOR. {SOR/680}
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production phase, not a single document was provided.101 Rather, the Contractor has
simply retreated from its position, and the Arbitral Tribunal is requested to draw an
adverse inference from this failure, that the contemporaneous documentation available
does not support the Contractor’s current position when it states that its drilling and
blasting was not deficient.
vii.
3.65

Dr. Konya’s analysis of the causes of over-excavation at foundation
level

The Contractor makes much of the number of foundation blasts analysed by Dr. Konya
in his First Expert Report. This is little more than a deflection from the Contractor’s
poor drilling and blasting practices. Nonetheless, even though Dr. Konya does not
agree that the sample set of blasts reviewed by Mr. Wallace and Dr. Aimone-Martin are
truly representative, he has reviewed each of the same 144 blasts that Mr. Wallace and
Dr. Aimone-Martin did, to the extent that the records have been provided by the
Contractor. In doing so, he has carried out his assessment on a hole by hole basis, rather
than the deeply flawed analysis carried out by Mr. Wallace and Dr. Aimone-Martin,
which relies on ranges and averages on a blast by blast basis.
viii.

The witness evidence upon which Mr. Lewis and Dr. Konya rely

3.66

The Contractor, somewhat bizarrely, criticizes Mr. McLean for providing only one
photograph of the Contractor’s drilling training in progress. This is not a valid criticism
and in any event, Mr. McLean actually provided two photographs.102 As a minimum,
however, these photographs show that Mr. McLean saw the training being conducted,
and is therefore far better placed to comment than Mr. Versteele, who allegedly
organized the drilling rig training, but who produces no photographs at all. As Mr.
McLean confirms, Mr. Versteele was not present during the drilling training.103
Accordingly, it is Mr. Versteele’s account of the training that is without merit.

3.67

It is simply not credible that the Contractor suggests “Dr. Konya’s evidence is biased
and flawed and can, in no way, be considered to be independent”, particularly given
that Mr. Wallace and Dr. Aimone-Martin unquestioningly rely on the witness evidence
of Mr. Lopez, a witness whose testimony is highly questionable, as Mr. McLean has
pointed out:104

101
102
103
104

See Request 109 on pdf page 160 of the Arbitral Tribunal’s Decision on ACP’s Document Requests at
Exhibit R-1332. {R-1332/160}
See Figures 5 and 6 on pdf page 14 of the First Witness Statement of Carlos McLean. {R-WS-14/14}
See paragraph 49 on pdf page 15 of the Second Witness Statement of Carlos McLean. {R-WS-26/15}
See paragraphs 14 and 15 on pdf page 5 of the Second Witness Statement of Carlos McLean. {R-WS-26/5}
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3.68

As to the complaint in paragraphs 168 of Chapter V of the SOR regarding QA/QC, Mr.
Irving explained the position in his First Witness Statement and has re-confirmed that
in his Second Witness Statement. The position is explained in Section 8(h)(iii) below.
ix.

The PQA and Atkins PQA

3.69

At paragraphs 171-178 of Chapter V of the SOR, the Contractor makes various
assertions about the PQA. Mr. Lewis has considered those assertions and as he has
explained, they are incorrect. The differences complained of result from the different
approaches taken as Mr. Lewis explained:105

3.70

As Mr. Lewis sets out in Appendix A to his Second Expert Report:106

105
106
107
108

(a)

the PQA is a factual graphical presentation of the information provided to the
Tenderers as well as the Contractor’s geologic mapping. It is not interpretive;

(b)

Mr. Lewis has not ignored information or “removed data” – a very serious
accusation. In fact, the ACP explained this set of information very clearly. The
analysis upon which Mr. Shilston relies to reach his conclusions is, however,
not explained. In any event, the assertion is one which takes the Contractor’s
case nowhere as Mr. Lewis explains:107

(c)

as Mr. Lewis concludes, the PQA actually identified more features and more
total affected area than the Atkins’ PQA, so it is wrong to say that information
has been removed:108

See paragraph A.27 of Appendix A on pdf page 234 of the Second Expert Report of Paul Lewis.
{R-WS-26/234}
See Appendix A from pdf page 229 of the Second Expert Report of Paul Lewis. {R-WS-26/229}
See paragraph A.16 of Appendix A on pdf page 232 of the Second Expert Report of Paul Lewis.
{R-WS-26/232}
See paragraph A.28 of Appendix A on pdf page 234 of the Second Expert Report of Paul Lewis.
{R-WS-26/234}
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Figure 4: Table showing Total Geological Features and Affected Area from Appendix A of
Second Expert Report of Paul Lewis

3.71

109
110

(d)

Mr. Lewis has identified that Mr. Shilston has himself wrongly characterized
‘fault’ zones and areas as ‘shear’ zones and areas. The fact that these are areas
associated with faults, not shears is clear on the Contractor’s contemporaneous
documents, and Mr. Shilston is seeking to re-write the evidence;

(e)

there was information not included in the PQA which the ACP identified
because of missing information in the underlying Contractor information.109
Mr. Lewis surmises this that information could have been reincluded in the
Atkins PQA or there is other ‘interpreted’ information (i.e. not factual) included
in the Atkins PQA which has not been identified or explained. The point is that
the ACP was not misleading – it expressly identified what information was
included and not included and the reasons why. The Contractor has not
followed this transparent approach;

(f)

as to the apparent differences in monolith areas, the ACP relied on Contractor
drawings extracted from Aconex to develop the monolith outlines included in
their PQA. Mr. Shilston’s Appendix A does not provide a specific drawing
reference for their monolith outline. As such, the source of the discrepancy or
the accuracy of the monolith outline cannot be determined. The ACP has
explained its position and the information upon which it relies, whereas Mr.
Shilston has not; and

(g)

as to the differences in lean concrete, these could be attributed to a number of
factors such as inconsistencies in attributing volumes in both databases and lean
concrete being placed on a date after foundation construction.

What is most notable is that the Atkins PQA does not present conditions that are in any
meaningful way different to those in the PQA. As a result of this, the Contractor has
now changed its geological case to move away from geological features such as faults
fractures and shear zones, the totality of which even Mr. Shilston admits only amounted
to 4% of the basalt reach of the PLE (outside of the AFZ, NWIWW and LH1 faults).
The new case is now reliant on the Contractor’s new smectite theory.110

See paragraphs 50-52 on pdf page 15 of the First Witness Statement of Maurylis Coronado. {R-WS-10/15}
See paragraph 55 of Chapter 5 on pdf page 295 of the Second Expert Report of David Shilston.
{C-EX-26/295}

39

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 458 of
843

4.

CLAIM 47: UNFORESEEABLE GEOLOGIC CONDITIONS
a.

Summary of the ACP’s position and the change in the Contractor’s case

4.1

In the SOC, and indeed in DAB Referral 13A, the Contractor founded its case on the
premise that it was predominately the alleged amount of shearing, faulting and
fracturing outside of the AFZ that was the reason why it needed to pour additional
volumes of lean concrete over and above what it planned to pour.111 These were also
the physical conditions it complained about when it made its interim claim.

4.2

In the SOD, the ACP explained in detail the various flaws in this case.112 In summary:

111
112
113
114
115
116

(a)

the ACP explained that Mr. Shilston, the Contractor’s expert, analysed the
information provided in the RFP and himself confirmed the variable nature of
the basalt in the PLE. For example, Mr. Shilston reviewed the borehole logs
and identified that many of these indicated poor quality rock at the foundation
level (i.e. rock being described in the borehole logs as having broken zones,
fault and shear zones, crushed rock and fractured rock);113

(b)

Mr. Shilston also considered the evidence of shearing, faulting and fracturing
outside the areas the subject of the other claims, and identified that 6.5% of the
PLE was actually affected by shearing, faulting and fracturing. In other words,
93.5% of the foundation in the basalt reach of the PLE was unaffected by
shearing, faulting and fracturing on the Contractor’s own case, despite it
claiming the additional costs for lean concrete poured in all areas;

(c)

Mr. Lewis considered that it would not have been unreasonable to assume that
the PLE could have been affected by shearing, faulting and fracturing in the
order of 6.5% based on a proper review of the GIR and the Volume VI
Documents;114

(d)

having considered the Contractor’s geologic mapping of the foundation
conditions and the volume of lean concrete poured below each monolith, Mr.
Lewis identified that there was no correlation between the volumes of lean
concrete poured by the Contractor, and the physical conditions actually mapped
by the Contractor. The Contractor simply laid additional lean concrete
everywhere, even in areas where no claim is advanced for adverse physical
conditions, such as in the La Boca formation;115 and

(e)

the ACP surmised that it was not the geologic conditions that were the reason
behind the Contractor’s need for additional lean concrete, but its poor blasting
and foundation cleaning practices. The ACP identified that the Contractor’s
own witnesses recognized this failure, but by the time it was addressed, the
majority of the damage had already been done.116

See paragraphs 5.1-5.4 of Chapter VI from pdf page 487 of the SOD. {SOD/487}
See Section 5 of Chapter VI from pdf page 487 of the SOD. {SOD/487}
See paragraphs 5.6 and 5.7 of Chapter VI from pdf page 488 of the SOD. {SOD/488}
See paragraphs 5.133 and 5.134 of Chapter VI from pdf page 522 of the SOD. {SOD/522}
See paragraph 5.13 of Chapter VI on pdf page 490 of the SOD. {SOD/490}
See paragraphs 5.15, 5.17 and 5.18 of Chapter VI from pdf page 490 of the SOD. {SOD/490}
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4.3

As a result of the various flaws in the Contractor’s case, it now centers its case around
the allegation that there was smectite in the joint infill throughout the basalt reach of
the PLE. It is opined by Mr. Shilston that this infill would “act as a lubricant” on the
surfaces of the blocks when disturbed or removed by a small backhoe excavator during
foundation cleaning.117

4.4

Despite this novel and substantial reformation of its case, the Contractor’s latest theory
also suffers from a number of flaws:

117
118
119
120

(a)

the Contractor and its experts have failed to demonstrate that it actually did
encounter smectite. Instead, based on testing carefully selected boreholes
undertaken in areas where smectite is more likely to be encountered, the
Contractor presumes that what was logged by the ACP as chlorite was actually
smectite.118 There is no evidence at all that the ACP encountered smectite when
it recorded the presence of chlorite in the borehole logs. It is to be recalled that
the ACP made available thousands of core boxes that the Tenderers were at
liberty to inspect the boreholes themselves if they had doubts or concerns about
the ACP’s logging. There is no contemporaneous evidence that GUPC
inspected any of the core boxes that contained basalt;

(b)

Dr. Apted, the Contractor’s previous geotechnical expert and a colleague of Mr.
Shilston, has previously confirmed, from his review of the borehole logs, that
he did not see any significant anomalies in the descriptions of the ACP’s
borehole logs, which he believed appeared justified against the Core Logging
Standard;119

(c)

the Contractor’s claim relies upon its own geologic surveys, but not a single
survey logged smectite at the foundation level;

(d)

the suggestion by Mr. Shilston that the smectite will act as a “lubricant” is also
confused by his own analysis. Mr. Shilston describes the infill as “hard black
clay” and, given that the depth of the sample was well below the groundwater
level, would have been fully hydrated. Mr. Lewis has considered this and
believes that if smectite was the cause of the loosening of rock blocks at
foundation level, the core sample itself would have experienced the same effects
of swelling or shrinkage and lubrication causing the core sample to have
separated. This would be particularly so for core samples which would have
been handled and disturbed during extraction, placement, transportation and
physical examination. However, the core sample relied upon by Mr. Shilston
exhibits none of the behaviours that were alleged to have occurred;120

(e)

Mr. Lewis has also identified that Mr. Shilston has not explained the mechanism
for the disappearance of smectite in joints or the change in physical condition
that prohibited the swelling of the smectite that would have allowed the alleged

See paragraph 43 of Chapter 5 on pdf page 294 of the Second Expert Report of David Shilston.
{C-EX-26/294}
See paragraph 100 of Chapter 5 on pdf page 312 of the Second Expert Report of David Shilston.
{C-EX-26/312}
See the fourth bullet point in paragraph 131 on pdf page 26 of the Expert Report of James Apted in Referral
14A at Exhibit R-0744. {R-0744/26}
See paragraph 6.152 of Part II on pdf page 188 of the Second Expert Report of Paul Lewis. {R-EX-26/188}
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over-excavation to stop at the level that it did.121 Despite complaining that the
presence of smectite was effectively pervasive, the Contractor is conveniently
silent on this issue;

4.5

(f)

as a further exercise on top of that already undertaken for the allegation of
sheared, fault and fracture zones, Mr. Lewis has tested whether there is any
causal relationship between the volume of lean concrete poured and the
presence or otherwise of joints and the logging of chlorite. The result is that
there is no correlation;

(g)

finally, Mr. Shilston has reconsidered his position on shearing, faulting and
fracturing outside the areas the subject of the other claims and now believes that
only 4% of the PLE was actually affected – that is, 96% of the basalt reach of
the PLE was unaffected by shearing, faulting and fracturing. Mr. Shilston
appears to concede that “there is no systematic pattern in the spatial distribution
of over-excavation”.122

It remains the ACP’s case that it was the Contractor’s chosen means and methods that
were the real cause for the additional volumes of lean concrete poured below the
foundations of the monoliths. Mr. Lewis summarises his view on this issue quite
aptly:123

b.
4.6

The ACP must first address the unfortunate suggestions by the Contractor that the ACP
is attempting to mislead the Arbitral Tribunal.124 As the ACP explains and addresses
in this Section, these various assertions are wholly incorrect.
b.

4.7

121
122
123
124

The requirements of Sub-Clause 4.12 [Unforeseeable Physical Conditions] of
the Conditions of Contract have not been satisfied

Element 5: Did the ACP make a geotechnical characterization or
interpretation of the physical conditions encountered in the GIR?

Section 5(d) of Chapter VI of the SOD sets out the position on the ACP’s geotechnical
characterization or interpretation of the physical conditions encountered in the GIR.
That position is repeated and relied upon.

See paragraph 6.149 of Part II on pdf page 188 of the Second Expert Report of Paul Lewis. {R-EX-26/188}
See paragraph 10 of Chapter 5 on pdf page 281 of the Second Expert Report of David Shilston.
{C-EX-26/281}
See paragraph 6.22 of Part II on pdf page 153 of the Second Expert Report of Paul Lewis. {R-EX-26/153}
See paragraph 598 of Chapter V on pdf page 801 of the SOR. {SOR/801}
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i.
4.8

The ACP explained in paragraphs 5.27 and 5.28 of Chapter VI and Chapter IV of the
SOD the reasons why the Plates are not part of the GIR. Quite simply, the Plates:

4.9

(a)

are not part of the GIR, but are Volume VI Documents, provided for information
only;

(b)

do not, and cannot, form part of the ACP’s geotechnical characterization or
interpretation for the purposes of Sub-Clause 4.12 [Unforeseeable Physical
Conditions] of the Conditions of Contract; and

(c)

cannot be relied upon by the Contractor as a basis for making a claim against
the ACP.125

The ACP’s comments on the Plates are made without prejudice to this position, a
position which has been conclusively determined by the Cofferdam Final Award.
ii.

4.10

4.11

126
127

The exchanges during the RFP period are not relevant

The ACP repeats and relies on the arguments in paragraphs 5.29 and 5.30 of Chapter
VI of the SOD and those in Section 2 above.
iii.

125

The Plates are not part of the GIR

In the SOR, the actual purpose and limitations of the GIR are
ignored, and the Contractor attempts to give the GIR a purpose it
did not have

The purpose of the GIR was not to provide a detailed analysis of the precise location,
orientation and spacing of every single joint, shear and fault at the foundation level of
the PLE in the unexcavated rock mass.126 The purpose and limitations of the GIR were
stated as follows:127

See Sub-Clause 5.1 [General Design Obligations] on pdf page 69 of the Conditions of Contract at
Exhibit R-0007. {R-0007/69}
See paragraph 5.32 of Chapter VI on pdf page 494 of the SOD. {SOD/494}
See Section 1.2 “Purpose and Limitations” on pdf page 10 of the GIR at Exhibit C-0684. {C-0684/10}
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4.12

In the SOR, the fundamental premise of the Contractor’s case is to ignore the expressly
stated purpose and limitations given to the GIR. The claim made relates to a vast area
of the Pacific Site covering thousands of meters of ground that, at tender stage, was not
excavated. Even so, the Contractor essentially contends that the GIR ought to have
made a characterization so precise, and so detailed, as to have effectively identified
every vertical and sub-vertical joint system along with the mineral properties within
such jointing systems.128 This was never its purpose, as the Contractor well knows.

4.13

Furthermore, as Mr. Lewis opines, the GIR makes no reference at all to “excavatability”
of the rock or the influence of any geological factors on the potential for overexcavation. The GIR also provides no interpretation on excavation or the potential for
over-excavation.129 This is because these were not purposes of the GIR.

4.14

Again, as Mr. Lewis opines, the GIR provides no characterization or interpretation of
joint orientation, spacing, aperture or infill that would assist in assessing excavation
below target elevation.130 This was also not a purpose of the GIR. The purpose of the
GIR was that as expressly stated in Section 1.2 “Purpose and Limitations”.131

4.15

In the SOR, the Contractor and Mr. Shilston seek to change the purpose of the GIR
because, when the GIR is properly reviewed and considered, the ACP’s geotechnical
characterization and interpretation of the physical conditions encountered do not
support the Contractor’s case. Indeed, as Mr. Lewis has concluded, even Mr. Shilston’s
own version of the PQA (the “Atkins PQA”)132 demonstrates that there is no causal
relationship between the thickness of lean concrete and the presence or absence of
geologic features, such as shear, fault and fracture zones, chlorite or jointing.133

4.16

The attempts by the Contractor to change the purpose of the GIR are blatant and wrong.
At paragraph 600 of Chapter V of the SOR, for example, the Contractor and Mr.
Shilston try to elevate the status of the GIR beyond what was contractually agreed. The
purpose of the GIR was not to “constrain the inevitable geological variability of a site
by the production of a coherent interpretation of the available factual data” as Mr.
Shilston opines.134 However, the admission that the geology was variable is noted.

4.17

When the GIR is considered in its proper context and within its stated limitations, the
position is clear. As explained in more detail below, the GIR provided a geotechnical
characterization and interpretation of the physical conditions in the basalt reach of the
PLE as having a variable rock mass with a range of geologic parameters. This reflected
the reality of the data, and what the Contractor encountered.
iv.

4.18

128
129
130
131
132
133
134

The interpretation in the GIR

The ACP explained in paragraphs 5.31 and 5.56 of Chapter VI of the SOD its position
on the geological characterization and interpretation given in the GIR. The ACP denies

See paragraph 595 of Chapter V on pdf page 801 of the SOR. {SOR/801}
See paragraph 6.5 of Part II on pdf page 151 of the Second Expert Report of Paul Lewis. {R-EX-26/151}
See paragraph 6.6 of Part II on pdf page 151 of the Second Expert Report of Paul Lewis. {R-EX-26/151}
See Section 1.2 “Purpose and Limitations” on pdf page 10 of the GIR at Exhibit C-0684. {C-0684/10}
See Exhibit R-1497. {R-1497}
See Section 6G of Part II on pdf page 167 of the Second Expert Report of Paul Lewis. {R-EX-26/167}
See paragraph 66 of Chapter 3 on pdf page 57 of the Second Expert Report of David Shilston.
{C-EX-26/57}
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that it is seeking to mislead the Tribunal by referring to allegedly irrelevant sections of
the GIR.135
4.19

In paragraphs 599-613 of Chapter V of the SOR, the Contractor argues that the ACP is
attempting to mislead the Tribunal by misinterpreting the GIR. This is denied by the
ACP. The ACP’s position in relation to the various sections of the GIR that the
Contractor refers to is set out below.

4.20

The ACP does not agree with the Contractor’s assertion that the elements of liability
under Sub-Clause 4.12 [Unforeseeable Physical Conditions] of the Conditions of
Contract are not disputed.136 Once again, the Contractor attempts to include the Plates
in the interpretation of the GIR. As has always been the ACP’s case, the Plates do not
form part of the GIR and should not be taken into account when considering any
interpretation made in the GIR. Therefore, the Tribunal should disregard the
Contractor’s arguments in relation to Plates 10, 14, 16 and 42A137 insofar as these
purport to form part of the Contractor’s case on Element 5 of Claim 47, being the ACP’s
interpretation in the GIR. As such, the ACP has addressed the Contractor’s arguments
about the Plates in Section 4.e below.
v.

Section 4 of the GIR – Geologic Setting

4.21

Section 4.2 of the GIR provided details about the geologic setting for the Pacific Site.138
This section of the GIR is important, because it gives context to the ground
characterization and discussion of the anticipated foundation conditions given in the
later sections of the GIR.

4.22

The GIR stated, for example:

135
136
137
138
139
140

(a)

the northern part of the Pacific Site would be located on basalt, and to the north
of the structure, there was a series of faults, probably secondary faults, relating
to the Pedro Miguel Fault;139

(b)

approximately 70% of the Pacific Locks would be found on basalt, and this was
described as being variable. In particular:
(i)

the basalt occurred as “medium hard to very hard” and “often columnarjointed” as well as “porphyritic and coarse-grained, representing subintrusive and intrusive masses”;140

(ii)

a number of boreholes were identified which revealed the variable
nature of the material which contained “gabbros, microgabbros, diabase
and lava flows in the basalt portion of the lock area”. It was then stated
that these materials “are indicative of the presence of a shallow intrusive
body, represented by the coarse matrix and subophitic texture found in

See paragraph 598 of Chapter V on pdf page 801 of the SOR. {SOR/801}
See paragraph 597 of Chapter V on pdf page 801 of the SOR. {SOR/801}
See paragraphs 614-626 of Chapter V from pdf page 805 of the SOR. {SOR/805}
See Section 4.2 “Pacific Site” on pdf page 17 of the GIR at Exhibit C-0684. {C-0684/17}
See Section 4.2.1 “General Geology” on pdf page 17 of the GIR at Exhibit C-0684. {C-0684/17}
See Section 4.2.1.1 “Basalt” on pdf page 18 of the GIR at Exhibit C-0684. {C-0684/18}

45

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 464 of
843

all the samples, which characterizes intrusive, hypabyssal bodies such
as dykes, sills, or stocks”;141
(c)

the geologic structures and discontinuities were described and the physical
conditions specifically observed in the 1939 excavation, were also discussed.
The faulting that was encountered in the area of the NWIWW (see Section 5) is
also discussed;142

(d)

the basalt would be present as a “massive rock mass, as columnar joints and as
a fractured rock mass”, and of these three types of basalt, the columnar basalt
is the “more abundant”;143

(e)

the columnar basalt was said to be found in the east wall between Stations
7P+076 and 7P+446, and in the west wall, between Stations 6P+056 and
7P+076. The width of the columns were described as being between 0.5m and
1.0m and the height of the columns being between 2m and 10m, with different
inclinations;144

(f)

two fractured zones in the basalt were observed in the 1939 excavation. One of
these was the AFZ, and the GIR provided details of the shear zone strikes and
widths that were observed in the 1939 excavation, along with the fact that
“subhorizontal, slickensided striation appears in the chlorite and calcite
coatings of the open joints”;145 and

(g)

the following explanation of the basalt columnar joints in the 1939 excavation
was given:146

vi.
4.23

141
142
143
144
145
146
147

Section 5 of the GIR – Ground Characterization

Section 5 of the GIR provided details about the ground characterization and Section 5.2
provided details of the Pacific Site In-Situ Materials.147 This section outlined the ACP’s
ground characterization and provided information about unit weight, strength,
permeability and deformation modulus.

See Section 4.2.1.1 “Basalt” on pdf page 18 of the GIR at Exhibit C-0684. {C-0684/18}
See Section 4.2.3 “Geologic Structures and Discontinuities” on pdf page 20 of the GIR at Exhibit C-0684.
{C-0684/20}
See Section 4.2.3.2 “Rock Mass Types in Basalt” of the GIR at Exhibit C-0684. {C-0684/20}
See Section 4.2.3.3 “Columnar Jointing” on pdf page 20 of the GIR at Exhibit C-0684. {C-0684/20}
See Section 4.2.3.4 “Fractured Zones, Faults, Joints and Shear Zones” on pdf page 20 of the GIR at Exhibit
C-0684. {C-0684/20}
See Section 4.2.3.4 “Fractured Zones, Faults, Joints and Shear Zones” on pdf page 21 of the GIR at Exhibit
C-0684. {C-0684/21}
See Section 5.2 “Pacific Site In-Situ Materials” on pdf page 26 of the GIR at Exhibit C-0684. {C-0684/26}
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vii.

Table 5-3 - Approximate Locations of Sheared Basalt and Table 54 - Geologic Strength Index - Basalt Formation

4.24

The GIR included in Table 5-3 details of the “Approximate Locations of Sheared
Basalt”.148 The Contractor attempts to distance itself from this table in a number of
respects and seeks to suggest that the GIR (but wrongly by reference to the Plates),
identifies only one shear zone.149 This is simply wrong.

4.25

At paragraph 604 of Chapter V of the SOR, the Contractor does not accurately reflect
the ACP’s position in relation to Table 5-3 of the GIR. The table is primarily relevant
because it identifies that the ACP anticipated that various areas of the basalt reach of
the PLE would contain sheared basalt. This itself informed the Tenderers that the ACP
did not believe that the rock mass conditions at the Pacific Site were homogenous. In
fact, they were variable.

4.26

Furthermore, while the Contractor alleges that the areas identified in Table 5-3 are not
relevant to its claims, they actually are.150 The ACP has listed below the approximate
stationing listed in Table 5-3 of the GIR and the monoliths within those locations for
which the Contractor seeks to recover costs in this claim by reference to Appendix E to
Mr. Hunter’s Second Expert Report:
(a)

Station 6P+400 to 6P+700: IE-M1 to IE-M5, IE-M11 to IE-M16 and IW-M4
and IW-M5;

(b)

Station 7P+000 to 7P+100: UEM-17 and UEM-18; and

(c)

Station 7P+600 to 7P+620: ME-M20 and ME-M21.

4.27

The ACP also referred to Table 5-3 of the GIR in response to the Contractor’s incorrect
assertion that Table 5-3 indicated the exclusive chainage ranges in which sheared basalt
would be found. The ACP does not agree, and it is clear that Table 5-3 provides details
of the “approximate locations”.151 Nowhere does the GIR exclude the possibility that
sheared basalt could be found elsewhere and nowhere does the GIR say that these would
be the only locations where sheared, or fractured, rock might be found.

4.28

The Contractor’s bizarre assertion that “although Table 5-3 interpreted shear basalt at
the contact between stations 6P+400 and 6P+700, that doesn’t mean all of the basalt
between those stations was sheared. It meant that only basalt close to the contact may
be sheared in places”152 is denied. Nowhere does the GIR say this. The Contractor is,
evidently, trying to reinterpret the ACP’s geotechnical characterization and
interpretation to better suit its own case.

4.29

As Mr. Lewis has identified, however, the point is moot.153 On the Contractor’s case,
it says that outside the identified shear zones, massive and columnar basalt ought to

148
149
150
151
152
153

See Table 5-3 “Approximate Locations of Sheared Basalt” on pdf page 26 of the GIR at Exhibit C-0684. {C0684/26}
See paragraphs 647-653 of Chapter V from pdf page 812 of the SOR. {SOR/812}
See paragraph 603 of Chapter V on pdf page 802 of the SOR. {SOR/802}
See paragraphs 5.39 and 5.40 of Chapter VI on pdf page 495 of the SOD. {SOD/495}
See paragraph 611 of Chapter V on pdf page 804 of the SOR. {SOR/804}
See Section 6F of Part II on pdf page 162 of the Second Expert Report of Paul Lewis. {R-EX-26/162}
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have been anticipated. Ignoring that parts of the Contractor’s claim fall within these
shear zones, as explained above, in Table 5-4 of the GIR, the ACP provided a
geotechnical characterization and interpretation for massive and columnar basalt as
follows:154

(emphasis added)
4.30

Contemporaneously, the Contractor collected information on GSI for the rock it
actually encountered at foundation level. Mr. Lewis has analysed this information
against the range for GSI given in the GIR (i.e. 22-73 for massive and columnar basalt).
What this reveals is that every monolith the subject of this claim falls within the ACP’s
interpretation in the GIR. That is, the natural physical conditions that the Contractor
encountered were not more adverse than those that the ACP provided a geotechnical
characterization and interpretation for in the GIR, irrespective of how Table 5-3 is
interpreted. This is discussed in more detail in Section 4.d below.

4.31

Figure 68 in Chapter V of the SOR provides, yet again, another reinterpretation of the
GIR. As Mr. Lewis opines:155

4.32

The suggestion at paragraph 657 of Chapter V of the SOR again, misrepresents the
ACP’s position.156 It is plainly obvious that Table 5-4 presents a range of parameters
and the ACP relies on its stated position. The suggestion that the ACP’s case is on
“vague and limitless “variability”” is a deliberate mischaracterisation of the ACP’s
case.157 The ACP has applied the parameters in Table 5-4 and demonstrates that natural
physical conditions that the Contractor encountered were not more adverse than those

154
155
156
157

See Table 5-4 “Geological Strength Index – Basalt Formation (Table 5)” on pdf page 27 of the GIR at Exhibit
C-0684. {C-0684/27}
See paragraph 6.79 of Part II on pdf page 165 of the Second Expert Report of Paul Lewis. {R-EX-26/165}
See paragraph 657 of Chapter V on pdf page 816 of the SOR. {SOR/816}
See paragraph 659 of Chapter V on pdf page 816 of the SOR. {SOR/816}
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that the ACP provided a geotechnical characterization and interpretation for in the GIR.
The Contractor clearly dislikes that the interpretation the ACP made proved to be
accurate.
4.33

The suggestion that the GIR was used by the Tenderers in developing their tender stage
geotechnical parameters is factually incorrect.158 It is noted that the GIR was first
provided to the Tenderers in Amendment No. 8 on 16 May 2008. Specifically:
(a)

Mr. Ottsen says GUPC’s geotechnical design basis memorandum was
developed on the information initially provided by the ACP in the Geotechnical
Report, “substantial progress” had been made by May 2008 and by the end of
June 2008, GUPC’s geotechnical design basis memorandum was “essentially
finalized”;159 and

(b)

Mr. Davis tells a similar story, and says that CANAL had “performed a
substantial assessment of the geotechnical data before the GIR was issued,
which meant that our assessment was mostly based on our review of the
geological and geotechnical information already included in Volume VI of the
RFP”.160

4.34

Both witnesses say that the GIR was not used to develop their tender stage geotechnical
parameters, but rather was used to check what they themselves had developed.161
Furthermore, the fact that both CANAL and GUPC adopted different parameters to the
GIR was also perfectly acceptable.162 The fact that different parameters were adopted,
however, does not change the ACP’s geotechnical characterization and interpretation
in the GIR.

4.35

The suggestion that the third column in Table 5-4 of the GIR does not provide the
ACP’s interpretation is not understood, and is denied. As Mr. Lewis explains:163

4.36

While Plate 42A is addressed in Section 4.e below, the ACP and Mr. Lewis note the
confusion of principles of geologic science as to rock mass and rock hardness, even
though the ACP has already explained why this is wrong in paragraph 5.54 of Chapter

158
159
160
161
162
163

See paragraph 661 of Chapter V on pdf page 817 of the SOR. {SOR/817}
See paragraphs 32, 33 and 40 from pdf page 12 of the First Witness Statement of Christopher Ottsen.
{C-WS-17/12}
See paragraph 24 on pdf page 7 of the First Witness Statement of Andrew Davis. {C-WS-30/7}
See paragraph 35 on pdf page 9 of the First Witness Statement of Andrew Davis {C-WS-30/9} and
paragraph 33 on pdf page 12 of the First Witness Statement of Christopher Ottsen. {C-WS-17/12}
See paragraph 661 of Chapter V on pdf page 817 of the SOR {SOR/817} and paragraph 35 on pdf page 12
of the First Witness Statement of Christopher Ottsen. {C-WS-17/12}
See paragraph 6.80 of Part II on pdf page 165 of the Second Expert Report of Paul Lewis. {R-EX-26/165}
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VI of the SOD. Quite simply, the field hardness test, which is conducted on rock core
samples, has no relevance at all to rock mass strength.
4.37

Finally, the ACP accepts the admission that the GIR contains no interpretation of
laminations.164 The issue of laminations are addressed in Section 4.d below.
viii.

Section 7 of the GIR – construction considerations

4.38

Section 7 of the GIR provided general construction considerations and Section 7.2 was
relevant to the Pacific Locks.165 The ACP accepts the Contractor’s admission at
paragraph 612 of Chapter V of the SOR that the GIR is not a design document. The
Contractor’s assertion that the GIR was “intended to provide ACP’s complete and
warranted interpretation” is denied.166

4.39

Furthermore, the suggestion that the GIR “would include conditions that would impact
the likelihood of over-excavation occurring” is also denied. Such an argument clearly
ignores the purpose and limitations of the GIR as explained in Section 4.b.iii above. In
any event, as the ACP has explained, the remedy granting clause in the Contract is SubClause 4.12 [Unforeseeable Physical Conditions] of the Conditions of Contract, which
is also the Contractor’s exclusive remedy. The ACP refers to Section 2 in this regard.
ix.

4.40

Plates

The ACP maintains its position that the Plates are not part of the GIR and as such, the
Contractor’s arguments regarding the Plates are addressed in Section 4.e below.
x.

The GIR interprets variable basalt

4.41

The Contractor and Mr. Shilston take great exception to the ACP’s use of the term
‘variable’. However, not only did the GIR convey that the ACP considered that the
rock mass conditions in the basalt reach of the PLE would likely be variable at
foundation level, but those were also the physical conditions that the Contractor
ultimately encountered. The suggestion that the ACP contended that the Contractor
“should have anticipated the presence of any type of basalt in any area of the PLE” is,
a misrepresentation of the ACP’s case.167

4.42

The ACP stated that the GIR indicated “the basalt in the PLE was variable and falls
within a wide range of structure and strength parameters, some of which would be very
poor”.168 Mr. Lewis and the SOD both set out details of these parameters.169 Mr.
Shilston’s statement that “the SOD is wrong to make the sweeping statement that the
basalt is variable” is simply a poor mischaracterisation of the ACP’s case.

4.43

The Contractor is seeking to misrepresent the ACP’s case and tellingly, has resorted to
technical arguments regarding the word or concept “variable”170 rather than actually

164
165
166
167
168
169
170

See paragraph 682 of Chapter V on pdf page 822 of the SOR. {SOR/822}
See Section 7.2 “Pacific Locks” from pdf page 26 of the GIR at Exhibit C-0684. {C-0684/26}
See paragraph 613 of Chapter V on pdf page 805 of the SOR. {SOR/805}
See paragraph 627 of Chapter V on pdf page 809 of the SOR. {SOR/809}
See paragraphs 5.49 and 5.56 of Chapter VI from pdf page 426 of the SOD. {SOD/497}
See paragraphs 5.31 and 5.56 of Chapter VI from pdf page 426 of the SOD. {SOD/494}
See Section 3.4 from pdf page 68 of Chapter 3 of the Second Expert Report of David Shilston
{C-EX-26/68} and paragraphs 627-633 of Chapter V from pdf page 809 of the SOR. {SOR/809}
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addressing what the GIR interpreted, as set out previously by the ACP.171 Clearly, the
actual interpretation of the physical conditions relevant to this claim in the GIR does
not support the Contractor’s case and so, as in many other occasions in this Arbitration,
the Contractor simply chooses to ignore the ACP’s actual case and instead tries to
distract the Arbitral Tribunal away from the real issues in question.
4.44

At paragraphs 628-630 of Chapter V of the SOR, the Contractor focusses on the word
‘variable’ and takes matters completely out of context. The Contractor’s argument that
the word ‘variable’ appears only six times in the GIR and that this has some significance
is absurd.172 The ACP’s case is that one must read the GIR, consider both the text and
the figures, in order to make a proper conclusion on the GIR’s interpretation relevant
to this claim. It is no surprise at all that the GIR interpreted a variable rock mass, and
no surprise at all that this is what the Contractor encountered.

4.45

The Contractor states that “the GIR describes specific types of basalt; its hardness; and
the frequency of jointing and laminations, among other attributes”.173 It is unclear as
to what “other attributes” the Contractor is referring to, but for the avoidance of doubt,
as Mr. Lewis sets out, there are no characterisations in the GIR of the orientation of
joints, spacing of joints, aperture of joints and joint infill material.174

4.46

Furthermore, Mr. Shilston’s claim that “the purpose of the GIR is to constrain the
geological variability of a site” is not correct.175 There is an entire section in the GIR
itself setting out its purpose and nowhere does it state what Mr. Shilston claims.176

4.47

While the logic in the Contractor’s arguments at paragraphs 627-633 of Chapter V of
the SOR is somewhat bemusing, it actually identifies an area where Mr. Shilston and
Mr. Lewis can reach a level of agreement.

4.48

Mr. Shilston suggests that he believes that a “tenderer would understand the term
‘variable’ when applied to rock material properties and rock mass conditions to mean
‘variance within a range’”.177 Mr. Lewis agrees with the concept of “variance within
a range” and confirms “That is precisely what the GIR presented, for example, with
GSI values”.178

4.49

The suggestion that the GIR does not meet its contractual purpose, which the Contractor
attempts to do at paragraphs 634-639 of Chapter V is, quite simply, wrong. But it is
obvious why the Contractor is resorting to this approach – it is because when the GIR
is properly construed and applied to the natural physical conditions that were
encountered, those physical conditions were not more adverse than the ACP’s
geotechnical characterization and interpretation in the GIR. This is explained in Section
4.d below.

171
172
173
174
175
176
177
178

See paragraphs 5.31 and 5.56 of Chapter VI from pdf page 494 of the SOD. {SOD/494}
See paragraph 630 of Chapter V on pdf page 809 of the SOR. {SOR/809}
See paragraph 630 of Chapter V on pdf page 809 of the SOR. {SOR/809}
See paragraph 6.6 of Part II on pdf page 151 of the Second Expert Report of Paul Lewis. {R-EX-26/151}
See paragraph 632 of Chapter V on pdf page 810 of the SOR. {SOR/810}
See Section 1.2 “Purpose and Limitations” of the GIR on pdf page 10 of
Exhibit C-0684. {C-0684/10}
See paragraph 74 of Chapter 5 on pdf page 301 of the Second Expert Report of David Shilston.
{C-EX-26/301}
See paragraph 6.36 of Part II on pdf page 156 of the Second Expert Report of Paul Lewis. {R-EX-26/156}
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4.50

The GIR could not possibly be a comprehensive interpretation of every natural single
fault, fracture, shear zone, and now even the mineral properties of every joint, and nor
was it ever agreed that it would be. That would be practically impossible. The purpose
of the GIR was to provide the ACP’s geotechnical characterization and interpretation
of the natural physical conditions at the foundation level of the Lock Structures insofar
as the ACP made such an interpretation, but not further or otherwise. That is what the
GIR provides. The Contractor’s argument that Sub-Clause 4.12.2 [Unforeseeable
Physical Conditions] of the Conditions of Contract can only work if the GIR is
“sufficiently precise” is not correct, but in any event, the GIR is sufficiently precise and
perfectly workable in the contractual framework and when considering its purpose (and
limitations).179

4.51

Mr. Lewis and the SOD both explain the parameters in the GIR and apply them to the
physical conditions actually encountered. Indeed, it was the ACP that took the first
step of actually doing this with its PQA, first issued in DAB Referral 13A.
xi.

The GIR is perfectly workable within the contractually agreed
framework

4.52

The Contractor’s arguments that the ACP wrongfully alleges the GIR did not interpret
the relevant conditions in order to undermine the mechanism in Sub-Clause 4.12.2
[Unforeseeable Physical Conditions] of the Conditions of Contract are a repetition of
many of its previous arguments and are denied by the ACP.

4.53

The Arbitral Tribunal will also note that it is the ACP that addresses the elements in
Sub-Clause 4.12 [Unforeseeable Physical Conditions] of the Conditions of Contract in
its analysis, whereas the Contractor, and Mr. Shilston, do not follow these same steps.

4.54

Indeed, paragraph 641 of Chapter V of the SOR is embarrassing, and clearly the author
has not read the ACP’s SOD. The ACP does not (and did not) ignore the Contractor’s
case on Sub-Clause 4.10 [Site Data] of the Conditions of Contract. What is advanced
now by the Contractor, in this regard, was not advanced in the SOC, and there was no
case for the ACP to answer.

4.55

In summary, the ACP’s response to paragraphs 640-645 of Chapter V of the SOR is
that:

179
180

(a)

the proper test for the Arbitral Tribunal to consider for claims pursued under
Sub-Clause 4.12 [Unforeseeable Physical Conditions] of the Conditions of
Contract is set out in paragraphs 3.2-3.36 of Chapter VI of the SOD;

(b)

the ACP denies that the Contractor can have a claim for breach of warranty
under Sub-Clause 4.10 [Site Data] of the Conditions of Contract as alleged.180
The proper interaction between Sub-Clauses 4.10 [Site Data] and 4.12
[Unforeseeable Physical Conditions] of the Conditions of Contract is set out in
Section 2 above;

See paragraph 635 of Chapter V on pdf page 810 of the SOR. {SOR/810}
See paragraphs 641-644 of Chapter V on pdf page 811 of the SOR. {SOR/811}
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(c)

contrary to the Contractor’s assertions,181 nowhere in the GIR does it say that
sheared basalt would be located only at the “approximate” locations of sheared
basalt in Table 5-3 of the GIR. This does not make sense;

(d)

the ACP and Mr. Lewis have applied the ACP’s geotechnical characterization
and interpretation in the GIR to the actual physical conditions encountered and,
when compared, the actual physical conditions encountered were not more
adverse that what was in the GIR;

(e)

fundamentally, the ACP’s defence is not simply that the physical conditions
were “variable”, and it is not capriciously denying the claim. The ACP and Mr.
Lewis have gone into considerable depth and ultimately, the conclusion that
there is no entitlement is drawn not only from the ACP’s and Mr. Lewis’s own
findings, but also from Mr. Shilston’s own analysis.
xii.

4.56

The conclusions drawn by the Contractor at paragraph 685 of Chapter V of the SOR
rely on an incorrect and partial reading of the GIR, and on other documents that do not
form part of the GIR. The ACP’s position is based on the words and figures actually
used in the GIR.
c.

4.57

Conclusion

Element 6: Were the physical conditions encountered more adverse than
interpreted by the ACP in the GIR?

The Contractor alleges that the geologic factors that have caused over-break at the
foundation level resulting in the need for additional volumes of lean concrete are:
(a)

shear, fault and fracture zones; and

(b)

smectite in joints and laminations.

4.58

The purpose of the GIR, as the ACP has explained, was not to detail every shear,
fracture, fault or indeed, every mineral and joint within the entire rock mass at the
foundation level. The purpose of the GIR was to provide the ACP’s geotechnical
characterization and interpretation of the natural physical conditions at and below
foundation level. As explained above in Section 4.b.iii, it did this by describing the
features of the geologic formations as well as providing information on various matters
such as unit weight, strength, permeability and deformation modulus.

4.59

The assertions made at paragraphs 687 and 688 of Chapter V of the SOR as to the
ACP’s analysis are embarrassing and are denied. As explained above, the GIR made
no interpretation of the mineral properties of the basalt at foundation level.

4.60

In his First Expert Report, Mr. Lewis utilised the ACP’s PQA. However, various
criticisms have been made by Mr. Shilston regarding alleged errors in the ACP’s
PQA.182 Mr. Lewis has addressed those concerns in his report.183 While these are

181
182
183

See paragraph 643 of Chapter V on pdf page 811 of the SOR. {SOR/811}
See paragraphs 138-142 of Chapter 3 on pdf page 70 of the Second Expert Report of David Shilston.
{C-EX-26/70}
See Appendix A from pdf page 229 of the Second Expert Report of Paul Lewis. {R-EX-26/229}
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ultimately of no consequence, to test his opinion, Mr. Lewis has used the Atkin’s
version of the PQA in his Second Expert Report.
i.

Geological Strength Index

4.61

The GIR provided a geological characterization and interpretation of strength
parameters, by way of geologic strength index (“GSI”), for (1) basalt (massive and
columnar) and (2) “Sheared Basalt in Aguadulce Fault Zone and at Contacts”. This is
provided in Table 5-4 of the GIR.184

4.62

It is the Contractor’s case that it could have assumed to encounter columnar and
massive basalt outside of the AFZ. In Table 5-4 of the GIR, the ACP interpreted that
the columnar and massive basalt would have a GSI = 22 to 73:185

4.63

Mr. Lewis has identified that the Atkins PQA includes details of GSI
contemporaneously recorded by the Contractor. This information had not been
previously provided to the ACP. Mr. Lewis has now compared the actual GSI values
recorded by the Contractor for each of the monoliths and has considered whether they
fall within the range interpreted by the ACP in the GIR.

4.64

Figures 6.3 and 6.4 of Mr. Lewis’s Second Expert Report are extracted below.186 These
figures show:

184
185
186

(a)

in red, GSI recorded by the Contractor that was below the range given by the
ACP for columnar and massive basalt in the GIR (i.e. between 0 and 21);

(b)

in green, GSI recorded by the Contractor that falls within the range given by the
ACP for columnar and massive basalt in the GIR (i.e. between 22 and 73); and

(c)

in red hatching, the areas associated with the AFZ, LH1 fault and NWIWW
fault.

See Table 5-4 “Geological Strength Index – Basalt Formation (Table 5)” on pdf page 27 of the GIR at Exhibit
C-0684. {C-0684/27}
See Table 5-4 “Geological Strength Index – Basalt Formation (Table 5)” on pdf page 27 of the GIR at Exhibit
C-0684. {C-0684/27}
See Appendix F on pdf page 260 of the Second Expert Report of Paul Lewis. {R-EX-26/260}
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Figure 5: Figure 6.3 from Part II of the Second Expert Report of Paul Lewis

Figure 6: Figure 6.4 from Part II of the Second Expert Report of Paul Lewis
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4.65

Mr. Lewis concludes as follows:187

4.66

It is notable that Mr. Shilston did not perform this analysis in his Second Expert Report.
Mr. Shilston instead, prefers an approach which seeks to re-interpret the GSI values in
the GIR.188 Mr. Shilston even goes on a frolic through the CPP Report to re-define the
ACP’s GSI values. Mr. Shilston’s calculation of GSI is not the ACP’s interpretation
of GSI given in the GIR, and therefore, Mr. Shilston’s analysis is flawed and of no
relevance whatsoever.

4.67

The reason Mr. Shilston says he needs to undertake this exercise is because he says that
the “GIR does not provide a drawing to show the spatial extents of each rock mass
type”.189 However, Mr. Shilston forgets the Contractor’s own argument, that “in the
areas not set out in Table 5-3, basalt (including massive and columnar basalt) was
anticipated”.190 Furthermore, and rather obviously, the GIR only distinguishes between
two types of basalt material:191
(a)

basalt (massive and columnar) – which was given a GSI of 22-73; and

(b)

sheared basalt in the AFZ and at Contacts – which was given a GSI of 2-28.

4.68

Notably, Mr. Shilston misrepresents that the GSI values he relies upon (i.e. 0-28, 28-73
and 28-73 with 0.2m to 2m wide shear zones with GSI 2-28) are from the GIR. That is
simply not correct.192 Table 5-4 of the GIR (or anywhere else) does not provide the
figures calculated by Mr. Shilston. Mr. Shilston’s representation that these are figures
provided in the GIR is very misleading, and wrong. Mr. Lewis has also observed Mr.
Shilston’s misleading presentation of his analysis in this regard. As Mr. Lewis
concludes:193

4.69

Ultimately, there is simply no need for Mr. Shilston to have undertaken his own
analysis, because the ACP provided its interpretation in the GIR. All that needs to occur

187
188
189
190
191
192
193

See paragraph 6.74 of Part II on pdf page 164 of the Second Expert Report of Paul Lewis. {R-EX-26/164}
See Section 5.6.3.4 of Chapter 5 on pdf page 337 of the Second Expert Report of David Shilston.
{C-EX-26/337}
See paragraph 154 of Chapter 5 on pdf page 337 of the Second Expert Report of David Shilston.
{C-EX-26/337}
See paragraph 607 of Chapter V on pdf page 803 of the SOR. {SOR/803}
See Table 5-4 “Geological Strength Index – Basalt Formation (Table 5)” on pdf page 27 of the GIR at Exhibit
C-0684. {C-0684/27}
See Figure 5-33 of Chapter 5 on pdf page 346 of the Second Expert Report of David Shilston.
{C-EX-26/346}
See paragraph 6.188(4) of Part II on pdf page 203 of the Second Expert Report of Paul Lewis.
{R-EX-26/203}
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is for the ACP’s interpretation to be applied to the physical conditions actually
encountered. That is what is prescribed in Sub-Clause 4.12 [Unforeseeable Physical
Conditions] of the Conditions of Contract.
4.70

The reason that Mr. Shilston has not done this is because when the ACP’s interpretation
is applied, the contractual test is not satisfied, as Mr. Lewis has demonstrated.
ii.

Shear and fracture zones

4.71

The Contractor’s argument is that, because the ACP only allegedly interpreted one
shear zone (which is denied and also based on a document that does not even form part
of the GIR), and the Contractor encountered “hundreds of shear zones”, its claim has
been demonstrated.194 This statement must be read with extreme caution. Presumably,
the Contractor’s case is that each of these hundreds of shear zones should have been
specifically listed in the GIR, even though in total they amount to just 4% of the basalt
reach of the PLE as relevant to this claim. The Contractor’s case is an obvious
nonsense.

4.72

The first observation the ACP wishes to make is about Figure 80 in Chapter V of the
SOR, which appears immediately below the statement identifying the alleged number
of shear, fault and fracture zones the Contractor encountered.195 Unfortunately, Figure
80 is not a representation of the shear, fault and fracture zones the subject of this claim
– but is a visual representation of all shear, fault and fracture zones throughout the basalt
reach of the PLE. This specifically includes those areas that are the subject of the other
three claims and in areas where the ACP stated sheared basalt would be present.

4.73

Mr. Shilston has identified that the total area of this claim for which shear, fault and
fracture zones were recorded by the Contractor is only 4%.196 Conversely, 96% of the
basalt reach of the PLE was not affected by shear, fault and fracture zones. Mr. Lewis
agrees and notes that “Evidently, the percentage of the ground affected by shearing and
fracturing is relatively small.”197

4.74

Even so, there is an important step that the Contractor refuses to address – causation.
The geologic features (shear, fault and fracture zones) were obviously not the reason
for the additional volumes of lean concrete. If they were, there would be a correlation
between depth of lean concrete and the geological features. But, as Mr. Lewis has
explained, and even Mr. Shilston now appears to admit that there is no direct
correlation.198

4.75

In Mr. Lewis’ First Expert Report, he undertook an analysis based on the ACP’s PQA
of whether there was an identifiable correlation between geologic features mapped by
the Contractor at the foundation level to the volumes of lean concrete that were

194
195
196
197
198

See paragraph 710 of Chapter V and the heading above paragraph 710 of Chapter V on pdf page 828 of the
SOR. {SOR/828}
See Figure 80 of Chapter V on pdf page 828 of the SOR. {SOR/828}
See paragraph 55 of Chapter 5 on pdf page 295 of the Second Expert Report of David Shilston.
{C-EX-26/295}
See paragraph 6.106 of Part II on pdf page 175 of the Second Expert Report of Paul Lewis. {R-EX-26/175}
See paragraph 10 of Chapter 5 on pdf page 281 of the Second Expert Report of David Shilston.
{C-EX-26/281}
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subsequently poured.199 Mr. Lewis took seven different locations to compare between
volumes of lean concrete poured below the monoliths in the PQA as well as the
Contractor’s drawings SK-P-A-2586 to SK-P-A-2588 (the “Contractor’s Geologic
Map”)200 to see if there was a correlation between the geologic conditions encountered
and the volumes of lean concrete poured.
4.76

His conclusion was that “there is no basis or justification for the relationship between
geologic features, rock mass conditions, or rock formation types to the amount of overexcavation and depth of lean concrete placed being claimed by the Contractor”.201

4.77

The Contractor simply does not engage with the ACP’s case and Mr. Lewis’
conclusions in this regard. Instead, what it does is attack the PQA. While the criticisms
made are unfounded, Mr. Lewis has this time used Mr. Shilston’s own version of the
PQA (i.e. the Atkins PQA) to assess if there is a correlation. The results from both
PQA’s are the same. Mr. Lewis’s summary table is shown below:202

Figure 7: Table 6.1 of Part II of the Second Expert Report of Paul Lewis

4.78

Again, this is an analysis that Mr. Shilston could have done, but chose not to do. It is
clear that there is no causal link between shearing, faulting and fracturing and the
volumes of lean concrete placed. Mr. Shilston now appears to concede:203

4.79

The ACP does not deny that geologic features were mapped by the Contractor.
However, Sub-Clause 4.12.4 [Unforeseeable Physical Conditions] of the Conditions of
Contract is very clear that where the requirements of Sub-Clause 4.12.2 [Unforeseeable
Physical Conditions] are met, the Contractor is entitled to recover “such Cost” that was

199
200
201
202
203

See Section 10E of Part II on pdf page 194 of the First Expert Report of Paul Lewis. {R-EX-12/194}
See Exhibit Shilston(I)-31. {C-EX-5.31}
See paragraph 10.70 of Part II on pdf page 206 of the First Expert Report of Paul Lewis. {R-EX-12/206}
See Table 6.1 of Part II on pdf page 186 of the Second Expert Report of Paul Lewis. {R-EX-26/186}
See paragraph 10 of Chapter 5 on pdf page 281 of the Second Expert Report of David Shilston.
{C-EX-26/281}
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“due to these conditions”.204 The issue to be considered is whether or not those geologic
features were the cause of the additional volumes of lean concrete, and the other costs
being claimed.
4.80

Based on the evidence available, the answer is clearly that the geological features had
no impact at all. Moreover, the Contractor’s contemporaneous geologic mapping
reveals that no adverse features (i.e. faults, shears and fractures) were recorded at all
below the foundation of 36 monoliths based on the Atkins PQA as Mr. Lewis has
observed:205

Figure 8: Monoliths with no recorded adverse geologic features

4.81

Mr. Lewis has then considered the volumes of lean concrete poured at these locations
and makes the following calculation:206

4.82

Obviously, the costs sought for these particular monoliths cannot be allowed.
Furthermore, there are many other monoliths with very minimal features recorded.
iii.

4.83

4.84

204
205
206
207

Smectite in joints and laminations

Given the obvious difficulties with the Contractor’s case that it was the shear, fault and
fracture zones that were the reason for the additional volumes of lean concrete, in the
SOR, the Contractor has reformulated its approach. Broadly, the case is now based on:
(a)

a presumption that even though chlorite was contemporaneously recorded by
the Contractor in its geological surveys, again, this was actually smectite; and

(b)

the smectite acted as a lubricant on the surfaces of the blocks when disturbed or
removed by a small backhoe excavator during foundation cleaning.207

This is a new case never presented in either the SOC or the DAB Referral 13A
proceedings. There is also no contemporaneous evidence supporting the Contractor’s

See Sub-Clause 4.12 [Unforeseeable Physical Conditions] on pdf page 59 of the Conditions of Contract at
Exhibit R-0007. {R-0007/59}
See paragraph 6.145 of Part II on pdf page 186 of the Second Expert Report of Paul Lewis. {R-EX-26/186}
See paragraph 6.147 of Part II on pdf page 187 of the Second Expert Report of Paul Lewis. {R-EX-26/187}
See paragraph 43 of Chapter 5 on pdf page 294 of the Second Expert Report of David Shilston.
{C-EX-26/294}
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new smectite theory. In fact, the contemporaneous evidence supports that chlorite was
identified in the Contractor’s very own surveys.208
4.85

The ACP starts with the Contract. The Contractor’s case is not based on the GIR, but
is based on the borehole logs. The borehole logs (which the Contractor says wrongly
recorded chlorite rather than smectite) are part of the Volume VI Documents, which
were issued for information purposes. Furthermore, the parties agreed that the Volume
VI Documents cannot be relied upon by the Contractor as a basis for making a claim
against the ACP.209 The ACP has considered the Contractor’s new case theory without
prejudice to this starting position.

4.86

The first observation Mr. Lewis makes is about the extent of the alleged smectite and
its apparent ability to act as a lubricant. Mr. Lewis has identified that, even though Mr.
Shilston considers the smectite would act as a lubricant, his view of the ‘smectite’ he
observed in the Contractor’s borehole P1006 was that it was “hard black clay”.

Figure 9: Extract of Figure 5-9 from Chapter 5 of Mr. Shilston’s Second Expert Report

4.87

However, Mr. Shilston ignores this in his Figure 5-20 and he wrongly characterizes the
joint infill as “soft”, when it clearly should have been characterized as “compact”.210
The result is that Mr. Shilston’s GSI analysis is wrong. Mr. Lewis concludes:211

4.88

Mr. Lewis also has some concerns regarding the effect of the Contractor’s new theory.
The Contractor’s case is that where smectite is present, it was presumably pervasive
throughout the rock mass. This must mean that the lubrication was also present
throughout. However, the Contractor was able to reach a position where it was satisfied
that it could commence the pouring of lean concrete. What Mr. Shilston does not do is
explain the mechanism for the disappearance of smectite in joints or the change in

208
209
210
211

See paragraph 40 on pdf page 12 of the Second Witness Statement of Claudio Corbella. {C-WS-29/12}
See Sub-Clause 5.1 [General Design Obligations] on pdf page 69 of the Conditions of Contract at
Exhibit R-0007. {R-0007/69}
See paragraphs 6.65 and 6.66 of Part II on pdf page 160 of the Second Expert Report of Paul Lewis.
{R-EX-26/160}
See paragraph 6.67 of Part II on pdf page 161 of the Second Expert Report of Paul Lewis. {R-EX-26/161}
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conditions that prohibited the swelling of the smectite that would have allowed the
alleged over-excavation to stop at the level that it did.212
4.89

This is problematic for the Contractor, because if the physical condition that it alleges
really did exist, the excavation would have simply continued downwards as further
loose and lubricated material would simply continue to be removed. This obviously
did not occur.

4.90

Mr. Lewis has also tried to understand this new phenomenon by looking at the
photographs of the cores relied upon by Mr. Shilston. Mr. Lewis has observed that the
“hard black clay” in borehole P1006 was identified well below groundwater level and
as such would have been fully hydrated (saturated). He goes on to note that the core
sample and “hard black clay” infill remain fully intact.213

4.91

Mr. Lewis is of the view that “if smectite was the cause of loosening of rock blocks at
foundation level, the core sample itself would have experienced the same effects of
swelling or shrinkage and lubrication causing the core sample to have separated. This
is especially true considering the handling of the core that would have occurred during
its’ extraction, placement in the core box, transportation and physical examination by
Mr. Shilston”.214

4.92

Mr. Lewis then reviews the photograph for ACP’s borehole NML-028, being the
borehole that Mr. Shilston makes a comparison to.215 Mr. Lewis notes: “I note here
again that the core and joint infilled with hard black clay exhibited in Mr. Shilston’s
Figure 5-9 and shown in my extract, Figure 6.20 below, appears to be intact and does
not appear to have been impacted by the lubrication and swelling or shrinkage that Mr.
Shilston claims would have loosened blocks of rock at foundation level. Again, this
core experienced handling, transportation and physical inspection by the geologist who
would have logged the core”.

4.93

It is quite obvious that the new theory opined upon by Mr. Shilston simply does not
occur, because if it did, it would have revealed itself in the core boxes. It does not.

4.94

Furthermore, the smectite theory at foundation level suffers from the same deficiencies
as those discussed in relation to the Contractor’s contaminated basalt stockpile. Aside
from the fact that it is at odds with the way the case has always been put by the
Contractor in the past, if smectite was ubiquitous in the joints, as Mr. Shilston opines,
then such phenomenon would most certainly have manifested itself in the walls of the
1939 excavation. For example, the smectite would have caused the loosening of the
joints in the rock blocks due to its alleged low strength and lubrication. This, however,
simply has not occurred.

4.95

Mr. Lewis also has identified that Mr. Shilston’s attempt to draw conclusions between
the Contractor’s borehole P1006 and NML-028 is akin to an apples versus oranges

212
213
214
215

See paragraph 6.149 of Part II on pdf page 188 of the Second Expert Report of Paul Lewis.
{R-EX-26/188}
See paragraph 6.152 of Part II on pdf page 188 of the Second Expert Report of Paul Lewis. {R-EX-26/188}
See paragraph 6.152 of Part II on pdf page 188 of the Second Expert Report of Paul Lewis. {R-EX-26/188}
See Figure 5-9 of Chapter 5 on pdf page 293 of the Second Expert Report of David Shilston.
{C-EX-26/293}
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comparison. Borehole P1006 was drilled in a fault zone, whereas NML-028 was not.216
The mineral properties of basalt in a faulted area will obviously be different to those
drilled in a relatively undisturbed area, and even the Contractor’s expert Professors
Suarez and Garcia acknowledge this.217 Mr. Shilston then relies on this comparison to
support his argument that all chlorite is actually smectite. This is quite a remarkable
conclusion. Mr. Shilston’s argument that the GIR “implies” that joints outside the AFZ
would not be infilled is also a leap of faith.218
4.96

Mr. Lewis has also identified that Mr. Shilston further skews the results of his analysis
as to the percentage of joints that would have (allegedly) been infilled with smectite by
selectively relying on boreholes drilled in poor areas of rock (i.e. in the AFZ for
example) as well as in La Boca.219

4.97

Fundamentally, however, the new smectite argument (even if it was correct, which it is
not) suffers from the same deficiency as that for shear zones – there is no causal
connection between the alleged geologic feature and the additional volumes of lean
concrete. Following Mr. Lewis’s other comparative analyses, he has considered the
same seven areas to see if there is any correlation between the presence of chlorite /
smectite in joints, fault zones, shear zones and fracture zones and volumes of lean
concrete placed.

4.98

Mr. Lewis has taken the same seven locations used in his analysis for shear zones to
see if there is any correlation between jointing and lean concrete. There clearly is not.
Mr. Lewis concludes:220

4.99

Finally, as to laminations, Mr. Lewis remains of the view that the examples of
laminations relied upon by Mr. Shilston are actually, examples of mechanical breaks in
the basalt.

4.100 As a final check, Mr. Lewis has prepared what he describes as a “heat map” which
compares the design excavation surface to the Contractor’s ‘modified ground surface’
provided during document production. From this, Mr. Lewis has been able to make
various observations:

216
217
218
219
220

See paragraph 6.157 of Part II on pdf page 191 of the Second Expert Report of Paul Lewis. {R-EX-26/191}
See paragraph 217 on pdf page 80 in the First Expert Report of Professors Suarez and Garcia.
{C-EX-27/80}
See paragraph 99 of Chapter 5 on pdf page 311 of the Second Expert Report of David Shilston.
{C-EX-26/311}
See paragraph 6.165 of Part II on pdf page 192 of the Second Expert Report of Paul Lewis. {R-EX-26/192}
See paragraph 6.176 of Part II on pdf page 199 of the Second Expert Report of Paul Lewis. {R-EX-26/199}
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Figure 10: Figure 6.7 from the Second Expert Report of Paul Lewis221

4.101 Mr. Lewis notes as follows:222

4.102 Mr. Lewis’ observation in paragraph 6.88 of Part II of his Second Expert Report is
critical. That is, over excavation in areas adjacent to deep, narrow excavations, such as
in the cross unders, as well as in the areas adjacent to the monolith shear keys, was
present in both the areas in basalt as well as in the areas in La Boca. Again, this is

221
222

See Appendix F of Part II on pdf page 262 of the Second Expert Report of Paul Lewis. {R-EX-26/262}
See paragraphs 6.87 and 6.88 of Part II on pdf page 168 of the Second Expert Report of Paul Lewis.
{R-EX-26/168}
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another key indicator that it was not the geologic conditions that were driving the overexcavation, but were the result of the Contractor’s means and methods.
d.

Element 7: Were the physical conditions Unforeseeable?
i.

Summary

4.103 The ACP’s primary position is that the Contractor has failed to establish entitlement
under Sub-Clause 4.12.2(a) [Unforeseeable Physical Conditions] of the Conditions of
Contract. Without prejudice to this, the ACP has addressed whether the physical
conditions said to have been encountered by the Contractor were Unforeseeable, from
the information provided, other than the GIR.
4.104 With respect to Claim 47, the presence of shear zones should have been anticipated,
and was reasonably foreseeable, from a review of the RFP documents provided by the
ACP. It is to be recalled that the Contractor said that it had thoroughly reviewed this
information and, in any event, is deemed to have done so, by virtue of Sub-Clause
4.10.2 [Site Data] of the Conditions of Contract.
ii.

The GDR – Volume VI, Part 2223

4.105 The ACP’s position on the GDR is explained in paragraphs 5.71-5.74 of Chapter VI of
the SOD. The ACP denies the alleged misrepresentation of the GDR, even though it is
not clear from the Contractor’s case what that apparent misrepresentation actually is.
4.106 While the ACP explains Plate 42A below, the Contractor’s arguments about rock
hardness are, again, incorrect. Rock hardness (i.e. the “RH” values) refers to the field
hardness tests conducted on rock core samples taken during the drilling and logging of
the boreholes. This does not relate to ‘rock mass strength’ – by saying rock has a rock
hardness of a particular value does not correlate to an area having an equivalent rock
mass strength, which is a function of several parameters. The ACP denies that rock
hardness gave an indication, in “practical terms”, that the rock would be suitable for
the design and construction of the foundations of heavy civil engineering structures.224
4.107 The ACP also notes that the reference to the quote in paragraph 720 of Chapter V of
the SOR apparently given by Mr. Shilston does not appear in the part of his report
indicated and the ACP cannot find such a statement in his report at all.
iii.

The Plates – Volume VI, Part 2, GDR, Annex 6.2

4.108 It is worth noting that the underlying data on which the Plates were based was provided
in the RFP documents for the Tenderers to make their own interpretation.

223
224

See paragraphs 718-728 of Chapter V from pdf page 829 of the SOR. {SOR/829}
See paragraph 720 of Chapter V on pdf page 830 of the SOR. {SOR/830}
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iv.

Plate 10

4.109 The ACP maintains its arguments set out in the SOD in relation to Mr. Lewis’
projections of the shear zones indicated on Plate 10.225 Mr. Lewis has some notable
concerns with this criticism:226

4.110 The ACP denies that its analysis is making light of a complex issue.227 The ACP is
simply indicating another analysis that GUPC could have performed but evidently did
not.
4.111 The alleged irony in paragraph 624 of Chapter V of the SOR about extrapolations is
unfortunate, because of the simple point that the extrapolations performed by Mr. Lewis
and Mr. Page were not purporting to represent the actual conditions, but were being
used to predict where shearing could reasonably be expected. Furthermore, Mr.
Shilston undertook this same exercise in his First Expert Report so the attack on Mr.
Lewis is surprising.228 However, the Contractor’s mosaic drawing purported to depict
extrapolations as actual conditions.
v.

Plates 14 and 16

4.112 The Contractor complains that Plates 14229 and 16230 are not relevant to its claims. The
ACP’s case is that they are. The ACP repeats and relies on paragraphs 5.75-5.79 of
Chapter VI of the SOD.
4.113 The ACP repeats in particular:

225
226
227
228
229
230
231
232

(a)

Mr. Page, the Contractor’s former geotechnical expert, considered that Plates
14 and 16 revealed that 48% of the foundation surface corresponded to
“moderately high (strongly) weathered/closely fractured basalt”;231 and

(b)

Plate 16 demonstrated through seismic refraction and multi-channel analysis of
shear waves that variable rock was expected to be found in the PLE.232

See paragraphs 5.85-5.87 of Chapter VI from pdf page 506 of the SOD. {SOD/506}
See paragraph 6.212 of Part II on pdf page 210 of the Second Expert Report of Paul Lewis. {R-EX-26/210}
See paragraph 622 of Chapter V on pdf page 808 of the SOR. {SOR/808}
See paragraphs 61-73 of Chapter 5 on pdf page 73 of the First Expert Report of David Shilston.
{C-EX-5/73}
See Volume VI Plate 14 at Exhibit R-0313. {R-0313}
See Volume VI Plate 16 at Exhibit R-0314. {R-0314}
See pdf page 11 of the Supplemental Expert Report of T. C. Page in response to the Expert Report of Dr.
Donald Bruce in Referral 11 dated 25 May 2014 at Exhibit R-0718. {R-0718/11}
See Volume VI Plate 16 at Exhibit R-0314. {R-0314}

65

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 484 of
843

vi.

Plate 42A

4.114 The Contractor’s arguments at paragraphs 647 and 648 of Chapter V of the SOR are a
repetition of the SOC, and the ACP has already addressed these in the SOD. The ACP’s
position in response is quite simple.233
4.115 The description of Plate 42A is “Floor Foundation Plan View Geologic Formation”.
A ‘shear zone’ is not a geologic formation. Basalt and La Boca are, however, geologic
formations. The purpose of Plate 42A was not to map the shear zones at foundation
level, it was to identify the geologic formation. That is exactly what it did. It is not a
structural geologic map and the suggestion why this simple statement of fact is “not
credible” is not explained or understood.234 The ACP gave details of the approximate
locations of shear zones in Table 5-3 of the GIR.235
4.116 Again, the ACP notes that neither GUPC, or any of the Tenderers, would have relied
on a geologic formation map, contained as part of the Volume VI reference information,
to gain an understanding of the rock mass conditions in the PLE.
vii.

Technos Report – Volume VI, Part 2, GDR, Annex 6.6

4.117 The ACP’s position regarding the Technos Report is explained in paragraphs 5.93-5.98
of Chapter VI of the SOD. The suggestion (again) that the ACP’s submissions in this
regard were misleading is denied. In the context where even Mr. Shilston now admits
that only 4% of the basalt reach of the PLE (outside of the AFZ, NWIWW and LH1
faults) was either sheared, faulted and fractured, the Contractor’s arguments are not
understood.236 The assertions at paragraphs 753-760 of Chapter V of the SOR are
denied.
viii.

Boreholes – Volume VI, Part 2, GDR, Annex 6.3

4.118 The ACP’s position regarding the boreholes is explained in paragraphs 5.99-5.105 of
Chapter VI of the SOD. The Contractor again maintains its erroneous argument that
the ACP and its experts are wrong to believe that a tenderer would have looked at all
the information to gain an understanding of the basalt reach of the PLE. This is, quite
clearly, wrong, and the assertions that the ACP’s analysis is wrong are denied. Indeed,
that is what GUPC says it did. Furthermore, the ACP again highlights that Mr. Shilston
performed the analysis as a whole and himself was able to identify the variability of the
conditions in the basalt reach of the PLE.237
4.119 Mr. Lewis has considered the arguments put forward on the new smectite theory and
that it was erroneous for the ACP to have logged chlorite when it was (apparently)

233
234
235
236
237

See paragraphs 647-650 of Chapter V from pdf page 812 of the SOR. {SOR/812}
See paragraph 649 of Chapter V on pdf page 814 of the SOR. {SOR/814}
See Table 5-3 “Approximate Locations of Sheared Basalt” on pdf page 26 of the GIR at Exhibit C-0684. {C0684/26}
See paragraph 55 of Chapter 5 on pdf page 295 of the Second Expert Report of David Shilston.
{C-EX-26/295}
See paragraph 10.112 of Part II on pdf page 219 of the First Expert Report of Paul Lewis. {R-EX-12/219}
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smectite. Mr. Lewis has considered the report of Professors Suarez and Garcia and
notes that they say:238

4.120 Mr. Lewis notes that “these extreme laboratory techniques could not possibly have been
conducted or expected to within the experience of a competent geologist performing
field logging of borehole cores and again, chlorite was identified on the borehole
logs”.239
4.121 Mr. Lewis goes on to ultimately conclude:240

ix.

CPP Report – Volume VI, Part 2, GDR, Annex 6.9

4.122 The ACP’s position regarding the CPP Report is explained in paragraphs 5.106-5.112
of Chapter VI of the SOD. Regarding the RMT analysis performed by Mr. Shilston,
whilst this obviously identifies the variability of the basalt types across the basalt reach
of the PLE, as was explained in the GIR in any event, the Contractor’s records rarely
recorded rock mass type and as such, there is insufficient evidence to compare
anticipated with actual.241
4.123 Furthermore, while the CPP report did divide the rock mass types into four categories,
the GIR only divided it into two, insofar as it provided GSI values for. Given that GSI
values were recorded by the Contractor, a comparison can be made. When that
comparison is made, the physical conditions were not more adverse as the ACP has
explained in Section 4.c above.
x.

Historical Reports and Photographs – Volume VI, Part 2, GDR,
Annex 6.8

4.124 The ACP’s position regarding the boreholes is explained in paragraphs 5.113-5.130 of
Chapter VI of the SOD. Having reviewed the Contractor’s arguments at paragraphs
778-796 of Chapter V of the SOR, there is nothing explained that causes the ACP to
question its position.

238
239
240
241

See paragraph 43 on pdf page 16 of the First Expert Report of Professors Suarez and Garcia.
{C-EX-27/16}
See paragraph 6.231 of Part II on pdf page 214 of the Second Expert Report of Paul Lewis. {R-EX-26/214}
See paragraph 6.234 of Part II on pdf page 214 of the Second Expert Report of Paul Lewis. {R-EX-26/214}
See Section 5.6.3.4 of Chapter 5 on pdf page 337 of the Second Expert Report of David Shilston.
{C-EX-26/337}
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4.125 The ACP notes the contradictory approach taken by the Contractor. When there are
boreholes outside of the areas the subject of the claim, the Contractor claims they are
irrelevant and the ACP is allegedly misleading the Tribunal by referring to them.
However, when there is information in the historical report that relates to a totally
different project in a different area that supports the Contractor’s case, it is, of course,
highly relevant.
4.126 The ACP believes that all of the information it provided should be considered. This
particularly includes the fact that the ACP made access available to the 1939
excavation. The assertion that Mr. Lewis’ comparison between the photos taken of the
1939 excavation and those taken in the PLE is “of non value” is nonsense.242 They are
a useful comparison between anticipated and actual.
xi.

Estimate of shear zones outside of AFZ

4.127 Given that Mr. Shilston now admits that only 4% of the basalt reach of the PLE (outside
of the AFZ, NWIWW and LH1 faults) was either sheared, faulted and fractured, the
calculation of a reasonable estimate of shear zones seems to have little significance.243
4.128 Mr. Lewis has noted a misleading change in position by Mr. Shilston. Whereas in his
First Expert Report, Mr. Shilston calculated an estimate of shear zones (1.3%) that he
says could be reasonably foreseen outside of the AFZ, he now compares this to all
features. Why Mr. Shilston has done this is because the contemporaneous evidence
does not fit with his assertions about what was reasonably foreseeable, and in fact,
undermines it.
4.129 Mr. Lewis has used the Atkins PQA to calculate the shear zones outside of the AFZ.
The result is that there are just four shear zones occupying 0.10% of the basalt reach of
the PLE.244 This is, clearly, less than Mr. Shilston’s 1.3% estimate in his First Expert
Report.245 Mr. Lewis’s conclusions on Mr. Shilston’s approach are clear:246
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See paragraph 788 of Chapter V on pdf page 850 of the SOR. {SOR/850}
See paragraph 55 of Chapter 5 on pdf page 295 of the Second Expert Report of David Shilston.
{C-EX-26/295}
See Figure 6.37 of Part II on pdf page 212 of the Second Expert Report of Paul Lewis. {R-EX-26/212}
See Table 6-3 of Chapter 5 on pdf page 85 of the First Expert Report of David Shilston. {C-EX-5/85}
See paragraph 6.218 of Part II on pdf page 211 of the Second Expert Report of Paul Lewis. {R-EX-26/211}
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xii.

Conclusions – the physical conditions were reasonably foreseeable

4.130 The ACP maintains its position that information was provided by the ACP that
indicated the physical conditions in the basalt reach of the PLE. Based on a review of
this information, it is evident that the physical conditions encountered were not
Unforeseeable.
e.

Blasting Means and Methods
i.

Summary

4.131 Consistent with the position set out in Dr. Konya’s Second Expert Report, the ACP
maintains that the Contractor’s drilling and blasting was flawed in a number of respects,
including the following:
(a)

the Contractor’s test blasting program was insufficient;

(b)

holes were set out inaccurately;

(c)

drillhole depths were poorly controlled;

(d)

the majority of the Contractor’s blasts were designed with an inappropriate
stiffness ratio;

(e)

the Contractor’s records show numerous lost holes;

(f)

the Contractor has admitted to adopting excessively large drilling tolerances;

(g)

the timing was ineffective, and in some cases, fired completely in reverse;

(h)

not only were holes inaccurately drilled, but many were even designed with
crooked rows; and

(i)

the violence factor of many of the blasts was excessive.
ii.

The Contractor’s assessment of the effects of its drilling and blasting
is incorrect

4.132 In the SOR, the Contractor’s position is that its drilling and blasting practices “reflected
good industry standard”,247 based on what it describes as “a detailed analysis of all
foundation blasts in areas where GUPC suffered over-excavation”,248 which amounts
to a set of 144 blasts, as included in Appendix C of the report of Mr. Wallace and Dr.
Aimone-Martin.249
4.133 In the SOR, the Contractor references the Witness Statement of Mr. Lopez in support
of the notion that it hired experts to prepare drilling patterns and supervise their
execution.250 Yet, this is not supported by Mr. Lopez’s testimony. Although he does
reference the involvement of Mr. Lennart Abersten to design 127 blast design patterns,
247
248
249
250

See paragraph 834 of Chapter V on pdf page 860 of the SOR. {SOR/860}
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none of these designs have ever been provided to the ACP. As Mr. McLean confirms,
Mr. Abersten was only engaged to consult on blasts near freshly poured concrete.251
He did not supervise any of the blasts.
4.134 The involvement of Maxam, as described by Mr. Lopez, is not credible. As Mr.
McLean explains, Mr. Lopez was not present on Site during drilling and blasting
activities.252 The Contractor’s description that “the blast design was completed by
Maxam’s team, who modelled every blast using state of the art computer modelling”253
is misleading. It was the Contractor that drilled the blastholes on Site, and, as accepted
by Mr. Lopez, the Contractor departed from the design.254 Once the blastholes are
drilled, the blast design is, for the most part, set. There were, by that stage, very few
parameters left for which Maxam could possibly have had any design input.255
4.135 The witness testimony of Mr. Lopez does not record that Maxam “modelled every blast
using state of the art computer modelling”,256 as suggested in the SOR. What Mr.
Lopez in fact states is that “on this Project, we used a computer simulation for each
blast in order to validate how far the blasted rock would travel”.257 Dr. Konya confirms
that no such state of the art computer modelling exists.258 Despite the Contractor’s
attempts to mischaracterize the statement of Mr. Lopez, it is clear that this was not the
sophisticated modelling of each blast that the Contractor seeks to portray.
4.136 It is misleading for the Contractor to suggest that “Once the blast designs had been
completed, they were reviewed and approved by both GUPC and ACP”.259 By the time
the Contractor had drilled the holes, the blast was for the most part already designed.
The only design input Maxam can have had at that stage was in the explosive and
stemming that could be loaded into the holes. It is stated by Mr. Wallace and Dr.
Aimone-Martin that the deficiencies in the Contractor’s design, identified by Dr. Konya
in his First Expert Report, were rectified on site by Maxam’s design changes. How
then did GUPC review this ‘design’, once Maxam had purportedly amended it? It is not
explained how the ACP could have possibly reviewed it at this stage.
4.137 As Mr. McLean set out in his First Witness Statement, the ACP’s review of the blast
plans was limited to a check for compliance with the Employer’s Requirements,
including in respect of safety, under the Contract,260 and was certainly not a verification
of the design, which, in any event, was not the ACP’s responsibility.
iii.

The Contractor’s test blasting process

4.138 In the SOR, the test blasting program purportedly carried out is also mischaracterized
by the Contractor.261 Mr. McLean clearly sets out that the Contractor submitted five
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test blast plans, and carried out five test blasts, after which it carried out no further test
blasting activities.262
4.139 The Contractor may have used its five test blasts to evaluate vibration levels and to
understand air-blast overpressures, but as set out in the First Expert Report of Dr.
Konya, “the consequences of the deficient test blasting program were that the
Contractor did not gain the understanding of the rock conditions it ought to have
obtained from the outset, and throughout the Works, and that the Contractor did not
attempt to refine its blasting practices through testing, either to minimize overbreak
below grade, or to reduce contamination of the blast material”.263
4.140 To suggest that the test blasts were used to assess fly rock is clearly incorrect, given
that the Contractor did not even clear the surface of loose material, including rocks,
before blasting, as can be seen from the below picture, included by Mr. Wallace and
Dr. Aimone-Martin in their report, showing the surface condition after drilling of the
blast holes for test blast number 1:264

Figure 11: Surface conditions during test blast number 1

4.141 The ACP maintains that the five test blasts performed by the Contractor represented a
“test blasting program [that] was inadequate, both in terms of range and number of
tests carried out”,265 and neither the Contractor, nor its experts, have provided any
evidence to the contrary, to show that anything was gleaned from the five test blasts,
much less that such learnings were put into effect. Clearly, the Contractor and its
experts do not understand what is required to perform successful drilling and blasting
operations.
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4.142 The Contractor asserts in the SOR that it used “pre-split holes and caution holes to
protect the back wall and to create a smooth and stable back wall face”,266 but this is
just one of many examples of the Contractor’s general misunderstanding of the science
of drilling and blasting. As Dr. Konya explains, pre-splitting alone does not protect the
back wall, and poorly executed blasts, such as the majority of those executed by the
Contractor, can blow through a pre-split, and significantly damage the rock behind.267
Misunderstandings such as this explain the difficulties that the Contractor caused for
itself through its drilling and blasting activities.
4.143 As Dr. Konya explains “In all situations, the presplit blast needs to be fully fired, with
about a 100 ms delay before the first row of the production blast is fired”.268 Yet, the
Contractor’s own drilling and blasting records show numerous instances in which the
Contractor fired blasts with the presplit initiated after the production holes. Taking
blast 884 as an example, Dr. Konya shows that the Contractor often sequenced its blasts
in the opposite sequence to which it is intended to work.269 The sequencing and timing
of a blast is absolutely fundamental, but the Contractor, and notably its blasting experts,
Mr. Wallace and Dr. Aimone-Martin, had no appreciation of this. The effect of this, as
Dr. Konya confirms, is that “…the previous rows to start radially fracturing before the
presplit is fired and break back over 6 meters beyond the presplit line”.270
iv.

The ACP’s criticisms of the drilling of the blast holes are correct

4.144 In the SOR, the Contractor contends that the analysis carried out by Dr. Konya and the
ACP regarding drilling and blasting is “fundamentally flawed and cannot be relied
upon”.271 This statement is simply false, and is not in fact supported by the Expert
Report of Mr. Wallace and Dr. Aimone-Martin.
4.145 As Dr. Konya sets out in his Second Expert Report, the analysis carried out by Mr.
Wallace and Dr. Aimone-Martin is premised on outdated, often incorrect, theories of
drilling and blasting. In particular, Mr. Wallace and Dr. Aimone-Martin rely upon
“rules of thumb” that have not represented the state of the art in drilling and blasting
since the 1970s, and should certainly not have been used for a project of this scale and
complexity.272
4.146 Indeed, the conclusions reached in the report of Mr. Wallace and Dr. Aimone-Martin
do not even reflect what the Contractor actually did on Site. Such is the disconnect
between what Mr. Wallace and Dr. Aimone-Martin say was the correct approach, and
what the Contractor actually did on Site, that the report on which the Contractor relies
is bordering on meaningless.
4.147 In reliance solely upon the unsubstantiated evidence of Mr. Versteele, the Contractor
asserts that “GUPC’s drilling personnel were properly trained”,273 and that there is no
266
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basis for the ACP’s assertion that the training of the Contractor’s drillers suffered from
some substantial failings. However, as set out by Mr. McLean, this is incorrect. Even
if he did arrange for a training session to take place, Mr. Versteele did not attend the
training session, and cannot therefore, attest to whether or not it was appropriate.274
Significantly, Mr. Versteele did not attend any of the five test blasts undertaken by the
Contractor either, and so did not see whether the supposedly adequate drilling was
working effectively on Site.275
4.148 Although Mr. Versteele claims that workers who had no drilling experience took
“around two months or so to learn how to use the machinery properly”,276 Mr. McLean
confirms that after the drilling training took place on 11 June 2010, drilling of the first
blast took place on 16 June 2010, with newly trained drillers undertaking drilling
activities immediately.277
4.149 In any event, the deficient training of the drillers is only important insofar as it offers
an explanation for the materially deficient blasting that was evident on Site. The fact
remains that the drilling activities on Site were not carried out in accordance with
Prudent Industry Practices. The fact that the drilling was inherently poorly controlled
is even admitted by Mr. Lopez, when he explains that the drilling rig operators freely
departed from the already sub-standard drilling design.278
v.

The blast holes were not set out accurately

4.150 The Contractor’s claim in the SOR that it followed a “rigorous process for setting out
and drilling the blast holes in accordance with industry practice, which was checked
by GUPC’s own quality team, Maxam, and ACP”279 is little more than a fiction.
4.151 The Contractor claims that its survey team used “GPS and other modern survey
equipment to find the precise location and elevation for the blast holes”.280 The
Contractor does not provide any detail as to the “other modern survey equipment” that
was purportedly used. This is telling. As Mr. McLean explains, the only surveying
that was done was by the very limited survey crews responsible for recording the
general topography of the entire site on a weekly basis.281 He states “the Contractor,
rather than surveying-in all of the intended hole locations, in fact only surveyed in the
first hole location, and then measured out the remaining holes manually from there.
This meant that the hole locations were unlikely to be accurate from the outset”.282
4.152 The photographs showing the presence of a theodolite on Site, such as that reproduced
at Figure 95 of the SOR, are not evidence of anything more than the process Mr.
McLean describes. Dr. Konya confirms that the use of Boretrak equipment is
commonplace to understand hole location and deviation in construction projects far
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smaller and less significant that the TSLP.283 The Contractor does not even contend
that anything similar was used.
4.153 Dr. Konya also confirms that the use of a tape measure for setting out holes is not
industry standard, and should not have been used on a project of the size and complexity
of the TSLP.284 The simple fact that Mr. Wallace and Dr. Aimone-Martin attempt to
justify the use of these methods is consistent with Dr. Konya’s opinion that they are not
qualified to opine on the matters of drilling and blasting in dispute between the Parties,
less still on what was the state of the art at the time.
4.154 For the Contractor to rely on Figure 16 of the expert report of Mr. Wallace and Dr.
Aimone-Martin285 as evidence that the Contractor drilled straight rows, is simply not
credible. It is not denied that the Contractor drilled some holes in straight rows. But
Dr. Konya has analysed each of the 144 blasts included at Appendix C of the report of
Mr. Wallace and Dr. Aimone-Martin, to the extent that the records have been made
available by the Contractor, and in doing so confirms his position that the Contractor
not only regularly failed to drill straight rows where intended, but in fact designed rows
not to be straight.286 Even the photograph selected by Mr. Wallace and Dr. AimoneMartin to show that Dr. Konya supposedly “cherry picked” photographs to show rows
that were not straight, does not show that the holes were drilled in straight rows, as the
Contractor claims.287
4.155 Inexplicably, the Contractor includes a photograph at Figure 98, as supposedly showing
that the Contractor “was able to drill the blast holes in a straight line, even in difficult
conditions”.288 The straight rows are not apparent, but the picture actually shows that
poorly protected drillholes (using plastic bags) have been drilled in a surface that is
littered with material that should not have been included in a blast, including loose
boulders and weathered rock or overburden material. This is consistent with the
criticisms raised by the ACP, that the Contractor was not at all careful to remove
unsuitable materials from the blast surface before drilling and blasting took place.
4.156 In the SOR, the Contractor confirms that, as set out by Mr. Lopez, the Contractor
departed from the drilling layout design, on Site. The Contractor also states that “Such
small deviations do not have any effect on the overall performance of the blast, as the
explosive charge in the blast holes can be adjusted in order to compensate, and this is
what Maxam did”.289 These admissions are significant and, as Dr. Konya confirms, this
displacement of holes on Site by drilling rig operators, with no training in blast design,
is not standard practice, and does have a significant impact on the overall performance
of the blast,290 contrary to the Contractor’s assertions. Critically, once holes have been
drilled in the incorrect locations, the blast design is lost, and adjusting the explosive
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charge in the holes cannot effectively compensate for the difficulties created in the
drilling inaccuracies.
4.157 As Mr. McLean confirms, he did not see any instances of the Contractor withdrawing
the drilling rig and drilling another hole immediately adjacent to it as a result of “weak
rock and small shear zones”291 and neither does the Contractor offer any evidence to
support the assertion that it did.
vi.

The depth of the drillholes was not properly controlled

4.158 The Contractor’s comments regarding the relevance of accurate drilling “in the first
benches”292 are misplaced. The Contractor’s inaccuracies in drillhole layout were
endemic, including in foundation level blasts, as set out by Dr. Konya. Even though
the Contractor’s Blast Plans (as-planned designs) are flawed as a matter of theory, and
the Blast Reports (as-built records) are fundamentally different, neither of them
represent the reality of what occurred on Site.
4.159 As Dr. Konya explains, seemingly the most reliable source of information regarding
what occurred on site comes from the Contractor’s own Inspection Checklists
(“ICLs”).293 These contemporaneous manuscript notes recorded the findings of the
Contractor’s Quality Team inspections, following drilling, before loading. As with all
of the Contractor’s records, these were not provided regularly, but when analysing the
available records for the same 144 blasts considered by Mr. Wallace and Dr. AimoneMartin as foundation blasts, there are a number for which ICLs were provided, and the
information they reveal is illuminating. The below Figure 12 shows an extract from
the ICL for blast number 222:294

Figure 12: Extract from ICL for Blast No. 222

4.160 The above example shows that, in terms of the accuracy of the blasthole layout, the
Blast Plan (TSL-BP-222) indicated that the blast would consist of 264 production blast
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holes,295 but that only 151 were drilled. Clearly the hole layout on Site significantly
deviated from the designed layout. But it should also be noted that the Contractor’s asbuilt (TSL-BR-222) showed that only 142 production holes were drilled on Site,296
highlighting the fiction of the Contractor’s drilling and blasting records, but also
dispelling the notion that the holes were drilled with accuracy at foundation level.
4.161 In the SOR, the Contractor describes the ACP’s criticisms of its hole depth control as
“unjustified” on the basis that it claims that “several layers of quality control [that]
ensured that the blast holes reached the required depth”.297 If such quality control did
exist, it did not succeed in ensuring the accuracy of blast hole depths. In addition, Mr.
McLean confirmed that he did not witness any occasions when a drilling rig was
brought back to re-drill a short hole.298
4.162 The Contractor first claims that the drilling team double checked the hole depth after
drilling to allow for the “blast hole to be accurately re-drilled if necessary”.299 If the
Contractor had, indeed done this, it is unclear how, when checked by the Contractor’s
Quality Inspectors, the holes consistently deviated so significantly from the designed
depth. Taking the example of blast 222 again, the ICL recorded the following in respect
of hole depths:300

Figure 13: Extract from ICL for Blast No. 222, showing blasthole depth discrepancies

4.163 The Contractor then claims that Maxam checked the depth of each hole before loading
with explosive, and used backfill stemming to shorten any holes that had been
overdrilled.301 There is no record of Maxam ever having checked the hole depths, or
having used backfill stemming. Mr. McLean confirms he did not see the use of backfill
stemming on Site. As evidence of this, the Contractor relies on the photographs at
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Figure 100,302 which purportedly show the Contractor using backfill stemming, but
which in fact, as explained by Dr. Konya, show that the hole has already been loaded.303
4.164 Taking the hole depths from each of the available ICLs provided in respect of blasts
that Mr. Wallace and Dr. Aimone-Martin claim to be foundation blasts, and comparing
them to what the Contractor had planned to do, and what the Contractor officially
submitted that it had done, the extent of the fallacy created by the Contractor’s records,
and perpetuated in the SOR, becomes clear:
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Figure 14: Hole depths as-planned vs as-built vs as-recorded in the ICLs
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4.165 As can be seen from the above charts at Figure 14, not only were the reported hole
depths (shown by the red line) often significantly different to the designed hole depths
(shown by the blue line), but the Contractor’s own physical measurements, recorded in
contemporaneous ICL documents (shown by the black line) were significantly different
to both the design and the as built, in every case.
4.166 The drillhole depths were not only inaccurate, but the hole lengths were either deeper
or shorter than either designed or reported, even within the same blast. It is clear,
therefore, that the Contractor’s own records undermine its assertion that hole depths
were adequately controlled. The hole depths were, in fact, so poorly controlled, that
the Contractor would never have achieved accurate breakage to the intended grade.
vii.

The results of the Contractor’s drilling and blasting

4.167 In the SOR, the Contractor claims that “The removal of the limited high spots that did
occur could not have contributed to the extreme over-excavation that GUPC suffered
as it was done mechanically using a hydraulic hammer in accordance with standard
industry practice”.304 But again, the Contractor’s ICLs confirm what Dr. Konya
explained in his First Expert Report, that the removal at grade was often carried out
with large excavators capable of ripping large boulders from the already uneven floor
caused by the Contractor’s errant drilling and blasting.305
4.168 At Figure 15 below is an extract from the Contractor’s Daily Activities Report for 7
April 2011,306 one of many examples of final excavation to grade carried out using
excessively large excavation equipment capable of exerting significant digging force;
in this case a Hitachi 350 excavator:

Figure 15: Extract from the Contractor’s Daily Activities Report for 7 April 2011

4.169 In fact many of the deficiencies in the Contractors drilling and blasting activities that
were noted in the SOD, are confirmed as having occurred on Site, by the Contractor’s
own Daily Activities Reports and ICLs, including:
(a)

304
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in the ICL from 8 April 2011, the Contractor recorded less holes having been
drilled in situ than in the Blast Plan:307
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308
309
310
311

(b)

in the same ICL, the Contractor confirms that the free front was not cleared:308

(c)

the Daily Activities Report from 11 April 2011 shows that the number of blast
holes was reduced as they were full of water:309

(d)

the ICL from 13 April 2011 records that only 50% of the holes were charged:310

(e)

the ICL subchecklist for blast 233 shows a consistent deviation from designed
hole depth, up to 2m deeper than intended, and highlighting that two holes were
covered or blocked:311
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312
313

(f)

in respect of blast 247, the Contractor’s Daily Activities Report for 27 April
2011 records that 50 holes were not loaded, because they had not been drilled:312

(g)

in respect of blast 275, the Contractor’s Daily Activities Report for 26 May 2011
shows that the Contractor’s Site Superintendent made the decision to depart
from the Blast Plan by not loading the last five rows of holes:313
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4.170 The Contractor asserts that any inconsistencies with drillhole depths “could be dealt
with by Maxam when undertaking the blast”.314 This is disingenuous because, as Mr.
McLean has explained, inconsistencies in drillhole depths were not dealt with. Drilling
rigs were not brought back to re-drill short holes,315 and backfill stemming was not used
to shorten overdrilled holes.316
4.171 In the SOR, the Contractor claims that, based on the opinion of Mr. Wallace and Dr.
Aimone-Martin (which appears to be based only on the unsupported witness statement
of Mr. Lopez and very few photographs) the drilling and blasting activities “created
flat surfaces and appropriate bottom conditions”.317 As Dr. Konya explains, the
photographs relied upon by the Contractor show the blast surface before it had been
cleaned, and therefore does not represent a flat surface.318 Rather, once the surface had
been cleaned, the effects of the Contractor’s errant blasting became apparent, as can be
seen from Mr. Wallace and Dr. Aimone-Martin’s own Figure 32, reproduced in Figure
16 below:

Figure 16: Foundation conditions as shown by Mr. Wallace and Dr. Aimone-Martin

viii.

The Contractor’s blast designs were deficient

4.172 More importantly, however, if blasting did create a flat bottom surface, why was there
a need for additional, and often significant, volumes of lean concrete?

314
315
316
317
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See paragraph 860 of Chapter V on pdf page 869 of the SOR. {SOR/869}
See paragraph 32 on pdf page 10 of the Second Witness Statement of Carlos McLean. {R-WS-26/10}
See paragraph 30 on pdf page 10 of the Second Witness Statement of Carlos McLean. {R-WS-26/10}
See paragraph 861 of Chapter V on pdf page 870 of the SOR. {SOR/870}
See paragraph 5.189 on pdf page 78 of the Second Expert Report of Dr. Calvin Konya. {R-EX-24/78}
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4.173 Even if the Contractor had not used poor and inaccurate blasthole locations and depths
on Site, its design was not sufficiently advanced to take into account fundamental
principles of drilling and blasting.
4.174 Mr. Wallace and Dr. Aimone-Martin misrepresent what Dr. Konya had set out in his
First Expert Report regarding the stiffness ratio required to achieve reasonable breakage
and fragmentation.319 Dr. Konya included at Figure 1 of his First Expert Report a table
to show that, where blast designs produce a stiffness ratio of less than 3, they should be
redesigned where possible, reproduced below:320

Figure 17: Diagram of stiffness ratio effects

4.175 Mr. Wallace and Dr. Aimone-Martin incorrectly state that the “acceptable range” was
2-4.321 Dr. Konya confirms, in his Second Expert Report, that “if the Contractor wanted
to achieve “Good control and fragmentation” it needed to design a stiffness ratio of 3,
or above.”322
4.176 In carrying out their analysis of the 144 blasts they designate as being foundation blasts,
Mr. Wallace and Dr. Aimone-Martin arrived at an average stiffness ratio across all
blasts of 2.8,323 meaning that taking an average of all blasts, they should have been
redesigned, as they fell below the level at which good control and fragmentation could
have been expected.
4.177 But even the average figure of 2.8 is highly misleading, and demonstrates a
misunderstanding of the use of stiffness ratios in drilling and blasting. As Dr. Konya
confirms, “…blasts do not work on averages. Each borehole has a unique effect on the
entire shot, and therefore my review of the blast data covered thousands of individual
boreholes in the production and caution blasts”.324

319
320
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See paragraph 66 on pdf page 22 of the Expert Report of Jerry Wallace and Catherine Aimone-Martin.
{C-EX-29/22}
See Figure 1 on pdf page 10 of the First Expert Report of Dr. Calvin Konya. {R-EX-10/10}
See paragraph 66 on pdf page 22 of the Expert Report of Jerry Wallace and Catherine Aimone-Martin.
{C-EX-29/22}
See paragraph 5.24 on pdf page 22 of the Second Expert Report of Dr. Calvin Konya. {R-EX-24/22}
See paragraph 66 on pdf page 22 of the Expert Report of Jerry Wallace and Catherine Aimone-Martin.
{C-EX-29/22}
See paragraph 1.4 on pdf page 4 of the Second Expert Report of Dr. Calvin Konya. {R-EX-24/4}
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4.178 In order to produce a corrected version of the analysis of Mr. Wallace and Dr. AimoneMartin, Dr. Konya considered each blasthole individually, calculating its stiffness ratio.
The below charts show the stiffness ratios for blasts (both design and as-built) that took
place in the areas studied by Mr. Lewis in his report, with regard to the geologic
conditions in areas where significant amounts of additional lean concrete were
placed:325

Figure 18: Comparisons of stiffness ratios for each blast in areas of additional lean concrete

4.179 Based on the above data, 2 of the 6 blasts (148 and 440) would be expected to yield
poor results, and a further 2 (152 and 614) would be expected to yield very poor results,
given that all holes had a stiffness ratio of less than 2.
4.180 When the hole depths for the same blasts are plotted, comparing the as-planned to the
as-built records provided by the Contractor, the outcome is as shown in the charts
below:

325

See Figure 6.12 of Part II on pdf page 177 of the Second Expert Report of Paul Lewis. {R-EX-26/177}
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Figure 19: As-planned vs as-built hole depths for each blast in areas of additional lean concrete

4.181 The incorrectly designed stiffness ratios shown in Figure 18 and the inaccurate hole
depths shown in Figure 19 explain very clearly how these blasts could never have been
expected to produce a flat, even bottom condition, and would have produced overbreak
below the intended grade.
4.182 The Contractor criticizes the inconsistent bottom elevations depicted in the graphs
provided by the ACP in the SOD as not being representative of the surface actually
achieved after blasting.326 However, five of the six foundation blasts depicted above at
Figure 19 show extensive differences between the as-planned and as-built blasthole
lengths, in areas where the Contractor has claimed for additional lean concrete.
4.183 Mr. Lewis finds no correlation between the geology in the areas he studied, and the
amount of additional lean concrete that was placed.327 However, the significantly
defective blast design and implementation highlighted in terms of stiffness ratio in 4 of
the 6 blasts above, and in terms of drillhole depth in 5 of the 6 blasts above, shows a
distinct correlation between the Contractor’s overblasting and the requirement for
additional lean concrete.
4.184 The ACP reiterates Dr. Konya’s conclusion from his First Expert Report, that
irrespective of the geologic conditions encountered, the Contractor’s drilling and

326
327

See paragraph 861 of Chapter V on pdf page 869 of the SOR. {SOR/869}
See Section 6G of Part II on pdf page 167 of the Second Expert Report of Paul Lewis. {R-EX-26/167}
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blasting means and methods would always have led to significant overbreak below
grade, “irrespective of the geological conditions in which such methods were used”.328
4.185 Mr. Wallace and Dr. Aimone-Martin ignore the established guidance on stiffness ratios,
stating that the Contractor used “rules of thumb” to establish its blasting parameters
instead. As Dr. Konya explains, this has not been the state of the art in the drilling and
blasting industry since the 1970s, and explains that “The rules of thumb used in the WA
Report are antiquated techniques for those that do not truly understand blast design
and in many cases have been proven to be incorrect and not applicable for design”.329
4.186 Dr. Konya goes on to explain that “the Contractor used methods which were arbitrary:
they were not based on contemporary blast design knowledge, nor were they even in
compliance with the generalized, antiquated and largely disproved “rules of thumb”
now suggested in the WA Report”.330 Significantly, the Expert Report of Mr. Wallace
and Dr. Aimone-Martin does not support the Contractor’s drilling and blasting, yet
arrives at the conclusion that the blast designs were “appropriate and consistent with
both the ER and the ‘rules of thumb’ guidance used worldwide in the blasting
industry”.331
4.187 Dr. Konya’s position remains that “the Contractor failed to appreciate what is required
to carry out successful drilling and blasting, instead opting for a very low cost, low
accuracy, trial and error approach”.332
4.188 What is clear is that, even as they were designed, the stiffness ratio for a vast number
of the blastholes listed in the report of Mr. Wallace and Dr. Aimone-Martin was outside
the required limits within which good results regarding breakage to grade and
fragmentation can be achieved. Even if the Contractor had implemented these designs
effectively, its blasts would have been uncontrolled, leading to inaccurate breakage to
grade, and poor fragmentation.
4.189 However, the Contractor did not follow its blast designs at all carefully, as can be seen
from the discrepancies between the as-planned and as-built records. Even if its as-built
records were an accurate representation of the as-built condition, which they were not,
the stiffness ratio would have been outside the required parameters for the vast majority
of holes, as can be seen from Figure 18 above.
4.190 Both the as-planned and as-built records are unreliable, as can be seen from the ICL
data available on nine of the blasts designated by Mr. Wallace and Dr. Aimone-Martin
as foundation blasts, from which it is clear that the blast hole depths were materially
different than they had been planned, or as they had been reported.333
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See paragraph 6.8 on pdf page 98 of the First Expert Report of Dr. Calvin Konya. {R-EX-10/98}
See paragraph 4.8 on pdf page 10 of the Second Expert Report of Dr. Calvin Konya. {R-EX-24/10}
See paragraph 5.34 on pdf page 28 of the Second Expert Report of Dr. Calvin Konya. {R-EX-24/28}
See paragraph 63 on pdf page 22 of the Expert Report of Jerry Wallace and Dr. Catherine AimoneMartin. {C-EX-29/22}
See paragraph 5.34 on pdf page 28 of the Second Expert Report of Dr. Calvin Konya. {R-EX-24/28}
See Figure 19 above.
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ix.

There was a problem with lost or unexploded holes

4.191 The Contractor asserts that Mr. Wallace and Dr. Aimone-Martin have reviewed all of
the blasts they deem to be foundation blasts, and have identified only 1 of the 144 blasts
that lists lost holes.334 This is misleading, as Mr. Wallace and Dr. Aimone-Martin have
simply looked through the records for lost holes having been recorded as such. As has
been shown, the Contractor’s records are inherently inaccurate, and the Contractor
cannot simply rely on its failure to keep adequate records as evidence that lost holes did
not occur.
4.192 Having reviewed the same set of records, to the extent they have been made available
by the Contractor, Dr. Konya confirms that he has identified a minimum of “157 lost
production boreholes, 24 lost caution blast boreholes and 42 lost presplit boreholes”335
and that “Lost boreholes not being documented in the blast report occurred in, at
minimum, 42 blasts of the 144 blasts…”.336
4.193 The distinction between whether a hole is misfired, never loaded, or never in fact
drilled, is irrelevant for the purposes of analyzing the effect on the blast design. In each
of these circumstances, the lost hole directly affects the other holes in the blast,
increasing their confinement beyond what was designed. As Dr. Konya identifies “This
can be seen on a majority of foundation blasts, with over 223 lost boreholes through
144 blasts. In the beginning of the project, these were identified on the blast report but
when the blasts moved to foundation grade, these lost boreholes where not called on
and instead deleted from the records”.337
4.194 Dr. Konya cites a number of examples which, when carefully reviewed, reveal that
holes were not drilled, or not even planned to be drilled, but were not marked as lost
holes in the corresponding loading logs.
4.195 At paragraph 866 of Chapter V of the SOR, the Contractor cites an alarming statement
made by Mr. Wallace and Dr. Aimone-Martin, that “Lost holes reduce the explosive
load introduced to the rock mass and cannot, therefore, increase the explosive potential
or the ability to cause over-excavation. Using a lower explosive load does not cause
breakage of the rock to a deeper elevation – if it did, this approach would be standard
industry practice given the difficulty of breaking many hard rock masses, such as
basalt”.338
4.196 Such a basic, but fundamental, error shows Mr. Wallace and Dr. Aimone-Martin’s lack
of understanding of blast design. As Dr. Konya explains, the lost holes “create
overconfinement for the holes directly behind them, causing them to radially crack in
all directions including into the subsequent holes. This would lead to clumping of
nearby holes and cratering which would cause breakage below grade”.339
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See paragraph 863 of Chapter V on pdf page 870 of the SOR. {SOR/870}
See paragraph 5.148 on pdf page 58 of the Second Expert Report of Dr. Calvin Konya. {R-EX-24/58}
See paragraph 5.157 on pdf page 61 of the Second Expert Report of Dr. Calvin Konya. {R-EX-24/61}
See paragraph 5.152 on pdf page 59 of the Second Expert Report of Dr. Calvin Konya. {R-EX-24/59}
See paragraph 132 on pdf page 47 of the Expert Report of Jerry Wallace and Dr. Catherine AimoneMartin. {C-EX-29/47}
See paragraph 5.154 on pdf page 59 of the Second Expert Report of Dr. Calvin Konya. {R-EX-24/59}
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x.

The ACP’s criticisms of Maxam’s blasting process are correct

4.197 The Contractor’s case on drilling and blasting relies heavily on the Witness Statement
of Mr. Lopez. This reliance is misplaced, as set out in section 4.e.ii. above. The
explanation of the involvement of Maxam, as recounted by Mr. Lopez, is not credible,
and is unsupported by any contemporaneous evidence.
4.198 The Contractor seeks to rely on the fact that no NCN was issued regarding its drilling
and blasting, and in doing so again attempts to depart from the fact that it was a design
build contractor, and therefore responsible for its own means and methods. As
explained by Mr. Belken “The Contractor was largely responsible for regulating itself
through the Quality Control process, consistent with its role as design and build
contractor”.340 The onus was on the Contractor, and not the ACP, to regulate its
performance. If the Contractor decided to use cheap, generic blasting methods, to
excavate the PLE, and had to place additional lean concrete as a result, that was a matter
for the Contractor.
4.199 In any event, the Contractor considered it necessary to issue NCRs in respect of its own
drilling and blasting practices. For example, notwithstanding the position of Mr. Lopez
as set out in his witness statement, regarding the sufficiency of the Contractor’s blast
surface preparation, the Contractor in fact defaulted itself by way of an NCR, as per the
below extract, detailing that the sound rock was being contaminated with the soft rock
that had not been properly removed before blasting was carried out:341
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See paragraph 68 on pdf page 23 of the First Witness Statement of Loren Belken. {R-WS-9/23}
See Nonconformance Report dated 30 November 2012 at Exhibit R-1466. {R-1466}
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4.200 The Contractor had also issued an NCR on 7 September 2012, regarding the
contamination of the fill used in the 1939 excavation, with “contaminated and/or
weathered rock”, occurring during blasting.342
4.201 The Contractor also disputes that it failed to use appropriate delay timing.343 However,
Dr. Konya explains that the Contractor’s records include many examples in which the
“timing selection was completely improper”.344 Dr. Konya cites blast 148 as an
example, in which he points out that the hole to hole timing was slower than the row to
row timing.
4.202 The effect of this, as Dr. Konya explains, is that it “creates a tremendous amount of
confinement on every hole in the pattern which leads to cratering, and therefore over
excavation”.345 Dr. Konya has identified that this type of sequencing was used on
almost 10% of the 144 blasts stated by Mr. Wallace and Dr. Aimone-Martin to be at
foundation level, greatly contributing to breakage below grade.346
4.203 The Contractor, in fact, fired a number of blasts with the point of initiation set so as the
blast fired completely backwards. Dr. Konya cites blast number 264 as an example,
which should have been initiated at the borehole nearest to the free face, but was
actually initiated from the back of the pattern.347 This causes significant confinement
342
343
344
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See Nonconformance Report dated 7 September 2012 at Exhibit R-1467. {R-1467}
See paragraph 871 of Chapter V on pdf page 872 of the SOR. {SOR/872}
See paragraph 5.100 on pdf page 46 of the Second Expert Report of Dr. Calvin Konya. {R-EX-24/46}
See paragraph 5.101 on pdf page 47 of the Second Expert Report of Dr. Calvin Konya. {R-EX-24/47}
See paragraph 5.102 on pdf page 47 of the Second Expert Report of Dr. Calvin Konya. {R-EX-24/47}
See paragraph 5.104 on pdf page 48 of the Second Expert Report of Dr. Calvin Konya. {R-EX-24/48}
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of the entire blast, which leads to cratering and severe breakage below the intended
grade.
4.204 As referenced above at paragraph 4.143, the Contractor also made the fundamental
error of sequencing some presplit blasts to fire after the production blast had been fired
against them, rendering the pre-split blast entirely useless.
xi.

The Contractor has admitted that its blasting practices caused over
excavation

4.205 The Contractor refers to the admission made by Mr. Pelaez, that the Contractor
abandoned subdrilling in an attempt to reduce the overbreak it suffered. The Contractor
has admitted that there was a problem with overexcavation, which it clearly believed
was caused or contributed to by subdrilling, and removed subdrilling to try to rectify
this.
4.206 Given the failings in respect of both design and implementation of the blasts, removal
of the designed subdrill would have been of little consequence, and given the inherently
poor drillhole depth accuracy, this change to the design would have been of no
consequence.
4.207 The Contractor even referenced its own overblasting during a meeting to consider the
pouring of lean concrete, as can be seen from the below extract of the Construction
Meeting Minutes from 30 March 2011:348

4.208 The Contractor obliquely states that this was as a result of the geology encountered at
foundation level,349 but as Dr. Konya has explained, such were the deficiencies in both
the design and implementation of the drilling and blasting, that it would have led to
overbreak, irrespective of the geologic conditions. In any event, Mr. Lewis has already
comprehensively demonstrated that there is no correlation at all between the geologic
conditions complained of and the volume of lean concrete placed.

348
349

See pdf page 11 of Minutes of the Construction Meeting dated 30 March 2011 at Exhibit C-0595.
{C-0595/11}
See paragraph 875 of Chapter V on pdf page 873 of the SOR. {SOR/873}
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f.

Deficient Foundation Cleaning Practices

4.209 The ACP’s position on the adequacy of the Contractor’s cleaning practices was
explained in paragraph 4.33 to 4.4 of Chapter VI of the SOD. The ACP repeats and
relies on these arguments that the excavation below the target elevation, allegedly
caused by more loose rock mass at foundation level than the Contractor expected, was
as a direct result of the Contractor’s chosen means and methods, including its
excavation, blasting and cleaning practices. The Contractor’s new argument relating to
smectite does nothing to change the ACP’s position in this regard.
4.210 Contrary to the Contractor’s allegations at paragraph 884 of Chapter V of the SOR
where it incorrectly asserts that the ACP seeks to avoid the Employer’s Requirements,
the reality is quite the opposite. The ACP does not dispute that the Employer’s
Requirements stated that the Contractor was required to remove all loosened rock.
Notably, the Contractor has refused to address the full text of Section 31 23 00 of the
Employer’s Requirements350 in the SOR, claiming that it is irrelevant and that the ACP
is seeking to confuse the Tribunal.351 The ACP is simply referring to what Employers
Requirements actually provide, in particular:
(a)

the Contractor determines the final lines, grades and dimensions for its
excavations;

(b)

following the excavations described above, sharp points of protruding rock may
be left in place, with approval, provided they do not exceed 10cm;

(c)

following this the Contractor was to remove the loosened rock mass.

4.211 As to paragraphs 885-899 of Chapter V of the SOR, the ACP maintains that the
Contractor itself caused the excess loose material referred to. It was within the
Contractor’s control to minimise the amount of loosened rock mass by using
appropriate blasting practices, which it did not.
4.212 The additional time and effort that the Contractor spent in foundation cleaning was as
a direct result of its own deficient blasting. The Contractor fails to address this in any
meaningful way in the SOR. Tellingly, Mr. Shilston also fails to address this, as Mr.
Lewis observes:352

4.213 As to the Contractor’s claims that the rock mass at foundation level had more joints
than described in the ACP’s RFP documents and had smectite infilling the joints, the
ACP’s full response is at Section 4.c to 4.e of Chapter IV of this Rejoinder. But, in
350
351
352

See Section 1.03.B.2.a on pdf page 5 of Employer’s Requirements – Section 31 23 00 [Excavation and Fill]
at Exhibit R-0342. {R-0342/5}
See paragraph 888 of Chapter V on pdf page 879 of the SOR. {SOR/879}
See paragraph 6.22 of Part II on pdf page 153 of the Second Expert Report of Paul Lewis. {R-EX-26/153}
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short, the Contractor literally has no evidence to prove such a case. There is simply no
correlation between jointing and the volume of lean concrete poured.
4.214 In response to the Contractor’s submissions that its hand cleaning process did not cause
the over-excavation, the ACP relies on paragraph 4.40 of Chapter VI of the SOD.
Clearly, the Contractor’s Work Procedure was inadequate enough to need to be changed
to cope with the loose rock mass created by the Contractor’s blasting.
4.215 The ACP is not surprised that the Contractor found this time consuming, the Contractor
knew that it would be and stated as much as early as December 2011 in its Design
Coordination Meeting presentation:353

4.216 Of particular note is the admission that there were only “small isolated pockets of loose
material”. This contemporaneous remark fits with Mr. Shilston’s own conclusion that
only 4% of the basalt reach of the PLE (outside of the AFZ, NWIWW and LH1 faults)
was affected by shearing, faulting and fracturing.354
4.217 It is also notable that there is no mention of loose blocks being removed by equipment
as is now surmised as part of the new smectite lubrication theory or any suggestion that
this was why there needed to be a change to the cleaning procedures.
4.218 As to the photograph in the Contractor’s Figure 105, which the Contractor appears to
claim demonstrates the alleged cleaning issues encountered,355 the ACP rejects that this
is an indicator of anything. There is no reference as to where or when this photograph
was taken, it was simply used by the Contractor, at the time, to state that “thick muddy
water may be pumped: further removal of mud with shovels”.356
4.219 Furthermore, there is a clear attempt by the Contractor to conflate the issue of smectite
– an expansive clay – with the muddy water which is described as comprising “sand,
silt and clay sized particles”.357 The suggestion that the foundation turned to “grey
mud” at paragraphs 893 to 894 is absurd.
4.220 However, it is likely that the presence of grey mud and other unsuitable material may
have resulted from other factors, such as the Contractor’s inadequate drainage planning.
353
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See GUPC Presentation, Design Coordination Meeting dated 12 December 2011 at Exhibit R-1555.
{R-1555}
See paragraph 55 of Chapter 5 on pdf page 295 of the Second Expert Report of David Shilston.
{C-EX-26/295}
See Figure 105 of Chapter V on pdf page 881 of the SOR. {SOR/881}
See GUPC Work Procedure – Pacific – Foundation Treatment and Lean Concrete in basalt, Document No.
P00/UPCWPR0043. Rev. UD dated 17 February at pdf page 25 of Exhibit Shilston (I)-12. {C-EX-5.12}
See paragraph 895 Chapter V on pdf page 881 of the SOR. {SOR/881}
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It ought to be uncontroversial that as a result of blasting, smaller rock fragments would
be created – known as blast fines. These would need be removed and would likely
comprise most of the loose rock that the Contractor would need to remove.
4.221 As evidenced in the photographs below, it can be seen that surface water runoff was
making its way to the foundation level. The discoloured muddy water is not being
created by the loose material at foundation becoming wet, it is being washed down into
the excavation. That is why the discoloured water is not only sitting on the area that
was in the process of being cleaned, but also in the adjacent area where the lean concrete
had already been placed:358

Figure 20: Photograph of muddy water entering excavation

4.222 In the photograph below, it is clear that rainwater would travel down the adjacent slope
(top right of picture) over the soil and upper layers of rock and would bring with it the
muddy water as seen sitting on top of the lean concrete:359

358
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See pdf page 162 of “Appendix E to the Contractor's SOC in Referral No. 13A” dated 20 March 2015 at
Exhibit R-1314. {R-1314/162}
See pdf page 10 of “Appendix E to the Contractor's SOC in Referral No. 13A” dated 20 March 2015 at
Exhibit R-1314. {R-1314/10}

95

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 514 of
843

Figure 21: Photograph of muddy water in excavation

4.223 There is also evidence that at foundation level, there was other unsuitable material
present. In the figure below, there is red clay (to the right of the picture) which appears
to have been dumped or dropped in an area where cleaning was planned. Furthermore,
it can be seen that water had been coming down the rear walls of the excavation,
presumably bringing with it material from above, such as mud:360

Figure 22: Photograph of muddy water in excavation and dumped red clay

4.224 With these examples, it is no surprise that the cleaning effort took longer than planned.
Furthermore, none of this is evidence that the smaller material turned into “grey mud”
as Mr. Corbella suggests.
4.225 With respect to paragraph 900 of the SOR, the ACP maintains that the fact that roughly
71% of the foundation cleaning was undertaken before the work procedure was changed
is relevant. If the geologic conditions were the reason for the overbreak, no doubt the
Contractor would have reacted more quickly.

360

See pdf page 162 of “Appendix E to the Contractor's SOC in Referral No. 13A” dated 20 March 2015 at
Exhibit R-1314. {R-1314/162}
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g.

Reasonable Allowance for Lean Concrete

4.226 The ACP’s position on the reasonable allowance for lean concrete was explained in
paragraph 5.213 to 5.225 of Chapter VI of the SOD. At paragraphs 905-908 of Chapter
V of the SOR, the Contractor criticises Mr. Lewis’s calculation of the area applicable
to the claim.
4.227 Mr. Lewis has considered these arguments and explains his position in Section 6.J of
Part II of his Second Expert Report.361 Mr. Lewis explains that his calculation of the
area actually impacted takes account of issues such as the 30m shift of the Locks to the
south, therefore resulting in less of the footprint of the Locks being over the basalt
formation, as well as areas to the north of the Locks which are actually in areas of La
Boca, not basalt.
4.228 The ACP’s position on what a reasonable allowance ought to have been is explained in
paragraph 5.222 of Chapter VI of the SOD:362

4.229 For the avoidance of doubt, paragraphs 9.04-9.18 of Chapter V of the SOR are denied.
h.

The other Tenderers

4.230 The ACP’s position on what the other Tenderers has been explained in Section 3.e of
Chapter VI of the SOD. Regarding CANAL’s tender, it is plainly wrong for the
Contractor to argue that CANAL did not foresee potential for shearing and faulting in
the basalt reach of the PLE because, in fact, they did.
4.231 As Mr. Lewis has identified, CANAL identified approximately 33% of the basalt reach
of the PLE would contain fractured and highly sheared and fractured basalt:363
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See Section 6.J of Part II on pdf page 222 of the Second Expert Report of Paul Lewis. {R-EX-26/222}
See paragraph 5.222 of Chapter VI on pdf page 548 of the SOD. {SOD/548}
See paragraphs 3.139 to 3.140 of Part II on pdf page 106 of the Second Expert Report of Paul Lewis.
{R-EX-26/106}
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Figure 23: Extract from Mott MacDonald Technical Note364

4.232 Furthermore, while Mr. Shilston maintains his opinion that he would not expect the
Tenderers to have reviewed the photographs of the 1939 excavation to make an
assessment of the rock mass conditions, that it precisely what CANAL did. Indeed,
Mott MacDonald, working as part of CANAL’s team, used the historical photographs
and borehole to draw their conclusions, and stated:365

4.233 The Contractor makes much of its contention that there is no evidence that the other
Tenderers identified smectite in the basalt.366 However, this ignores the Contractor’s
own knowledge at the time. As explained in Section 5 of Chapter III of this Rejoinder,
by the Contractor’s own admission, GUPC were in a unique position given that CUSA,
a local Panamanian civils contractor, was part of the bidding consortium for GUPC and
was specifically selected for their prior knowledge of the local physical conditions.
4.234 As also explained in Section 5 of Chapter III of this Rejoinder, by no later than
December 2007, GUPC had identified the presence of swelling clays of the smectite
family in the basalt material. For example, GUPC had conducted its own testing,
including on Cerro Escobar basalt (which it contends it believed was representative of
PLE basalt) as well as from the 1939 excavation, and had identified the presence of
swelling clays of the smectite family. Despite this, there is no evidence that further
364
365
366

See Technical Note from Mott MacDonald to CJV, ‘Rock Slope Support Assessment’ dated 26 September
2008 at Exhibit C-1061. {C-1061/6}
See pdf page 4 of Technical Note from Mott MacDonald to CJV, ‘Rock Slope Support Assessment’ dated 26
September 2008 at Exhibit C-1061. {C-1061/4}
See paragraphs 807 to 810 of Chapter V on pdf page 231 of the SOR. {SOR/231}
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testing was undertaken by GUPC on the basalt despite this being recommended. This
is a risk that GUPC decided to take, and is evidently a failure to self-inform. In the
circumstances, the position of the other Tenderers is, therefore, not relevant given
GUPC’s actual awareness of the physical conditions.
i.

Conclusion

4.235 As has been clearly explained, the Contractor has no entitlement under Sub-Clause
4.12.2 [Unforeseeable Physical Conditions] of the Conditions of Contract:
(a)

Element 5: the GIR interpreted the physical conditions in the basalt reach to
have variability as set out therein;

(b)

Element 6: the Contractor has not demonstrated that the physical conditions it
encountered were more adverse than those interpreted in the GIR. Indeed, the
evidence contemporaneously collected supports an interpretation that the
physical conditions encountered were not more adverse;

(c)

Element 7: the physical conditions encountered by the Contractor were not
Unforeseeable.

4.236 Furthermore, there is clearly no correlation between the additional lean concrete
claimed by the Contractor, and the geologic conditions mapped by the Contractor. The
Contractor laid additional lean concrete beyond its supposed tender allowance even
where no claim is made for adverse physical conditions, such as in the La Boca.
4.237 It remains the ACP’s case that the Contractor’s inappropriate excavation, blasting and
cleaning practices appear to be the primary cause of overbreak and a significant reason
for the need for additional lean concrete. This need is exacerbated by the Contractor’s
inadequate cleaning practices.
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5.

CLAIM 47: NORTH WESTERN INLET WING WALL FAULT ZONE
a.

Summary of the ACP’s position

5.1

The North West Inlet Wing Wall (“NWIWW”) straddles a contact between the basalt
and La Boca formation. The GIR describes the contact as faulted.

5.2

As set out at paragraph 6.4 of Chapter VI of the SOD, the Contractor failed to follow
the procedure prescribed by Sub-Clause 20.1 [Contractor’s Claims] of the Conditions
of Contract in respect of its claim arising from the NWIWW. In fact, no notification
whatsoever of the fault forming the subject of this part of Claim 47 has ever been
notified under Sub-Clause 20.1 [Contractor’s Claims]. As stated in Chapter VI of the
SOD, this claim is time-barred and must fail. All arguments herein are made without
prejudice to the time bar defence.

5.3

The Contractor’s claim fails on all fronts. Mr. Lewis remains of the view that the
physical conditions encountered were not more adverse than those characterized and
interpreted by the ACP in the GIR.367 Mr. Lewis also remains of the view that the
physical conditions encountered were reasonably foreseeable.368 Specifically, they
were documented on Plate 10, within the borehole logs and would be apparent from an
inspection of the core boxes.369

5.4

Much of the Contractor’s technical analysis is based upon Mr. Shilston’s view that
interpretations given in the GIR were unreasonable, or that ranges interpreted by the
ACP should be narrowed, in ways not prescribed by the GIR. This is simply an attempt
to ignore the clear and unambiguous characterization and interpretation given by the
ACP in the GIR. This is the interpretation that is relevant for the assessment required
by Sub-Clause 4.12.2 [Unforeseeable Physical Conditions] of the Conditions of
Contract.

5.5

In an attempt to demonstrate that the physical conditions were Unforeseable, the
Contractor seeks to undermine Mr. Lewis’ analysis of borehole data. The Contractor
also seeks to isolate RFP documents in support of its claim, whilst ignoring multiple
other information sources. This retrospective analysis serves no useful purpose, and
ignores the approach of a prudent tenderer.
b.

Did the ACP make a geotechnical characterization of the physical conditions
encountered in the North Western Inlet Wing Wall Fault Zone (“NWIWW
Fault”) in the GIR?

5.6

Throughout Chapter V of the SOR, the Contractor persists in its attempt to incorporate
the Plates into the GIR. As discussed repeatedly, the Plates are not part of the GIR.370

5.7

The Contractor has not put forward any new or relevant arguments as to the ACP’s
interpretation of the NWIWW Fault as set out in the GIR. As such, the ACP refers
back to paragraphs 6.19-6.29 of Chapter VI of the SOD, which set out those parts of

367
368
369
370

See paragraph 5.11 of Part II on pdf page 127 of the Second Expert Report of Paul Lewis. {R-EX-26/127}
See paragraph 5.4 of Part II on pdf page 126 of the Second Expert Report of Paul Lewis. {R-EX-26/126}
See paragraph 5.4 of Part II on pdf page 126 of the Second Expert Report of Paul Lewis. {R-EX-26/126}
See paragraph 3.12 of Chapter VI on pdf page 436 of the SOD. {SOD/436} The ACP also repeats paragraphs
4.14-4.23 of Chapter IV from pdf page 475 of the SOD regarding the Plates. {SOD/475}
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the GIR that clearly identify the NWIWW Fault (and demonstrate that it was reasonably
foreseeable from the GIR alone).
5.8

In summary, Section 4.2.3.1 of the GIR describes a contact between the La Boca
formation and basalt in the northern part of the Project as faulted. It is described as
lying in a nearly straight N-S line, between Stations 6P+348.60 and 6P+534.03.371 The
Contractor argues that the text of Section 4.2.3.1 is unclear.372 This argument is
unsustainable, because the GIR is clear.

5.9

Table 5-3 of the GIR clearly indicates that the area between Stations 6P+400 to 6P+700,
approximately corresponding with that area identified in Section 4.2.3.1 of the GIR, is
anticipated to be comprised of sheared basalt.373 This is further supported by Plate 10
(referred to in Section 5.2.1.2 of the GIR),374 which shows a 1-line segment of La Boca
and basalt contact intersecting the NWIWW in a nearly straight N-S line. As shown in
Mr. Lewis’ First Expert Report, the line segment shown on Plate 10 clearly intersects
the NWIWW and coincides with the limits of sheared basalt given in Table 5-3 of the
GIR.375 Despite the Contractor’s attempt, there is no way to interpret the GIR other
than to conclude that the basalt/La Boca formation contact at this location is faulted.

5.10

Mr. Shilston suggests that the conditions expected in the sheared basalt of the NWIWW
area ought to be based on his (incorrect) interpretation of the conditions anticipated
within the AFZ.376 This approach is fundamentally wrong. The AFZ was some 500m
away from the NWIWW Fault. In any event, as Mr. Lewis explains, it is not correct to
draw similarities between the basalt observed in the 1939 excavation in the AFZ, and
what might be anticipated in an area of faulted contact between basalt and La Boca.377

5.11

The Contractor argues that the shape of the basalt/La Boca contact as shown on Plate
10 “is such that it is unlikely to be faulted along its entire length”.378 The Contractor
goes on to imply that it is impossible for both the northern and southern contacts to be
faulted.379 This is wrong. Both contacts were in fact faulted. The Contractor states
that “[i]n fact, as it turned out, the conditions encountered as the Southern Contact […]
were far better than those encountered at the Northern Contact”.380 Based on the
descriptions of La Boca south and La Boca north contained in the GIR,381 this is, in
fact, an unsurprising discovery – it was anticipated that the physical conditions at the
southern contact would be better.

5.12

The Contractor also disputes that Table 5-3 identifies the NWIWW Fault, insofar as it
describes Stations 6P+400 to 6P+700 as ‘contact’ and not ‘faulted’.382 This ignores the

371
372
373
374
375
376
377
378
379
380
381
382

See pdf page 20 of the GIR at Exhibit C-0684. {C-0684/20}
See paragraphs 490-492 of Chapter V on pdf page 768 of the SOR. {SOR/768}
See pdf page 26 of the GIR at Exhibit C-0684. {C-0684/26}
See pdf page 26 of the GIR at Exhibit C-0684. {C-0684/26}
See Figure 9.2 of Part II on pdf page 166 of the First Expert Report of Paul Lewis. {R-EX-12/166}
See paragraph 290 of Chapter 4 on pdf page 151 of the Second Expert Report of David Shilston.
{C-EX-26/151}
See paragraph 5.8 of Part II on pdf page 127 of the Second Expert Report of Paul Lewis. {R-EX-26/127}
See paragraph 493 of Chapter V on pdf page 769 of the SOR. {SOR/769}
See paragraph 494 of Chapter V on pdf page 769 of the SOR. {SOR/769}
See paragraph 494 of Chapter V on pdf page 769 of the SOR. {SOR/769}
See paragraphs 1 and 2 of Section 5.2.2.2 and Table 5-5 from pdf page 28 of the GIR at Exhibit C-0684.
{C-0684/28}
See paragraphs 506-512 of Chapter V from pdf page 773 of the SOR. {SOR/773}
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purpose of Table 5-3, which is described in its heading as setting out the approximate
locations of sheared basalt. Table 5-3 was not intended to (and did not) provide a
detailed description of the geology. The geology was described in Section 4.2.3
[Geologic Structures and Discontinuities] and Section 4.2.3.1 [Basalt/La Boca
Formation Contact] of the GIR. When one reviews Sections 4.2.3.1 and 5.2.2.2 of the
GIR (in order to ascertain the geological background) alongside Table 5-3 and Plate 10,
it is obvious that the sheared basalt is associated with the faulted contact between the
basalt and La Boca formation. And in any event, whatever geotechnical description is
ascribed to such physical conditions, there is no doubt that what is being characterized
in the GIR is poor rock conditions.
5.13

Section 5.2.2.2 of the GIR describes the approximate location of La Boca north as
occurring between Stations 6P+080 and 6P+600383 (highlighted pink in Figure 24
below).384

Figure 24: Figure 5.2 from the Second Export Report of Paul Lewis

5.14

The GSI range given in Table 5-5 was for this entire highlighted area, with no specific
values ascribed to any sub-division.

5.15

The Contractor also criticizes Table 5-3 for failing to identify the width of the shear
zone associated with the NWIWW Fault.385 Absent any such interpretation, the
Tenderers should have assumed the area was sheared. Mr. Shilston states that Table 53 gave a location where basalt may be present, but this does not mean that the station
ranges could be expected to comprise entirely of sheared basalt.386 This is incorrect.
No other qualification or description is given in Table 5-3; therefore, the ACP’s

383
384
385
386

See pdf page 28 of the GIR at Exhibit C-0684. {C-0684/28}
See Figure 5.2 of Part II on pdf page 132 of the Second Expert Report of Paul Lewis. {R-EX-26/132}
See paragraph 511 of Chapter V on pdf page 775 of the SOR. {SOR/775}
See paragraph 289 of Section 4 on pdf page 151 of the Second Expert Report of David Shilston.
{C-EX-26/151}
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interpretation in the GIR was that between the station limits identified would be sheared
basalt.
5.16

The Contractor incorrectly argues that the GIR indicated that massive and columnar
basalt could be found in the area of the AFZ, in addition to its inclusion as an area of
sheared basalt in Table 5-3. On the Contractor’s case, this means that the limits
delineated within Table 5-3 as sheared basalt in the NWIWW area can also be assumed
to contain massive and columnar basalt.387 This argument is illogical. The
interpretation given in the GIR for the AFZ (which is not what Mr. Shilston argues it
to be) bears no relevance to the interpretation of the NWIWW Fault. The conditions in
a fault zone in basalt would not be the same as those in an area of contact between the
basalt and La Boca formations. There is nothing in the GIR to suggest that the area
between Stations 6P+400 to 6P+700 comprised of anything but sheared basalt. Making
an assumption that there would be massive or columnar basalt in this area would be at
a Tenderers own risk, but does not reflect the interpretation provided by the ACP.

5.17

In the SOR, the Contractor argues that the GIR does not interpret the entire length of
the basalt/La Boca contact as faulted.388 This is incorrect. Note 2 to GIR Section
5.2.1.2 explains that basalt was divided into two subunits: basalt, and “sheared basalt,
which includes the Aguadulce Fault Zone and Miraflores Fault Zone, and zones near
contacts as shown on Plate 10 and summarized in Table 5-3” (emphasis added).389 Mr.
Lewis opines that, when note 2 and Table 5-3 of the GIR are viewed together, it is clear
that the interpretation is of sheared basalt to be expected along the length of the contact
extending from Stations 6P+400 to 6P+700.390

5.18

Table 5-4 of the GIR provides the ACP’s interpretation of rock mass conditions
expected at contacts where sheared basalt is present, providing a representative GSI
value of 5, and a wider range of between 2 and 28.

5.19

The Contractor argues that it encountered physical conditions at the NWIWW far worse
than those usually encountered in the La Boca north area.391 This is irrelevant to the
test contained in Sub-Clause 4.12 [Unforeseeable Physical Conditions] of the
Conditions of Contract, which simply requires comparison against what was interpreted
within the GIR. Further, Section 7.2.1 of the GIR describes the La Boca formation as
having slake potential. Mr. Lewis explains that this “indicates that exposed foundations
in these materials may deteriorate”.392 Put simply, the GIR interpreted poor foundation
conditions in the area of the NWIWW Fault.

5.20

When one compares the location of La Boca north with Tables 5-5 and 5-15b of the
GIR (reproduced below), which describe the rock mass likely to be encountered at La
Boca north as “tectonically deformed, intensively folded/faulted, sheared clayey shale
or siltstone with broken and deformed sandstone layers forming an almost chaotic
structure”,393 the ACP’s interpretation of La Boca north is very clear.

387
388
389
390
391
392
393

See paragraph 510 of Chapter V on pdf page 774 of the SOR. {SOR/774}
See paragraphs 503 and 504 of Chapter V from pdf page 772 of the SOR. {SOR/772}
See pdf page 26 of the GIR at Exhibit C-0684. {C-0684/26}
See paragraph 5.23 of Part II on pdf page 129 of the Second Expert Report of Paul Lewis. {R-EX-26/129}
See paragraph 547 of Chapter V on pdf page 784 of the SOR. {SOR/784}
See paragraph 5.33 of Part II on pdf page 132 of the Second Expert Report of Paul Lewis. {R-EX-26/132}
See fourth row of Table 5-15b on pdf page 68 of the GIR at Exhibit C-0684. {C-0684/68}
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(emphasis added)

Figure 25: Figure 5-15b annotated by Mr. Lewis

5.21

The Contractor’s case is that it encountered a “major fault zone” and that this is far
removed from what was interpreted within the GIR. As shown below, this is nothing
but hyperbole, and fails to analyse precisely what the GIR interpreted, as compared to
the physical conditions encountered.
c.

5.22

394

Were the physical conditions encountered more adverse than interpreted by
the ACP in in the GIR?

In his First Witness Statement, Mr. Ottsen describes the location of the faulted line as
oriented in a N-S direction, intersecting the NWIWW between Stations 6P+592 and
6P+653.394 This is approximately consistent with the basalt/La Boca contact described
in Table 5-3 and Section 4.2.3.1 of the GIR. As set out above, Section 5.2.1.2 of the

See paragraph 170 on pdf page 61 of the First Witness Statement of Christopher Ottsen. {C-WS-17/61}

104

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 523 of
843

GIR makes reference to Plate 10. Plate 10 corroborates the location of the faulted line
described in Section 4.2.3.1 of the GIR.
5.23

At Figure 58 of his First Witness Statement, Mr. Ottsen describes the foundation
materials encountered at the NWIWW Fault line. Table 5-4 of the GIR describes the
range of GSI values at contacts for sheared basalt as 2-28, with a representative value
used for the development of the shear strength envelope of 5. Mr. Ottsen’s Figure 58
describes the GSI values of the sheared basalt encountered at the NWIWW Fault as
between 35-40.395

5.24

With respect to La Boca north, Table 5-5 of the GIR anticipated GSI values between 828.396 Mr. Ottsen described the actual conditions encountered with GSI values ranging
from 10-15 and 25-30.397 On the Contractor’s own evidence, it encountered physical
conditions which were not more adverse than those interpreted by the ACP.

5.25

The Contractor wrongly criticizes Mr. Lewis’ methodology in his First Expert Report
insofar as he relies upon GSI values in analyzing whether the physical conditions
encountered (as described by Mr. Ottsen) were more adverse than the ACP’s
interpretation in the GIR or not.398 The ACP refers back to Mr. Lewis’ First Expert
Report where he explained that he worked from the information provided by Mr.
Ottsen.399 No additional information regarding the engineering characteristics of the
materials encountered at the NWIWW Fault has been provided, which prevents any
further or alternative analysis.

5.26

The Contractor claims it encountered a “major fault zone” that was filled with “soillike material”.400 As can be seen on the annotated version of Mr. Ottsen’s Figure 58
(prepared by Mr. Lewis and shown as Figure 26 below), some materials encountered
were described as ‘soil-like’ (those identified in the legend as type ‘W9’) and all
materials were assigned a range of GSI values comparable to those in the GIR by Mr.
Ottsen, which is the same comparison made by Mr. Lewis in his First Expert Report.401

395
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398
399
400
401

See Figure 58 on pdf page 63 of the First Witness Statement of Christopher Ottsen {C-WS-17/63} and
paragraph 5.37 of Part II on pdf page 133 of the Second Expert Report of Paul Lewis. {R-EX-26/133}
See pdf page 29 of the GIR at Exhibit C-0684. {C-0684/29}
See Figure 58 on pdf page 63 of the First Witness Statement of Christopher Ottsen {C-WS-17/63} and
paragraph 5.39 of Part II on pdf page 134 of the Second Expert Report of Paul Lewis. {R-EX-26/134}
See paragraph 540 of Chapter V on pdf page 783 of the SOR. {SOR/783}
See paragraph 9.34 of Part II on pdf page 171 of the First Expert Report of Paul Lewis. {R-EX-12/171}
See paragraphs 521-538 of Chapter V from pdf page 777 of the SOR. {SOR/777}
See paragraphs 9.33 and 9.34 of Part II from pdf page 170 of the First Expert Report of Paul Lewis.
{R-EX-12/170}
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Figure 26: Mr. Ottsen’s Figure 58

5.27

As can be seen from Figure 26 above, only a portion of the 30m wide fault zone is
described as ‘soil-like’; namely, those areas categorized as type W9 – a designation, as
explained by Mr. Lewis, taken from the United States Bureau of Reclamation
Engineering Geology Field Manual applicable to the observed weathering condition of
rock described as “[…] partial or complete remnant rock structure may be preserved,
but resembles a soil”.402 Mr. Ottsen’s Figure 58 therefore directly contradicts the
Contractor’s hyperbole where it asserts that it encountered “a major fault zone, 30m
wide, filled with sheared soil-like material derived from La Boca of such poor quality
that the material could be easily excavated with common excavation equipment”.403
This is not what was encountered according to Mr. Ottsen’s evidence. Rather, a portion
of the 30m wide fault zone was ‘soil-like’, yet still within the GSI ranges anticipated
within the GIR.

5.28

The Contractor claims that the “soft black shale” and “laminated shear zones”404
encountered in the NWIWW Fault were more adverse than what was interpreted in the
GIR. This is incorrect. Note 2 of Section 5.2.2.2 and Table 5-5 of the GIR describes
La Boca north as including carbonaceous shales with lenses of calcareous sandstone
with Structure F. Structure F is described in Figure 5-15b of the GIR (reproduced
above) as “tectonically deformed, intensely folded/faulted, sheared clayey shale”. As
Mr. Lewis explains, carbonaceous shale is expected to be black.405 Additionally, Table
5-5 of the GIR indicates that the GSI for the development of a shear strength envelope
for La Boca is “[n]ot appropriate for Hoek-Brown envelop, model with fully-softened
strength envelope”. As Mr. Lewis opines in his Second Expert Report, any competent
geotechnical engineer ought to be aware that the use of a fully-softened strength
envelope is only applicable to a soil-like material.406

402
403
404
405
406

See Extract of United States Bureau of Reclamation Engineering Geology Field Manual reproduced at
paragraph 5.40 of Part II on pdf page 134 of the Second Expert Report of Paul Lewis. {R-EX-26/134}
See paragraph 539 of Chapter V on pdf page 783 of the SOR. {SOR/783}
See paragraphs 544-546 of Chapter V from pdf page 783 of the SOR. {SOR/783}
See paragraph 5.63 of Part II on pdf page 142 of the Second Expert Report of Paul Lewis. {R-EX-26/142}
See paragraph 5.45 of Part II on pdf page 135 of the Second Expert Report of Paul Lewis. {R-EX-26/135}
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5.29

The Contractor argues that the GIR did not interpret the rock mass at the NWIWW to
be soil-like.407 First, and as set out above, the Contractor has exaggerated the extent of
the ‘soil-like’ material it actually encountered. Second, the Contractor’s arguments rely
upon Mr. Shilston’s flawed argument that Table 5-3 should not be interpreted to mean
that Stations 6P+400 to 6P+700 would be comprised of sheared basalt. Mr. Shilston
argues that this is logical on the basis that Table 5-3 included both the NWIWW Fault
and the AFZ; he then asserts that other parts of the GIR interpreted massive and
columnar basalt within the AFZ, meaning that the same should be assumed of the
NWIWW Fault. Mr. Shilston also bases this argument upon his unsupported assertion
that “GSI values at foundation level could be expected to be toward the top end of the
GIR”.408

5.30

These arguments have absolutely no basis in the GIR and are not logical. First, the
interpretation of the AFZ (a different geological feature in a different area) elsewhere
in the GIR cannot be used to supplement the ACP’s interpretation given for the
NWIWW Fault. Second, the GIR makes no interpretation as to how the range of GSI
values might have been applied in the areas delineated by Table 5-3 (nor Table 5-5, for
which the Contractor attempts the same argument with respect the GSI value range of
8-28 given for La Boca north).409

5.31

In Mr. Lewis’ view, for the physical conditions encountered to be more adverse than
those interpreted in the GIR, they would have to be weaker than a fully softened residual
soil.410 This was not the case.

5.32

In his Second Expert Report, Mr. Shilston misrepresents Tables 5-4 and 5-5 of the
GIR:411
(a)

by ascribing GSI values to non-fault zones;

(b)

in stating that poorer conditions would be expected in the area northwest of the
NWIWW; and

(c)

by stating that, within the anticipated GIR range for massive and columnar
basalt, the expected conditions were “likely to be towards the higher end of the
range at foundation level”.412

5.33

As Mr. Lewis explains in his Second Expert Report, the GIR makes none of these
statements.413

5.34

The Contractor alleges that Plates 47 and 48 do not make reference to a faulted contact
in the NWIWW area and that those Plates are expressly referred to within Section

407
408
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410
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413

See paragraphs 528-537 of Chapter V from pdf page 780 of the SOR. {SOR/780}
See paragraph 530 of Chapter V on pdf page 780 of the SOR. {SOR/780}
See paragraph 534-537 of Chapter V from pdf page 781 of the SOR. {SOR/781}
See paragraph 5.48 of Part II on pdf page 136 of the Second Expert Report of Paul Lewis. {R-EX-26/136}
See Table 4-5 of Chapter 4 on pdf page 159 of the Second Expert Report of David Shilston. {C-EX-26/159}
See Table 4-5 of Chapter 4 on pdf page 159 of the Second Expert Report of David Shilston. {C-EX-26/159}
See annotated Table 4-5 at paragraphs 5.28 on pdf page 131 of the Second Expert Report of Paul Lewis.
{R-EX-26/131}
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4.2.3.1 of the GIR.414 Further, the Contractor claims that the ACP incorrectly relies
upon Plate 10.415
5.35

In reviewing Plates 10, 47 and 48, Mr. Lewis notes:416

Figure 27: Extract from the Second Expert Report of Paul Lewis

5.36

Mr. Shilston incorrectly alleges that the GIR’s interpretation that La Boca north should
be modelled with a “fully-softened strength envelope”417 is unreasonable and should not
have been relied upon.418 Mr. Shilston’s view as to how the ACP should have
anticipated conditions in preparing the GIR is irrelevant. The ACP made the
interpretations it saw fit at the time of the RFP. The extent to which the Tenderers
relied upon them (or Mr. Shilston’s retrospective view of them) makes no difference to
the question to be determined by the Arbitral Tribunal. The fact remains that, as set out
above, the Contractor did not encounter physical conditions more adverse than those
described in the GIR.

5.37

Bizarrely, Mr. Shilston next asserts that “it would be reasonable for the tenderers to
expect that the part of La Boca north located away from the nearest faults, in particular
the La Boca north in the area of the West Inlet Wing Wall, would have GSI values at
the higher end of the Employer’s range”.419 As highlighted pink in Figure 24 above,

414
415
416
417
418
419

See paragraphs 495-505 of Chapter V from pdf page 769 of the SOR. {SOR/769}
See paragraphs 495-505 of Chapter V from pdf page 769 of the SOR. {SOR/769}
See paragraph 5.73 of Part II on pdf page 146 of the Second Expert Report of Paul Lewis. {R-EX-26/146}
See Table 5-5 on pdf page 29 of the GIR at Exhibit C-0684. {C-0684/29}
See paragraph 299 of Chapter 4 from pdf page 153 of the Second Expert Report of David Shilston.
{C-EX-26/153}
See paragraph 302 of Chapter 4 on pdf page 154 of the Second Expert Report of David Shilston.
{C-EX-26/154}
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the GIR interpreted La Boca north as occurring approximately between Stations
6P+080 and 6P+600. The GIR makes no interpretation of how GSI values interpreted
might be applied to specific sub-sections of the area identified; specifically, it makes
no reference to the part of La Boca north ‘away’ from the nearest faults.
5.38

The Contractor seeks support for its case that the GIR did not accurately anticipate the
physical conditions encountered at the NWIWW by comparing photographs of the
physical conditions encountered at the NWIWW Fault (i.e. the northern contact) and
the southern contact located some 1,000m away.420 The Contractor provides no
analysis of the data available at the tender stage to demonstrate what might have been
anticipated at the southern contact. As Mr. Lewis explains, this comparison “provides
no useful indication of what conditions would be expected to be encountered at either
location based on the information available at tender”.421

5.39

In any event, the GIR differentiated between the anticipated physical conditions at the
northern and southern contacts, and anticipated that the northern contact would present
worse physical conditions.422 The Contractor’s attempt at retrospective analysis in
order to suggest that one is illustrative of the other ignores both the GIR and common
sense.
d.

Were the physical conditions Unforeseeable?

5.40

As described above, the physical conditions encountered were not more adverse than
those that the ACP provided a geotechnical characterization and interpretation for in
the GIR. The Contractor has therefore failed to meet the threshold adversity test in
Sub-Clause 4.12.2 [Unforeseeable Physical Conditions] of the Conditions of Contract.
Accordingly, there is no need to consider whether the fault at the NWIWW, nor the
foundation conditions encountered were Unforeseeable. However, without prejudice
to the above, it remains the ACP’s case that the physical conditions were in fact
foreseeable.

5.41

Contrary to the Contractor’s assertion, the physical conditions encountered at the
NWIWW Fault were not Unforeseeable, nor are the ACP’s arguments as to
foreseeability “misleading and incorrect”.423

5.42

The ACP repeats the arguments it made as to foreseeability set out at paragraphs 6.416.66 of Chapter VI of the SOD. Mr. Shilston’s approach in his Second Expert Report
has been to isolate and criticize individual pieces of the RFP information with respect
the foreseeability of the NWIWW Fault.

5.43

This is not the approach a prudent tenderer would take to the RFP documents. A
prudent tenderer would consider all available sources of data and correlate them in an
attempt to develop a complete view of the expected physical conditions. In particular,
a prudent tenderer could be expected to take a particular interest in any issue that might
impact its proposed design and foundation costs. Mr. Lewis highlights the sheared

420
421
422

423

See paragraphs 525-527 of Chapter V from pdf page 778 of the SOR. {SOR/778}
See paragraph 5.50 of Part II on pdf page 136 of the Second Expert Report of Paul Lewis. {R-EX-26/136}
See, for example, Table 5-5 and Table 5-6 on pdf pages 29 and 30 of the GIR at Exhibit C-0684. {C-0684/29}
See also paragraph 5.51 of Part II on pdf page 137 of the Second Expert Report of Paul Lewis.
{R-EX-26/137}
See paragraphs 554-577 of Chapter V from pdf page 787 of the SOR. {SOR/787}
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basalt and poor conditions described in La Boca north in Table 5-5 and Figure 5-15b of
the GIR as “of particular interest and value to the tenderers”424 in this respect.
i.

Borehole logs

5.44

The Contractor argues that the ACP’s analysis of the borehole data is incorrect.425

5.45

However, the NWIWW Fault is recorded in the borehole logs provided at Annex 6.3.2
of the GDR (and would be apparent from an inspection of the rock core boxes made
available to the Tenderers during the RFP period).426 Boreholes in the area, in particular
NML2-006 and TP1C-29i are consistent with the GIR’s description of La Boca north
as “carbonaceous shale” which is usually black in colour.427

5.46

The Contractor raises issue with Mr. Lewis’ Figure 9.7,428 presented in his First Expert
Report, which illustrated certain information taken from the borehole logs for boreholes
NML2-006 and TP1C-29i, with extracts of the Contractor’s tender drawings
superimposed. Mr. Lewis concluded that it was clear that “a fault zone was identified
on the log of the boring NML2-006 and the RQD values at and below the foundation
level are very poor”. The Contractor criticizes Mr. Lewis’ Figure 9.7, alleging that it
fails to show the correct inclination of Borehole TP1C-29i, and that the boreholes it
does show are of “limited” value in assessing the physical conditions encountered.429
In his Second Expert Report, Mr. Lewis prepared a revised Figure 9.7, showing the
direction, inclination and inclined view of Borehole TP1C-29i as follows:430

424
425
426
427
428
429
430

See paragraph 5.53 of Part II on pdf page 138 of the Second Expert Report of Paul Lewis. {R-EX-26/138}
See paragraphs 569 and 570 of Chapter V from pdf page 791 of the SOR. {SOR/791}
See paragraph 9.45 of Part II on pdf page 176 of the First Expert Report of Paul Lewis. {R-EX-12/176}
See paragraph 5.63 of Part II on pdf page 142 of the Second Expert Report of Paul Lewis. {R-EX-26/142}
See paragraph 569 of Chapter V from pdf page 791 of the SOR. {SOR/791}
See paragraphs 569 and 570 of Chapter V from pdf page 791 of the SOR. {SOR/791}
See Figure 5.5 of Part II on pdf page 141 of the Second Expert Report of Paul Lewis. {R-EX-26/141}
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Figure 28: Figure 5.5 from Part II of the Second Expert Report of Paul Lewis

5.47

431
432

As can be seen, TP1C-29i also demonstrates extensive areas of very poor and poor
RQD, providing an indication of poor foundation conditions, which a prudent tenderer
would investigate by review to the borehole logs and core box samples. The note to
TP1C-29i, taken in La Boca, indicates that the “core hydrates, swells and disintegrates
on exposure to air” from which it can be concluded that the rock would further degrade
upon excavation.431 In Mr. Lewis’ opinion, this exposure should also alert a prudent
tenderer to expect a soil-like appearance.432 Borehole TP1C-29i further supports the
interpretation given in Section 7.2.1 of the GIR, which indicates slake potential, and

See paragraph 5.33 of Part II on pdf page 132 of the Second Expert Report of Paul Lewis. {R-EX-26/132}
See paragraph 5.44 of Part II on pdf page 135 of the Second Expert Report of Paul Lewis. {R-EX-26/135}
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states that slake durability tests performed on samples of La Boca formation indicate
that “exposed foundations in these materials may deteriorate”.433
5.48

The Contractor implies that Mr. Lewis has misplaced the location of the NWIWW in
preparing Figure 9.7, and that boreholes NM2-006 and TP1C-029i cannot be relied
upon as demonstrating a fault zone in that area.434 As Mr. Lewis explains, he believes
that Figure 9.7 has “correctly shown the location of NWIWW, utilizing the tender stage
drawings, as a tenderer would have viewed it when preparing their tender design”.435
Mr. Shilston, on the other hand, has plotted the NWIWW on his equivalent Figure 419 of his Second Expert Report after the 30m PLE shift, which places Borehole NML2006 directly under the toe of the NWIWW foundation. As Mr. Lewis explains in his
Second Expert Report, “the presence of poor foundation conditions underlying the
foundation in the area of the NWIWW fault are clearly illustrated when viewed after
the 30m shift of the PLE as shown in my Figure 5.5, and as demonstrated by Mr.
Shilston in his Figure 4-19”.436 Mr. Lewis’ approach reflects that of a prudent tenderer
at the time of the RFP.

5.49

Mr. Shilston recognized that Borehole NML2-006 indicated a fault zone at in Figure 419 of his Second Expert Report. However, he went on to comment that this did not
mean that a fault was foreseeable on the other side of the contact, in the area of the La
Boca formation. This argument is implausible when one considers that NML2-006 was
adjacent to an area described as a faulted contact and when one compares it to the
quality of the rock mass shown on the other side of the faulted contact in Borehole
TP1C-29i described above. As discussed, a prudent tenderer would be cautious of
anything suggesting increased foundation or design costs. Mr. Shilston admits a fault
zone at NML2-006. Therefore, a prudent tenderer would surely be concerned about the
area surrounding NML2-006, which, as can be seen from TP1C-29i, should be
anticipated as poor quality rock, that would only further degenerate upon excavation.

5.50

Mr. Shilston also misrepresents the description of the material encountered in Borehole
TP1C-029i, describing it in his Second Expert Report as showing “that the Sound La
Boca is ‘sandstone’”.437 The material encountered was in fact described in the note as
follows:438

433
434
435
436
437
438

See pdf page 33 of the GIR at Exhibit C-0684. {C-0684/33}
See paragraph 570 of Chapter V on pdf page 792 of the SOR. {SOR/792}
See paragraph 5.57.4 of Part II on pdf page 140 of the Second Expert Report of Paul Lewis. {R-EX-26/140}
See paragraph 5.57.4 of Part II on pdf page 140 of the Second Expert Report of Paul Lewis. {R-EX-26/140}
See paragraph 340 of Chapter 4 on pdf page 168 of Second Expert Report of David Shilston.
{C-EX-26/168}
See Volume VI, Borehole TP1C-29i at Exhibit R-0257. {R-0257}
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(Emphasis Added)
5.51

Reading the description at Section 4.2.2 of the GIR, which states that “[f]rom Stations
6P+250 to 6P+540, there are from 7.5 to 20 meters of fill and 1.5 to 6 meters of
overburden overlying the carbonaceous shale (northern shale) of the La Boca
Formation, intercalated with the shale are lenses of calcareous sandstone [which
should be expected to be black in color],439 2 to 10 meters thick”440 together with the
log for TP1C-029i which describes the core as altered clay minerals, it was reasonably
foreseeable that soft black shale could be anticipated.441

5.52

Borehole NML2-005, shown on the nearest cross-section Plate 48 (just north of the
NWIWW) also indicates predominately La Boca shale, providing further evidence that
soft black shale would be encountered. Indeed, the description of NML2-005 read as
follows:442

(Emphasis Added)
5.53

439
440
441
442

Borehole NML2-005 is depicted on Mr. Shilston’s Figure 4-21 of his Second Expert
Report (which shows an extract from Plate 64). In Figure 4-21, NML2-005 is shown
as adjacent to NML2-006, demonstrating La Boca shale in NML2-005 on one side of
the contact and basalt on the opposite side in NML2-006. Read together with the GIR
and adjacent boreholes, it becomes clear that La Boca north includes soft black shale in
the area of the NWIWW Fault. The Contractor’s attempts to suggest that soft black
shale was Unforeseeable are very misleading.

See paragraph 5.63 of Part II on pdf page 142 of the Second Expert Report of Paul Lewis. {R-EX-26/142}
See pdf page 19 of the GIR at Exhibit C-0684. {C-0684/19}
See paragraph 5.63 of Part II on pdf page 142 of the Second Expert Report of Paul Lewis. {R-EX-26/142}
See pdf page 5 of Borehole NML2-005 at Exhibit R-1278. {R-1278/5}
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5.54

The Contractor makes much reference to the GIR interpreting a ‘faulted contact’ which,
on the Contractor’s case, is different from what was actually encountered.443 However,
as Mr. Lewis explains, when one considers the horizontal distance between boreholes
NML02-006 and TP1C-029i, and the fact that foundation conditions would not improve
in the direction of the faulted contact identified, the minimum distance of poor
foundation conditions would be no less than 20m.444 Mr. Lewis also considers that a
review of the available information suggests that the poor foundation conditions may
extend northward towards the northern limit of the NWIWW.445 In short, what was
actually encountered was reasonably foreseeable by reviewing the GIR, in conjunction
with the Plates and the borehole data.

5.55

Mr. Shilston makes very little attempt to engage with Mr. Lewis’ review of the
conditions of the rock core in photographs of core boxes as presented in his First Expert
Report, other than to argue that he would not expect a prudent tenderer to inspect all of
the borehole cores.446 This approach runs contrary to the deeming provision contained
in Sub-Clause 4.10 [Site Data] of the Conditions of Contract which deems the
Contractor to have made its own examination and inspection of the Volume VI
Documents. Furthermore, the ACP is not suggesting that GUPC needed to inspect all
of the borehole cores in order to foresee the conditions at the NWIWW Fault. Had the
Contractor reviewed the details on borehole logs NML2-006 and TP1C-29i, and viewed
the borehole cores if uncertain, it would have foreseen conditions substantially similar
to those it actually encountered.
ii.

Section 6.2 GIR and Plate 42A

5.56

The Contractor incorrectly alleges that the ACP misapplies Section 6.2 of the GIR.447
This is not the case. Section 6.2 is an important paragraph when read in its entirety.
When read fully, it would lead a prudent tenderer to consider the underlying borehole
data. It presents the ACP’s interpretation of anticipated foundation conditions,
stating:448

5.57

This paragraph of Section 6.2 provides a description of the physical conditions expected
in the area of the NWIWW. The area described is shown on Plate 42A as follows:

443
444
445
446
447
448

See paragraphs 539-553 of Chapter V from pdf page 783 of the SOR. {SOR/783}
See paragraph 5.67 of Part II on pdf page 144 of the Second Expert Report of Paul Lewis. {R-EX-26/144}
See paragraph 5.67 of Part II on pdf page 144 of the Second Expert Report of Paul Lewis. {R-EX-26/144}
See paragraph 342 of Chapter 4 from pdf page 169 of the Second Expert Report of David Shilston.
{C-EX-26/169}
See paragraphs 514 and 516 of Chapter V on pdf page 775 of the SOR. {SOR/775}
See pdf page 32 of the GIR at Exhibit C-0684. {C-0684/32}
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Figure 29: Extract from Paragraph 5.70 of Part II of the Second Expert Report of Paul Lewis

5.58

As can be seen, comparing the text of the GIR and Figure 29 above, the area described
includes the NWIWW, with the physical conditions at the bottom of the excavation
described as fill, overburden and basalt. As Mr. Lewis explains “it must be considered
an area that requires investigation and review of the borehole data as differential
foundation conditions consisting of fill, overburden and basalt underlying the proposed
NWIWW would be problematic”.449 Mr. Lewis concludes that “[t]here is no other way
to confirm that these conditions do not exist at deeper levels without further
investigation of other RFP information”.450
iii.

5.59

The Contractor implies that the ACP neglects to address Plates 14 and 16 (specifically,
Technos’ statement that “no anomalous features were interpreted along Line ZZ-2”,
which is shown on Plate 14) because they support an argument that the NWIWW Fault
was not foreseeable.451 This is another example of the Contractor isolating one piece
of information, whilst ignoring the balance of the RFP documents. This is not the
approach a prudent tenderer would have taken during the tender period. As Mr. Lewis
explains in his Second Expert Report,452 it is not likely that sufficient data would have
been collected at the point at which geophysical Line ZZ-2 intersected the contact (as
shown on Plate 14) such that Technos could have interpreted a fault. As set out above,
a contact at the NWIWW Fault was interpreted in the GIR and was foreseeable by
properly considering other relevant RFP documents – an exercise the Contractor is
deemed to have performed and a prudent tenderer would have in fact performed.
iv.

5.60

449
450
451
452

Plates 14 and 16

The GDR

Mr. Shilston comments that the GDR does not specifically list a faulted contact in the
NWIWW area. Once again, this does not recognize the test laid down in Sub-Clause
4.12 [Unforeseeable Physical Conditions] of the Conditions of Contract, nor the

See paragraph 5.71 of Part II on pdf page 145 to the Second Expert Report of Paul Lewis. {R-EX-26/145}
See paragraph 5.71 of Part II on pdf page 145 to the Second Expert Report of Paul Lewis. {R-EX-26/145}
See paragraphs 516-519 of Chapter V from pdf page 775 of the SOR. {SOR/775}
See paragraph 5.76 of Part II on pdf page 147 to the Second Expert Report of Paul Lewis. {R-EX-26/147}
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approach a prudent tenderer would take. In assessing foreseeability, Sub-Clause 4.12
[Unforeseeable Physical Conditions] of the Conditions of Contract does not require
that every Volume VI Document identify an issue; rather, it is a cumulative assessment
based on what a prudent tenderer would foresee.
5.61

As Mr. Shilston himself acknowledges, where there are “obvious inconsistencies or
errors in the reports, then other actions might be considered, such as asking a tender
question to the Employer, making an entry in a risk register, or implementing a design
change”.453 In circumstances where the GIR did indicate a faulted contact but the GDR
did not, a prudent tenderer would be expected at the very least to review the other RFP
documents, or given Mr. Shilston’s own views on hierarchy, he would certainly prefer
the interpretation in the GIR.
v.

5.62

In response to paragraphs 562-564 of Chapter V of the SOR, which sets out the
Contractor’s arguments as they relate to the CPP Report, the ACP points out that
Section 5.22 of the CPP Report indicates a possible faulted contact between the basalt
and La Boca formation in the west end of the excavation for Gate 1. It is correct that
Section 5.22 does not reference the NWIWW directly. However, the location of Gate
1 (Lock Head 1) and the contact referenced is in the general location of the NWIWW.
vi.

5.63

The CPP Report

Other Tenderers

Mr. Lewis concludes that the other Tenderers did not specifically address the presence
of the NWIWW Fault in their tender proposals.454 Mr. Lewis does not have access to
underlying risk registers or design documents from the other Tenderers, and can only
make inferences based on the tender documents themselves. The ACP cannot say
whether the Tenderers addressed foundation concerns at other basalt/La Boca contacts.
However, it could well be the case that they were accounted for in cost assessments or
within a risk register or accommodated in their designs.
e.

Conclusion

5.64

The Contractor’s case proceeds upon Mr. Shilston’s flawed assumption that the sheared
basalt to be anticipated at the NWIWW ought to be based upon what was observed at
the AFZ. Further, much of the Contractor’s analysis is based upon an argument that
ranges interpreted in the GIR were too wide or too unfavorable, and should be narrowed
in line with Mr. Shilston’s retrospective view of them. This is an example of the
Contractor ignoring the contract to serve its own case and bears no relationship to the
question to be answered by the Arbitral Tribunal.

5.65

The Contractor has failed to meet any element of Sub-Clause 4.12.2 [Unforeseeable
Physical Conditions] of the Conditions of Contract:
(a)

453
454

Element 5: Section 4.2.3.1 of the GIR, Plate 10 (referred to within Section
5.2.1.2) and Table 5-3 cannot be interpreted in any way other than to conclude
a faulted contact at the NWIWW;

See paragraph 6 of Chapter 2 on pdf page 20 of the First Expert Report of David Shilston. {C-EX-5/20}
See paragraph 5.80 of Part II on pdf page 149 of the Second Expert Report of Paul Lewis. {R-EX-26/149}
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6.

(b)

Element 6: the Contractor has not demonstrated that the physical conditions it
encountered were more adverse than those interpreted in the GIR. As explained
above, for the physical conditions encountered to be more adverse than those
interpreted in the GIR, they would have to be weaker than a fully softened
residual soil. This was not the case;

(c)

Element 7: the physical conditions encountered by the Contractor were not
Unforeseeable. The Contractor seeks to isolate information from the RFP
documents whilst ignoring those parts which cut against its claim. This is not
the approach of a prudent tenderer and serves no useful purpose.

CLAIM 50: AGUADULCE FAULT ZONE
a.

Summary of the ACP’s position

6.1

As set out at paragraphs 7.3-7.14 of Chapter VI of the SOD, the Contractor’s Claim 50
must fail. The Contractor cannot show that the physical conditions it encountered were
more adverse than those interpreted by the ACP in the GIR. Nor can it show that those
conditions were Unforeseeable.

6.2

The location and size of the AFZ is not in dispute. The GIR interpreted “sheared
basalt” throughout the AFZ with a representative GSI value of 5 for shear strength
envelope and 2 to 28 from the Marinos and Hoek chart.455 The Contractor encountered
sheared basalt with GSI values of between 10-55.456 This claim falls at the adversity
hurdle: the physical conditions encountered were not more adverse than those
interpreted in the GIR.

6.3

In any event, the physical conditions encountered were foreseeable from Plates 10, 14
and 16; numerous borehole logs; by inspection of rock core boxes and in reviewing the
CPP Report at a minimum.
b.

6.4

455
456
457

Did the ACP make a geotechnical characterization of the physical conditions
expected to be encountered in the AFZ within the PLE?

As set out at paragraphs 7.28 and 7.29 of Chapter VI of the SOD, the Contractor’s
primary argument as to the ACP’s interpretation is based upon Section 4.2.3.4 of the
GIR, which (as can be clearly seen from the text of that section), refers to the 1939
excavation. For example:457

See pdf page 27 of the GIR at Exhibit C-0684. {C-0684/27}
See paragraph 1146 of Chapter V on pdf page 372 of the SOC. {SOC/372}
See Section 4.2.3.4 “Fractured Zones, Faults, Joints and Shear Zones” on pdf page 20 of the GIR at Exhibit
C-0684. {C-0684/20}
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(emphasis added)
6.5

And further:

(emphasis added)
6.6

Descriptors such as “were observed”, “are present” and the phrasing “it is
approximately 150m to 300m wide” are clearly references to the physical conditions
observed in the 1939 excavation, and were not an interpretation of the physical
conditions which the ACP anticipated in the to be performed excavation. Section
4.2.3.4 of the GIR cannot be read as a detailed description of the ACP’s interpretation
of what might be expected at the foundation level of the proposed lock structures.

6.7

The ACP’s interpretation of the physical conditions anticipated at the AFZ are
contained in GIR Section 5 [Ground Characterization] and Section 6 [Anticipated
Foundation Conditions] of the GIR. The Contractor claims that the GSI value given
for sheared basalt in Table 5-4 of Section 5 (discussed further below) must be read in
conjunction with Section 4.2.3.4.458 This is absurd. It is clear from the text of Section
4.2.3.4 that Section 4.2.3.4 refers to historical findings. The text of Table 5-4 is
unequivocal.

6.8

In the SOR, the Contractor argues that those conditions observed in the 1939 excavation
served as an indicator of what could be expected at the AFZ within the PLE.459 It is not
disputed by the ACP that Section 4.2.3.4 provides important information and useful
context. However, the Contractor seeks to elevate it to a detailed description of what
would be in the excavation, which it is not. At the same time the Contractor ignores or
misrepresents Sections 5 and 6 of the GIR.

6.9

The Contractor claims that the GIR interpreted massive and columnar basalt with shear
zones 0.2m to 2m wide in the AFZ. This is not what is described in the relevant sections
of the GIR. Section 5.2.1.2 (containing Tables 5-3 and 5-4) indicated as follows:460

458
459
460

See paragraph 188 of Chapter V on pdf page 687 the SOR. {SOR/687}
See paragraph 186 of Chapter V on pdf page 686 the SOR. {SOR/686}
See Section 5.2.1.2 “Strength” of the GIR on pdf page 26 at Exhibit C-0684. {C-0684/26}
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(emphasis added)

(emphasis added)
6.10

461

As can be seen from Table 5-4 of the GIR, the ACP interpreted a representative GSI
value of 5 for sheared basalt in the AFZ. Mr. Shilston criticizes a GSI value of 5,
claiming that it is “unreasonably unfavorable” when compared to the range of 2-28
given in the central column.461 The representative value was the ACP’s interpretation
that it was free to make as it saw fit. The extent to which the Tenderers considered it

See paragraph 41 of Chapter 4 on pdf page 88 of the Second Expert Report of David Shilston.
{C-EX-26/88}
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reasonable or not was an issue for those Tenderers. This does not change the assessment
that is required by Sub-Clause 4.12.2 [Unforeseeable Physical Conditions] of the
Conditions of Contract.
6.11

The Contractor further argues that a GSI value of 5 is a design parameter, and not an
interpretation of rock mass conditions.462 However, as explained by Mr. Lewis,463 it is
clear from the GIR that the GSI value of 5 is the interpretation of the rock mass
condition at foundation level to be used in the development of the Hoek-Brown shear
strength envelope.

6.12

At paragraphs 199-201 of Chapter V of the SOR, the Contractor attempts to take the
text of Section 4.2.3.4 of the GIR and suggest that, when read in conjunction with Table
5-4, it can be argued that the ACP interpreted a GSI value of between 22 and 73 in the
AFZ. This ignores:
(a)

the fact that Section 4 of the GIR is a standalone section, and the text extracted
clearly refers to the 1939 excavation; and

(b)

that the AFZ is expressly given a GSI value range of 2-28, with a representative
value of 5, very clearly in the second row of Table 5-4 of the GIR.

6.13

The Contractor is attempting to work backwards from an interpretation of massive and
columnar basalt with widely spaced shear zones and find support for that interpretation
within the relevant section (i.e. Section 5 of the GIR). Where the Contractor is unable
to find support in Section 5 of the GIR, it seeks to rely upon the description of the 1939
excavation found in Section 4 of the GIR. This is incorrect and bears no relationship
to the test contained within Sub-Clause 4.12 [Unforeseeable Physical Conditions] of
the Conditions of Contract.

6.14

The Contractor also attempts to undermine the interpretation given in the GIR by
reference to the Plates.464 As stated numerous times, the Plates are not part of the GIR
and do not form part of the ACP’s interpretation for the purpose of the adversity test
laid down in Sub-Clause 4.12 [Unforeseeable Physical Conditions] of the Conditions
of Contract.

6.15

The Contractor’s argument that the AFZ should have been interpreted as massive and
columnar basalt with shear zones between 0.2m and 2m wide is based upon Mr.
Shilston’s calculations which are, in turn (and as he explains in his Second Expert
Report), based upon the results of the CPP joint survey.465 The CPP joint survey is
annexed to the GDR. It forms no part of the GIR (and is therefore not relevant to the
question of the ACP’s interpretation for the purpose of Sub-Clause 4.12 [Unforeseeable
Physical Conditions] of the Conditions of Contract).

6.16

Further, Mr. Shilston fails to recognize (despite Mr. Lewis pointing to it in his First
Expert Report) that the CPP joint survey was conducted from a boat at representative

462
463
464
465

See paragraph 213 of Chapter V on pdf page 693 the SOR. {SOR/693}
See paragraph 3.26 of Part II on pdf page 69 of the Second Expert Report of Paul Lewis.
{R-EX-26/69}
See paragraphs 222-246 of Chapter V from pdf page 696 the SOR. {SOR/696}
See paragraphs 27-30 of Chapter 4 from pdf page 86 the Second Expert Report of David Shilston.
{C-EX-26/86}

120

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 539 of
843

locations.466 Mr. Shilston, however, treats the CPP joint survey as comprehensive.
Indeed, Mr. Shilston appears to rely upon it as the basis of his central-most assumption,
relying on it as if it in fact included all shear zones in existence within the AFZ and the
1939 excavation. This is simply not correct.
6.17

Mr. Shilston alleges that Figure 5-10c of the GIR presents a GSI value for sheared basalt
which is only relevant to sheared basalt in relation to temporary and permanent slope
stability, not in relation to foundation conditions.467 This is manifestly untrue,
demonstrated by the text directly below Table 5-4 which states “[t]he Hoek-Brown
shear strength envelopes, relevant to the foundation level of the Pacific Locks are
presented on Figure 5-10c. These envelopes are also relevant for the design of
temporary and permanent excavations in sounds basalt and sheared basalt” (emphasis
added).

6.18

The Contractor also conveniently opts to disregard Section 6 of the GIR which states:

(emphasis added)
6.19

Section 6 (in concert with Section 5) of the GIR presents the ACP’s interpretation of
sheared basalt. There is no mention of widely spaced shear zones of limited width
(indeed, as set out in the SOD, the GIR makes no interpretation whatsoever of the
spacing or width of the shear zones).468

6.20

Figure 5-10b of the GIR clearly anticipates laminated to sheared material within areas
of sheared basalt as follows:

6.21

In short, Sections 5 and 6 of the GIR provided the ACP’s interpretation that the AFZ
would likely fall between Stations 6P+900 and 7P+100, that the basalt would be sheared
and broken with a representative GSI value of 5. Nothing in Sections 5 or 6 of the GIR
suggested that the sheared and broken rock would be limited, either in location, extent
or frequency, within the AFZ.

6.22

The Contractor’s case relies on the 1939 excavation and ignores the interpretation given
in Sections 5 and 6 of the GIR. Mr. Shilston’s most fundamental premise, that the AFZ

466
467
468

See paragraph 3.20 of Part II on pdf page 66 of the Second Expert Report of Paul Lewis. {R-EX-26/66}
See paragraph 35 of Chapter 4 on pdf page 87 of the Second Expert Report of David Shilston.
{C-EX-26/87}
See paragraph 7.21 of Chapter VI on pdf page 573 the SOD. {SOD/573}
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should have been interpreted to comprise massive and columnar basalt with shear zones
between 0.2m and 2m wide, is based on an incorrect methodology. Put simply, the
Contractor is unable to satisfy the adversity test in Sub-Clause 4.12 [Unforeseeable
Physical Conditions] of the Conditions of Contract.
c.

Were the physical conditions encountered at the AFZ more adverse than those
interpreted by the ACP in the GIR?
i.

Rock Mass Characterization

6.23

The Contractor’s arguments as to both adversity and foreseeability rely heavily upon
Mr. Shilston’s flawed analysis that the AFZ should have been interpreted as massive
and columnar basalt consisting of shear zones between 0.2m to 2m wide.469 As set out
above, this is not the interpretation given in the GIR. Mr. Shilston has relied upon
Section 4.2.3.4 of the GIR in circumstances in which it bears no relevance, whilst
ignoring the interpretation put forward in Sections 5 and 6. Had Mr. Shilston performed
the correct analysis (as set out above), he would have concluded that the ACP’s
interpretation of the physical conditions likely to be encountered in the AFZ was
sheared basalt (which is hardly a major surprise in a fault zone).

6.24

Mr. Lewis summarizes his position as follows:470

ii.
6.25

469
470
471
472
473

Shear Strength

As set out at paragraph 7.26 of Chapter VI of the SOD, Table 5-10b of the GIR
classified sheared basalt as “poor to very poor” to include “slickenside highly
weathered surfaces with soft clay coatings or fillings”. As per the First Witness
Statement of Mr. Ottsen, this is exactly what was encountered. For example, he
describes, inter alia, material that was “very soft and weak”,471 “basaltic in origin”472
and “filled with clayey gravel material”.473

See paragraphs 200-205 of Chapter V from pdf page 690 the SOR. {SOR/690}
See paragraph 3.37 of Part II on pdf page 71 of the Second Expert Report of Paul Lewis. {R-EX-26/71}
See paragraph 125 on pdf page 42 of the First Witness Statement of Christopher Ottsen. {C-WS-17/42}
See paragraph 131 on pdf page 43 of the First Witness Statement of Christopher Ottsen. {C-WS-17/43}
See paragraph 131 on pdf page 43 of the First Witness Statement of Christopher Ottsen. {C-WS-17/43}
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6.26

In the SOR, the Contractor alleges that the ACP “grossly mischaracterizes” Table 510b474 by failing to acknowledge that it shows an anticipated GSI value ranging from
2-28. This is untrue and ultimately serves only as a distraction – the fact is, the
Contractor encountered rock with GSI values between 10 and 55, which is not more
adverse than the given range of 2-28 as interpreted and characterized by the ACP in the
GIR.

6.27

At paragraphs 249-255 of Chapter V of the SOR, the Contractor alleges that the shear
zones encountered were many times wider than interpreted in the GIR. As discussed
above, the GIR made no interpretation as to shear zone width and so this argument has
no merit.

6.28

Taking GSI, Mr. Lewis has compared the Contractor’s records and the GIR and has
prepared the following table:475

6.29

Mr. Lewis has reviewed the Contractor’s parameters and foundation bearing capacity
calculations, and notes that a representative GSI value of 15 was selected for Class I
materials, which is greater than that included in the GIR.476 Mr. Lewis also notes that
a representative GSI value of 32 was selected for the Class II materials, which exceeds
the value interpreted in Table 5-4 for massive and columnar basalt.477

6.30

Mr. Lewis agrees with the approach taken by CICP to estimate the bearing capacity or
shear strength in consideration of the actual materials encountered. Mr. Lewis has taken
the same approach for the foundation area under monolith UE-M15 to calculate a
weighted average shear strength.478 Having done this exercise, Mr. Lewis concludes:479

6.31

Evidently, the shear strength envelope included on Figure 5-10c was not “unreasonably
unfavorable” as alleged by Mr. Shilston.480

474
475
476
477
478
479
480

See paragraph 214 of Chapter V on pdf page 693 of the SOR. {SOR/693}
See Table 3.1 of Part II on pdf page 75 of the Second Expert Report of Paul Lewis. {R-EX-26/75}
See paragraph 3.49 of Part II on pdf page 75 the Second Expert Report of Paul Lewis. {R-EX-26/75}
See paragraph 3.49 of Part II on pdf page 75 the Second Expert Report of Paul Lewis. {R-EX-26/75}
See paragraph 3.59 of Part II on pdf page 79 the Second Expert Report of Paul Lewis. {R-EX-26/79}
See paragraph 3.60 of Part II on pdf page 80 the Second Expert Report of Paul Lewis. {R-EX-26/80}
See paragraph 41 of Chapter 4 on pdf page 88 of the Second Expert Report of David Shilston.
{C-EX-26/88}
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6.32

In the SOR, the Contractor complains that monolith UE-M15 was founded “almost
entirely” on La Boca, specifically black shale, and that this was not interpreted in the
GIR.481 However, following his review of the Contractor’s Structural and Geotechnical
Calculations,482 Mr. Lewis has concluded that “the properties of black shale did not
control the design and therefore were of no consequence to the solution employed…”.483

6.33

Following his review of the Structural and Geotechnical Calculations, Mr. Lewis
concludes that:484

iii.

Modulus

6.34

Mr. Lewis has also considered the Contractor’s submittal on foundation deformation
and it was apparent to Mr. Lewis that the foundation treatment (i.e. 2m thick concrete)
was required to satisfy bearing capacity requirements.485

6.35

In short, the Contractor encountered physical conditions which were not more adverse
than those described in the GIR, and has failed to establish that it encountered
conditions more adverse as required by Sub-Clause 4.12 [Unforeseeable Physical
Conditions] of the Conditions of Contract.
d.

Were the physical conditions encountered within the AFZ Unforeseeable?

6.36

Without prejudice to the fact that the Contractor has failed to establish that it
encountered physical conditions more adverse than those interpreted within the GIR
(meaning there is no real need to consider the unforeseeability element of Sub-Clause
4.12 [Unforeseeable Physical Conditions] of the Conditions of Contract), it remains the
ACP’s case (as set out at paragraphs 7.34-7.89 of Chapter V of the SOD) that the
physical conditions encountered were not Unforeseeable.

6.37

The Contractor’s argument that the AFZ should not be interpreted as a representative
GSI value of 5 is based in the description of the AFZ exposed in the 1939 excavation,
and fails to consider any of the other RFP information (for example, the boreholes,
Technos’ interpretation of geophysical data and, most importantly, what was stated in
Sections 5 and 6 of the GIR).
i.

6.38

481
482
483
484
485
486

The Plates

The Contractor argues that Plates 10 and 42A support the argument that the GIR
interpreted the AFZ to be comprised of massive and columnar basalt.486 There is no

See paragraph 258 of Chapter V on pdf page 705 of the SOR. {SOR/705}
See Submittal No. 01 81 16-007, Rev. 4 dated 9 September 2011 at Exhibit C-0521. {C-0521}
See paragraph 3.66 of Part II on pdf page 82 of the Second Expert Report of Paul Lewis. {R-EX-26/82}
See paragraph 3.68 of Part II on pdf page 84 of the Second Expert Report of Paul Lewis. {R-EX-26/84}
See paragraph 3.70 of Part II on pdf page 84 of the Second Expert Report of Paul Lewis. {R-EX-26/84}
See paragraphs 226 and 230 of Chapter V from pdf page 696 of the SOR. {SOR/696}
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such interpretation in the GIR. As set out above, the Contractor bases this argument in
Section 4.2.3.4 of the GIR, which relates to observations of the 1939 excavation.
6.39

In the SOR, the Contractor further relies on Plate 10, in conjunction with the mapped
shear zones at the 1939 excavation, to advance a claim that shear zones within the AFZ
would be separated by 60m of non-sheared massive and columnar basalt.487 This
argument completely ignores the other RFP documents which provided detailed
information about the AFZ. Specifically, it ignores the six borings provided within the
AFZ – five of which show poor rock conditions at foundation level.

6.40

Indeed, had the AFZ comprised of 0.2m to 2m wide shear zones separated by 60m of
columnar basalt nearly all of the borings from within the AFZ would, in Mr. Lewis’
opinion, have demonstrated good rock conditions (which is not the case as discussed
further below).488

6.41

The Contractor disagrees with the ACP’s case that Plate 50 should have alerted it to the
physical conditions it actually encountered.489 Mr. Lewis disagrees with the Contractor.
In Mr. Lewis’ view, the boring data plotted below the cross-section shown on Plate 50
showed very low RQDs which “should have alerted tenderers to the poor-quality rock
along this section”.490

6.42

In the SOR, the Contractor considers Mr. Lewis’ interpretation of the data interpreted
by Technos on Plates 14 and 16 as “retrospective and misleading”.491 This is despite
Mr. Lewis’ thorough explanations in his First Expert Report as to why geophysical data
cannot be interpreted by reference to the absolute value of seismic velocities alone.492
Indeed, Technos, in its report, lists the other information and physical data it relied
upon, including analysis provided by ECI as well as boring logs, maps and geologic
data provided by the ACP.493 Put simply, Technos did not just rely upon the absolute
value of seismic velocities alone in preparing its interpretations. In fact, Technos not
only correlated its findings with boreholes and maps, but also received prior input from
the ACP’s geologists and conducted discussions with ECI.

6.43

The Contractor misinterprets the information provided on Plates 14 and 16 by failing
to realize that interpreting geophysical data requires more than applying published
correlations to absolute values of seismic velocity data (as demonstrated by the caveat
provided by Technos whereby it explains the other sources of information relied upon).
The Contractor instead relies upon its own interpretation as described by Mr. Ottsen at
paragraphs 72-75 of his First Witness Statement. As noted in the First Expert Report
of Mr. Lewis, Mr. Ottsen’s analysis only considers the P-Wave velocity profiles and
ignores the S-Wave velocity profiles included on Plate 16.494

487
488
489
490
491
492
493
494

See paragraph 227 of Chapter V on pdf page 696 of the SOR. {SOR/696}
See paragraph 3.107 of Part II on pdf page 98 of the Second Expert Report of Paul Lewis. {R-EX-26/98}
See paragraph 234 of Chapter V on pdf page 698 of the SOR. {SOR/698}
See paragraph 3.108 of Part II on pdf page 98 of the Second Expert Report of Paul Lewis. {R-EX-26/98}
See paragraph 236 of Chapter V on pdf page 699 of the SOR. {SOR/699}
See paragraphs 3.6-3.38 of Part II on pdf page 82 of the First Expert Report of Paul Lewis. {R-EX-12/82}
See pdf page 1 of ‘Geophysical Investigation for the Third Set of Locks Project’ at Exhibit C-0491.
{C-0491/1}
See paragraph 3.112 of Part II on pdf page 99 of the Second Expert Report of Paul Lewis. {R-EX-26/99}
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6.44

Mr. Ottsen’s analysis also conveniently ignores the post-tender geophysical
investigations undertaken by the Contractor which show seismic velocity profiles
similar to those on Plate 16, where the Contractor’s own geophysicist interpreted
seismic velocities (P-Wave) exceeding 2700 m/s to include “sheared zone (Sheared,
crushed and pulverized rock)”.495 Mr. Ottsen interprets velocities of this magnitude
and greater to be “extremely hard rock”,496 which directly contradicts the Contractor’s
own geophysicist. The Contractor’s geophysicist also considered S-Wave velocities,
which Mr. Ottsen dismisses as unreliable and “a relatively new addition to geophysical
surveys”.497
ii.

Geophysical survey

6.45

In his Second Expert Report, Mr. Shilston presents his interpretation of rippability,
which has been prepared using an altered version of the Contractor’s P-Wave Line 2
and Technos Table 3.498 As Mr. Lewis explains, “…in doing this, Mr. Shilston ignores
the interpretation of the Contractor’s geophysicist presented in Exhibit C-0518 which
very clearly includes two zones identified as sheared, crushed, and pulverized rock
extending well below Mr. Shilston’s boundary of unrippable/rippable rock”.499

6.46

As can be seen in the Contractor’s legend (shown below at Figure 30), areas marked in
white indicate sheared, crushed and pulverized rock within a shear zone. Contractor’s
Line 2 (shown below the legend at Figure 31) indicates two substantial shear zones.
Mr. Shilston’s version of Line 2 is altered in such a way that it fails to identify the full
extent of the shear zones as characterized by the Contractor’s own geophysicist.500

6.47

Mr. Lewis has prepared the following comparison of Mr. Shilston’s altered version of
the Contractor’s P-Wave Line 2 with an unaltered version:501

495
496
497
498
499
500
501

See paragraphs 3.26-3.35 of Part II from pdf page 94 of the First Expert Report of Paul Lewis.
{R-EX-12/94}
See paragraph 73 on pdf page 24 of the First Witness Statement of Christopher Ottsen. {C-WS-17/24}
See paragraph 82 on pdf page 29 of the Second Witness Statement of Christopher Ottsen. {C-WS-40/29}
See paragraph 113 of Chapter 4 on pdf page 105 of the Second Expert Report of David Shilston.
{C-EX-26/105}
See paragraph 3.76 of Part II on pdf page 85 of the Second Expert Report of Paul Lewis. {R-EX-26/85}
See paragraph 3.77 of Part II on pdf page 86 of the Second Expert Report of Paul Lewis. {R-EX-26/86}
See Figures 3.6 to 3.9 of Part II on pdf page 86 of the Second Expert Report of Paul Lewis. {R-EX-26/86}
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(emphasis added)
Figure 30: The Contractor’s Geophysical P-Wave Legend

Figure 31: The Contractor’s Geophysical P-Wave Line 2

Figure 32: Mr. Shilston’s Version of the Contractor’s Geophysical P-Wave Line 2
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Figure 33: Mr. Shilston’s version of the Contractor’s P-Wave Line 2 Annotated by Mr. Lewis

6.48

As can be seen, both the lateral extent and the depth of the zones identified by the
Contractor’s geophysicist as shear zones (described in the first image as “sheared,
crushed and pulverized rock”) extend beyond the boundary identified by Mr. Shilston
as unrippable, which has been identified by Mr. Shilston based solely upon the velocity
profile.

6.49

Mr. Lewis opines that “Sheared, crushed, pulverized rock would certainly be
considered rippable if not excavatable with conventional equipment. Therefore, I
conclude that the Contractor’s geophysicist did not only rely on seismic velocities but
used other available information in forming his opinion”.502 Mr. Lewis therefore
considers Mr. Shilston’s methodology (and resulting interpretation), which utilized
only seismic velocity, to be invalid.503
iii.

The GDR

6.50

At paragraphs 282-284 of Chapter V of the SOR, the Contractor refers to the GDR’s
descriptions of shear zones 0.2m to 2m wide and claims “not to understand” why the
ACP raises an issue with the fact the this description clearly relates to the 1939
excavation. Once again, the ACP’s case is that the 1939 excavation provides useful
information. However, it does not supplant or negate other available information –
most particularly, the unambiguous interpretation put forward at Sections 5 and 6 of the
GIR.

6.51

As to the Contractor’s comments regarding the geophysical data contained at Section
5.3 of the GDR,504 it is important to consider the interpretation of the data included in
the Technos Report (and on Plates 14 and 16) where Technos interprets the data based
upon other information and physical data (as discussed above). In addition, Section 5.3
of the GDR must be correlated against the borehole data collected from within the AFZ,
which show poor rock mass conditions in those areas associated with anomalously slow
weak rock (discussed in detail below).

502
503
504

See paragraph 3.79 of Part II on pdf page 87 of the Second Expert Report of Paul Lewis. {R-EX-26/87}
See paragraph 3.79 of Part II on pdf page 87 of the Second Expert Report of Paul Lewis. {R-EX-26/87}
See paragraph 283 of Chapter V on pdf page 715 of the SOR. {SOR/715}
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iv.
6.52

The Technos Report

Throughout the SOR (and as discussed above), the Contractor ignores the caveat,
provided within the Technos Report, that it was prepared by reference to “numerous
boring logs and preliminary geologic maps for correlation to the geophysical data”.505
As this makes clear, Technos did not prepare its report relying solely upon absolute
seismic velocities. As a result, in his analysis, neither did Mr. Lewis. Mr. Shilston and
Mr. Ottsen, however, have interpreted the geophysical data by sole reference to the
absolute value of the seismic velocities, rendering such interpretations partial and
misleading. The ACP refers back to its earlier points with respect the Technos Report,
set out at paragraphs 7.63-7.66 of Chapter VI of the SOD.
v.

Borehole logs

6.53

The Contractor and Mr. Shilston criticize Mr. Lewis’ borehole selection.506 In
particular, at Figure 21 of Chapter V of the SOR, the Contractor identifies boreholes
NML2-013, NML2-014, TP2C-013, NML2-010 and NML2-023 as ignored by Mr.
Lewis on the basis that they showed good quality rock.

6.54

However, as marked in green on Figure 34 below, those boreholes with high RQD
values (and subject to the Contractor’s criticisms) are situated around the perimeter of
the cluster of borings exhibiting poor to very poor rock quality within the area impacted
by the AFZ. Those boreholes identified by the Contractor sit outside the limits of the
AFZ. As Mr. Lewis notes, it would be very unlikely that the six impacted borings
identified by Mr. Lewis (marked in yellow on Figure 34) “were all fortunately located
such that all intersect narrow, near vertical shear zones of a width between 0.2 and 2
meters, among large expanses of massive and columnar basalt”.507

505
506
507

See Final Technos Report dated 22 September 2006 at Exhibit C-0491. {C-0491}
See paragraphs 289-296 of Chapter V from pdf page 717 of the SOR {SOR/717} and Chapter 4 from pdf
page 74 of the Second Expert Report of David Shilston. {C-EX-26/74}
See paragraph 3.93 of Part II on pdf page 94 the Second Expert Report of Paul Lewis. {R-EX-26/94}
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Figure 34: Figure 3.11 of Part II of the Second Expert Report of Paul Lewis

6.55

As to the Contractor’s arguments regarding NML2-12,508 it is correct that, at foundation
level, it shows good quality rock. However, the boring log describes sheared, crushed,
broken material above and below foundation level, and so it clearly records the faulting.

6.56

In the SOR, the Contractor alleges that all NML2 borings should be considered in any
analysis of the physical conditions encountered in the AFZ, suggesting that Mr. Lewis
has deliberately omitted boreholes showing high RQD for no apparent reason.509 This
is incorrect. As explained by Mr. Lewis in his Second Expert Report,510 including
borings beyond the AFZ limits dilutes their utility in confirming the extent of the AFZ
as interpreted within the GIR. When one considers the results of boreholes NML2-010,
NML2-013 and NML2-014 (identified as having higher RQD values by the
Contractor)511 it becomes clear that, as per the GIR, the limits of the extremely poor

508
509
510
511

See paragraph 298 of Chapter V on pdf page 719 of the SOR. {SOR/719}
See paragraph 296 of Chapter V on pdf page 719 of the SOR. {SOR/719}
See paragraphs 3.96 of Part II on pdf page 96 of the Second Expert Report of Paul Lewis. {R-EX-26/96}
See Figure 21 of Chapter V on pdf page 718 of the SOR. {SOR/718}
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foundation conditions were confined between approximately Stations 7P+000 to
7P+100.512 Mr. Lewis’ approach is exactly that a prudent tenderer would adopt. He
has considered the limits given in the GIR, confirmed those limits via borings, and
analysed the quality of the rock to be expected. What the Contractor does in the SOR,
is point to borings beyond the limits of the AFZ and argue that they demonstrate good
quality rock consisting of massive and columnar basalt within the AFZ.513
6.57

The Contractor alleges that Mr. Lewis only relies upon boreholes drilled in Class I
material in his comparison of the ACP’s borehole data with the Contractor’s borehole
data.514 Mr. Shilston adds that Mr. Lewis would have come to a different conclusion
(i.e. that the conditions encountered were Unforeseeable) had he included boreholes
drilled in Class II material.515

6.58

Borehole NML-025, which was considered by Mr. Lewis,516 falls in close proximity to
one of the Class I foundation zones identified by the Contractor (shown on Figure 35
below).

512
513
514
515
516

See paragraphs 3.96 of Part II on pdf page 96 of the Second Expert Report of Paul Lewis. {R-EX-26/96}
See paragraph 291 of Chapter V on pdf page 717 of the SOR. {SOR/717}
See paragraphs 303 and 304 of Chapter V from pdf page 720 of the SOR. {SOR/720}
See paragraph 143 of Chapter 4 from pdf page 111 of the Second Expert Report of David Shilston.
{C-EX-26/111}
See Figure 3.10 of Part II on pdf page 89 of the Second Expert Report of Paul Lewis. {R-EX-26/89}
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Figure 35: Location of Borehole NML-025

6.59

In his Second Expert Report, Mr. Lewis has prepared a comparison of the photographs
of the core boxes at approximate foundation bottom for Borehole NML-025 and
boreholes UC-BH-02, UC-BH-05, UC-BH-09 and UC-BH-12, which were identified
in Figure 4-4 of Mr. Shilston’s Second Expert Report as taken within, or in close
proximity to, Class I foundation material.517

6.60

Mr. Lewis concludes:518

6.61

Including the results of boreholes outside the limits of the AFZ dilutes the value of
investigating the conditions within the AFZ as interpreted in the GIR and on Plates 14
and 16. The AFZ is marked in red hatching on Figure 34 above and, as can be clearly

517
518

See paragraphs 3.83 to 3.89 of Part II on pdf page 89 of the Second Expert Report of Paul Lewis.
{R-EX-26/89}
See paragraph 3.89 of Part II on pdf page 94 of the Second Expert Report of Paul Lewis. {R-EX-26/94}
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seen, those boreholes selected by Mr. Lewis confirm exactly what is interpreted in the
GIR – that the poor foundation conditions could be anticipated to lie between
approximately Stations 7P+000 to 7P+100.
vi.

The CPP Report

6.62

In the SOR, the Contractor argues that it could not have been expected to review the
RFP documents for the presence of La Boca “when such presence was not interpreted
in the GIR or the Plates”.519 The Contractor claims that the reference to La Boca within
the CPP Report was “quite innocuous”.520 Notwithstanding the fact that the Plates do
not form part of the GIR, this ignores the contractual test for determining foreseeability
and the operation of Sub-Clause 4.10 [Site Data] of the Conditions of Contract which
deems that the Contractor examined and inspected the documents included in Volume
VI of the RFP.

6.63

In any event, both the CPP Report and boreholes NML-024 and NML-026 interpreted
the La Boca formation in the AFZ (set out in detail in the First Expert Report of Mr.
Lewis).521

6.64

The ACP notes that Mr. Shilston dismisses both NML-024 and NML-026 as falling
outside of the PLE. However, somewhat tellingly, he includes them both within the
PLE in his analysis titled “Conditions at Floor Foundation Level” shown on drawing
DWG.0009 of his First Expert Report.
e.

What the other Tenderers did

6.65

Whilst, ultimately, what the other Tenderers foresaw or did not foresee is useful as
context only, it is interesting that CANAL relied upon the Isthmian photographs
annexed to the GDR (as Mr. Lewis concluded would be expected in his First Expert
Report).

6.66

Mr. Shilston maintains that a prudent tenderer would not perform any analysis of the
Isthmian photographs.522 However, CANAL (through Mott McDonald) utilized the
Isthmian photographs in conjunction with the CPP joint survey (which is included in
the GDR) to classify rock as ‘columnar, massive and fractured basalt’, ‘La Boca’ and
‘Gatun formation’. Mott McDonald also recognized the limits of its assessment, noting
that “[t]hese derived quantities must be considered as an informed estimate that may
on excavation prove to be significantly different”.523

6.67

Mr. Lewis has analysed Mott McDonald’s assessment (both its rock categorization
exercise and the technical note provided at Exhibit C-1061) and notes that Mott
McDonald performed a detailed review of the photographs alongside the borehole

519
520
521
522
523

See paragraph 306 of Chapter V on pdf page 721 of the SOR. {SOR/721}
See paragraph 306 of Chapter V on pdf page 721 of the SOR. {SOR/721}
See paragraph 7.64 of Part II on pdf page 136 of the First Expert Report of Paul Lewis. {R-WS-12/136}
See paragraph 152 of Chapter 4 on pdf page 117 of the Second Expert Report of David Shilston.
{C-EX-26/117}
See pdf page 1 of Technical Note from Mott MacDonald to CJV, ‘Rock Slope Support Assessment’ dated 26
September 2008 at Exhibit C-1061. {C-1061/1}
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information, which supports Mr. Lewis’ view of what a prudent tenderer would have
done with the RFP information. Mr. Lewis concludes:524

f.

Blasting Means and Methods

6.68

In paragraphs 274 to 280 of Chapter V of the SOR, the Contractor appears to confuse
a number of different issues, in trying to deflect the fact that Dr. Konya, in his First
Expert Report, identified such poor design and workmanship that the Contractor’s
drilling and blasting would always have led to significant difficulties, including
overbreak below grade.

6.69

At paragraph 275 of Chapter V of the SOR, the Contractor states that “blast plans
(which had to be submitted 48 hours in advance of a blast) often needed to be submitted
before the excavation of adjacent blasted rock could be completed”. Presumably this
is yet another attempt to justify the reason why the blast plans do not reflect reality.
The Contractor’s own disorganisation is not a valid explanation for such a disparity.
As Dr. Konya explains:525

6.70

At paragraph 277 of Chapter V of the SOR, the Contractor claims that Maxam “checked
the length of each hole before loading any explosives, and filled any holes that were
too long with small aggregates in order to bring them back to the correct length”. In
doing so it relies on the unsupported witness evidence of Mr. Lopez. Notwithstanding
the general reliability issues with Mr. Lopez, there was no backfill stemming reported
in the Contractor’s blasting records, or observed on Site.

6.71

Dr. Konya explains that, in the photographs relied upon by Mr. Lopez as purported
evidence of backfill stemming being used, the shock tube is visible, meaning that the
hole is already loaded, which is clear evidence that the photographs do not show what
Mr. Lopez claims they show. Dr. Konya states:526

524
525
526

See paragraph 3.141 of Part II on pdf page 107 of the Second Expert Report of Paul Lewis. {R-EX-26/107}
See paragraph 4.33 on pdf page 14 of the Second Expert Report of Dr. Calvin Konya. {R-EX-24/14}
See paragraph 5.167 on pdf page 64 of the Second Expert Report of Dr. Calvin Konya. {R-EX-24/64}

134

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 553 of
843

6.72

Mr. Lopez also suggests that the Contractor provided drilling logs to Maxam after the
drilling had been completed.527 As Mr. McLean has confirmed “The ACP has never
seen a single drilling log prepared by or on behalf of the Contractor, and although Mr.
Lopez mentions them, he does not reference a single example of such a drilling log”.528
As Dr. Konya explains “I do not find it credible that this happened, without a single
copy of these documents ever having been provided. This would be a critical part of
the drilling and blasting story”.529

6.73

Despite seeking to rely on its own failure to keep accurate records, the Contractor
claims that the discrepancies in hole depths are not significant enough to cause
overbreak below the intended grade.530 This betrays a clear misunderstanding of the
way in which blast design functions. At paragraph 278 of Chapter V of the SOR, the
Contractor makes light of the hole depth discrepancies on Blast 253, on the basis that
they range from 30cm below the intended drillhole depth, to 40cm above the intended
blast hole depth. This is an incredible position for the Contractor to adopt, in
circumstances where it only allowed for 10cm of lean concrete throughout the PLE.

6.74

In any event, the discrepancies above and below the intended hole depth have a
cumulative effect far greater than the simple amount they are drilled beyond what is
intended. Even for consistently drilled holes, breakage occurs below the bottom of the
hole. But the 70cm variance identified in the Contractor’s example is significant. As
Dr. Konya explains, “varying depths of the holes cause different depths of breakage
below grade. A rough bottom results.”531

6.75

The Contractor states that the Contractor simply reduced the powder factor in areas of
weaker rock.532 However, reducing the powder factor alone does not amount to
effective tailoring of a blast to account for weaker rock, and if the rest of the design is
not appropriately varied, the reduction of the explosive loading can have a negative
effect on the control of the breakage. The entire blast must be redesigned. As set out
by Dr. Konya in his First Expert Report:533

527
528
529
530
531
532
533

See paragraph 14 on pdf page 5 of the Witness Statement of Manuel Lopez Cano. {C-WS-36/5}
See paragraph 22 on pdf page 8 of the Second Witness Statement of Carlos McLean. {R-WS-26/8}
See paragraph 5.165 on pdf page 63 of the Second Expert Report of Dr. Calvin Konya. {R-EX-24/63}
See paragraph 278 of Chapter V on pdf page 714 of the SOR. {SOR/714}
See paragraph 5.171 on pdf page 66 of the Second Expert Report of Dr. Calvin Konya. {R-EX-24/66}
See paragraph 279 of Chapter V on pdf page 715 of the SOR. {SOR/715}
See paragraph 7.6 on pdf page 99 of the First Expert Report of Dr. Calvin Konya. {R-EX-10/99}
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6.76

In any event, the Contractor’s purported solution of reducing the powder factor in blast
253 did not have the desired effect. Dr. Konya has included, at Appendix 7 to his
Second Expert Report,534 still photographs taken from the blast videos he has assessed,
including blast 253, which can be seen to have been particularly violent, as extracted
below. This alone confirms that a lack of understanding of the science of blasting can
lead to parameters being changed, either intentionally or inadvertently, with
significantly negative effects.

Figure 36: Still from video of blast 253

g.

Conclusion

6.77

The Contractor relies upon Section 4.2.3.4 of the GIR, which describes a historical
observation of the AFZ, whilst ignoring the ACP’s interpretation of the conditions
expected, which is contained in Sections 5 and 6. As a result, the Contractor’s analysis
proceeds upon an entirely wrong premise, i.e. that the AFZ should be anticipated as
containing massive and columnar basalt.

6.78

Yet again, the Contractor argues for narrowing the ranges interpreted in the GIR, or
seeks to set them aside as unreasonable. This approach ignores the Contract and must
be disregarded. The Contractor has failed to meet any element of Sub-Clause 4.12.2
[Unforeseeable Physical Conditions] of the Conditions of Contract:

534

(a)

Element 5: Sections 5 and 6 of the GIR interpreted sheared basalt throughout
the AFZ with a representative GIR value of 5;

(b)

Element 6: the Contractor has not demonstrated that the physical conditions it
encountered were more adverse than those interpreted in the GIR. The
Contractor’s arguments to the contrary rely upon the flawed premise that the
AFZ should have been interpreted as massive and columnar basalt with widely
spaced sheared zones, which, as demonstrated above, is based upon a selective
and misleading analysis of the GIR. The Contractor in fact encountered physical
conditions that were not more adverse when compared to those characterized
and interpreted by the ACP in the GIR;

See Appendix 7 of the Second Expert Report of Dr. Calvin Konya. {R-EX-24.App7}
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(c)

7.

Element 7: the physical conditions encountered by the Contractor were not
Unforeseeable. The physical conditions encountered within the AFZ were
foreseeable from Plates 10, 14, 16 and 50, numerous borehole logs; by
inspection of rock core boxes and in reviewing the CPP Report, for example.

CLAIM 57: LOCK HEAD 1 FAULT ZONE
a.

Summary of the ACP’s position

7.1

It is not disputed that the GIR made no specific interpretation of a fault zone in the area
of Lock Head 1 (the “LH1 Fault”). However, the Contractor’s Claim 57 fails as it
cannot demonstrate that the conditions encountered at the LH1 Fault were
Unforeseeable.

7.2

Based on a proper review of the RFP documents, in particular, the borehole logs, Plates
14 and 16 and the GDR, the LH1 Fault was reasonably foreseeable. The LH1 Fault was
within an area identified within the RFP documents as “anomalously slow (weak rock)”.
As discussed at paragraph 8.7 of Chapter V of the SOD, the Contractor recognized that
it was an area requiring further investigation. Furthermore, Borehole M-010 also
recorded poor rock conditions associated with a fault. The Contractor’s arguments that
the LH1 Fault was Unforeseeable are retrospective, and do not withstand an analysis of
the RFP information when it is considered as a whole.
b.

Did the ACP make a geotechnical characterization or interpretation of the
physical conditions encountered at the Lock Head 1 Fault in the GIR?

7.3

The ACP did not make a specific geotechnical characterization and interpretation of the
physical conditions at the LH1 Fault. In particular, the ACP made no specific
interpretation of the physical conditions at 6P+850 to 6P+900. The Contractor cannot,
therefore, assert that the physical conditions it actually encountered were more adverse
that what was interpreted in the GIR. For this reason, its claim falls at the first hurdle
presented by Sub-Clause 4.12 [Unforeseeable Physical Conditions] of the Conditions
of Contract.

7.4

In the alternative, the ACP addresses the position to the extent that a general
characterization and interpretation was made.

7.5

Table 5-3 of the GIR provides approximate limits of sheared basalt. Because Table 53 of the GIR did not expressly identify Stations 6P+850 to 6P+900 as a shear zone,
when read in conjunction with Table 5-4 (discussed below) a prudent tenderer would
have assumed a general characterization of massive, columnar or fractured basalt in
that area.

7.6

In Table 5-4 of the GIR, the ACP interpreted a representative GSI value of 26 for the
development of the shear strength envelope for foundation design in this material type,
with a GSI value range of 22-73. Table 5-4 of the GIR suggested rock mass structures
ranging from blocky to disturbed to seamy to block, with joint conditions ranging from
very poor to very good. The representative GSI value of 26 as shown in Figure 37
below, can be expected to consist of rock mass structure that is blocky/disturbed/seamy
with joint conditions that are poor.
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Figure 37: Figure 5-10b of the GIR (annotated by Mr. Lewis)

7.7

Mr. Shilston argues that a prudent tenderer would expect GSI values to improve with
depth, and that GSI values at foundation level could be expected to be toward the top
end of the ranges given in the GIR.535 This is incorrect. The GIR specifically states
that “[t]he Hoek-Brown shear strength envelopes, relevant to the foundation level of
the Pacific locks are presented on Figure 5-10c” (emphasis added). Figure 5-10c of
the GIR shows that the ACP used the representative GSI value of 26 in developing the
shear strength envelope for massive and columnar basalt.536 There is no reason that a
prudent tenderer would have anticipated the GSI values to improve with depth. In fact,
based on Figure 5-10c, a prudent tenderer would adopt a representative GSI value of
26 throughout.

7.8

At paragraphs 383 and 384 of Chapter V of the SOR, the Contractor claims that the
ACP’s reliance upon Section 4.2.3.2 of the GIR is misplaced insofar as Section 4.2.3.2
identifies ‘fractured’ rock (and not ‘sheared’ rock, which is worse than ‘fractured’).
However, the Contractor’s own expert, Mr. Shilston, does not agree with this

535
536

See paragraph 291 of Chapter 4 on pdf page 151 of Second Expert Report of David Shilston.
{C-EX-26/151}
See paragraph 4.14 on pdf page 110 of the Second Expert Report of Paul Lewis. {R-EX-26/110}
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distinction. In describing borehole cores, Mr. Shilston notes that “where the basalt is
described as ‘crushed’, ‘sheared’, ‘brecciated, ‘fractured’, and ‘broken’ are actually
describing essentially the same features from a geotechnical perspective”.537
7.9

At paragraphs 356-361 of Chapter V of the SOR, the Contractor attempts to bring its
claim under Sub-Clause 4.10 [Site Data] of the Conditions of Contract, which relates
to Site data. The exclusive remedy for adverse physical conditions is set out in SubClause 4.12 [Unforeseeable Physical Conditions] of the Conditions of Contract. SubClause 4.12.6 provides that the only claim which the Contractor may have in relation
to physical conditions encountered at the Site is under Sub-Clause 4.12 [Unforeseeable
Physical Conditions] of the Conditions of Contract (i.e. there can be no claim under, or
for breach of, Sub-Clause 4.10 [Site Data] of the Conditions of Contract).

7.10

Contrary to the Contractor’s allegation that Sub-Clause 4.10 [Site Data] of the
Conditions of Contract operated to prevent it from being required to conduct its own
investigations beyond the text of what was presented by the ACP in the GIR is
nonsense. The reality is that the Contractor’s exclusive remedy comes under SubClause 4.12 [Unforeseeable Physical Conditions] of the Conditions of Contract, and
that it has failed to meet the requirements of that provision.

7.11

The Contractor also alleges in the SOR,538 that because Table 5-3 of the GIR expressly
lists the AFZ as a fault zone, it follows that Table 5-3 must have listed all fault zones
and that the Contractor was entitled to assume that no other fault zones would be
encountered. The Contractor makes the same argument with respect Section 4.2.3.4 of
the GIR which refers to two fault zones (neither of which are the LH1 Fault). The
Contractor even goes so far as to suggest that the ACP deliberately omitted Section
4.2.3.4 from the SOD.539 This is denied.

7.12

This line of argument is illogical and ignores the test set out in Sub-Clause 4.12
[Unforeseeable Physical Conditions] of the Conditions of Contract. The ACP was
under no obligation to provide a GIR which was dispositive of all geotechnical features
in the unexcavated site. The ACP never held the GIR out as such.
c.

7.13

The Contractor seeks to argue that advancing any arguments as to adversity with respect
the LH1 Fault is contradictory considering the ACP’s position that it made no
interpretation in the GIR.540 The ACP’s position is clear:
(a)

537
538
539
540

Were the physical conditions encountered more adverse than the
interpretation in the GIR?

the ACP’s primary position is that it made no specific interpretation of the
physical conditions in the area of LH1;

See paragraph 14 of Chapter 5 on pdf page 283 of the Second Expert Report of David Shilston.
{C-EX-26/283}
See paragraphs 364 and 365 of Chapter V from pdf page 735 of the SOR. {SOR/735}
See paragraph 385 of Chapter V on pdf page 741 of the SOR. {SOR/741}
See paragraph 377 of Chapter V on pdf page 739 of the SOR. {SOR/739}
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(b)

the ACP’s alternative position is that if there was a geotechnical characterization
or interpretation of the area of LH1, it was the general characterization and
interpretation as explained above.

7.14

Following the Contractor’s logic as to massive and columnar basalt, a prudent tenderer
would adopt the representative GSI value set out in Table 5-4 of the GIR for massive
and columnar basalt of GSI 26 with the range being 22-73 as recognized in Chapter V
of the SOR.541

7.15

Mr. Shilston opines that a tenderer would expect the actual GSI values to be “towards
the top of the range interpreted by the Employer”542 and that it was therefore
appropriate to interpret the ground conditions of the LH1 area as suitable for heavy
construction. This argument bears no relationship whatsoever to the GSI ranges set out
in the GIR, the representative GSI value, nor the test contained within the Contract. In
terms of further investigation or design, the Tenderers were free to accept or not accept
the ACP’s interpretation in this regard as they saw fit. The issue to consider in assessing
a claim under the Contract is what the ACP interpreted (in this instance a wide range
of 22-73 with a representative value of 26) as compared to what was encountered (an
objective fact, discussed further below).

7.16

In assessing what was actually encountered, Mr. Lewis has reviewed the Contractor’s
geologic mapping of those monoliths impacted by the poor foundation conditions
resulting from the LH1 Fault.543 The impacted monoliths (as shown by that drawing)
run from UE-M2 through to UE-M4 and UW-M3 through UW-M5. Mr. Lewis
observes that monoliths UE-M3 and UW-M5 encountered the most severe conditions,
with the lowest range of GSI values.544

7.17

In the calculations provided to Mr. Lewis with respect to the AFZ, it appears that the
Contractor has used a weighted average of the contribution to bearing capacity for
varying rock conditions in order to compute a weighted average bearing capacity for
each monolith. Whilst Mr. Lewis does not have access to the underlying design
calculations for the LH1 area, he has no reason to suspect that a different methodology
was used in foundation design of the LH1 area.

7.18

On that basis, Mr. Lewis has calculated the weighted average GSI values for varying
rock mass conditions as they impact monoliths UE-M2 through UE-M4, and UE-M3
through UW-M5, for the conditions observed as compared to the representative GSI
values given for massive and columnar basalt in GIR Table 5-4:545

541
542
543
544
545

See paragraph 391 of Chapter V on pdf page 743 of the SOR. {SOR/743}
See paragraph 291 of Chapter 4 on pdf page 151 of the Second Expert Report of David Shilston.
{C-EX-26/151}
See paragraph 4.30 of Part II on pdf page 113 of the Second Expert Report of Paul Lewis. {R-EX-26/113}
See paragraph 4.31 of Part II on pdf page 115 of the Second Expert Report of Paul Lewis. {R-EX-26/115}
See Table 4.2 of Part II on pdf page 116 of the Second Expert Report of Paul Lewis. {R-EX-26/116}
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Figure 38: Mr. Lewis’ analysis of GSI values for impacted monoliths

7.19

As can be seen in Figure 38 above, the weighted average GSI values within the LH1
Fault Zone are within the range of values anticipated in the GIR. In fact, the weighted
average GSI for the midpoint of the GSI range is greater than the GIR representative
value for all monoliths. Therefore, it cannot be said that the Contractor encountered
physical conditions which were more adverse that the ACP’s interpretation.

7.20

In the SOR, the Contractor criticizes Mr. Lewis’ use of GIR Table 5-4 in his First Expert
Report, claiming that relying on the average GSI value of 26 provided in the final
column of Table 5-4 fails to adhere to the requirements of Sub-Clause 4.12
[Unforeseeable Physical Conditions] of the Conditions of Contract insofar as SubClause 4.12 [Unforeseeable Physical Conditions] of the Conditions of Contract relates
to “more adverse conditions” and not an average value of conditions encountered.546
Mr. Shilston criticizes the representative value of 26 as “almost the minimum”.547 As
Mr. Lewis explains in his Second Expert Report:548

7.21

In any event, the Contractor itself acknowledges the range of GSI values given in the
GIR as 22-73 at paragraphs 390 and 391 of Chapter V of the SOR. Mr. Lewis has
shown that even in the worst case monoliths, the weighted average GSI values actually
encountered were not more adverse than this.

7.22

Mr. Shilston is very misleading in Table 4-6 of his Second Expert Report. Mr.
Shilston’s Table 4-6 purports to compare the GSI values in the GIR with the values

546
547
548

See paragraphs 424-429 of Chapter V on pdf page 753 of the SOR. {SOR/753}
See paragraph 440 of Section 4 on pdf page 196 of the Second Expert Report of David Shilston.
{C-EX-26/196}
See paragraph 4.28 of Part II on pdf page 113 of the Second Expert Report of Paul Lewis. {R-EX-26/113}
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assessed by GUPC and CICP for the rock mass at foundation level encountered in the
LH1 Fault Zone. Mr. Lewis has annotated Table 4-6 from Mr. Shilston’s Second Expert
Report as follows:549

Figure 39: Mr. Lewis’ Analysis of Mr. Shilston’s Table 4-5

7.23

Mr. Lewis points out that the GIR does not provide GSI values specific to non-fault
zones (text box 1) and nowhere in the GIR does it state that GSI values are likely to be
toward the higher end of the ranges given at foundation level (text box 2). There was
nothing in the GIR to suggest either of these conclusions; rather, they have been reverse
engineered to fit the Contractor’s case.

7.24

The Contractor repeatedly misrepresents the ACP’s position with respect to the role of
the GIR, claiming that the ACP argues “any rock type with any strength parameters
could be encountered at any point”.550 As can be seen from the calculations above –
this is not the ACP’s case. The ACP’s case is that, whilst the GIR did not specifically
interpret a fault in the LH1 area, the foundation conditions which were in fact
encountered were not more adverse than the general rock condition interpretation that
was provided in the GIR. The effect is that Claim 57 fails on all fronts.
d.

Were the physical conditions in Lock Head 1 Unforeseeable?

7.25

As set out at paragraphs 8.39-8.47 of Chapter V of the SOD, Plates 14 and 16 (which
were annexed to the GDR) identified “anomalously slow (weak) rock” in the area of
Lock Head 1 (specifically in the area of 6P+850 to 6P+900). Whilst the Plates do not
expressly describe a fault, even Mr. Shilston agrees that the geophysical anomaly
identified by Technos “would give the tenderers cause to look at the other information
in the RFP”.551 Despite the Contractor’s argument that the area in which the LH1 Fault
was found could be interpreted as consisting of massive or columnar basalt,552 as is
evident from Plates 14 and 16, it clearly contained poor rock mass conditions. Such
conditions are confirmed by borehole M-010.

7.26

As noted by Mr. Shilston, the anomalous zones shown on Plates 14 and 16 would have
caused a prudent tenderer to conduct further enquiries. Indeed, Mr. Shilston himself
identified a fault in the LH1 area in drawings DWG.006a and 006b of his First Expert

549
550
551
552

See Table 4.6 of Part II on pdf page 117 of the Second Expert Report of Paul Lewis. {R-EX-26/117}
See paragraph 387 of Chapter V on pdf page 741 of the SOR. {SOR/741}
See paragraph 424 of Chapter 4 on pdf page 192 of the Second Expert Report of David Shilston.
{C-EX-26/192}
See paragraph 388 of Chapter V on pdf page 741 of the SOR. {SOR/741}
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Report, which were prepared following his review of the RFP information. Mr.
Shilston agrees with this where he states, in his First Expert Report:553

7.27

In this extract, Mr. Shilston appears to support the ACP’s argument that the RFP
documents must be viewed in concert, and that, by reviewing the documents together,
the presence of the LH1 Fault was foreseeable.

7.28

Mr. Shilston agrees that the geophysical anomaly identified by Technos “would give
the tenderers cause to look at the other information in the RFP”.554 ‘Other information’
includes the borehole logs. In particular, borehole M-010 (falling within the area
identified as weak rock on Plate 14) identifies basalt approximately 12m above to 27m
below the planned foundation, and is described as jointed and broken, shattered and
slickensided, crushed rock.555 Borehole M-010 indicates poor foundation conditions
associated with a fault. Mr. Lewis opines that a prudent tenderer would take this
information (Plates 14 and 16 alongside borehole M-010) and conclude that the area
6P+850 to 6P+900 required special foundation treatment.556

7.29

In the SOR, the Contractor states that the GDR makes no reference to the LH1 Fault.557
However, Plates 14 and 16 (appended to the GDR) show anomalously weak rock.
Tables 27 and 28 of Section 5.3.2 of the GDR refer to anomalous features in that same
area shown on Plates 14 and 16, whilst also identifying an area of low velocity rock.
The Contractor fails to recognize the MASW (S-wave) profile, Pacific Line ZZ-1
(shown on Plates 14 and 16), which shows the anomalously slow (weak) rock as
extending below the planned foundation elevation in the area of the LH1 Fault.

7.30

The Contractor also fails to recognize Technos’ interpretation of the areas identified as
hard rock, which show velocities greater than those identified in the area of
anomalously slow (weak) rock. As Mr. Lewis points out, where Plate 16 gives
indicative velocities for intrusive hard rock exceeding those observed in areas identified
as anomalously slow (weak) rock, it cannot be said that a prudent tenderer would make
an interpretation of “extremely hard” or “unrippable” rock in the area of the LH1
Fault.558

7.31

Indeed, the Contractor attempts to rely on seismic velocities in isolation to demonstrate
“unrippable” rock.559 However, the Contractor’s failure to correlate these values to
other information in order to re-interpret the LH1 Fault to be unrippable rock (where

553
554
555
556
557
558
559

See paragraph 210 of Chapter 6 on pdf page 117 of the First Expert Report of David Shilston.
{C-EX-5/117}
See paragraph 424 of Chapter 4 on pdf page 192 of the Second Expert Report of David Shilston.
{C-EX-26/192}
See Borehole Log for M-010 at Exhibit R-0233. {R-0233}
See paragraph 4.47 of Part II on pdf page 121 of the Second Expert Report of Paul Lewis. {R-EX-26/121}
See paragraph 450 of Chapter V on pdf page 757 of the SOR. {SOR/757}
See paragraph 4,54 of Part II on pdf page 122 of the Second Expert Report of Paul Lewis. {R-EX-26/122}
See paragraph 451 of Chapter V on pdf page 757 of the SOR. {SOR/757}
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the Plates clearly identify it as weak rock) is an error (proven by the fact that it was not
“unrippable” rock that was actually encountered).
7.32

In the SOR, the Contractor once again attempts to rely on seismic velocities in isolation
where it argues that Tables 27 and 28 of the GDR are irrelevant insofar as they refer to
“low velocity rock” which is not necessarily associated with a fault zone.560 Seismic
velocity should not be interpreted in isolation, but by reference to site geology and other
physical data (such as boreholes).561 Tables 27 and 28 are examples of the ACP
correlating the low velocity zones identified in the area of the LH1 Fault to the AFZ as
observed in the 1939 excavation – which is exactly the sort of exercise a prudent
tenderer would perform.

7.33

Whilst it is correct to say, as the Contractor does, that the LH1 Fault was not identified
on Plates 14 or 16 expressly as a fault, it is undisputed that it was identified as weak
rock. In Mr. Lewis’ view, the distinction between a fault zone and weak rock is
irrelevant with respect to the physical conditions encountered and the geotechnical
engineering considerations for the design of the foundation.562 It is the condition of the
rock mass that is important, and that was very clearly identified as weak rock.

7.34

At paragraph 396 of Chapter V of the SOR, the Contractor claims that Plate 42A
interpreted the hardness of the rock in the LH1 Fault as RH-4 to RH-5. As set out in
the First Expert Report of Mr. Lewis,563 the hardness value presented is that of the intact
rock material and not the rock mass strength. Rock hardness is a typical value based
on simple field testing. Rock mass strength, on the other hand, is the function of several
parameters, including unconfined compressive strength, GSI, material constant and
disturbance factor. The Contractor seeks to misrepresent a basic principle of
geotechnical science. As Mr. Lewis explains, a prudent tenderer would not rely on the
rock hardness factor alone in circumstances where far more detailed calculations have
been provided.564

7.35

The Contractor also claims, at paragraph 453 of Chapter V of the SOR, that Mr. Lewis
“admits” that the LH1 Fault was not foreseeable from the geophysical data. This is
incorrect. Mr. Lewis was simply mimicking the approach of a prudent tenderer:
analyzing all the RFP information in concert in order to make a complete assessment.
As Mr. Lewis explains “it is important to note that geophysical test results only provide
data on the response of the ground conditions to certain stimuli such as a seismic,
electrical, or magnetic source. The data recovered, that is the response of the ground
from these inputs, must itself be interpreted and correlated to what is known about the
site”.565 This is in stark opposition to the Contractor’s repeated attempts to
retrospectively isolate and criticize individual sources of information whilst
disregarding others entirely.

7.36

This attempt at taking RFP data in isolation can be seen at paragraphs 473-476 of
Chapter V of the SOR, where the Contractor argues that the CPP Report makes no

560
561
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563
564
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See paragraphs 450 and 451 of Chapter V on pdf page 757 of the SOR. {SOR/757}
See paragraph 4.59 of Part II on pdf page 123 of the Second Expert Report of Paul Lewis. {R-EX-26/123}
See paragraph 4.56 of Part II on pdf page 123 of the Second Expert Report of Paul Lewis. {R-EX-26/123}
See paragraphs 10.90-19.92 of Part II from pdf page 210 of the First Expert Report of Paul Lewis.
{R-EX-12/210}
See paragraph 10.95 of Part II on pdf page 212 of the First Expert Report of Paul Lewis. {R-EX-12/212}
See paragraph 4.60 of Part II on pdf page 123 of the Second Expert Report of Paul Lewis. {R-EX-26/123}
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reference to the LH1 Fault in support of a conclusion that it was, therefore,
Unforeseeable. This, of course, ignores all the data which suggests that there was a
fault present – for example – the geophysical data and boreholes discussed above.
7.37

In its discussion of the borehole logs, the Contractor omits to refer to the fact that two
of the three boreholes highlighted by the Contractor as failing to point to a fault (M010, M-028 and NML-021) describe “probable fault zones”. Indeed, the references to
probable fault zones can be seen in the notes to those boreholes, which are reproduced
in the final column of Figure 37 of Chapter V of the SOR. When viewed with the other
RFP documents, these borehole notes alone would prompt a prudent tenderer to
anticipate a fault in the LH1 area. Whilst borehole M-010 is the only borehole to fall
within the anomalously slow (weak) rock identified on Plate 14, given the fact it is
identified on Plates 14 and 16, within the Technos Report and the GDR, a prudent
tenderer would be expected to review all the surrounding borehole logs in order to build
a complete and suitable picture.

7.38

The Contractor alleges that Mr. Lewis’ analysis with respect the amount of lean
concrete poured contains “serious errors and omissions”.566 Considering only the
information in the Atkins PQA (as reported by Mr. Shilston) monolith UE-M3 required
far less lean concrete than UE-M4 (an average depth of 1.63m³ as compared to 2.28m³).
Despite this, the Contractor still claims that the area under UE-M3 was more affected
by shearing. This only supports Mr. Lewis’ conclusion in his First Expert Report that
there is no causal relationship between the geological factors referred to by Mr.
Shilston, over-excavation and the depth of lean concrete poured.

7.39

In his Second Expert Report, Mr. Lewis also casts doubt on the accuracy of the records
provided by the Contractor in preparing both the ACP’s PQA and the Atkins PQA.567
In particular, that the geologic mapping provided on drawing 6127-P-A-B-3069 clearly
demonstrates that monolith UE-M3 has a greater foundation area and sits atop a larger
area of sheared basalt than monolith ME-M4. However, both the ACP’s PQA and
Atkin’s PQA suggest than UE-M4 requires more lean concrete. In Mr. Lewis’ view,
this is illogical, and likely reflects inaccurate records provided by the Contractor.

7.40

With respect to the Contractor’s arguments in the SOR regarding CANAL and BTM,568
the ACP repeats those points made with respect Claims 47 and 50 – namely, Mr. Lewis
can only make inferences from the data available to him – i.e. the tender documents
themselves (which can provide useful context, but are of course not conclusive or
dispositive). Mr. Lewis has no access to underlying design data or risk registers of the
other Tenderers, and, therefore, has no way of conclusively stating whether an issue
was foreseen or accounted for unless it is stated on the face of the tender itself.

7.41

The Contractor’s case is based upon a misinterpretation of Sub-Clause 4.10 [Site Data]
of the Conditions of Contract and a desperate attempt to point to areas of the GIR which
interpreted fault zones as evidence that the GIR interpreted all fault zones – despite the
fact neither ACP nor the GIR claimed that this was the case. The Contractor seeks to
review RFP documents in isolation, and neglects to consider the correct approach in
interpreting seismic velocities, to argue that the LH1 Fault was Unforeseeable. This is

566
567
568

See paragraph 441 of Chapter V on pdf page 755 of the SOR. {SOR/755}
See paragraph 4.41.2 of Part II on pdf page 118 of the Second Expert Report of Paul Lewis. {R-EX-26/118}
See paragraphs 479-487 of Chapter V from pdf page 765 of the SOR. {SOR/765}
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incorrect, ignoring the approach of a prudent tenderers as well as accepted geophysical
methodology.
e.

Blasting Means and Methods

7.42

At paragraphs 433 to 439 of Chapter V of the SOR, in relation to the area of LH1, the
Contractor relies on many of the flawed arguments it has raised previously in defence
of its overexcavation. As a result, the Contractor reaches the conclusion that the ACP’s
“arguments are baseless, and must fail”.569 The ACP does not agree.

7.43

The Contractor’s reliance on the fiction of its blasting records has been discussed at
Section 4 above.570 Similarly the unreliable testimony of Mr. Lopez has been addressed
in Section 3, as well as discussion of the Contractor’s incorrect assertion that backfill
stemming was used.

7.44

The Contractor’s admission that high spots were present and needed mechanical
removal is noted.571 Although smaller machinery may have been used on occasion, it
is notable that the Contractor, in many cases, used excessively large excavators, capable
of exerting significant digging force, thereby creating an uneven bottom condition.
This is confirmed by the Contractor’s own ICLs, as shown in the below example extract
from the Contractor’s Quality Daily Reports:572

Figure 40: Extract from Contractor’s Daily Activities Report

7.45

569
570
571
572
573

Mr. Wallace and Dr. Aimone-Martin have, without any substantiation, classified blast
254 as not being violent. This is not correct. As Dr. Konya has shown, many of the
blasts were extremely violent, including blast 254, as can be seen from the below
photograph extracted from the Second Expert Report of Dr. Konya:573

See paragraph 433 of Chapter V on pdf page 754 of the SOR. {SOR/754}
See paragraph 434 of Chapter V on pdf page 754 of the SOR. {SOR/754}
See paragraph 436 of Chapter V on pdf page 754 of the SOR. {SOR/754}
See pdf page 105 of Contractor’s Daily Activities Report at Exhibit R-1245. {R-1245/105}
See Appendix 7 to the Second Expert Report of Dr. Calvin Konya. {R-EX-24.App7}

146

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 565 of
843

Figure 41: Still from video of blast 254

7.46

It is also incorrect for the Contractor to suggest that “there is no evidence of the blast
having been shot in a deficient manner”.574 To the Contrary, the Contractor’s own ICL
record highlights significant deficiencies. The design for blast 254 indicated that 231
holes were to be drilled,575 but the ICL shows that only 216 were drilled on site:576

Figure 42: Extract from ICL subchecklist for blast 254

7.47

This represents a significant departure from the blast design. As Dr. Konya has
explained, “the slightest change to blast design significantly affects the way the blast
behaves, and consequently, the condition that is left”.577

7.48

The below extract, from Dr. Konya’s Second Expert Report, also highlights that even
as designed, blast 254 had holes missing:578

574
575
576
577
578

See paragraph 437 of Chapter V on pdf page 754 of the SOR. {SOR/754}
See TSL-BP-254 and 254A at Exhibit R-0980. {R-0980}
See pdf page 484 of Exhibit R-1245. {R-1245/484}
See paragraph 5.180 on pdf page 75 of the Second Expert Report of Dr. Calvin Konya. {R-EX-24/75}
See paragraph 5.158 on pdf page 61 of the Second Expert Report of Dr. Calvin Konya. {R-EX-24/61}
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Figure 43: Hole layout for blast 254 as extracted from Second Expert Report of Dr. Konya

7.49

As Dr. Konya has explained, missing holes “would create overconfinement for the holes
directly behind them, causing them to radially crack in all directions including into the
subsequent holes. This would lead to clumping of nearby holes and cratering which
would cause breakage below grade. These types of errors should never be made on a
large-scale construction project such as the TSLP”.579

7.50

Of the 10 holes that were actually measured by the Contractor for blast 254, these varied
from the design depth by up to 1.1m, as can be seen from the below extract:580

579
580

See paragraph 5.154 on pdf page 59 of the Second Expert Report of Dr. Calvin Konya. {R-EX-24/59}
See pdf page 484 of Exhibit R-1245. {R-1245/484}
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Figure 43: Extract from ICL subchecklist for blast 254

7.51

The Contractor’s assertions regarding reducing only the powder factor, without altering
the balance of the blast design, have been discussed at paragraphs 6.75 and 6.76 above.
As explained, this would not have been effective, particularly in light of all of the
above-mentioned deficiencies, and would not have made blast 253 a successful one.581

7.52

Rather than, as suggested by the Contractor in the SOR, there being “no evidence of the
blast having been shot in a deficient manner”,582 there is, in fact, very little evidence of
anything having been done correctly with this blast, from design, to implementation.
Thus, blast 254 in fact exhibited a number of the deficiencies contemplated by Dr.
Konya, in reaching his conclusion that:583

7.53

It is therefore unsustainable for the Contractor to suggest that “GUPC’s blasting
practices did not contribute to the significant amount of lean concrete that was required
below the monoliths in the LH1 Fault Zone.”584
f.

Conclusion

7.54

As set out above, the GIR did not make a specific interpretation of the LH1 Fault, and
so the Contractor is unable to establish the first element of Sub-Clause 4.12
[Unforeseeable Physical Conditions] of the Conditions of Contract.

7.55

The Contractor attempts to re-interpret Sub-Clause 4.10 [Site Data] of the Conditions
of Contract to make good an argument that the GIR was dispositive of all potential
issues and fault zones, and that a failure to specifically list the LH1 Fault gives rise to

581

See paragraph 438 of Chapter V on pdf page 754 of the SOR. {SOR/754}
See paragraph 437 of Chapter V on pdf page 754 of the SOR. {SOR/754}
583
See paragraph 6.3 on pdf page 79 of the Second Expert Report of Dr. Calvin Konya. {R-EX-24/79}
584
See paragraph 439 of Chapter V on pdf page 755 of the SOR. {SOR/755}
582
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a claim. This argument finds no support in the contract. The Contractor has failed to
meet any element of Sub-Clause 4.12.2 [Unforeseeable Physical Conditions] of the
Conditions of Contract:
(a)

Element 5: the GIR did not make a specific interpretation of the LH1 Fault,
therefore, the Contractor’s claim falls at the first hurdle;

(b)

Element 6: without prejudice to Element 5 above, when one considers broader
statements made within the GIR in tandem with the RFP information, what was
actually encountered was not more adverse than what should have been
anticipated;

(c)

Element 7: the physical conditions encountered by the Contractor were not
Unforeseeable. The physical conditions encountered were reasonably
foreseeable when one considers the RFP information as a whole (and not, as the
Contractor seeks to do, by isolating individual elements; which is not the
approach a prudent tenderer would take).
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8.

THE CONTRACTOR’S ARGUMENTS OF ALLEGED GROSS NEGLIGENCE
CONCERNING THE ACP’S PREPARATION OF THE RFP
a.

Introduction

8.1

The Contractor argues in its SOR that the ACP had mandatory duties during the RFP
period under Panamanian law and under the Contract, which the ACP allegedly
attempts to escape. The Contractor states that the ACP also attempts to escape
responsibility for its alleged gross negligence and to transfer the responsibility for its
own actions, omissions and errors to the Contractor.585

8.2

As already explained,586 the ACP is not subject to the statutory duties to plan and inform
in the terms argued by the Contractor, and even if it was (which it is not), the Contractor
has failed to explain how the alleged breaches by the ACP of such alleged duties, would
constitute gross negligence, or would have caused any loss. Contrary to what the
Contractor argues, the evidence presented in this Arbitration shows that the ACP
diligently prepared the RFP.587 The ACP has fully complied with all its duties and its
obligations under the Contract.
b.

On the ACP’s alleged statutory duties under Panamanian law

8.3

The Contractor says that under Article 130 of the Regulation, complemented by Law
22, the ACP had to comply with the principles of economy, responsibility and
transparency, and consequently it had a duty to plan the Project in a diligent and timely
manner, and a duty to inform the Tenderers about the geologic conditions in a nonambiguous, non-confusing and complete manner.588

8.4

As for the alleged duty to plan, the Contractor argues that such duty included an
obligation to prepare all the studies that would serve as a base for the preparation of the
tender documents and the budget of the Project, which at the time would translate in
ACP’s obligation to comprehend the geologic conditions of the Site and their impact
on the Project’s costs.589

8.5

As explained in Chapter II, there is no reference to an alleged duty to plan of the ACP
in the Contract, Law 19 or the Regulation. According to the Contractor, “this
conclusion can only be reached if the Contract is interpreted in a legal vacuum,
detached from the mandatory rules and principles which govern administrative
functions”.590 This is not correct. Quite the opposite. This is the correct conclusion
when the Contract is interpreted under Panamanian law, which grants the ACP at a
constitutional level, a special legal regime according to which the ACP’s functions and
contracting will be ruled by the Constitution, Law 19 and the Regulation, and only in a
suppletory manner, in case of a legal vacuum, by other rules of Panamanian law.

8.6

The Contractor attempts to invoke Law 22 as an applicable source to complement the
principles contained in Article 130 of the Regulation must also be rejected. As

585
586
587
588
589
590

See paragraph 925 of Chapter V on pdf page 887 of the SOR. {SOR/887}
See Chapter II of this Rejoinder.
See paragraph 9.3 of Chapter VI from pdf page 616 of the SOD. {SOD/616}
See paragraph 926 of Chapter V on pdf page 887 of the SOR. {SOR/887}
See paragraph 927 of Chapter V on pdf page 888 of the SOR. {SOR/888}
See paragraph 940 of Chapter V on pdf page 889 of the SOR. {SOR/889}
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explained in Chapter II, Law 22 does not apply to the ACP.591 In addition, as explained
in the SOD, the institutional duties owed that the ACP may have with respect to the
preparation of its projects are not duties to the tenderers or contractors and cannot be
simply transferred into duties to private parties as the Contractor attempts to do.
8.7

Furthermore, the Contractor mischaracterizes the ACP’s position, by stating that
“ACP’s argument seems to be that the principles of economy, responsibility and
transparency could not possible apply to the ACP because, if they did, ACP would be
required to verify the Volume VI documents before including them in the RFP”.592 The
ACP has not stated that the principles of economy, responsibility and transparency
cannot possibly apply to the ACP as the Contractor argues. What the ACP clearly stated
is that such principles do not impose on the ACP the specific duties alleged by the
Contractor and that, in fact, the obligations as described by the Contractor would be
contrary to those principles.593

8.8

Indeed, the ACP explained in its SOD that verifying by itself all of the information
available before submitting it to the Contractor would be anti-economic and
inefficient.594 Furthermore, Sub-Clause 5.1 [General Design Obligations] of the
Conditions of Contract established that the ACP “shall not be responsible in any way
whatsoever for the Volume VI Documents” and that “shall not be deemed to have given
any warranty, representation of accuracy or completeness in relation to the same”,595
while Sub-Clause 1.5 [Priority of Documents] of the Conditions of Contract recognizes
that Volume VI Documents are provided for information purposes only.596

8.9

The Contractor relies on various circumstances of the Project, such as its relevance,
technical complexity and the extent of time in which the ACP had historical information
in its possession, and state that ACP’s position is “alarming and myopic”597 and that
“no person or entity was better placed than the ACP to verify the accuracy of documents
included in the RFP”.598 Such assertion is baseless and in fact ignores many crucial
facts pertaining to the Contractor’s own involvement for years as they planned the
Project. The Contractor cannot change ex-post facto the facts, or the terms of the tender
process and the Contract, demanding a change in the risk allocation by requiring that
the ACP should have done certain things that the ACP did not consider appropriate to
do, ignoring the Contract provisions that specifically limited the ACP’s duty to inform
during the RFP period.

8.10

The inexistence of an alleged duty to plan of the ACP is further confirmed by Article
1B of the Regulation,599 pursuant to which nothing in the Regulation may be applied or

591
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See Chapter II of this Rejoinder.
See paragraph 941 of Chapter V on pdf page 890 of the SOR. {SOR/890}
See paragraph 9.6 of Chapter VI on pdf page 616 of the SOD. {SOD/616}
See paragraph 9.6 of Chapter VI on pdf page 616 of the SOD. {SOD/616}
See Sub-Clause 5.1 [General Design Obligations] from pdf page 68 of the Conditions of Contract at
Exhibit R-0007. {R-0007/68}
See Sub-Clause 1.5 [Priority of Documents] on pdf page 27 of the Conditions of Contract at Exhibit R-0007.
{R-0007/27}
See paragraph 942 of Chapter V on pdf page 890 of the SOR. {SOR/890}
See paragraph 942 of Chapter V on pdf page 890 of the SOR. {SOR/890}
See Article 1B of the ACP’s Regulation and its English translation on pdf page 68 of Exhibit C-LA-0021
{C-LA-0021/68} and pdf page 5 of Exhibit R-LA-0112. {R-LA-0112/5}
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interpreted as to grant to the contractor rights or benefits that exceed those included in
the contract.
8.11

The Contractor argues that the ACP seeks to rely on such provision to scape its legal
duties. Next, they rely on their legal expert Dr. Hoyos, to argue that ACP’s
interpretation of Article 1B “is not supported by Panamanian law”.600

8.12

This is not correct. The ACP’s interpretation of Article 1B is reasonable and justified.
Article 1B contains a rule of conflict providing that the Regulation cannot be applied
or interpreted to grant rights or benefits to the contractor in addition to the Contract. As
has been said many times before, and is confirmed by Prof. Del Moral and ratified by
the Cofferdam Final Award, this is merely an expression of pacta sunt servanda. The
agreements of the Parties prevail and, therefore, the Regulation cannot be relied upon
to try to integrate in the Contract rights or benefits not expressly contained in it.

8.13

This is also a guarantee of certainty and legal security for both Parties to the Contract,
and a clear protection of their expectations expressed in the terms of the Contract.
Therefore, by reference to Article 1B of the Regulation, in accordance with Article 976
of the Civil Code, the ACP is seeking the enforcement of the agreements contained in
the Contract. This is simply the reason that explains all the efforts deployed by the
Contractor to undermine Article 6D as well as the principle of pacta sunt servanda.

8.14

Consequently, the interpretation of Article 1B of the Regulation submitted by the ACP
is fully supported by Panamanian law, as it simply results in the enforceability of the
Contract, which is consistent with Article 976 of the Civil Code and Article 56 of Law
19, both applicable to the Contract.

8.15

As regards the alleged duty to inform on the ACP, the Contractor states that under such
duty the ACP had the obligation to inform the Tenderers of relevant information in a
non-ambiguous, non-confusing and complete manner. Specifically the Contractor
argues that under the duty to inform the ACP was required to:

8.16

600
601
602
603
604
605

(a)

provide to the Tenderers relevant information during the RFP;

(b)

verify such information to ensure its accuracy and adequate support; and

(c)

refrain from withholding relevant geotechnical data from the Tenderers.601

As explained in the SOD,602 and in Chapter II of this Rejoinder,603 the Contractor gives
to this alleged duty to inform an excessive and disproportionate scope which is not
recognized under Panamanian law. As already explained,604 the ACP’s duty to inform
must be analysed by reference to relevant provisions of the Contract and the ITT which
restrict and limit the scope of such duty. This was the conclusion of the Cofferdam
Final Award:605

See paragraph 947 of Chapter V on pdf page 891 of the SOR. {SOR/891}
See paragraph 928 of Chapter V on pdf page 888 of the SOR. {SOR/888}
See paragraph 9.8 of Chapter VI on pdf page 617 of the SOD. {SOD/617}
See Chapter II of this Rejoinder.
See Chapter II of this Rejoinder.
See paragraph 352 on pdf page 81 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/81}
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8.17

As also explained in the SOD,606 Sub-Clause 4.10 [Site Data] of the Contract is one of
the provisions that limits and shapes the ACP’s duty to inform during the RFP period.
According to such clause “the Employer shall have made available to the Contractor
the Geotechnical Interpretative Report and certain other data”.607 Accordingly, the
Contractor’s argument that the ACP had an obligation to disclose all the relevant data
in its possession is incorrect and does not find any support in the Contract.608

8.18

The Contractor agreed with the ACP that the ACP did not have such an obligation. In
addition, as explained in the SOD,609 during the RFP period GUPC knew that the ACP
was not under the obligation to provide it with all data in its possession, since the
Contractor drew attention to this provision in its RRSOC in Referral 11:610

8.19

According to the Contractor, the ACP’s interpretation to the word “certain” contained
in Sub-Clause 4.1 [Contractor’s General Obligations] of the Conditions of Contract
would mean that “the ACP could pick and choose which information, whether relevant
or not, to share with the Tenderers”.611 The Contractor again seems to forget that it
agreed this clause. It agreed that the only information the ACP had to provide was the
very information it did provide in the Contract. In any event, the Contractor cannot
point to any relevant data that the ACP did not provide and always seems to forget that
the Panama Canal Expansion Project was stated by its own expert to be probably the
most investigated project in civil engineering history.

8.20

The Contractor further argues that the ACP’s interpretation of its duty to plan fails to
acknowledge that “the Contract cannot be interpreted in a legal vacuum”612 and that
the ACP’s arguments are an attempt to “set ACP apart as a law unto itself”.613 As
explained above, the ACP is not interpreting the Contract in a legal vacuum. The ACP
is interpreting the Contract in light of the special regime that the Constitution assigns
to it.

606
607
608
609
610

611
612
613

See paragraph 5.35 of Chapter II on pdf page 86 of the SOD. {SOD/86}
See Sub-Clause 4.10 [Site Data] on pdf page 58 of the Conditions of Contract at Exhibit R-0007.
{R-0007/58}
See paragraph 953 of Chapter V on pdf page 892 of the SOR. {SOR/892}
See paragraph 5.35 of Chapter II on pdf page 86 of the SOD. {SOD/86}
See paragraph 174 from pdf page 54 of the Contractor’s RRSOC in Referral 11 at Exhibit R-0723,
{R-0723/54} although the ACP does not agree with the characterisation used. Rather than the ACP
“exempted itself” the Parties actually agreed this in the Contract.
See paragraph 953 of Chapter V on pdf page 892 of the SOR. {SOR/892}
See paragraph 950 of Chapter V on pdf page 891 of the SOR. {SOR/891}
See paragraph 955 of Chapter V on pdf page 892 of the SOR. {SOR/892}
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8.21

The special legal framework of the ACP does not entail that the ACP is a “state within
a state” or “a law unto itself”, as the Contractor argues by relying on their legal expert
Dr. Hoyos.614 As Prof. Del Moral explains in his Second Legal Opinion, the ACP’s
special legal regime only means that the ACP is a unique and autonomous public entity
which has exclusive powers to issue its own regulations, among other matters in
contracting and acquisitions.615 As has also been explained,616 the specific legal regime
of the ACP leads to the application of some laws to the contracts executed by the ACP,
and to the exclusion of others. However, the fact that the Contract must be interpreted
under the ACP’s legal regime does not mean that the ACP is contracting out of
mandatory provisions of public policy, as the Contractor asserts.617

8.22

In this context, the Contractor also quote their expert Dr. Hoyos to argue that the “ACP,
as a public entity, is not given the freedom to contract in the same way as a private
party, and that ACP cannot contract out of obligations imposed by public law and must
adhere to the principles and rules of public procurement and the rules governing the
administrative procedures”.618

8.23

This statement by the Contractor’s legal expert is wrong and represents an open denial
of the ACP’s special legal regime. Prof. Del Moral clearly explained in his Second
Report, that:619

8.24

614
615
616
617
618
619
620
621

(a)

in theoretical terms a public entity is not given the same extent of freedom of
contract as a private entity, but that notwithstanding this, the ACP’s special
regulation grants it a wide level of freedom of contract; and

(b)

the rules of public procurement governing the administrative procedure are not
applicable to the ACP, but that the ACP is subject to the Constitution, Law 19
and the Regulation. Consequently, the Contractor’s and Dr. Hoyos’ allegations
are incorrect.

The Contractor also fails to acknowledge that it has a duty to-self inform that outweighs
the ACP’s duty to inform. As explained in the SOD, the particular and relevant
circumstances of the Project reinforce the Contractors’ duty to self- inform,620 even
more considering that the Contractor is formed by world leading construction
companies. This conclusion is consistent with the principle of good faith. Therefore,
the Tenderers had the duty to conduct their own investigations, gather their own
information and review, examine and inspect the information provided by the ACP.621
This conclusion was confirmed by the Cofferdam Final Award.

See paragraph 950 of Chapter V on pdf page 891 of the SOR. {SOR/891}
See paragraph 60 on pdf page 18 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX-5/18}
See Chapter II of this Rejoinder.
See paragraph 950 of Chapter V on pdf page 891 of the SOR. {SOR/891}
See paragraph 951 of Chapter V on pdf page 891 of the SOR. {SOR/891}
See paragraph 152 on pdf page 50 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX-5/50}
See paragraph 5.46 of Chapter II on pdf page 88 of the SOD. {SOD/88}
See paragraph 5.46 of Chapter II on pdf page 88 of the SOD. {SOD/88}
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8.25

The Cofferdam Final Award identified several other elements that confirm the limited
scope of the ACP’s duty to inform, and that reinforce the Contractor’s duty to selfinform:622

8.26

In light of these circumstances, it is simply incorrect to state that “GUPC’s duty to
inform is limited and does not exceed ACP’s duty to inform”, as the Contractor does in
the SOR.623

8.27

The Contractor’s arguments at paragraphs 957-961 of Chapter V of the SOR are all
confused, rather desperate and are denied. GUPC had to inform itself about the Site,
had a huge amount of information to do so, and ample time to do so.
c.

On the ACP’s alleged duties under the Contract

8.28

The Contractor says that the ACP also had specific duties under the Contract, which
must be understood in accordance with the ACP’s duties under Panamanian law.624

8.29

In this context, the Contractor argues that Sub-Clause 4.10.1 [Site Data] of the
Conditions of Contract, which provided for the ACP’s obligation to deliver the GIR
and “certain other data”, must be construed in light of the ACP’s mandatory duties
under Panamanian law, and that, therefore, the ACP has a duty to provide the
geotechnical data that was relevant to plan the Project.625

8.30

As explained above, the ACP is not subject to the alleged statutory duty to inform in
the terms described by the Contractor. The Contractor’s construction of an alleged duty
on the ACP to provide all of the relevant geotechnical information is incorrect and
unsupported. As explained by Prof. Del Moral, the ACP is not subject to a duty to
inform of such broad scope as the one construed by the Contractor.626 Furthermore,
and as explained, the Tenderers had a duty to self-inform that overweight the ACP’s
duty to inform. And once again, the Contractor simply overlooks the huge amount of
relevant sub-surface data the ACP actually provided.

622
623
624
625
626

See paragraph 354 on pdf page 81 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/81}
See paragraph 956 of Chapter V on pdf page 892 of the SOR. {SOR/892}
See paragraph 935 of Chapter V on pdf page 889 of the SOR. {SOR/889}
See paragraph 936 of Chapter V on pdf page 889 of the SOR. {SOR/889}
See paragraphs 379 to 467 on pdf page 107 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-19/107}
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8.31

Lastly, the Contractor argues that any attempt to limit ACP’s liability is ineffective
where the ACP has acted with negligence or gross negligence. Clauses limiting liability
find limitation in gross negligence or dolo, not in mere negligence. In any case, as it
will be explained throughout this Chapter and in the SOD, the ACP did not act with
negligence, gross negligence or otherwise.
d.

On the Contractor’s flawed characterization of gross negligence under
Panamanian law

8.32

The Contractor insists in a reference to gross negligence as a standard of diligence that
would have been breached by the ACP in addition to the alleged legal duties.627

8.33

In order to construe the APC’s alleged “gross negligence”, the ACP is characterized by
the Contractor as a “sophisticated public entity”.628 In this Rejoinder, it has been
demonstrated that the Contractor is incapable of making a positive case of negligence
and much less of gross negligence of the ACP. Moreover, the fact that the ACP is a
public entity does not alter the legal standard of gross negligence as defined by Article
34-C of the Civil Code.629 This is an abstract and objective legal concept which is not
available for the additions or changes that the Contractor intends.

8.34

In an attempt to deprive Sub-Clause 4.12.6 [Unforeseeable Physical Conditions] of the
Conditions of Contract of its legal force, the Contractor states that “the parties cannot
contract out of liability for gross negligence”.630 The ACP has already responded to
this statement explaining the proper role of gross negligence and dolo when it come to
the validity of clauses of allocation of risk and clauses of limitation of liability. The
ACP refers to the arguments provided in Chapter II regarding clauses of allocations of
risks and limitations of lability.

8.35

The Contractor also states that “the Contract does not exist in a vacuum, but is subject
to the mandatory requirements of Panamanian law”.631 This abstract and vague
statement is answered in Chapter II of this Rejoinder, together with Prof. Del Moral’s
explanations regarding the ACP’s special legal regime.632

8.36

In any case, as already stated, the ACP’s position has never consisted in disregarding
“mandatory requirements” within the context of its special legal regime. The problem
with the Contractor’s case is that they are not capable of supporting the “mandatory
requirements” or “mandatory duties” that they constantly repeat, or explain how they
would be applicable to the ACP.

8.37

Further, in the SOR, the Contractor tries again to modify the legal standard of gross
negligence established in Article 34-C of the Civil Code.633
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See paragraph 930 of Chapter V on pdf page 888 of the SOR. {SOR/888}
See paragraph 931 of Chapter V on pdf page 888 of the SOR. {SOR/888}
See Chapter II of this Rejoinder.
See paragraph 932 of Chapter V on pdf page 888 of the SOR. {SOR/888}
See paragraph 933 of Chapter V on pdf page 889 of the SOR. {SOR/889}
See Section III.2 on pdf page 15 of the Third Legal Opinion of Prof. Octavio Del Moral. {R-EX-19/15}
See paragraph 962 of Chapter V on pdf page 893 of the SOR. {SOR/893}
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8.38

The SOR repeats the Contractor’s attempt to characterise the ACP as a “sophisticated
public entity in charge of a multi-billion dollar infrastructure project”.634 This flawed
argument has been addressed in Chapter II of this Rejoinder. However, it must be
recalled that a “sophisticated public entity” is not equivalent or comparable to the
standard of care that even negligent people with little prudence employ in their own
affairs. Actually, it is quite the opposite. The sophisticated public entity resembles the
standard of culpa levisima, the most demanding standard of diligence under Article 34C. The Contractor is deeply confused. Gross negligence is the lower standard of care
not the highest. Furthermore, accepting the Contractor’s position would constitute a
change of the standard of gross negligence and transform it, as was said, in a much
higher one, equivalent to culpa levísima. Thus, in order to declare that the ACP has
incurred in gross negligence as the Contractor states, the ACP’s conduct must be
compared with “the care that even negligent people with little prudence generally
employ in their own affairs” not with the one of a “sophisticated public entity in charge
of a multi-billion dollar infrastructure project”.635

8.39

Finally, the Contractor relies on Dr. Hoyos,636 who states that in order to determine if a
party acted with negligence or gross negligence “its conduct must be compared to the
conduct expected from a hypothetical person in the same position as that party”. They
further conclude that “‘a person in the same position’ as ACP is by definition a
sophisticated public entity”.637 This is evidently contradictory. The standard of
negligence is abstract and objective. The comparison has to be made indeed with a
hypothetical person, not a concrete one. The Contractor seems to be alleging that the
conduct of the ACP would have to be compared with the care that a “negligent
sophisticated public entity in charge of a multi-billion dollar infrastructure project with
little prudence employ in their own affairs”. This obviously favours the ACP, but is an
absurd legal proposition.

8.40

In any event, whatever standard is chosen, the ACP’s conduct cannot be impugned.
The ACP’s planning and preparation for the Project should be commended, not
criticised.

8.41

At paragraph 113 of Chapter V of the SOR, the Contractor makes reference again to
the duty to inform and the opinion of Prof. Del Moral.

8.42

The answer that the Contractor gives to this argument is plainly absurd. Indeed, the
Contractor argues that such conclusion was not reached by Prof. Del Moral, but by the
author Llobet I Aguado, quoted in Prof. Del Moral’s Report.638 Next, the Contractor
argues that Prof. Moral partially quotes Llobet I Aguado, who also states that the duty
of cooperation between the parties demands not only that each party informs itself, but
also that they inform loyally the other party regarding the content of the contract.639

634
635
636
637
638
639

See paragraph 963 of Chapter V on pdf page 893 of the SOR. {SOR/893}
See Article 34-C of the Panamanian Civil Code and its English translation on pdf page 22 of
Exhibit C-LA-0001 {C-LA-0001/22} and pdf page 1 of Exhibit R-LA-0180. {R-LA-0180/1}
See paragraph 963 of Chapter V on pdf page 893 of the SOR. {SOR/893}
See paragraph 964 of Chapter V on pdf page 893 of the SOR. {SOR/893}
See paragraphs 113 and 114 of Chapter V on pdf page 663 of the SOR. {SOR/663}
See paragraphs 113 and 114 of Chapter V on pdf page 663 of the SOR. {SOR/663}
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8.43

The Contractor, in fact, recognizes that the author provides for the existence of a duty
to self-inform of the Contractor.640 In any case, the ACP complied with its duty to
inform as it provided to the Tenderers abundant information to prepare their bids. In
contrast, it seems that GUPC did not comply with its duty to self-inform and is now
seeking to attribute to the ACP the consequences of its own negligence.

8.44

As the Contractor recognizes when they quote Llobet I Aguado, “the issue of negligence
arises only where the contractor ‘omits the burden of informing himself’”641 which is
precisely GUPC’s situation.

8.45

Furthermore, and as explained by Prof. Del Moral in his Second Expert Report,642 the
scholar Llobet I Aguado clearly emphasizes that the duty to self-inform is the main rule,
and that the duty to inform is the exception.643

8.46

Accordingly, the ACP’s interpretation of the duty to inform is neither unsupported nor
illogical.644 On the contrary, the ACP’s characterization of the duties to inform and
self-inform is in accordance with the principle of good faith and is indeed supported by
authoritative doctrine, analysed by Prof. Del Moral in his Expert Report.645

8.47

Additionally, it must be noted that, contrary to what the Contractor argues, in the
present case there is no situation of “imbalance in the parties’ knowledge”.646 As
explained above, the ACP provided GUPC with a huge amount of information during
the RFP period to allow GUPC to prepare its bid, and the Parties agreed that the ACP
was not responsible for the Volume VI Documents.

8.48

Lastly, the Contractor attempts to rest value to the Cofferdam Award, by stating that
“[e]ven if the Cofferdam Award was to have a red judicata effect on this Tribunal,
which is denied, ACP fails to explain the context of the Cofferdam Tribunal’s findings
in relation to GUPC’s duty to self-inform”.647

8.49

Regarding the preclusive effect of the Cofferdam Final Award, the ACP refers to the
arguments presented in Section 11 of Chapter I. Nonetheless, it must be noted that on
this subject, the findings of the Cofferdam Final Award are plainly applicable.

8.50

Effectively, the Cofferdam Final Award declared that GUPC had failed in its duty to
self-inform, thereby taking the risk of the consequences which it has to assume,648
referring to Sub Clauses 4.10.1 and 4.10.2 of the Conditions of Contract.649 Sub Clause
4.10.2 provides that “the Contractor shall be deemed to have obtained all necessary

640
641
642
643

644
645
646
647
648
649

See paragraph 115 of Chapter V on pdf page 664 of the SOR. {SOR/664}
See paragraph 115 of Chapter V on pdf page 664 of the SOR. {SOR/664}
See paragraph 273 on pdf page 93 of the Second Legal Opinion of Professor Octavio Del Moral.
{R-EX-5/93}
See Llobet i Aguado, “El Deber de Información en la Formación de los Contratos”, Edition Marcial
Pons, Madrid, 1996. P. 111 and its English translation on pdf page 10 of Exhibit R-LA-0043.
{R-LA-0043/10}
See paragraph 115 of Chapter V on pdf page 664 of the SOR. {SOR/664}
See paragraphs 251-294 from pdf page 87 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/87}
See paragraph 116 of Chapter V on pdf page 664 of the SOR. {SOR/664}
See paragraph 119 of Chapter V on pdf page 665 of the SOR. {SOR/665}
See paragraph 579 on pdf page 148 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/148}
See paragraph 580 on pdf page 148 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/148}
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information as to risks, contingencies and other circumstances which may influence or
affect the Tender or the Works”.650 Accordingly, it is not correct when the Contractor
states that the Cofferdam Final Award was referring to a different matter. The matter
is precisely an analysis of the relevant provisions of the Contract, and notwithstanding
that certain matters are regulated in Sub Clause 4.12 [Unforeseeable Physical
Conditions] of the Conditions of Contract - as the Contractor stresses - the scope of Sub
Clause 4.10.2 clearly covers the duty to self-inform regarding various matters.
8.51

Accordingly, the Contractor is wrong when asserting that the findings of the Cofferdam
Tribunal are “inherently different”651 with respect to its actual allegations. Such is a
clear attempt to disregard the terms of the Contract and the thorough analysis carried
out in the Cofferdam Final Award, which undermines its case. The Contractor is
confused again. For these purposes, the relevance of the Cofferdam Final Award is its
legal analysis of the duties to inform and self-inform, as well as the scope of the
contractual provisions, which are fully applicable to this case.
e.

The allegations of gross negligence regarding the ACP’s preparation of the
RFP

8.52

As the ACP explained in the SOD,652 the Contractor’s claim that the ACP’s conduct
meets the standard of gross negligence shows an erroneous understanding of the
applicable threshold. The standard of gross negligence under Panamanian law,
pursuant to Article 34-C of the Panamanian Civil Code “consists in not managing the
affairs of others with the care that even negligent people with little prudence generally
employ in their own affairs”.653 As is clear from the plain text of Article 34-C, gross
negligence must be analysed by comparing the conduct of the party with the conduct
that even a negligent person with little prudence employs in his or her own affairs.

8.53

The ACP submits that this is a high bar to satisfy and the Contractor does not come
anywhere close to so proving their baseless assertions. In fact, the ACP’s preparation
of the RFP documents should be commended. The ACP has demonstrated that the
preparation of the RFP was considered and planned. The ACP retained the support of
various expert consulting organizations to assist with its investigations and planning
activities as well as having available to it various technical experts through its various
‘advisory boards’.

8.54

The ACP maintains that an enquiry into the RFP period and the ACP’s planning and
preparation of the RFP is both irrelevant and unwarranted, but any proper enquiry
reveals that the criticism of the ACP is completely unwarranted.

8.55

In no circumstances can the ACP’s conduct be considered to be that of a negligent
person with little prudence, and the evidence supports the ACP’s case, and is coupled
with the many prior admissions by the Contractor and its former experts. The ACP’s

650
651
652
653

See Sub-Clause 14.10.2 on pdf page 58 of the Conditions of Contract at Exhibit R-0007. {R-0007/58}
See paragraph 121 of Chapter V on pdf page 665 of the SOR. {SOR/665}
See paragraphs 9.12 to 9.15 of Chapter VI from pdf page 618 of the SOD. {SOD/618}
See Article 34-C of the Civil Code and its English translation at pdf page 22 of Exhibit C-LA-0001.
{C-LA-0001/2} and pdf page 1 of Exhibit R-LA-0180. {R-LA-0180/1}
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position is supported by the facts, as well as independent evidence of Mr. Lewis who
concludes:654

f.

The context of the ACP’s investigations

8.56

In paragraphs 9.18-9.21 of Chapter VI of the SOD, the ACP explained the context of
the ACP’s various investigations and preparations prior to the release of the RFP. The
Contractor does not appear to respond. However, the Arbitral Tribunal needs to be
aware of the context of the investigations.

8.57

As the ACP explained, the Contractor attempts to create an impression that it was the
responsibility of the ACP to have, prior to the RFP period, fully investigated the entirety
of both the Pacific and Atlantic Sites and to then provide the Tenderers with a fully
detailed, exhaustively prepared and comprehensively verified geological and
geotechnical analysis of the precise rock mass and physical conditions throughout both
of the Sites. In the SOR, the Contractor now refers to this as the ACP’s obligation to
prepare a single proper synthesis.655

8.58

Yet, the arguments made by the Contractor ignore the following:

8.59

654
655
656

(a)

in international infrastructure projects, there are a myriad of ways of dealing
with geologic conditions, not just one correct way;

(b)

the Contract was a design-build contract;

(c)

an allocation of risk and responsibility was agreed in the Contract;

(d)

the Contractor’s duty to self-inform;

(e)

the nature of the ACP’s investigations; and

(f)

the Contractor’s own historical experience of the Site.

As Mr. Irving explained, the ACP carried out investigations in light of what was a
conceptual design.656 The ACP was not designing the Project, but making its own
planning and costings, and providing information for bidding purposes. The
investigations were not to the same level of detail that would need to be done for a fully

See paragraphs 2.1-2.3 of Part I on pdf page 9 of the First Expert Report of Paul Lewis. {R-EX-12/9}
See paragraphs 1064-1070 of Chapter V from pdf page 914 of the SOR. {SOR/914}
See paragraph 17 on pdf page 5 of the First Witness Statement of Derek Irving. {R-WS-12/5}
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detailed design, and the ACP was not itself bidding for a design-build, lump sum
contract. That is what GUPC and the other Tenderers were doing.
8.60

These simple facts fundamentally undermine the arguments that the Contractor makes
in this Arbitration. The Contractor and its experts assess the ACP’s performance as if
it was the ACP who was responsible for investigating all of the geological features of
the Site and providing a comprehensive detailed design for the Tenderers, and that the
ACP was assuming all the risks of a complex, mega-project. This is a fundamental
misconception.
g.

The allegation that the ACP was grossly negligent in preparing the RFP
i.

The allegation that the ACP had no ‘guiding mind’

8.61

At paragraphs 966-1060 of Chapter V of the SOR, the Contractor argues that the
preparation of the RFP was rushed, chaotic and negligent. While some of the arguments
previously made in the SOC are used in this section, it is clear that the Contractor now
relies on certain cherry picked sentences from the ACP’s witness evidence.

8.62

The Contractor’s latest arguments are also based on a hypothesized, but factually
incorrect, assumption concerning what the Contractor’s expert, Mr. Shilston, describes
as a ‘guiding mind’.657 This is, however, a desperate argument because, even though
Mr. Shilston’s definition of what this ‘guiding mind’ might be is confused and
contradictory, the ACP nevertheless had various key and appropriately qualified
personnel who actually undertook the activities that Mr. Shilston says the supposed
‘guiding mind’ ought to have undertaken.

8.63

What Mr. Shilston describes as this guiding mind is, essentially, a technical lead. Of
course, there were technical leaders within the ACP’s geotechnical engineering branch,
as Mr. Irving explains.658 For example:

657
658
659
660
661

(a)

Mr. Max de Puy,659 a senior geotechnical engineer with some 34 years working
with the ACP and who led the geotechnical engineering branch for 22 years
prior to the release of the RFP, throughout the RFP, and for a number of years
thereafter until he retired earlier this year;

(b)

Ms. Pastora Franceschi,660 a senior geologist who has worked with the ACP
since 1978, and was heavily involved in the investigations that the ACP carried
out, prior to the release of the RFP alongside Mr. Irving;

(c)

Mr. Derek Irving,661 also a senior engineering geologist, who has been working
with the ACP since 2000 and, like Ms. Franceschi, was heavily involved in the
investigations that the ACP carried out prior to the release of the RFP.

See paragraph 486 of Chapter 4 on pdf page 208 of the Second Expert Report of David Shilston.
{C-EX-26/208}
See paragraph 65 on pdf page 16 of the Second Witness Statement of Derek Irving. {R-WS-24/16}
See CV of Mr. Max de Puy at Exhibit R-1464. {R-1464}
See CV of Ms. Pastora Franceschi at Exhibit C-1396. {C-1396}
See CV of Mr. Derek Irving at Exhibit C-1391. {C-1391}
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8.64

The ACP’s Geotechnical Engineering Section itself was also made up of several senior
and highly experienced geologists as Mr. Irving explained in his First Witness
Statement.662 In addition to this, the ACP had others outside the geotechnical
engineering branch who performed similar leading roles in relation to other aspects of
the Project, such as Mr. Quijano, Mr. Miguez and Ms. George, for example. The
Expansion Program was a significant project for the ACP and it was, unsurprisingly,
staffed by highly qualified and experienced personnel.

8.65

In addition to this, however, recognizing the importance of the TSLP and the Expansion
Program, the ACP supplemented its own team by retaining world leading consultants
and experts in various fields. These are explained by Mr. Irving in his Second Witness
Statement, as they relate to the ACP’s geological and geotechnical investigations.663
This included:

8.66

662
663
664

665

666

(a)

Consorcio Post Panamax: CPP was a consortium made up of four experienced
technical engineering firms; Tractebel Development Engineering, Technum,
Coyne et Bellier and Compagnie Nationale de Rhône. CPP was heavily
involved for many years preparing the conceptual studies for the Locks, as well
as preparing reports covering geotechnical analysis at both the Pacific and
Atlantic Sites, and alternative construction methodologies. These reports were
made available to the Tenderers;664

(b)

URS: URS were retained by the ACP primarily to lead and guide the works
required for the initial concept design of the Borinquen Dams, seismic design
criteria and subsequently the preliminary designs of the Borinquen Dams.
Again, various reports prepared by URS were made available to the
Tenderers;665

(c)

Technos: Technos were retained by the ACP to undertake geophysical testing
at both the Pacific and Atlantic Sites, which was provided to the Tenderers; and

(d)

ECI: ECI were retained to undertake certain paleoseismic investigations
associated with a number of faults.

As Mr. Lewis explains:666

See paragraph 68 on pdf page 20 of the First Witness Statement of Derek Irving. {R-WS-12/20}
See paragraph 66 and 67 on pdf page 16 of the Second Witness Statement of Derek Irving. {R-WS-24/16}
The 2003 conceptual report prepared by CPP is included in Volume VI, Part 5 of the Contract, the 2005
updated conceptual design and harmonization report prepared by CPP is included in Volume VI, Part 6 of the
Contract, the geology and geotechnics reports – data collection – for both the Pacific and Atlantic Sites as
well as a report concerning excavations and structures conceptual design and lock wall alternatives for the
bottom F/E systems included as part of the GDR, in Volume VI, Part 2, Annex 6.9.1. See Index to Volume
VI and VII of the Contract at Exhibit R-0348. {R-0348}
Various reports concerning the Borinquen Dams, as well as a number of drawings, are included as part of the
GDR, in Volume VI, Part 2, Annex 6.9.2 and 6.9.3. See Index to Volume VI and VII of the Contract at
Exhibit R-0348. {R-0348}
See paragraph 8.13 and 8.14 of Part I on pdf page 36 of the Second Expert Report of Paul Lewis.
{R-EX-26/36}
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8.67

8.68

In addition to this, the ACP was also supported by various consultants and experts over
the years, as part of the planning for the TSLP and the Expansion Program. This
included, for example:667
(a)

Harza/MWH (a member of the Contractor’s designer, CICP);

(b)

Parsons Brinkerhoff;

(c)

the US Army Corps of Engineers;

(d)

DHI Water & Environment;

(e)

WL Delft Hydraulics.

Mr. Irving also explains that the support and guidance was not limited to these
organizations. The ACP also benefitted from a number of advisory boards comprised
of four to five leading industry experts.668 This included:
(a)

a Geotechnical Advisory Board;

(b)

a Seismic Advisory Board;

(c)

a Structural Advisory Board; and

(d)

a Paleoseismic Advisory Board.

8.69

The ACP also had numerous appropriately qualified and experienced staff within its
employment, as well as being supported by a number of leading consulting firms and
individuals.

8.70

There can be no doubting at all the array of leading firms and highly qualified
individuals working with and for the ACP as it went about the preparation of the
Expansion Program.
ii.

8.71

667
668
669

The allegation that the RFP process was rushed and chaotic669

As a development of the argument that the ACP was under an alleged mandatory duty
under Panamanian law to plan for the TSLP in a particular manner, it is now suggested
that the RFP process itself was rushed and chaotic. Whilst the ACP observes that this
allegation was not specifically made in the SOC, it is nevertheless denied. The

See Reports prepared by these organisations were provided to the Tenderers as part of the RFQ and can be
found in Exhibit 32 to the RFQ at Exhibit R-0779. {R-0779}
See paragraph 69 on pdf page 17 of the Second Witness Statement of Derek Irving. {R-WS-24/17}
See paragraphs 969-982 of Chapter V from pdf page 894 of the SOR. {SOR/894}
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allegation appears to be solely reliant on Mr. Gath’s testimony and one email exchange
he had with Ms. Franceschi.670 This is rather remarkable, because Mr. Gath:
(a)

was not involved in any aspect of the preparation of the RFP;671

(b)

admits he did not see the RFP;672 and

(c)

admits he did not see any of the Amendments to the RFP.673

8.72

Yet, it is upon his evidence that the Contractor relies to make good its assertion that the
RFP process was, allegedly, rushed and chaotic. This alone makes Mr. Gath’s and the
Contractor’s position barely credible.

8.73

As explained, Mr. Gath relies on one email exchange between him and Ms. Franceschi
some two months before the RFP was issued.674 This single email exchange does not
reveal that the RFP process (which had not even begun when the email was sent) was
rushed and chaotic.

8.74

As a result, the various assertions made in paragraph 970 of Chapter V of the SOR must
be read in the context of the evidence. For instance:
(a)

the one email exchange with Ms. Franceschi is hardly a “window into the life
within the Geological Department”.675 It is nonsense and the Arbitral Tribunal
is invited to simply review the email exchange. Furthermore, the ACP relies on
the evidence of Mr. Irving, a member of the ACP’s Geotechnical Engineering
Section and who worked with Ms. Franceschi on a day to day basis before,
during and after the RFP process, as to the true state of affairs;

(b)

the suggestion that Mr. Gath is raising a concern with “the accuracy of the crosssections (i.e. Plates)” must be considered carefully. The drawings being
discussed by Mr. Gath in his email are the cross sections for the Borinquen
Dams. The cross-sections for the Borinquen Dams have no relevance to this
Arbitration. For example, bullet point 4 of Mr. Gath’s email to Mr. Cazares,
which he then forwarded to Ms. Franceschi, is described as follows:676
“4.

(c)

670
671
672
673
674
675
676

Technical Review of Borinquen Dam geological
sections”

Mr. Gath did draw specific attention to the cross-sections (presumably for the
Borinquen Dams, those being the subject of his immediately preceding email)
to Ms. Franceschi. Despite making various recommendations to Mr. Cazares
about works he desired to perform on these cross-sections, Mr. Gath admitted
that he was “not sure that it is 100% accurate with respect to your cross
sections, but I did not have time to confirm with you. Hopefully I was not too

See Email exchange between P. Franceschi and E. Gath dated 2 October 2007 at Exhibit C-0760. {C-0760}
See paragraph 8 on pdf page 5 of the Second Witness Statement of Derek Irving. {R-WS-24/5}
See paragraph 8 on pdf page 6 of the Second Witness Statement of Eldon Gath. {C-WS-32/6}
See paragraph 8 on pdf page 6 of the Second Witness Statement of Eldon Gath. {C-WS-32/6}
See Email exchange between P. Franceschi and E. Gath dated 2 October 2007 at Exhibit C-0760. {C-0760}
See paragraph 970 of Chapter V on pdf page 894 of the SOR. {SOR/894}
See pdf page 5 of email exchange between P. Franceschi and E. Gath dated 2 October 2007 at
Exhibit C-0760. {C-0760/5}
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inaccurate with respect to your opinions”.677
confirmed to Mr. Gath:678

677
678
679
680
681
682

However, Ms. Franceschi

(d)

Ms. Franceschi did make reference to “Pacific Sector” Plates. However, what
she said was that all of the cross sections for the “Pacific Sector” were prepared
by Jaime Arrocha. Mr. Arrocha was an experienced and senior geologist who
had been working for the ACP since 1994 and had first started to practice in
1981.679 Ms. Franceschi confirmed to Mr. Gath that the cross sections she had
seen were “OK”, but the intention was that a couple of geologist were to sit
down with Ms. Franceschi to “go through the logs and photos while we are
looking at the cross sections”. Ms. Franceschi went on to also say that, if doubt
arose, they would go to the core boxes. Ultimately, Ms. Franceschi was not
looking for outside resource to assist her with any review as she was already
well supported with members of her own team, as well as by URS, including a
senior geologist made available to the ACP;

(e)

upon receiving this clarification, Mr. Gath responded to Ms. Franceschi and
acknowledged the support Ms. Franceschi had, including from Mr. Schug of
URS. Furthermore, Mr. Gath stated that he would correct his letter to CH2M
Hill. Mr. Gath does not discuss this correction;

(f)

it is important to note again that the Borinquen Dams cross sections have no
relevance to the issues in this Arbitration. In quite a misleading fashion,
paragraph 970 of Chapter V of the SOR suggests that in the email exchange
between Mr. Gath and Ms. Franceschi “…Mr. Gath describes many of his
worries about the project, including the accuracy of the cross sections (i.e.
Plates)…”. For example, Mr. Gath raises a comment about the direction of the
La Boca bedrock “where we trenched”.680 However, as at the date of Mr. Gath’s
email (23 October 2007), ECI had not undertaken any trenches in the area of
the PLE – those being in the AFZ. The trenching that was undertaken in this
area was undertaken several months later between 7 and 13 February 2008.681
As such, he could not possibly have been talking about the Plates for the Pacific
Locks. Why this is also notable is because Mr. Gath makes a complaint that
Plate 50 is “demonstrably wrong” because of the direction that the La Boca is
depicted.682 This is misleading because there is a suggestion that by this email
exchange Mr. Gath was drawing the ACP’s attention to errors in the Plates for
the Pacific Locks. This is clearly wrong;

See pdf page 3 of email exchange between P. Franceschi and E. Gath dated 2 October 2007 at
Exhibit C-0760. {C-0760/3}
See pdf page 2 of email exchange between P. Franceschi and E. Gath dated 2 October 2007 at
Exhibit C-0760. {C-0760/2}
See CV of Jaime Arrocha at Exhibit C-1393. {C-1393}
See second paragraph on pdf page 1 of email from E Gath to P Franceschi dated 23 October 2007 12:52pm
at Exhibit C-0760. {C-0760/1}
See pdf page 134 of ECI’s Report at Exhibit C-0757. {C-0757/134}
See paragraph 73 from pdf page 22 of the Second Witness Statement of Eldon Gath. {C-WS-32/22}
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(g)

the comments regarding the schedule are Mr. Gath’s assertions. However, as
Mr. Miguez explains, a target deadline had to be set, and was set, as Mr. Gath
recognised. As Mr. Miguez says:683

8.75

Mr. Gath’s correspondence with Mr. Cazares of CH2M Hill is also not as portrayed,
and adds nothing to the argument that the RFP process was allegedly rushed and
chaotic.684 Just because there was a lot of information did not make the process rushed
or chaotic. The information was clearly presented in the RFP, and there is simply no
explanation as to how or why it was not so, or how (even if it was) this could possibly
amount to gross negligence, or was causative of any of the alleged losses. Nevertheless,
the presentation of the information in the RFP has already been addressed by Mr.
Irving685 and Mr. Lewis.686 It does not appear, however, that the Contractor, its experts
or fact witnesses have engaged with the explanation given, which is odd given that
GUPC played a full part in the RFP process themselves.

8.76

Again, the assertions made at paragraphs 973-977 of Chapter V of the SOR about the
geologists working within the ACP, including their competence, are nothing more than
an attempt to throw mud at the ACP without any explanation of how the allegations
being made are linked causally to the Contractor’s alleged losses. Furthermore, it is
not entirely clear what the allegation of negligence actually is in paragraph 977, given
that the Plates were all checked, in line with what Ms. Franceschi told Mr. Gath.687 The
leaps made to the conclusions in paragraph 977 must be carefully viewed in light of the
evidence. There is no evidence, let alone any causal connection between the allegations
and the alleged loss, to support a finding of gross negligence.

8.77

The assertions at paragraph 981 of Chapter V of the SOR as to the alleged admission
by Mr. de Puy are also deliberately taken out of context. The report being discussed, a
draft prepared by URS, who could be considered as a competitor to ECI, does not even
relate to the issues in this Arbitration, and the conversation is simply Mr. Gath reporting
to another what was alleged to have been said. There is no evidence that Mr. de Puy
made such an admission, and Mr. Irving says that he would find it unusual for Mr. de
Puy to have made such a statement, given his experience with Mr. de Puy and URS.688

683
684
685
686
687
688

See paragraphs 26 and 27 on pdf page 8 of the Fourth Witness Statement of Francisco Miguez.
{R-WS-19/8}
See paragraph 972 of Chapter V from pdf page 894 of the SOR. {SOR/894}
See Section IV from pdf page 10 of the First Witness Statement of Derek Irving. {R-WS-12/10}
See Section 5 of Part I from pdf page 21 of the First Expert Report of Paul Lewis. {R-EX-12/21}
See paragraphs 37-42 from pdf page 11 of the Second Witness Statement of Derek Irving. {R-WS-24/11}
See paragraph 23 on pdf page 8 of the Second Witness Statement of Derek Irving. {R-WS-24/8}
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8.78

8.79

Taken together, there is no credible evidence underlying the Contractor’s assertions.
Obviously, if the situation were as serious as the Contractor attempts to portray it to be,
the ACP would not have received the bids that it did for the TSLP. This is a crucial
and telling point. The proof really is in the pudding. GUPC had been investigating the
TSLP for many years, even from before the RFP process. GUPC was supported by its
own specialists with prior knowledge of the area, including:
(a)

MWH, its lead designer, who had represented to the ACP that it had over 60
years’ experience with the Panama Canal, and who had themselves been
involved advising the ACP during the planning stages of the Project;

(b)

CUSA, the Panamanian member of GUPC, with decades of experience working
in Panama and knowledge of the local geotechnical conditions, and basalt in
particular.

GUPC played a full part in the RFP period (unlike Mr. Gath) and even prepared a
number of extensive 3D models that it used to assist preparing its Tender. GUPC also
agreed that it had had “ample and unrestricted opportunity” to examine the Site, and
opted to submit a bid without reservation or protest. These actions are not at all
consistent with the new allegations of chaos.
iii.

The allegation that the RFP was incoherent and disorganised689

8.80

The ACP observes again that the allegation that the RFP was incoherent and
disorganised was not made in the SOC. Again, it is not at all consistent with the actions
of GUPC during the RFP period, or the fact that it willingly submitted a compliant bid,
without protest or reservation. Fundamentally, however, there is no serious explanation
as to how or why it is said that the RFP was allegedly incoherent and disorganised, or
how GUPC (and CANAL and BTM) managed to submit compliant bids if it was.

8.81

Mr. Irving690 and Mr. Miguez691 have both explained in detail the information that was
provided by the ACP and how the RFP process was run, as was explained to all the
Tenderers at the time. While it is alleged that the information was apparently presented
in an ambiguous, confusing and incomplete manner, such allegation is not explained –
it is simply asserted. For the avoidance of doubt, it is denied. What the Contractor is
really asserting is that it wishes it had not accepted the risks which it did in the Contract,
having failed to inform itself fully as to the available information about the Site.

8.82

To try and support its conclusion, Mr. Zaffaroni and Mr. Ottsen make passing remarks
about the information being given with no context or explanation.692 The assertions,
while obviously denied, cannot be understood, and do not sit consistently with GUPC’s
actions at the time.

689
690
691
692

See paragraphs 983-990 of Chapter V from pdf page 896 of the SOR. {SOR/896}
See Section IV from pdf page 10 of the First Witness Statement of Derek Irving. {R-WS-12/10}
See Sections VI and VII from pdf page 8 of the Third Witness Statement of Francisco Miguez.
{R-WS-7/8}
See paragraph 987 of Chapter V on pdf page 897 of the SOR. {SOR/897}
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8.83

Finally, the email exchange quoted in paragraph 990 of Chapter V of the SOR is taken
out of its proper context.693 The Contractor is contending that the RFP was incoherent
and disorganised. To support this conclusion, the Contractor relies on one email
produced by Mr. Gath. This email, however, does not relate to the RFP package. It
relates to what Mr. Gath describes as “supplemental geotechnical data” which was
“intended to be released with the RFP”. That “supplemental geotechnical data” is not
provided by Mr. Gath, so the ACP has no way of understanding what Mr. Gath was
referring to. More importantly, however, there are yet more issues of causation and
logic:
(a)

(b)
8.84

the Contractor is not able to support a conclusion that the RFP was incoherent
and disorganised when:
(i)

the evidence upon which that assertion is made does not relate to the
RFP as issued; and

(ii)

the documents to which the email refers have not been exhibited; and

the evidence being relied upon as to the RFP package is from an individual who
admits in his own evidence that he never even saw the RFP at the time.694

Mr. Lewis has considered the issues and the evidence and agrees that the allegations
are poorly particularized and broad. Mr. Lewis reviewed the organization and
presentation of the GIR and GDR in his First Expert Report in detail, but the Contractor
and its expert simply failed to engage with this analysis, in favour of broad-brush
statements. Mr. Lewis has also now reviewed the GR, being the document issued with
the RFP initially. His opinion is that like the GDR, the GR was also “well organized
and presented”.695
iv.

The allegation that the ACP failed to coordinate its consultants696

8.85

The allegation that the ACP failed to coordinate its consultants has been addressed
previously in the SOD. There is very little new in the SOR that adds to the Contractor’s
case, with the exception that the Contractor now says that this alleged failure, which is
denied, was a result of the alleged failure to appoint a “guiding mind”.697 This alleged
failure, which itself is barely credible, is denied and is addressed above in Section 8.g.i.

8.86

Mr. Shilston’s new “guiding mind” theory is little more than partisan speculation to try
and support a case against the ACP outside of the Contract.698 It is not known why he
did not think to include this in his First Expert Report. The ACP had within its employ
appropriately qualified and experienced staff performing the role that Mr. Shilston
alleges was not performed. Furthermore, the ACP was supported in many respects by
experienced consultants and experts. The ACP acted with care and prudently, resulting

693
694
695
696
697
698

See Email exchange between Eldon Gath and Henk Cloo dated 13 September 2007 at Exhibit C-1056.
{C-1056}
See paragraph 8 on pdf page 6 of the Second Witness Statement of Eldon Gath. {C-WS-32/6}
See paragraph 4.4.1 of Part I on pdf page 15 of the Second Expert Report of Paul Lewis. {R-EX-26/15}
See paragraphs 991-998 of Chapter V from pdf page 897 of the SOR. {SOR/897}
See paragraph 9.42 of Chapter VI on pdf page 625 of the SOD. {SOD/625} See also paragraph 62 on pdf
page 19 of the First Witness Statement of Derek Irving. {R-WS-12/19}
See paragraph 486 of Chapter 4 on pdf page 208 of the Second Expert Report of David Shilston.
{C-EX-26/208}
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in a successful Tender process and the receipt of three compliant Tenders. Indeed, one
of the ACP’s former consultants that helped in the planning stages, Harza (now MWH),
became GUPC’s lead member of the Project Designer, CICP.
8.87

Mr. Gath’s repeated concerns about meeting Technos are particularly partial and
irrelevant. Mr. Gath fails to, apparently, recall that ECI presented to Technos and such
a presentation is even noted in Technos’ report.699 Mr. Gath has also failed to recall
that he was directly consulted by Mr. Irving about the ACP’s desire to appoint a
consultant to undertake the geophysical services, shortly before the ACP was planning
to release the RFP to request such services and was specifically consulted about whether
he could make a recommendation about which firms the ACP might want to consider.700
Mr. Gath had been aware that geophysical services were going to be performed before
such services were even instructed. The suggestion that there was a lack of coordination
is simply not credible.

8.88

Addressing this particular allegation, Mr. Irving confirms:701

8.89

Finally, the assertion that the ACP was required to synthesize the information together
in the GIR for the Contractor in the way alleged is denied. This issue is addressed in
Section 8.h.ii below.
v.

The allegation that the ACP failed to follow the recommendations
of CPP and Technos702

8.90

The allegations made in paragraphs 999-1019 of Chapter V of the SOR about the
alleged failure to follow the recommendations of CPP and Technos do not materially
add to those made previously in the SOC. The ACP has addressed these in paragraphs
9.22-9.43 of Chapter VI of the SOD and the position is repeated.

8.91

Put simply, the recommendation to undertake additional targeted borings in the areas
of the fault and contact zones was carried out. Furthermore, the recommendation that
geophysical testing be undertaken was also, quite obviously, undertaken by Technos.
Mr. Irving confirms the events that transpired were as he explained in his First Witness
Statement.703 However, his explanations are completely ignored by the Contractor in
the SOR.

699
700
701
702
703

See paragraph 62 on pdf page 19 of the First Witness Statement of Derek Irving. {R-WS-12/19}
See paragraph 53 on pdf page 14 of the Second Witness Statement of Derek Irving. {R-WS-24/14}
See paragraphs 75 and 76 on pdf page 18 of the Second Witness Statement of Derek Irving. {R-WS-24/18}
See paragraphs 999-1019 of Chapter V from pdf page 899 of the SOR. {SOR/899}
See Section III.E from pdf page 18 of the Second Witness Statement of Derek Irving. {R-WS-24/18}
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8.92

There is also an attempt to mischaracterize the ACP’s position that must be corrected.
The ACP does not accept that paragraph 1007 of Chapter V of the SOR is a correct
reflection of the position taken by the ACP. The ACP’s position is not as summarized
by the Contractor, but as set out in paragraph 9.45 of Chapter VI of the SOD. The
Contractor’s case is misconceived in any event. Both the CPP Report and the NML2
borings were provided to the Tenderers to consider. Furthermore, both the CPP Report
and the NML2 borings were also Volume VI Documents, and as such, were provided
for information purposes only.

8.93

In any event, Mr. Irving made clear the purposes of the ACP’s geological and
geotechnical investigations in his First Witness Statement:704

8.94

Furthermore, the attempt by the Contractor to recharacterize these investigations is
transparent.705 As Mr. Miguez confirms:706

8.95

As to the criticism about the anomalous zone of weak rock in Lock Head 1, there was
no recommendation made by CPP and Technos to investigate this anomalous zone of
weak rock.707 This is the Contractor’s assumption, but the fact that it is flawed is
revealed by simply reviewing the recommendations that were made:

8.96

704
705
706
707
708
709

(a)

the recommendations made by CPP were to undertake targeted drilling in the
areas at the “faults and contact zones between basalt and sediments”;708 and

(b)

the recommendations made by Technos were “drilling and geologically logging
new borings centered at the positions of the possible faults”.709

There was no recommendation by either CPP or Technos to undertake drilling in the
area of the anomalous areas of weak rock near Lock Head 1. The Contractor is
attempting to expand the scope of the recommendations made. The ACP’s position is
explained amply in paragraphs 9.23-9.33 of Chapter VI of the SOD, and the position is
repeated.

See paragraph 17 on pdf page 5 of the First Witness Statement of Derek Irving. {R-WS-12/5}
See paragraph 1009 of Chapter V on pdf page 901 of the SOR. {SOR/901}
See paragraph 28 on pdf page 8 of the Fourth Witness Statement of Francisco Miguez. {R-WS-19/8}
See paragraphs 1012-1015 of Chapter V from pdf page 902 of the SOR. {SOR/902}
See pdf page 50 of the CPP Report “Geotechnical Analysis and Alternative Construction Methodologies for
Third Set of Locks” dated 28 August 2006 at Exhibit C-0493. {C-0493/50}
See pdf page 55 of the Technos Report titled “Geophysical Investigation for the Third Set of Locks Project”
at Exhibit C-0491. {C-0491/55}
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8.97

The statement that the ACP suggested that the NML2 borings would not have been
useful for CPP is not correct.710 The Contractor has incorrectly paraphrased the ACP’s
statement at paragraph 9.45 of Chapter VI of the SOD. What the ACP stated was:

8.98

This question remains unanswered. GUPC had the NML2 boreholes and clearly would
have considered them and presumably used them in their own 3D models.

8.99

Finally, paragraphs 1017-1019 of Chapter V of the SOD are denied. The suggestion
that the NML2 borings were “withheld” from CPP is ridiculous. The suggestion that
an alleged failure to have provided these borings to CPP “demonstrates ACP’s inability
to properly manage its geotechnical consultants” is absurd and is denied. The ACP has
explained its position on this issue already and repeats and relies on paragraphs 9.239.33 of Chapter VI of the SOD. CPP were not bidding for a design and build, lump
sum contract. It was GUPC’s duty to review these boreholes; indeed the Contractor
was deemed to have examined and inspected each and every one of them, as well as the
cores themselves.711 Of course, GUPC examined the NML2 boring logs.

8.100 The simple fact is that NML2 borings were provided to the Tenderers. Not only this,
the NML2 borings were considered in the ACP’s interpretation in the GIR as well as
being reflected in other information such as the Plates, as is explained in detail in
Section 8.h.ii below.
vi.

The allegation that the ACP failed to follow the recommendation of
ECI712

8.101 The allegations made in paragraphs 1020-1031 of Chapter V of the SOR about the
alleged failure by the ACP to have followed the recommendations made by ECI do not
materially add to those made previously in the SOC. These have been addressed by the
ACP in Chapter VI paragraphs 9.34-9.43 of Chapter VI of the SOD, and by Mr. Irving
in his First Witness Statement.713
8.102 The ACP explained in the SOD, in particular, that the purpose of the ECI report was to
investigate the potential risk of a rupture hazard for the AFZ.714 This issue is not
relevant to the matters in this Arbitration, which are, inter alia, concerned with the
natural physical conditions at the foundation level of the Pacific Locks in the AFZ and
within the footprint of the Lock Structures.
8.103 What the Contractor now says is that the purpose of the report is not relevant, but the
fact that the ACP did not follow the recommendations is.715 The problem is, however,
that there is no (and never was) any causal connection between an alleged failure to
710
711
712
713
714
715

See paragraph 1016 of Chapter V on pdf page 904 of the SOR. {SOR/904}
See Sub-Clause 4.10.2 [Site Data] of the Conditions of Contract on pdf page 58 at Exhibit R-0007.
{R-0007/58}
See paragraphs 1020-1031 of Chapter V from pdf page 904 of the SOR. {SOR/904}
See paragraphs 87-93 on pdf page 23 of the First Witness Statement of Derek Irving. {R-WS-12/23}
See paragraph 9.39 of Chapter VI on pdf page 624 of the SOD. {SOD/624}
See the third bullet point in paragraph 1024 of Chapter V on pdf page 905 of the SOR. {SOR/905}
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follow such recommendations and the damages claimed in this Arbitration. The
argument is fundamentally flawed. In any event, as is explained in Section 8.g.vii
below, the ECI trenches did not even come close to revealing anything that would have
any relevance at all to the natural physical conditions at the foundation level of the
Pacific Locks in the AFZ and within the footprint of the Lock Structures.
8.104 Obviously, the assertion that the ACP negligently ignored ECI’s recommendations is
denied as has been explained previously by both the ACP716 and Mr. Irving.717
8.105 The conclusions that the Contractor draws at paragraphs 1028-1031 of Chapter V of
the SOR as a result of the allegations made about the ECI Report are quite astonishing.
The Contractor’s case is premised on a flawed reading of the evidence, on duties that
do not exist, ignoring the agreement freely reached between the Parties, and on alleged
breaches which (even if true, which they are not) totally lack causation to the damages
claimed.
vii.

The allegation that the ACP withheld information from the
Tenderers718

8.106 The allegations made in paragraphs 1020-1050 of Chapter V of the SOR concerning
the alleged withholding of an appendix to a report prepared by ECI719 add very little to
the arguments made previously in the SOC. These have been addressed by the ACP in
Chapter VI paragraphs 9.68-9.79 of the SOD, and by Mr. Irving in his First Witness
Statement.720
8.107 However, the ACP must put things in context. The allegation relates to a report which
was not prepared for assessing the foundation conditions in the Locks Structures.
Therefore, a failure to provide a report to the Tenderers which provides no information
at all on the anticipated foundation conditions in the AFZ – remembering this is the
subject of the claim – can have no causal connection with the alleged losses.
8.108 The Contractor, while intently focusing on a report which provided no information on
the subject matter of this claim, completely ignores what could quite possibly have been
one of the world’s largest trial pits sitting adjacent to the planned excavation. Indeed,
as Mr. Irving explains:721

716
717
718
719
720
721

See paragraph 9.34-9.43 of Chapter VI from pdf page 623 of the SOD. {SOD/623}
See paragraphs 87-93 on pdf page 23 of the First Witness Statement of Derek Irving {R-WS-12/23} and
paragraphs 54-60 on pdf page 14 of the Second Witness Statement of Derek Irving. {R-WS-24/14}
See paragraphs 1032-1050 of Chapter V from pdf page 906 of the SOR. {SOR/906}
See Appendix E to ECI’s Report dated 4 April 2008 at Exhibit C-0763. {C-0763}
See paragraphs 103-117 on pdf page 26 of the First Witness Statement of Derek Irving. {R-WS-12/26}
See paragraph 86 on pdf page 19 of the Second Witness Statement of Derek Irving. {R-WS-24/19}
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8.109 Mr. Irving also doubts the connection between the information collected by ECI and its
relevance to understanding the foundation conditions. Mr. Irving states:722

722

See paragraph 89 on pdf page 22 of the Second Witness Statement of Derek Irving. {R-WS-24/22}
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Figure 44: Figure 6 from the Second Witness Statement of Derek Irving

8.110 On the Contractor’s case, this is to be preferred to the information that could have been
gathered from the 1939 excavation (which did extend to a depth level with the
foundation level of the Pacific Locks in the AFZ) and the various boreholes and logs
provided by the ACP:
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Figure 45: Aerial Photograph of the 1939 excavation

8.111 Mr. Irving has prepared a simple sketch based on Plate 50 which shows the difference
between the ECI trench pits and the 1939 excavation. As Mr. Irving explains:723

8.112 Figure 1 from Mr. Irving’s statement is shown below:

Figure 46: Figure 1 from the Second Witness Statement of Derek Irving

8.113 Mr. Irving goes on to clarify the intention of his sketch:724

723
724

See paragraph 56 on pdf page 14 of the Second Witness Statement of Derek Irving. {R-WS-24/14}
See paragraph 57 on pdf page 15 of the Second Witness Statement of Derek Irving. {R-WS-24/15}
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8.114 Mr. Shilston also believes that the presence of La Boca in the areas of the AFZ is
relevant to the Tenderers, but this was not shown on certain plates, specifically Plates
50 and 62.725 This is, however, simply not correct.
8.115 Plates 50 and 62 both show the presence of La Boca in the area of the AFZ. Both of
these Plates show the presence of the La Boca formation (noted in blue as “SHCarb”)
in borehole NML-24 but most importantly, both Plates show that the La Boca is
intersected by the dashed line indicating the AFZ:726

Figure 47: Extract from Plate 50

725
726

See paragraph 594 of Chapter 4 on pdf page 241 of the Second Expert Report of David Shilston.
{C-EX-26/241}
See Volume VI, Part 2, 06.2 “Plates and Drawings” at Exhibit R-0309. {R-0309}
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Figure 48: Extract from Plate 62

8.116 Furthermore, Mr. Lewis has noted an important admission by Mr. Shilston regarding
the usefulness of the information in the ECI report to the conditions at foundation
level.727 Mr. Shilston has prepared what he describes as ‘prudent employer’ drawings.
Even though this is a purely retrospective exercise, made with the full benefit of
hindsight and knowledge of the Contractor’s case, he does not use the trench
information in what he describes as ‘prudent employer’ drawings.
8.117 While Mr. Shilston notes the location of the trench pits on his drawing, his
interpretation of the fault zones is not based on the ECI Report, but from the 1939
photographs, topographic detail and lineaments. Below is the legend to Mr. Shilston’s
Drawing 1009b which demonstrates this:728

727
728

See paragraph 8.58 of Part I on pdf page 44 of the Second Expert Report of Paul Lewis. {R-EX-26/44}
See Drawing DWG.1009b of Second Expert Report of David Shilston. {C-EX-26.Drawings1002-1016}
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Figure 49: Legend from Mr. Shilston’s Drawing 1009b

8.118 Mr. Shilston uses the ECI trench pit information to say that those pits encountered La
Boca, but the presence of La Boca was already described in the boreholes and Plate 50
as explained above.
8.119 Mr. Lewis also considers the arguments made by Mr. Shilston and makes an important
observation:729

729

See paragraph 8.58-8.59 of Part I on pdf page 44 of the Second Expert Report of Paul Lewis. {R-EX-26/44}
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8.120 La Boca is not shown on Plate 10 in the area of the AFZ, but this is easily explained.
Plate 10 is a geologic map which simply shows the geologic formations in the Pacific
Area. The geologic formation through which the AFZ runs is the basalt formation. The
fact that La Boca was also present was evident from the borehole logs and is shown on
the more detailed cross sectional Plates, such as Plate 50 and 62, for example. The
Contractor simply failed to review the available information.
8.121 The ultimate conclusion that is drawn by paragraph 1050 of Chapter V of the SOR
about the consequences of the alleged failure to provide the ECI Report are
extraordinary, particularly when the ECI Report is put in its proper context, alongside
the information provided by the ACP. The argument is desperate, and the bare assertion
that the ACP intentionally withheld the ECI Report is nonsense, is denied, and Mr.
Irving confirms as such.730 As Mr. Lewis concludes:731

730
731

See paragraph 91 on pdf page 23 of the Second Witness Statement of Derek Irving. {R-WS-24/23}
See paragraph 8.63 of Part I on pdf page 47 of the Second Expert Report of Paul Lewis. {R-EX-26/47}
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8.122 Finally, as to paragraph 1048 of Chapter V of the SOR regarding the eastern and
western stands of the AFZ, firstly, the location and extent of the AFZ is not in issue.
The AFZ was found in the location where it was interpreted to be by the ACP. As such,
Figure 115 of Chapter V of the SOR simply shows Mr. Gath’s incorrect understanding
of the physical conditions.
8.123 Mr. Lewis identifies that Mr. Gath himself has erred in his own report regarding the
location of the fault strands. Indeed, he has placed the lines of the AFZ in three different
locations on three separate figures.732 It is questionable, therefore, whether Mr. Gath’s
report itself was subject to proper QA/QC procedures as he would contend them to be.
viii.

The allegation that the ACP’s negligence continued after the RFP
was issued 733

8.124 The allegation that the ACP’s negligence allegedly continued after the RFP was issued
is yet another new allegation not made in the SOC.734 However, it is little more than
another blatant attempt to prejudice the ACP.
8.125 Chapter III of the SOD explained in detail the background to the award of the Contract.
This Chapter of the SOD explained in detail the running of both the RFQ and RFP
processes. This Chapter, however, does not appear to have been addressed directly in
the SOR. That is because when it is considered, the arguments in paragraphs 10511060 of Chapter V of the SOR are meritless.
8.126 Mr. Miguez explained the RFP process in his First Witness Statement.735 Mr. Miguez
has also considered the new allegations made by Mr. Zaffaroni, noting that none of
these arguments have been raised previously, even though Mr. Zaffaroni gave evidence
to the DAB in Referral 11, as well as to the Arbitral Tribunal in the Cofferdam
732
733
734
735

See paragraph 8.112 of Part I on pdf page 56 of the Second Expert Report of Paul Lewis. {R-EX-26/56}
See paragraphs 1051-1060 of Chapter V from pdf page 912 of the SOR. {SOR/912}
See paragraph 1051 of Chapter V from pdf page 912 of the SOR. {SOR/912}
See Sections VI and IX from pdf page 8 of the Third Witness Statement of Francisco Miguez.
{R-WS-7/8}
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Arbitration, as to his opinions on the RFP process. This was a process that Mr.
Zaffaroni understood and resulted in GUPC submitting a bid, without reservation.
8.127 As to the complaint about the answers to the questions raised by the Tenderers, Mr.
Miguez explains:736

8.128 The conclusions drawn at paragraphs 1057-1060 of Chapter V of the SOR about the
ACP’s alleged negligence are simply wrong when the facts and evidence are considered
in their proper context. The Contractor also simply ignores the multiple meetings
GUPC had with the ACP during the RFP period when many questions were raised
directly in such meetings. It is notable that these latest allegations have nothing to do
with the foundation conditions about which the Contractor claims.
h.

The allegation that the ACP failed to produce a GIR which was fit for
purpose737

8.129 The Contractor adduces a new case alleging that the ACP failed to produce a GIR that
was “fit for purpose”.738 However, this new case suffers from a number of serious flaws
as the ACP explains below.
i.

There is no ‘fitness for purpose’ obligation on the ACP concerning
the preparation of the GIR739

8.130 The Contractor’s expert, Mr. Shilston, opines that once the ACP had accepted that it
would produce a GIR, it should have then followed certain steps to ensure that the GIR
was “fit for purpose”. The term “fit for purpose” is used loosely and without any
context or parameters. The Contractor’s problem with this aspect of the case is that the
purpose of the GIR, along with its limitations, were clearly set out in Section 1.2 of the
GIR.740
8.131 Mr. Shilston’s opinion is irrelevant – he appears to be considering a different project
and a different factual scenario, and an interpretive report being produced as part of an
altogether different process, with no limitations. He totally ignores the actual purpose

736
737
738
739
740

See paragraph 9 on pdf page 4 of the Fourth Witness Statement of Francisco Miguez. {R-WS-19/4}
See paragraphs 1061-1138 of Chapter V from pdf page 914 of the SOR. {SOR/914}
See paragraph 1061 of Chapter V on pdf page 914 of the SOR. {SOR/914}
See paragraphs 1061-1063 of Chapter V from pdf page 914 of the SOR. {SOR/914}
See Section 1.2 [Purpose and Limitations] on pdf page 10 of the GIR at Exhibit C-0684. {C-0684/10}
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and context of the GIR. His approach seeks to invent obligations for employers that do
not exist anywhere in the world. It is an approach which is devoid of understanding.
8.132 The assertions at paragraph 1062 of Chapter V of the SOR regarding the warranty in
Sub-Clause 4.10 [Site Data] of the Conditions of Contract are denied for the reasons
explained in Section 2 above. There was, quite simply, no obligation (contractual or
otherwise) on the ACP to produce a “single coherent interpretation of the RFP
information in the GIR”, and nor did the ACP agree to provide this in any event. The
purpose and limitations of the GIR were set out clearly in Section 1.2 of the GIR. The
ACP maintains that the GIR served this purpose, subject to the limitations.
8.133 The real issue remains that GUPC had requested a GBR in order to make it easier to
make claims for additional payment. It did not need a GBR – it was able to interpret
the information available to it and did so. The ACP did not agree to provide a GBR,
and did not do so.
8.134 Mr. Lewis has considered the GIR and having reviewed the various assertions by Mr.
Shilston as to what he believes a GIR should comprise, comes to the following
conclusion:741

ii.

The alleged failure to produce a proper synthesis of the RFP
information in the GIR742

8.135 There is a new allegation made against the ACP that it was under an obligation to
produce “a single coherent interpretation of the RFP information in the GIR”.743 This
is a new allegation not made in the SOC. However, and most fundamentally, this
allegation completely ignores the scope and purpose of the GIR and the express
limitations of the GIR.
8.136 It is denied that the alleged duty to inform placed on the ACP an obligation to “produce
a single coherent interpretation of the geologic conditions at and below the foundation
level in the GIR”.744 As explained in Section 2 above, this is simply an attempt to ignore
the Contract, the purpose and limitation expressly set out in the GIR, and the obligations
placed on the Contractor under Panamanian law.

741
742
743
744

See paragraphs 4.26 to 4.27 of Part I on pdf page 22 of the Second Expert Report of Paul Lewis.
{R-EX-26/22}
See paragraphs 1064-1070 of Chapter V from pdf page 914 of the SOR. {SOR/914}
See paragraph 1063 of Chapter V on pdf page 914 of the SOR. {SOR/914}
See paragraph 1064 of Chapter V on pdf page 914 of the SOR. {SOR/914}
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8.137 This is, yet again, another attempt by the Contractor to convert the GIR into a GBR.
As Mr. Lewis opines:745

8.138 As to the alleged failure to consider the NML2 borings in the GIR, the point that the
Contractor seeks to avoid is that the NML2 borings were made available to the
Tenderers and their locations were clearly indicated. This is not information that the
ACP was seeking to conceal from the Tenderers. The opposite is, in fact, true. And
the Contractor was deemed to have examined and inspected the borehole cores and
logs.
8.139 More to the point, however, the ACP obviously considered the NML2 borings, as well
as numerous others, when preparing the GIR. This fact is obvious from:
(a)

Section 1.2 of the GIR, which says that the GIR is based on the information
included in the GDR and other information included in Volume VI – Reference
Documents of the RFP. The NML2 boreholes are contained in Volume VI;746
and

(b)

Section 3.0 Sources of Geologic and Geotechnical Information, which expressly
refers to the 91 NML boreholes drilled between 2005 and 2008. The 91 NML
boreholes accounts for the NML, NML2, NML3 and NML4.747

8.140 It is ludicrous to suggest that just because the ACP did not specifically include a
borehole or document in the text of the GIR, such borehole or document was not
considered. This is, however, the Contractor’s argument.748
8.141 If this was not enough, there is also a fundamental factual problem with the argument
that the Contractor seeks to make. It is the Contractor’s case that the Plates form part
of the GIR and that these form part of the ACP’s interpretation in the GIR. While this
is denied for the reasons explained by the ACP, many NML2 borings (as well as many
others) are included on numerous Plates. For example, NML2 borings referred to on
the following Plates:749

745
746
747
748
749

(a)

Plate 10;

(b)

Plate 42;

See paragraph 4.4.2 of Part I on pdf page 16 of the Second Expert Report of Paul Lewis. {R-EX-26/16}
See Section 1.2 [Purpose and Limitations] on pdf page 10 of the GIR at Exhibit C-0684. {C-0684/10}
See Section 3.0 [Sources of Geologic and Geotechnical Information] on pdf page 12 of the GIR at
Exhibit C-0684. {C-0684/12}
See paragraph 1065 of Chapter V on pdf page 914 of the SOR. {SOR/914}
See Volume VI, Part 2, 06.2 “Plates and Drawings” at Exhibit R-0309. {R-0309}
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(c)

Plate 42A;

(d)

Plate 48;

(e)

Plate 50;

(f)

Plate 54;

(g)

Plate 55;

(h)

Plate 59;

(i)

Plate 62;

(j)

Plate 63; and

(k)

Plate 64.

8.142 Indeed, Plates 50, 54 and 55 included detailed testing information for the NML2 borings
such as:750
(a)

unconfined compressive strength versus depth;

(b)

elastic modulus versus depth;

(c)

point load test versus depth;

(d)

RQD versus depth; and

(e)

recovery versus depth.

8.143 These Plates are also referred to in the GIR, so it is not clear how it can be alleged (on
the Contractor’s case) that the ACP ignored this information when making its
geological interpretation. The Contractor’s case is fundamentally flawed.
8.144 Mr. Lewis also concludes as follows:751

iii.

The allegation that the ACP was grossly negligent in failing to
perform an adequate QA/QC process752

8.145 The ACP, having reviewed the evidence and the statements of Mr. Gath, is seriously
concerned by what are, evidently, a series of baseless assertions. The Contractor alleges
750
751
752

See Volume VI, Part 2, 06.2 “Plates and Drawings” at Exhibit R-0309. {R-0309}
See paragraph 4.34 of Part I on pdf page 23 of the Second Expert Report of Paul Lewis. {R-EX-26/23}
See paragraphs 1071-1093 of Chapter V from pdf page 915 of the SOR. {SOR/915}
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that the “extent of ACP’s QA/QC failures was witnessed first-hand by Mr. Gath”.753
The statement is, in reality, totally false.
8.146 Despite the continued assertions that Mr. Gath is reliable because of his involvement in
the RFP process, Mr. Gath admits:754
(a)

he had “limited” involvement in the preparation of the RFP. Actually, he had
no involvement in its preparation at all; and

(b)

at the time, he did not see the RFP package issued to the Tenderers and did not
see any of the amendments issued to it – even though he seeks to cast doubt on
the process and various documents provided by the ACP.

8.147 Mr. Gath was involved in the preparation of certain reports addressing paleoseismic
investigations. Insofar as the TSLP was concerned, the main focus of these
investigations was on the area of the Borinquen Dams, not the Lock Structures the
subject of the Foundation Condition Claims. What Mr. Gath attempts to do is draw
conclusions based on his limited experience in one area and apply it as if it happened
to another. The assertions that Mr. Gath’s evidence is credible are denied.755
8.148 This is particularly so with Mr. Gath’s criticisms of the Plates. Mr. Gath would have
never even seen the Plates he now comments extensively on because, at the time, he
did not see the RFP package, or any of its amendments.
8.149 While it is obvious Mr. Gath wanted to have a larger role to play in the TSLP, he did
not get it, and his disappointment with this outcome is transparent in his Witness
Statements. His desire for further involvement in this large and prestigious project was
why he made such an extensive proposal to CH2M Hill. Furthermore, Mr. Gath was
obviously unaware of the measures that the ACP was undertaking itself as regards
quality control. This includes, for example, working with two external senior
geologists, one from CPP and one from URS, and both of whom worked with Mr.
Irving.756
8.150 What is also lost in this is that the Plates were checked. They were checked and crosschecked internally by members of the ACP’s team and ultimately by the head of the
ACP’s Geotechnical Engineering Section, Mr. de Puy, who has worked with the ACP
for some 34 years.757 Furthermore, the Plates were based on borehole logs, which were
all logged in accordance with the ACP’s Core Logging Standards as well as being
checked by senior geologists within the ACP, including Ms. Franceschi, who has
worked for the ACP for some 40 years.758
8.151 The Plates themselves were also prepared by the ACP’s senior geologists including, for
example, Mr. Jaime Arrocha,759 who had some 28 years of experience when the Plates

753
754
755
756
757
758
759

See paragraph 1072 of Chapter V from pdf page 915 of the SOR. {SOR/915}
See paragraph 8 on pdf page 6 of the Second Witness Statement of Eldon Gath. {C-WS-32/6}
See paragraphs 1085-1091 of Chapter V from pdf page 918 of the SOR. {SOR/918}
See paragraph 66 on pdf page 16 of the Second Witness Statement of Derek Irving. {R-WS-24/16}
See CV of Mr. Max de Puy at Exhibit R-1464. {R-1464}
See CV of Ms. Pastora Franceschi at Exhibit C-1396. {C-1396}
See CV of Jaime Arrocha at Exhibit C-1393. {C-1393}
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were prepared and Mr. Irving,760 who had some 29 years of experience also at this time.
Mr. Irving confirms that all of the Plates were reviewed and approved before they were
released to the Tenderers.761 The ACP had a proper QA/QC procedure.
8.152 During the Cofferdam Arbitration, the Contractor complained bitterly and extensively
that Plates 62-64 were prepared negligently. These Plates were analysed in
considerable detailed by the Parties, their experts and, finally the Arbitral Tribunal. The
Cofferdam Final Award endorsed the ACP’s position and did not find any errors in
those Plates.762
8.153 Furthermore, Mr. Kuper has considered the borehole logs and his opinion is that the
borehole logs appeared to be accurate based on his review of the referenced core
samples and field logs. Mr. Kuper also considered that the description of the geologic
units of the Geologic Field Logs reviewed portrayed what was observed in the core
samples. Furthermore, he also considered that the description of the geologic field logs
were consistent with the ACP’s Core Logging Standards.763 As the ACP has
explained,764 Dr. Rothstein765 and Mr. Lewis766 all had similar views, as well as Dr.
Apted, the Contractor’s own expert in Referral 14A.767
8.154 It is quite convenient for Mr. Gath to suggest that “proper” QA/QC ought to be done
externally when he was seeking to perform such work himself.768 As Mr. Lewis
explained, “proper” QA/QC does not need to be undertaken externally.769 Mr. Lewis
identifies that ISO 9001:2008 Quality Management Systems – Requirements, which is
an internationally recognized standard for quality management system requirements,
provides the use of an external provider is not required and is solely determined by the
organization.770
8.155 The suggestion that AON also recommended that an outside geotechnical consulting
firm should have reviewed the ACP’s findings is also very misleading and taken out of
context.771 AON did not say that the ACP should submit all of its geotechnical findings
to be externally verified. What the AON register does say is that a “specific risk” is
“inadequate site characterisation”, for which a suggested response was to submit the
findings for outside review, or to purchase additional insurance. However, AON
identify the source of this risk as “Contractor performance”.772 Ultimately, the
responsibility to characterize the Site for the purpose of detailed design, in this Contract,
lay with the Contractor. Had the Contractor actually complied with its duties in

760
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764
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772

See CV of Mr. Derek Irving at Exhibit C-1391. {C-1391}
See paragraphs 37-42 on pdf page 11 of the Second Witness Statement of Derek Irving. {R-WS-24/11}
See paragraph 454-462 on pdf page 117 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/117}
See paragraph 9.35(a) on pdf page 78 of the First Expert Report of Tom Kuper. {R-EX-11/78}
See paragraphs 9.62-9.63 of Chapter VI on pdf page 629 of the SOD. {SOD/629}
See paragraph 71 on pdf page 36 of the First Expert Report of David Rothstein. {R-EX-17/36}
See paragraph 5.55 in Part I on pdf page 32 of the First Expert Report of Paul Lewis. {R-EX-12/32}
See the fourth bullet point in paragraph 131 on pdf page 26 of the Expert Report of James Apted in Referral
14A at Exhibit R-0744. {R-0744/26}
See paragraph 1078 of Chapter V on pdf page 917 of the SOR. {SOR/917}
See paragraph 8.115 of Part I on pdf page 58 of the Second Expert Report of Paul Lewis. {R-EX-26/58}
See paragraph 8.116 of Part I on pdf page 58 of the Second Expert Report of Paul Lewis. {R-EX-26/58}
See paragraph 1079 of Chapter V on pdf page 917 of the SOR. {SOR/917}
See pdf page 15 of AON Risk Register dated January 2008 at Exhibit C-1455. {C-1455/15}
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document production, it would have disclosed its own risk register which might have
identified its own assessment of this risk.
8.156 The contention that the ACP was grossly negligent in failing to perform an adequate
QA/QC process is a desperate one. As Mr. Lewis concludes:773

iv.

The alleged errors in the GIR and Plates774

8.157 The Contractor reiterates its allegations as to various alleged errors in the GIR and some
of the Plates. However, the ACP repeats its observation that the allegations made by
the Contractor relate solely to the Plates.775 As the ACP stated in the SOD:
(a)

the Plates are not part of the GIR, they are part of the Volume VI Documents
that are “for information only”. This has been determined in the Cofferdam
Final Award; and

(b)

Sub-Clause 5.1 [General Design Obligations] of the Conditions of Contract
applies, and claims relating to the Plates cannot be made against the ACP.

8.158 The ACP’s position below is without prejudice to these two fundamental points.
v.

Plate 50776

8.159 The ACP has addressed the arguments made by the Contractor concerning the alleged
errors in Plate 50 in paragraphs 9.84-9.93 of Chapter VI of the SOD, as well as in the
Expert Report of Mr. Lewis.777 Paragraphs 1096-1105 of Chapter V of the SOR do
nothing more than repeat the Contractor’s position. However, that position does not
engage with the ACP’s arguments about the more detailed testing information on the
Plates, as highlighted in paragraphs 9.87-9.91 of Chapter VI of the SOD. This is, again,
yet another attempt to draw the eye to one piece of information, while ignoring the
balance of information.

773
774
775
776
777

See paragraphs 8.118 and 8.119 of Part I on pdf page 58 of the Second Expert Report of Paul Lewis.
{R-EX-26/58}
See paragraphs 1094-1138 of Chapter V from pdf page 920 of the SOR. {SOR/920}
See paragraph 9.81 of Chapter VI on pdf page 634 of the SOD. {SOD/634}
See paragraphs 1096-1105 of Chapter V from pdf page 920 of the SOR. {SOR/920}
See Section 7 of Part I on pdf page 44 of the First Expert Report of Paul Lewis. {R-EX-12/44}
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8.160 The Contractor also ignores the ACP’s geotechnical characterization and interpretation
of the AFZ given in the GIR. As the ACP explained in the SOD, the GIR provides that
approximately between Stations 7P+000 and 7P+100 (precisely where the Contractor
found the AFZ at foundation level – and noting that Plate 50 runs between this
stationing), there would be:
(a)

sheared basalt;778

(b)

its structure would be “laminated and sheared to disintegrated”;779

(c)

its surface condition would be “very poor to poor”;780

(d)

it would have a GSI for the purpose of the Marinos and Hoek (2000) chart of
between 2 to 28;781

(e)

the Marinos and Hoek (2000) chart described the physical conditions within that
GSI range as follows:782

(f)

(i)

Structure: “Disintegrated – poorly interlocked, heavily broken rock
mass with mixture of angular and rounded rock pieces” and “Laminated
/ Sheared – lack of blockiness due to close spacing of weak schistosity
or shear planes”; and

(ii)

Surface Conditions: “Poor: Slickensided, highly weathered surfaces
with compact coating or fillings or angular fragments” and “Very Poor:
Slickensided, highly weathered surfaces with soft clay coatings or
fillings”;

it would have a GSI for Shear Strength Envelope of “5”.783

8.161 All of this is overlooked in favour of an attempt to prejudice the ACP. Indeed, the
Contractor engages in a retrospective attempt to find error in a single Plate, given for
information purposes only, and which the Contractor does not say it relied upon during
the RFP period. The Contractor also ignores all the other information provided and
made available by the ACP (including information on Plate 50 itself).
8.162 Indeed, Mr. Lewis explained that it was surprising to him that both Mr. Gath and Mr.
Shilston would consider that the poor foundation conditions were somehow
Unforeseeable but ignore the fact that the results of boreholes conducted in the area,
which were plotted graphically on Plate 50, indicate poor foundation conditions

778
779
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782
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See Section 5.2.1.2 “Strength” of the GIR on pdf page 26 at Exhibit C-0684. {C-0684/26}
See Table 5-4 “Geological Strength Index – Basalt Formation” on pdf page 27 of the GIR at Exhibit C-0684.
{C-0684/27}
See Table 5-4 “Geological Strength Index – Basalt Formation” on pdf page 27 of the GIR at Exhibit C-0684.
{C-0684/27}
See Table 5-4 “Geological Strength Index – Basalt Formation” on pdf page 27 of the GIR at Exhibit C-0684.
{C-0684/27}
See Figure 5-10b on pdf page 61 of the GIR at Exhibit C-0684. {C-0684/61}
See Table 5-4 “Geological Strength Index – Basalt Formation” on pdf page 27 of the GIR at Exhibit C-0684.
{C-0684/27}
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throughout the cross section.784 The suggestion that the ACP is not engaging with the
Contractor’s case is nonsense. The allegations of gross negligence are baseless.
vi.

The ACP’s boreholes785

8.163 The Contractor makes an attempt to attack the ACP’s Core Logging Standards. In
totality, what the Contractor’s expert, Mr. Shilston, finds is only minor divergences at
best. His selective and nit picking approach is not indicative of a deficient approach by
the ACP and did not cause any loss to the Contractor.
8.164 Again, this is simply yet another attempt to try and find fault. Factually, there is no
evidence to suggest that anything on the boreholes or not on the boreholes (specific or
collectively) caused any of the alleged losses. The Contractor’s case is predicated not
on causation, but prejudice.
8.165 Firstly, the ACP must note the double dealing of Mr. Shilston. On the one hand, Mr.
Shilston (as well as Mr. Ottsen) complain that the geological and geotechnical
information provided by the ACP was too vast. Yet, Mr. Shilston criticizes the ACP
for not having drilled enough boreholes.786
8.166 Mr. Lewis has addressed Mr. Shilston’s retrospective trawl and considers that the
divergences identified are of no consequence, to the extent that they even are
divergences.787 For example, Mr. Shilston criticizes the ACP’s Core Logging
Standards being presented in both in English and Spanish. While this was obviously a
prudent approach to take, Mr. Shilston perhaps forgets that the Contractor is comprised
of two Spanish speaking entities, CUSA and Sacyr. Of course, if the Tenderers did
have a concern, all they needed to do was ask. None of them did.
8.167 The assertion that the borehole logs do not accurately describe the cores is also
desperate.788 The confirmation by the Contractor and Mr. Shilston that the terms shear
zone, broken zone, highly broken, and fracture zone are used extensively in the core
logs is again, noted given the arguments about the allegedly lack of shearing and
faulting outside the AFZ. The terms are synonymous, but this does not make the
recording inaccurate. Furthermore, Mr. Shilston’ assertion that slickensides are rarely
present in the core boxes but are frequently recorded in the core logs is totally
unsupported.789
8.168 Mr. Shilston’s argument about the recording of RQD is also flawed. Mr. Shilston’s
argument is based on an alleged lack of use of a form suggested to be used in the ASTM
standards. It is not based on Mr. Shilston’s review and criticism of the RQD actually
recorded. As Mr. Lewis concludes:790
784
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See paragraph 7.22 and Figure 7.4 “Annotated Extract from Plate 50 with Graphical Depictions of Borehole
Data” of Part I on pdf page 48 of the First Expert Report of Paul Lewis. {R-EX-12/48}
See paragraphs 1106-1113 of Chapter V from pdf page 921 of the SOR. {SOR/921}
See paragraphs 558 and 559 of Chapter 4 on pdf page 231 of the Second Expert Report of David Shilston.
{C-EX-26/231}
See Section 8.B of Part I on pdf page 36 of the Second Expert Report of Paul Lewis. {R-EX-26/36}
See paragraph 1110 of Chapter V from pdf page 922 of the SOR. {SOR/922}
See paragraph 609 of Chapter 4 on pdf page 244 of the Second Expert Report of David Shilston.
{C-EX-26/244}
See paragraph 8.87 of Part I on pdf page 51 of the Second Expert Report of Paul Lewis. {R-EX-26/51}
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8.169 Ultimately, however, if any of the Tenderers had concerns with the logging of the
boreholes, they were perfectly able to either raise queries with the ACP as well as taking
steps to inspect the core boxes themselves. It is obvious that the ACP acted in a prudent
and transparent fashion in this regard.
8.170 The Contractor’s arguments on Plate 42A are also misconceived, because they seek to
give a purpose to Plate 42A which it simply does not and never had.791 The Contractor,
and Mr. Shilston, argue that Plate 42A ought to have shown shearing. Plate 42A was
expressed to be showing the “geologic formation” (i.e. basalt, La Boca, etc) at the
foundation level. A shear zone is not a geologic formation. Again, this is nothing more
than an attempt to try and give meaning to a document which it simply does not have.
8.171 Finally, as the ACP has already explained, ‘rock hardness’ (i.e. the “RH” values) refers
to the field hardness tests conducted on rock core samples taken during the drilling and
logging of the boreholes. This is indicated in the ACP’s Core Logging Standards,
which describe the hardness designations assigned, based on the results of manual field
tests performed with a geologists pick and knife. This does not relate to ‘rock mass
strength’ – by saying rock has a rock hardness of a particular value does not correlate
to an area having an equivalent rock mass strength, which is a function of several
parameters.792
8.172 These are the attempts that the Contractor makes to confuse the Arbitral Tribunal and
by mixing concepts of geologic science. This poor attempt is then used to justify all
manner of conclusions. The case is embarrassing, poorly founded and denied.
vii.

The alleged failure to identify all of the fault zones in the PLE793

8.173 The ACP has addressed the arguments made by the Contractor concerning the alleged
extent of faulting in the PLE in paragraphs 9.94 to 9.105 of Chapter VI of the SOD, as
well as in the Expert Report of Mr. Lewis.794 Again, paragraphs 1114-1120 of Chapter
V of the SOR simply repeat the Contractor’s arguments from the SOC and ignore the
ACP’s explanation. The ACP’s position is unchanged.
8.174 Mr. Irving confirms, again, that he and his colleagues performed a topographical
lineaments review.795 The argument by the Contractor about the alleged failure to
identify the fault zones, however, is a desperate one in circumstances where:
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See paragraph 1111 of Chapter V from pdf page 922 of the SOR. {SOR/922}
See paragraph 10.92 of Part II on pdf page 211 of the First Expert Report of Paul Lewis. {R-EX-12/211}
See paragraphs 1114-1120 of Chapter V from pdf page 923 of the SOR. {SOR/923}
See Section 7 of Part I on pdf page 44 of the First Expert Report of Paul Lewis. {R-EX-12/44}
See paragraph 101 on pdf page 25 of the Second Witness Statement of Derek Irving. {R-WS-24/25}

191

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 610 of
843

(a)

Plate 14796 and 16797 identified that there was an area of anomalously slow
(weak) rock near Lock Head 1, precisely where the Contractor found weak rock.
The ACP refers to its arguments in Section 7 above; and

(b)

the GIR describes the contact at the North West Inlet Wing Wall as faulted,
identified that sheared rock would be present in that area and identified the
location of contact between La Boca and basalt on Plate 10,798 again, precisely
where the Contractor encountered it. The ACP refers to its arguments in Section
6 above.

8.175 Mr. Shilston has, however, already conceded that when all of the information is
considered properly and in context, the physical conditions the Contractor encountered
were not Unforeseeable.799
viii.

The depiction of the faults in the PLE800

8.176 The ACP has addressed the arguments made by the Contractor concerning the alleged
extent of faulting in the PLE in paragraphs 9.106-9.114 of Chapter VI of the SOD as
well as in the Expert Report of Mr. Lewis.801 The arguments raised do not materially
change from those presented in the SOC, and therefore the ACP repeats its position in
the SOD.
8.177 Again, the ACP notes that there is no complaint about the extent or location of the AFZ,
only the physical conditions it encountered within the AFZ. Therefore, the Contractor’s
arguments concerning the extent and location of the AFZ (which also ignore the stated
extent and location of the AFZ in the GIR, which is exactly where the Contractor found
it), is a transparent attempt to retrospectively give an impression of error, where no
error exists, and where no problem of the nature alleged was even encountered.
8.178 Finally, the ACP does not accept that the Contractor has complied with its duty of
disclosure with regards to the production of 3D models. Firstly, no models have been
produced. What has been produced is a follows:802

796
797
798
799
800
801
802

(a)

five text files. These five text files are not model files, they appear to be output
or raw data from a model file. The files indicate strata breaks names and
associated file names, but those associated files have not been provided;

(b)

three of the five text files appear to be gridded surfaces on 5m centers. These
files appear to provide northing, easting and elevation data, however, it cannot
be determined what these files are relevant to; and

(c)

one Excel file: This file is not a model, but a macro-enabled Excel file.

See Volume VI Plate 14 at Exhibit R-0313. {R-0313}
See Volume VI Plate 16 at Exhibit R-0314. {R-0314}
See Volume VI Plate 10 at Exhibit R-0311. {R-0311}
See paragraph 193 of Chapter 6 on pdf page 112 of the First Expert Report of David Shilston.
{C-EX-5/112}
See paragraphs 1121-1138 of Chapter V from pdf page 925 of the SOR. {SOR/925}
See Section 7 of Part I on pdf page 44 of the First Expert Report of Paul Lewis. {R-EX-12/44}
See Claimants Disclosure for ACP Request 100 at Exhibit R-1336. {R-1336}
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8.179 While the disclosed data does include subsurface information in three dimensions (X,
Y, Z), it is not clear what this information represents. It was not provided in any
standard format, nor was metadata provided describing the data. It certainly is not a
3D model and it is not usable or able to be properly interrogated.
8.180 However, what these documents do reveal is that the Contractor considered the NML2
borings.803
8.181 The provision of these documents in a proper format may have revealed:
(a)

GUPC’s interpretation of the extent of faulting and shearing throughout the
PLE;

(b)

GUPC’s interpretation of the physical conditions in the area of the AFZ;

(c)

GUPC’s interpretation of the physical conditions in the area of the Lock Head
1 fault zone;

(d)

GUPC’s interpretation of the physical conditions in the area of the North West
Inlet Wing Wall fault zone;

(e)

whether GUPC’s contemporaneous interpretation was consistent with the
ACP’s interpretation or not, particularly as regard to the Contractor’s alleged
reliance on the Plates;

8.182 The Arbitral Tribunal is ask to draw the inference that the provision of the 3D Model
would have revealed facts and circumstances that would undermine the Contractor’s
case in each of the aspects above.
i.

The Alleged Losses804

8.183 For the reasons explained in Chapter VI of the SOD and herein, the ACP denies that
the Contractor has any entitlement with respect to the Foundation Condition Claims.
The assertions at paragraphs 1139-1144 of Chapter V of the SOR are denied.
8.184 As the ACP has explained above, there is a notable failure to causally connect the
various allegations of negligence and gross negligence to the claims being made and
alleged losses suffered.
8.185 The ACP’s position on quantum is set out in Chapter X of the SOD and Chapter VIII
of this Rejoinder.
9.

THE EMPLOYER’S DETERMINATION

9.1

In Section 10 of Chapter VI of the SOD, the ACP sets out its position that it made a fair
determination of the Contractor’s interim claim. It does not appear that the Contractor
responds to this section in the SOR. The ACP repeats and relies on its position in
Section 11 of Chapter VI of the SOD.

803
804

See spreadsheet titled “GUPC-REQ_100_00062291_CONFIDENTIAL” at Exhibit R-1461. {R-1461}
See paragraphs 1061-1138 of Chapter V from pdf page 914 of the SOR. {SOR/914}
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10.

THE CONTRACTOR DOES NOT CLAIM DELAY

10.1

In Section 11 of Chapter VI of the SOD, the ACP explained that despite the various
allegations of delay throughout the claim concerning the foundation conditions, the
Contractor had not made any claim for delay. It does not appear that the Contractor
responds to this section in the SOR. The ACP repeats and relies on its position in
Section 11 of Chapter VI of the SOD.
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1.

INTRODUCTION AND SUMMARY
a.

Introduction

1.1

This Chapter of the Rejoinder addresses the Contractor’s reply to the ACP’s defence to
the claim concerning the concrete mix designs. An Executive Summary of the ACP’s
position is set out at Section 9 of Chapter I of the Rejoinder.

1.2

The ACP does not restate its position in full, which was set out in Chapter VII of the
SOD, but responds only to matters arising out of the Contractor’s SOR.

1.3

The Chapter is accompanied by witness evidence from:

1.4

1.5

(a)

Mr. Alberto Alemán Zubieta, the former Administrator of the ACP;

(b)

Mr. Loren Belken, former Construction Manager for the Pacific Site in the
TSLP;

(c)

Ms. Cheryl George, the former Design Manager for the TSLP at the ACP;

(d)

Dr. Robert Hall, a former consultant for CICP;

(e)

Mr. Miguel Lorenzo, the Executive Manager for the Engineering Division of
the ACP;

(f)

Mr. Rick Montanari, the former Lead Quality Assurance Engineer at the Pacific
and Atlantic Sites in the TSLP;

(g)

Professor Guillermo di Pace, a former concrete consultant for the ACP; and

(h)

Mr. Jorge L. Quijano, the current Administrator of the ACP.

This Chapter is accompanied by independent expert evidence from:
(a)

Professor Robert D. Hooton of the University of Toronto (Canada) and Englobe
Corp, on concrete;

(b)

Mr. W. Calvin McCall of Concrete Engineering Consultants, Inc., on concrete;
and

(c)

Mr. Donald Harvey of Secretariat International, on delay.

This Chapter is also accompanied by the documentary evidence referred to herein.
b.

Overview of the ACP’s position

1.6

The case as to the concrete mix design is ultimately a relatively straightforward one.
Once the Tribunal understands the basic facts and the chronology leading up to the
submittals of February, March and May 2011, the answer to the case is, it is suggested,
not hard to find.

1.7

Since the service of the SOD, the Parties have been through document production. The
documents produced by the Contractor (or, in some cases, the fact of their non-

1
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production) have served to confirm what the ACP understood to be the case and what
the ACP pleaded in the SOD. Those documents shed important further light on the
chronology. For that reason and in order properly to respond to the SOR (which
highlights only selective parts of what happened on the project), what the ACP seeks to
do in replying to the SOR in this Chapter of the Rejoinder is to set out that chronology,
now with the benefit of those disclosed documents. To some extent, that involves
repetition of what was already pleaded in the SOD, but the ACP considers that the
Tribunal will find it helpful to have that chronology largely set out in a single place.
1.8

In overview, what that chronology establishes is as follows:
(a)

the work which the Contractor undertook on the mix design for the SMC,
principally through Dr. Schrader, up until October/November 2010 (when
SIMCO was appointed), was largely redundant.
Prior to SIMCO’s
involvement, the Contractor had undertaken no permeability testing or
quantitative design-life analysis on its Stage II mixtures. Accordingly, it was
completely in the dark as to whether or not they might comply with the terms
of the Employer’s Requirements;

(b)

in substance, SIMCO had to start designing mixes afresh. Unsurprisingly, by
that point in time (October/November 2010), the Works were, as a result,
already in significant delay;1

(c)

SIMCO prepared and investigated its new SMC mix designs from October/
November 2010 onwards under considerable time pressure;2

(d)

unbeknownst to the Contractor and SIMCO at the time (although it should have
been known), those new SMC mix designs were produced using contaminated
pozzolan, which was not compliant with the Employer’s Requirements;

(e)

it was, and remained throughout the Works, the intention of the Contractor to
finalise the mix design for the SMC using production aggregates, produced from
the actual crushing plant to be used for the Works. That was an integral part of
its mix design process;

(f)

there was no delay caused by the decision of the Contractor and SIMCO to
undertake water testing and to take cores from the existing locks, which was, in
any event, in no way caused by anything which the ACP did;3

(g)

by the time of the February 2011 Submittal, a number of things were apparent:
(i)

1

2
3

the Contractor and SIMCO appreciated that the pozzolan was
contaminated. They knew that this meant that they would have to re-do

The facts in (a) and (b) contradict the position for which the Contractor contends in the SOR, namely that it
was diligent in carrying out its CMD program and developed compliant SMC mixes in a timely manner on
the Project. See , for example, paragraphs 131, 173 and 181 on pdf pages 972, 983 and 985 of Chapter VI of
the SOR. {SOR/972} {SOR/983} {SOR/985}
Cf. paragraphs 188 to 196 from pdf page 987 of Chapter VI of the SOR. {SOR/987}
Despite the arguments raised by the Contractor. See paragraphs 197 to 202 from pdf page 990 of Chapter VI
of the SOR. {SOR/990}

2
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the contractually required tests in order to produce a contractually
compliant mix design for the SMC;4
(ii)

the Contractor and SIMCO considered that the SMC mix designs which
they were developing at the time could not meet the contractual 1,000
Coulombs requirement. This was, they considered, because of the use
of natural pozzolan in those mixes;5

(iii)

as a result, when the Contractor came to make the February 2011
Submittal, it was stated in that submittal, in terms, that the ASTM C
1202 results “do not respect the 1000 C requirement set forth in the
project” (emphasis added);

(iv)

the Contractor’s proposed solution to this problem was to request a
Variation;6

(v)

there were other respects in which the February 2011 Submittal did not
comply with the requirements of the Contract (including in relation to
shrinkage);

(vi)

the concrete mix design process was still continuing and was not yet
complete;

(h)

in commenting upon the February 2011 Submittal, both the ACP and CICP (the
Project Designer and designer of record) concluded that the submittal did not
comply with the Employer's Requirements. The Contractor, in responding to
those comments, did not take issue with that conclusion. In particular, and in
relation to the 1,000 Coulombs requirement, it confirmed that its proposed
solution was to request a variation. It did that by RFV No. 057 (on 24 February
2011), requesting the deletion of that requirement;7

(i)

by the time of the March 2011 Submittal:
(i)

4

5

6

7

the principal problems with the February 2011 Submittal remained;

Contrary to the suggestion in the SOR that the contaminated pozzolan is an issue blown out of proportion by
the ACP and its experts. See paragraph 39 on pdf page 941 of Chapter VI of the SOR. {SOR/941} See also
paragraphs 42 to 44 from pdf page 13 of the Second Witness Statement of Dr. Ernest Schrader.
{C-WS-43/13}
Contrary to the position for which the Contractor now contends, namely that somehow these results did show
compliance with the Employer’s Requirements or should have provided “comfort” that the 1,000 Coulombs
requirement would be met at some point in the future. See paragraphs 248 to 252 from pdf page 1004 of
Chapter VI of the SOR. {SOR/1004}
So that this was the real reason for RFV 057 and not because the 1,000 Coulombs requirement had somehow
become “unnecessary” (see paragraphs 357 and 358 on pdf page 1031 of Chapter VI of the SOR)
{SOR/1031} and so that the ACP’s response to the RFV was a response to a request for a relaxation and not
(in some undefined way) an “admission” that the 1,000 Coulombs requirement would eventually be met (see
paragraphs 361-363 on pdf page 1032 of Chapter VI of the SOR). {SOR/1032}
In contrast to the position adopted in the SOR that this submittal was compliant with the Employer’s
Requirements. See e.g. paragraphs 206-7, 216-257, 279-292 and 344-352 from pdf pages 992, 995, 1011
and 1028 of Chapter VI of the SOR. {SOR/992} {SOR/995} {SOR/1011} {SOR/1028}
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(ii)

it remained the case that the Contractor stated in terms in the submittal
that the ASTM C 1202 results “do not respect the 1000 C requirement
set forth in the project” (emphasis added);

(iii)

it was apparent that the Contractor and SIMCO considered that the
process of finalising the SMC mix designs was ongoing and had not yet
been concluded; that there was a need for further work to be done and
further tests to be undertaken. That recognition is writ large throughout
the March 2011 Submittal. The program attached to the March 2011
Submittal shows the work extending into April 2011;8

(j)

following the February and March 2011 Submittals, the Contractor proceeded,
just as it had always intended to do, and as it was certainly required to do in
light of the contaminated pozzolan, to produce mixes using the production
aggregates and to test those. That led to a catalogue of serious problems, which
the Contractor set out in the May 2011 Submittal;9

(k)

the Contractor had not produced a final SMC mix design which was compliant
with the Contract and which would have enabled it to pour contractually
compliant SMC for the Works. That remained the case until August 2011;10

(l)

there was no instruction from the ACP to the Contractor to use silica fume; and
the use of silica fume was something on which the Contractor was already itself
working before and at the time of the alleged instruction;11

(m)

in addition to the above (and as considered in more detail in Chapter VII below)
there were a number of other predecessor activities which the Contractor still
needed to carry out before it could start to place the SMC, which would have
delayed the start of placement until at least 13 July 2011, and which meant that,
even after that date, the Contractor could not have poured at the necessary rates
to meet the ABP.

1.9

In light of the above, the Contractor’s claims for an extension of time and related costs
and for costs alleged to be caused by the ACP’s alleged instruction to use silica fume
must fail.

1.10

Faced with these facts and with the conclusions that naturally follow from them, the
Contractor’s tactic in the SOC, and perhaps even more noticeably in the SOR, has been
to inundate the Tribunal with a wealth of material, which is, in large part, of limited or

8

9

10

11

Contrary to the Contractor’s assertions at paragraphs 307 to 313 from pdf page 1018 of Chapter VI of the
SOR that the March 2011 Submittal complied with the Employer’s Requirements and should have been
“approved” by the ACP. {SOR/1018}
This, taken with (e) above, demonstrates the incorrectness of the Contractor’s assertion that the “production
issues” experienced in 2011 were entirely divorced from the CMD program and the suggestion that the
Contractor used production aggregates only as a result of pressure from the ACP. See paragraphs 30, 36 and
386-392 on pdf pages 939, 940 and from pdf page 1037 of Chapter VI of the SOR. {SOR/939} {SOR/940}
{SOR/1037}
As such, and as already noted in (g), (i) and (j) above, the Contractor was not ready to pour concrete in
February 2011, as alleged in paragraphs 212, 215 and 305 on pdf pages 994, 995 and 1017 of Chapter VI of
the SOR. {SOR/994} {SOR/995} {SOR/1017}
Contrary to the arguments advanced in the SOR. See paragraphs 38 and 409-426 on pdf page 941 and from
pdf page 1043 of Chapter VI of the SOR. {SOR/941} {SOR/1043}
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no relevance and/or bears no resemblance to the facts as they appear from the
contemporaneous documents. Thus (and by way of example only):

12
13
14
15

(a)

the Contractor has dedicated large parts of its case and its evidence to seeking
to demonstrate that the 1,000 Coulombs requirement was in some way
“redundant”.12 It was not redundant and there were good reasons for it. But, in
any event, that is nothing to the point. It was a contractual requirement with
which the Contractor was obliged to comply;

(b)

the Contractor now tenders expert evidence from five concrete experts. With
the SOC, the Contractor served expert reports from two experts only (Prof.
Mindess and Prof. Nilsson). Presumably on the basis that their evidence is
insufficient for it to make good its case, it has now tendered evidence from a
further three experts: Mr. Awad, Dr. D’Ambrosia and Dr. Poston. There is a
significant overlap between their evidence, and it is directed in large part at
matters of peripheral or no relevance;

(c)

confronted with the obvious difficulty that everyone at the time concluded that
the SMC mix designs did not comply with the 1,000 Coulombs requirement, the
Contractor has constructed a case which entails arguing that there was no
obligation for the final mix design submittal to include test results showing
compliance with that requirement (as set out in the Employer’s Requirements);
and that the ACP ought instead to have “extrapolated” from the results in the
February 2011 Submittal.13 As set out in detail below, such a case is completely
divorced from the terms of the Contract; from industry practice; and, perhaps
most starkly of all, from the basic facts on the ground. No-one at the time was
suggesting any such extrapolation;

(d)

the Contractor seeks to argue that the fact of the contaminated pozzolan did not
require it to re-run the tests of the SMC mix designs following the February and
March 2011 Submittals.14 This was not the Contractor’s position at the time.
Moreover, it is remarkable argument to make. The February 2011 Submittal
ought to have been the product of more than a year’s work. 15 Its very purpose
was to set out precisely the constituents in the final concrete mix design with
complete test reports that substantiated the design requirements. On the
Contractor’s case, the ACP should have assumed (without any quantified basis
for doing so) that the differences in the constituents and quantities between the
mixes which had actually been tested and the new (as yet unmade) mixes which
had not been tested (which differences were not quantified) would not make any
difference to the test results which would be obtained from the new mixes
(which had not yet been made, still less actually tested). Moreover, this is all
on the basis that, at the time of the February and March 2011 Submittals, the
information provided by the cement supplier, Cemento Panama, only suggested
that the cause of the problem was contamination of the pozzolan with cement;

See, for example, paragraphs 49 and 88-92 (and the evidence to which reference is made there) on pdf pages
944 and 959 of Chapter VI of the SOR. {SOR/944} {SOR/959}
See, for example, paragraphs 75, 77 and 249-252 on pdf pages 954, 955 and from pdf page 1004 of Chapter
VI of the SOR. {SOR/954} {SOR/955} {SOR/1004}
See, for example, paragraphs 337-343 from pdf page 1026 of Chapter VI of the SOR. {SOR/1026}
Although, as set out in the chronology above, that proved not to be the case.
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(e)

the Contractor and its experts spend much time seeking to argue that one of the
mixes which the Contractor contends was part of its final mix design in the
February 2011 Submittal (the S8 mix) is “functionally equivalent” to another
mix or mixes (SMC A3 and SMC P3).16 It is not. But whether it is, or is not,
is a matter of complete irrelevance, since the Contractor seeks to establish this
“equivalence” only to seek to rely upon tests results which were not in existence
at the time when the February, March and May 2011 Submittals were produced.

1.11

Once the Tribunal strips away what is irrelevant and tests the factual evidence by
reference to the contemporaneous documents, the case is a relatively simple one.

1.12

For good measure and regrettably, the Contractor has also resorted to hyperbole and to
extravagant allegations, accusing the ACP of “arbitrary, contradictory and bad faith
behavior” and of “flagrant violations of the Contract and Panamanian law”.17 There
is no basis whatsoever for such allegations.

1.13

The truth is rather more prosaic (but no less uncomfortable for the Contractor as a
result): the Contractor was late and delayed completion of the Works, for reasons of its
making and for which it is not entitled to an extension of time.

2.

THE CONTRACTOR’S CONCRETE DEVELOPMENT PROGRAM
a.

2.1

Introduction

Consideration of the Contractor’s lack of progress in the development of compliant
concrete mix designs is important for two principal reasons:
(a)

it goes to the question of the causes of the delay prior to February 2011;

(b)

it helps to explain why the Contractor found itself in the position in which it did
in late 2010 and early 2011, namely rushing to produce concrete mix designs
and appreciating that those which it had produced were not compliant with the
terms of the Contract.

2.2

For the purposes of this Rejoinder, the ACP concentrates on those aspects of the
chronology which are most pertinent to those issues.

2.3

The Contractor is correct to note that the ACP does not allege that the Contractor’s
undoubted lack of progress in the tender period and in the first five months of the Works
from the Commencement Date had, by 1 March 2010, caused any critical delay. The
ACP is in a position to assert that thanks to the careful analysis of its independent delay
expert. As he explains in his First Expert Report, although substantial time was
squandered during the first window which he considers (25 August 2009 to 1 March
2010), given that the Contractor developed its CMD Program (starting from February
2010), and that both Parties believed that it was an achievable plan, albeit aggressive,18
he considered that it was not fair to measure delay during that window. 19 However,

16
17
18
19

See, for example, paragraphs 264-267 and 427-445 from pdf pages 1008 and 1048 of Chapter VI of the SOR.
{SOR/1008} {SOR/1048}
See paragraph 40 of Chapter VI on pdf page 942 of the SOR. {SOR/942}
See further paragraph 13 on pdf page 6 of the Second Witness Statement of Miguel Lorenzo. {R-WS-25/6}
See paragraph 1.22 on pdf page 9 of the First Expert Report of Don Harvey. {R-EX-8/9}
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that lack of progress – which, with respect, is obvious,20 despite the Contractor’s best
efforts to seek to identify the minimal steps which it took in relation to concrete mix
design before March 201021 – does explain why the CMD Program advanced by Dr.
Schrader and presented at the First OTS Workshop on 1 March 2010 was noted as a
matter of concern by Mr. Chrzanowski22 and is described by the ACP’s independent
expert, Mr. McCall, as “aggressive”.23
2.4

Ms. George’s evidence on that lack of progress is as follows:24

b.

First OTS Workshop on 1 March 2010

2.5

Dr. Schrader (described by the Contractor as its external concrete expert for the
Project)25 was not contacted by the Contractor until early February 2010.26 Thus he
had been on the Project for less than four weeks at the time of the First OTS Workshop
on 1 March 2010. Although he states that it was he who suggested that the First OTS
Workshop should take place,27 that is not the case, as explained by Ms. George:28

2.6

In light of the way in which the Contractor has put its case in the SOR and
accompanying evidence, the Contractor’s CMD Program which it proposed at the First
OTS Workshop is important for a number of reasons. For convenience, that program
is summarised again here. It was as follows:

20
21
22
23
24
25
26
27
28

See the detail set out in paragraphs 7.1-7.19 of Chapter VII from pdf page 716 of the SOD. {SOD/716}
See paragraphs 132-155 of Chapter VI from pdf page 972 of the SOR. {SOR/972}
See paragraph 7.33 of Chapter VII on pdf page 724 of the SOD. {SOD/724}
See paragraph 201 on pdf page 56 of the First Expert Report of Calvin McCall. {R-EX-15/56}
See paragraph 11 on pdf page 6 of the Second Witness Statement of Cheryl George. {R-WS-20/6}
See paragraph 1559 of Chapter V on pdf page 492 of the SOC. {SOC/492}
See paragraph 15 on pdf page 6 of the First Witness Statement of Dr. Ernest Schrader. {C-WS-43/6}
See paragraph 18 on pdf page 6 of the Second Witness Statement of Dr. Ernest Schrader. {C-WS-43/6}
See paragraph 9 on pdf page 5 of the Second Witness Statement of Cheryl George. {R-WS-20/5}

7
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(a)

February to April 2010: Preliminary external tests (petrographic, chemical and
physical analysis on basalt rock and cementing material, cube mortar
compressive strength);

(b)

April to June 2010: First stage of preliminary tests of concrete mixtures;

(c)

June to September 2010: Second stage of preliminary tests of concrete mixtures;

(d)

September to November 2010: First stage (preliminary tests) crushing plant and
final stage of concrete mixtures; and

(e)

November to December 2010: Final stage crushing plant tests and batching
plant tests.

2.7

The first reason why this program is important is because the ACP’s independent delay
expert, Mr. Harvey, has used it to inform his delay analysis. As he explains, this is
because it is a reasonable plan for the CMD work and should be used as a benchmark
to measure the progress of that work, in preference to the two problematic and deficient
activities contained in the Approved Baseline Program.29 The Contractor’s independent
delay expert, Ms. Ramey, has criticised Mr. Harvey for that decision.30 But Mr. Harvey
explains in detail in his reply report why this approach is appropriate, and to be
preferred to that adopted by Ms. Ramey.31 Tellingly, although Dr. Schrader observes
that the program was not “set in stone” and did not “set immovable dates”32 (and the
ACP notes that it is not part of its case that it was or did either of these things), he does
not suggest that it was not a reasonable plan for the CMD work.

2.8

Secondly, the CMD Program shows that, already by February 2010, the Contractor had
no time to spare if it wished to start to pour SMC by 4 January 2011 (the date in the
Approved Baseline Program).33

2.9

Thirdly, the CMD Program records the Contractor’s intention to undertake the final
stage of the concrete mix design using aggregates actually produced by the Contractor’s
crushing plant to be used for the production of the aggregates to be used or the actual
concrete to be poured. Note 4) to the CMD Program records as follows:
“In the final stage of the tests of the trial mixes all the
components of concrete will be those ones to be finally used for
the different works. The fine and coarse aggregates will be those
ones produced at GUPC crushing plant.”

2.10

29
30
31
32
33
34

Throughout the SOR, the Contractor is at pains to seek to distinguish between the
concrete mix design and what it euphemistically describes as “production issues”.34
The reason why it seeks to do this is because it is clear that the Contractor, well in
advance of the May 2011 Submittal and as described therein, was in no position to pour

See paragraphs 2.10-2.30 from pdf page 6 of the Second Expert Report of Don Harvey. {R-EX-22/6}
See section 3.3 from pdf page 18 of the Second Expert Report of Marianne Ramey. {C-EX-25/18}
See sections 2-4 from pdf page 6 of the Second Expert Report of Don Harvey. {R-EX-22/6}
See paragraphs 23 and 26, respectively, on pdf pages 8 and 9 of the Second Witness Statement of Dr. Ernest
Schrader. {C-EX-43/8} {C-EX-43/9}
See paragraph 5.24 on pdf page 41 of the First Expert Report of Don Harvey. {R-EX-8/41}
See, in particular, Section VI of Chapter VI from pdf page 1037 of the SOR. {SOR/1037}

8

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 624 of
843

SMC because of those “production issues”. (The ACP has considered these in detail in
the evidence served with the SOD).35
However, what is clear from the
contemporaneous documents is that the Contractor had always planned, as part of its
concrete mix design, to utilise production aggregates, and that remained its intention up
to and including the May 2011 Submittal. This was all part of the same story, as the
very fact that the Contractor referred to these problems in detail in its May 2011
Submittal confirms.
2.11

Moreover, the Contractor has even gone so far as to suggest, in its desire to distinguish
the “production issues”, that it was as a result of the ACP’s response to the February
and March 2011 Submittals that it (the Contractor) used actual production materials for
the purposes of its May 2011 Submittal.36 To use the rather grandiose language
employed in the SOR, the Contractor says that it was this which caused it “to mobilize
its massive industrial production apparatus to try to have an otherwise laboratorybased mix design approved”.37 The ACP returns to this below, but the short point
(leaving aside the rather obvious point that the Contractor has not explained how it was
proposing to pour SMC without this equipment being mobilised in any event) is that
the contemporaneous documents throughout the course of the Works, beginning with
the Contractor’s presentation at the First OTS Workshop in March 2010, show that this
was not the case at all; and that it was always the Contractor’s intention to utilise
production aggregates as part of the development and testing of its mix design.

2.12

As to other points mentioned in the SOR in connection with the March 2010 OTS:38

35
36
37
38
39

(a)

the suggestion in paragraph 163 of Chapter VI of the SOR that the fact that Dr.
Schrader referred to a potential mix of 275kg of cement and 100kg of pozzolan
showed the thoroughness of the investigations regarding the mixes is difficult
to understand. There had been no testing of any such mix, nor could there have
been when at that stage, as Dr. Schrader himself stated in an email of the
following day (2 March 2010), there were “absolutely no data yet for
aggregate”, he was “not sure of the cement supplier” and “[not] sure what we
use for a pozzolan Possibly make our own natural)”;39

(b)

the summary given at paragraph 166 of Chapter VI the SOR of what Mr.
Chrzanowski reported to the ACP at the time is an inaccurate summary and
simply ignores what the ACP has pleaded at paragraph 7.33 of Chapter VII of
the SOD;

(c)

as to the suggestion at paragraph 167 of Chapter VI of the SOR (that the longterm focus on the Coulomb requirement was in some way implicit in the
Contractor’s consideration of pozzolan), the very construction of such an
argument (the import of which is in any event denied) is something of a counsel
of desperation.

See the references given in paragraph 8.36 of Chapter VII on pdf page 778 of the SOD. {SOD/778}
See paragraph 286 of Chapter VI on pdf page 1013 of the SOR. {SOR/1013}
See paragraph 286 of Chapter VI on pdf page 1013 of the SOR. {SOR/1013}
See also paragraph 13 from pdf page 6 of the Second Witness Statement of Cheryl George. {R-WS-20/6}
See Email from Dr. Schrader to Russ Riffell dated 2 March 2010 at Exhibit C-0458. {C-0458}
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c.
2.13

Between the First and Second OTS Workshops (March to July 2010)

The Contractor relies in the SOR40 upon a report of Mr. Quiros dated 9 May 2010 in
order to show that it was making progress with the substantiation of the 100-year
service life requirement in the Employer’s Requirements. However, the Contractor’s
own description of the report is as setting out “preliminary views and options for service
life substantiation”. Moreover, far from recommending a method for such
substantiation, the report stated as follows (in the sentence immediately following that
quoted at paragraph 169 of the SOR, but omitted from that quotation):
“However, as sophisticated as these prediction tools have
become the best assurance that can be provided for complying
with long term durability is to mix, produce and place good,
sound concrete.”

2.14

By mid-May 2010, the ACP raised concerns with the Contractor as to the lack of
progress which the Contractor had made in respect of CMD testing.41 In seeking to
assuage those concerns, the Contractor again stated that it would, as part of the
development of the trial mix design, be using the completed plant equipment to produce
the materials to be tested:42

2.15

This confirmed the position as set out in the March 2010 OTS Workshop: see paragraph
2.10 above.

2.16

At about the same time, and internally, Dr. Schrader circulated an article in relation to
the ASTM C 1202 test.43 He observed that he was not sure “how we use the article to
our advantage at this time”.

2.17

By early July 2010, the Contractor had still not created any trial mixes for SMC, as
appears from the minutes of the meeting on 8 July 2010, where it was recorded that the
only trial mixes which had been completed were for mass concrete.44

2.18

On 9 July 2010, the Contractor submitted Rev.UA of a Work Procedure for Concrete
Mix Design (G00/UPCWPR0006).45 This recorded, at paragraph 5.1 and consistently
with the Employer’s Requirements and the Technical Specification for Concrete, how
the SMC would be tested according to ASTM C 1202:

40
41
42
43
44
45

See paragraph 169 of Chapter VI on pdf page 982 of the SOR. {SOR/982}
See Meeting Notes from Concrete Testing Update Meeting on 13 May 2010 at Exhibit R-0411. {R-0411}
See Meeting Notes from Concrete Testing Update Meeting on 13 May 2010 at Exhibit R-0411. {R-0411}
See Email from E. Shrader to F. Pilon dated 14 May 2010 at Exhibit C-0460. {C-0460}
See ACP-GUPC Quality Meeting on Concrete dated 8 July 2010 at Exhibit R-0426. {R-0426}
See Submittal No. 01 40 00-0776 dated 9 July 2010 at Exhibit R-0428. {R-0428}
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2.19

There was no suggestion in that Work Procedure that the ASTM C 1202 testing should
be carried out against any other criterion, or of any extrapolation of results (still less
any methodology set out as to how such extrapolation might take place). Instead
paragraph 5.2 was specific that the data to be submitted (prior to the start of the concrete
work) “shall show compliance of materials and concrete properties with the specified
requirements contained herein”. This is significant for reasons explored further below.

2.20

Paragraph 6.2 of the Work Procedure also set out a proposed alphanumeric coding for
the identification of the mix designs to be developed.
d.

The Second OTS Workshop (22-23 July 2010)

2.21

The ACP dealt with the Second OTS Workshop in some detail in the SOD and
accompanying evidence.46 For the purposes of this Rejoinder, it suffices to deal with
the following four points arising from the SOR and relating to that workshop.

2.22

First, the Contractor suggests that the ACP’s concerns, expressed at the workshop,
about the Contractor’s proposed use of natural pozzolan produced from a local quarry
and with no track record were “entirely unwarranted”.47 However, as explained in the
SOD48 and further below, those concerns proved to be entirely justified, in that it
transpired that the natural pozzolan had limited (if any) pozzolanic reactivity. The
Contractor has not provided any or any convincing answer to this. The ACP refers
further to the evidence given by Ms. George and Mr. Lorenzo in their Second Witness
Statements as to the ACP’s concerns being raised at the July 2010 Workshop.49

2.23

Secondly, although the SOR is not very clear on this point, it appears to be part of the
Contractor’s case that it should in some way have been inferred from the Contractor’s
presentation at the Second OTS Workshop that the Contractor planned to meet the
1,000 Coulombs threshold “at around a year from the date the mix was batched”.50
What the Contractor fails to mention is the slide upon which it relies to establish this
inference was part of the Contractor’s attempt to discredit the ASTM C 1202 test and
to propose an alternative testing method. Only part of the slide in question is set out in
paragraph 33 of Dr. Schrader’s Second Witness Statement. The whole of the slide was
set out in paragraph 7.52 of the SOD and is reproduced here for convenience:51

46
47
48
49
50
51

See paragraphs 7.35-7.61 of Chapter VII from pdf page 724 of the SOD. {SOD/724}
See paragraph 174 of Chapter VI on pdf page 983 of the SOR. {SOR/983}
See paragraphs 7.43-7.48 of Chapter VII from pdf page 726 of the SOD. {SOD/726}
See paragraph 20 on pdf page 8 of the Second Witness Statement of Cheryl George {R-WS-20/8} and
paragraph 26 on pdf page 10 of the Second Witness Statement of Miguel Lorenzo. {R-WS-25/10}
See paragraph 34 on pdf page 11 of the Second Witness Statement of Dr. Ernest Schrader. {C-WS-43/11}
See pdf page 63 of Concrete Over the Shoulder Meeting Agenda and Presentation dated 22-23 July 2010 at
Exhibit C-0459. {C-0459/63}
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2.24

The same point applies to the extract from the note of the same meeting referred to at
paragraph 177 of Chapter VI of the SOR and paragraph 125 of the Third Witness
Statement of Mr. Zaffaroni: this was again in the context of the Contractor attempting
to discredit the ASTM C 1202 test and to propose (to use in the wording in the
Contractor’s own slides) “an alternate True Permeability Test using New European
Standard EN 12390/8”.

2.25

Ms. George’s evidence is that there was no definitive statement by the Contractor of a
plan (as to when the ASTM C 1202 tests would be carried out), but rather the raising
by the Contractor of a question regarding the testing age for the concrete mixes to reach
1,000 Coulombs, a question for the Contractor which was not answered either then or
subsequently.52

2.26

Further, the same point may be seen by reference to other notes taken of the meeting,
where Dr. Schrader (at the same point in the meeting) characterised the ASTM C 1202
test as “a junk test”:53

2.27

It is noteworthy, although not perhaps surprising given the clear evidence, that the
Contractor does not dispute that it sought to discredit the ASTM C 1202 test at the
Second OTS Workshop.54 Instead its case is that it did not want “to discard this test
altogether” and that “GUPC did carry out the test on samples throughout the Project”.
However, as will be seen further below, it appears that the Contractor did not start
undertaking the ASTM C 1202 testing until SIMCO was engaged on the Project, which

52
53

54

See paragraph 14 on pdf page 7 of the Second Witness Statement of Cheryl George {R-WS-20/7} and
paragraphs 20 and 21 on pdf page 8 of the Second Witness Statement of Miguel Lorenzo. {R-WS-25/8}
See pdf page 3 of Concrete Workshop OTS Review Notes by Rick Montanari dated 22 July 2010 at
Exhibit R-0430 {R-0430/3} and paragraph 18 on pdf page 8 of the Second Witness Statement of Miguel
Lorenzo. {R-WS-25/8}
See, in particular, paragraph 176 of Chapter VI from pdf page 983 of the SOR. {SOR/983}
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was not until October/November 2010. Whatever may have been the reason for that
delay, it left the Contractor in serious difficulties in late 2010, when it became apparent
that the results of those tests were unacceptable.
2.28

55
56
57
58
59
60

Perhaps in recognition of the fact that the Contractor did not make any clear proposal
at the July 2010 Workshop as to the age at which the 1,000 Coulombs requirement
would be met, Dr. Schrader seeks in his Second Witness Statement to rely upon a
contention that the presentation was “peppered with references to long-term ages” as
in some way justifying the conclusion that it was the Contractor’s intention (and that
this was expressed clearly to the ACP) that the Coulomb threshold would be met at “a
long-term age” (whatever that might mean).55 Ms. George and Mr. Lorenzo deal with
this in detail in their Second Witness Statements.56 In summary:
(a)

the very fact that the references upon which Dr. Schrader relies did not directly
relate to the 1,000 Coulombs requirement is of itself telling. To take one of the
examples given by Dr. Schrader himself, he refers to 365 days having been
explicitly given as the testing age for compressive strength. That was indeed
the Contractor’s proposal: more specifically, what it was proposing was that the
requirement of 35 MPa (for SMC) should be satisfied at 365 days, and that this
should be shown by tests performed at 14 days pursuant to a (non-standard)
accelerated procedure. That was a specific proposal. It was controversial. It
was the subject of separate discussions, and ultimately the Contractor withdrew
that proposal and accepted that the testing age for compressive strength should
be 90 days.57 There was no similar discussion in relation to the 1,000 Coulombs
requirement (because there was no such proposal made by the Contractor). This
point is made by Mr. Lorenzo in his Second Witness Statement;58

(b)

the mere fact that the Contractor referred to the use of natural pozzolans did not
make it clear that it was the Contractor’s intention that the 1,000 Coulombs
should be achieved only at service and not substantiated in the submittal: as Mr.
Lorenzo puts it, the Contractor’s argument is effectively that the ACP “should
have interpreted the Contractor’s intention to use natural pozzolans as an
intention to produce a submittal which did not substantiate compliance with the
Contract” which, as he concludes, is a “completely unreasonable” suggestion;59

(c)

Ms. George makes clear that had any such proposal been made by the
Contractor, that would have led to a number of questions (set out in detail in her
Second Witness Statement);60

(d)

had the Contractor really been planning to achieve the 1,000 Coulombs
requirement at service life (or a year), it should and would have set that out
clearly somewhere, e.g. in the Technical Specification.

See paragraph 35 on pdf page 12 of the Second Witness Statement of Dr. Ernest Schrader. {C-WS-43/12}
See paragraphs 15-19 from pdf page 7 of the Second Witness Statement of Cheryl George {R-WS-20/7}
and paragraphs 22-24 from pdf page 8 of the Second Witness Statement of Miguel Lorenzo. {R-WS-25/8}
See letter from the Contractor to the ACP (GUPC-IAE-0431) dated 13 October 2010 at Exhibit R-0454.
{R-0454}
See paragraph 22 from pdf page 8 of the Second Witness Statement of Miguel Lorenzo. {R-WS-25/8}
See paragraph 23 on pdf page 9 of the Second Witness Statement of Miguel Lorenzo. {R-WS-25/9}
See paragraphs 16-17 from pdf page 7 of the Second Witness Statement of Cheryl George {R-WS-20/7}
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2.29

Had such a proposal ever been made, the likelihood is that it would have required some
form of variation to the Employer’s Requirements. This is because of the Contractor’s
lack of progress. It had not prepared any SMC mixes. Accordingly, the Contractor
would not have been in a position to have test results (at a year) showing compliance
with the 1,000 Coulombs requirement. Moreover, in order to comply with Prudent
Industry Practices, the Contractor would have had to modify its on-Site curing
proposals. The ACP returns to this point below.61 For present purposes, it suffices to
note that no such proposal was made at the July 2010 Workshop.

2.30

The third point relating to the Second OTS Workshop is that the evidence served with
the SOR confirms how little progress the Contractor had made with respect to its plans
to substantiate the 100-year design life requirement. The notes quoted in paragraph 177
of Chapter VI of the SOR record that most of the answers received when the ACP
questioned the Contractor on this “were pointing towards the use of ‘best practices’ in
order to obtain the desired life”; and that “[n]o actual substantiation concerning
mechanisms of failure and damage was obtained from GUPC at this time”.62 This
reflects the lack of progress noted in paragraph 2.13 above and is confirmed by the
passage from Dr. Schrader’s Second Witness Statement quoted at paragraph 178 of
Chapter VI of the SOR. The same point is noted in other notes of the meeting as
follows:

61
62
63
64
65

(a)

“ACP asked how GUPC will demonstrate the 100 year durability requirements
for this project. GUPC did not have a reply.”;63

(b)

in Mr. Chrzanowski’s memorandum of the workshop dated 18 August 2010:64

(c)

in Prof. Di Pace’s Technical Memorandum No. 1 reporting on the workshop:65

See paragraph 3.48 below.
See ACP’s notes of the July 2010 OTS at Exhibit C-1216. {C-1216}
See Point 62 on pdf page 6 of the Concrete Workshop OTS Review Notes by Rick Montanari dated 22 July
2010 at Exhibit R-0430. {R-0430/6}
See pdf page 24 of the Employer’s Technical Memorandum re Second Concrete Workshop dated 18 August
2010 at Exhibit C-1463. {C-1463/24}
See pdf page 5 of Di Pace Technical Memorandum No. 1 dated 30 July 2010 at Exhibit C-1310. {C-1310/5}
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2.31

Fourthly and finally, the Contractor again confirmed its intention to use the production
materials as part of its trial mix design. Under the heading “Sources of materials for
trial mixes”:66

e.
2.32

After the Second OTS Workshop and before the appointment of SIMCO
(August 2010 to October 2010)

The ACP has set out in the SOD the letter which it wrote to the Contractor on 5 August
2010 expressing its concerns about the Contractor’s concrete development program;
and the problems with the Contractor’s Intermediate Design Submittal on 14 September
2010.67 The ACP refers further to the evidence of Ms. George in her Second Witness
Statement on the problems with the Intermediate Design Submittal.68 Both the
Contractor’s reply to that letter and the Intermediate Design Submittal itself confirmed
yet again the Contractor’s intention to undertake tests using production aggregates as
the final stage of the development of its trial concrete mixes. Thus:
(a)

in the Contractor’s letter dated 1 September 2010, it said as follows:69
“The development of trial concrete mixes has been
planned in two distinct phases:
Phase I… In this Phase I GUPC has selected the
following classes for development of trial mixes in this
phase:
•

Class I- Structural Marine Concrete…

In each phase there are three distinct stages:…
Stage III - In this stage one trial mix for each concrete
class will be selected to undergo verification tests using
aggregates produced by the on-site aggregate
processing plant and mixed in the site batching plant…”
(b)

66
67
68
69
70

in its Intermediate Design Submittal, dated 14 September 2010, the Contractor
included very similar wording, with the following in respect of Phase I Stage
III:70

See pdf page 7 of ACP’s notes of the July 2010 OTS at Exhibit C-1216. {C-1216/7}
See paragraphs 7.60-7.65 of Chapter VII from pdf page 730 of the SOD. {SOD/730}
See paragraphs 22-25 from pdf page 9 of the Second Witness Statement of Cheryl George. {R-WS-20/9}
See the Appendix to the Letter from the Contractor to the ACP (GUPC-IAE-0375) dated 1 September 2010
at Exhibit C-0463. {C-0463}
See pdf page 12 of Submittal No. 01 81 16-002, Rev. 1 dated 14 September 2010 at
Exhibit R-0445. {R-0445/12}
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2.33

Both documents also emphasised the need to repeat all of the Stage II and Stage III tests
using CEMEX cement (instead of Cemento Panama cement), because the Contractor
was intending to use the CEMEX (and not Cemento Panama) cement at the Pacific Site
(with the Cemento Panama (and not CEMEX) cement being used at the Atlantic Site).
This reflected a recognition that the change in cements meant that a mix using CEMEX
cement is different from a mix using Cemento Panama cement.

2.34

As pointed out in the SOD, although the Contractor, in its Intermediate Design
Submittal, addressed the need to substantiate the design life requirement, it did not
identify how it was going to do that; and it did not state that it had selected STADIUM
for use on the Project.71 The Contractor’s response to this in the SOR is nothing if not
flamboyant: it states that this is “an extraordinary point to be made in the context of a
design-build contract”.72 However, the documents disclosed by the Contractor rather
bear out the ACP’s point that, by September 2010, the Contractor had still not
determined how it was going to comply with the contractual requirements in relation to
design life. Thus:
(a)

immediately following the Second OTS Workshop, the Contractor circulated an
internal email, identifying a number of questions to which a response should be
prepared.73 The first of these was:
“ACP asked how GUPC intended to guarantee the ER
requirement for a 100 year concrete Design Life.”

71
72
73
74
75
76

(b)

over a month later, on 7 September 2010 (just a week before the submission of
the Intermediate Design Submittal), Dr. Schrader emailed John Duque of CICP
in these terms:74

(c)

in reply, Mr. Duque agreed that indeed durability was a big issue for the client;
and that the ACP was expecting the issue to be addressed “by the mix design
and analysis with numerical modelling methods used to predict the performance
life of the structural marine concrete”;75

(d)

the separate email which Dr. Schrader had promised came on the same day,
7 September 2010, and included the following:76

See paragraph 7.64 of Chapter VII on pdf page 732 of the SOD. {SOD/732}
See paragraph 183 of Chapter VI from pdf page 986 of the SOR. {SOR/986}
See Email from J. Pieters to A. Betti et al. dated 26 July 2010 at Exhibit C-0185. {C-0185}
See Email from E. Schrader to J. Duque dated 7 September 2010 at Exhibit C-0475. {C-0475}
See Email from J. Duque to E. Schrader dated 7 September 2010 at Exhibit C-0475. {C-0475}
See Email from E. Schrader to C. Grunbaum dated 7 September 2010 at Exhibit R-1095. {R-1095}
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2.35

Accordingly, as borne out by these documents, the position as at the time of the
Intermediate Design Submittal was as follows:
(a)

the Contractor appreciated that there was a need to respond to the queries raised
at the Second OTS Workshop back in July 2010 as to how it would substantiate
the 100-year design life requirement;
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(b)

it appears to have done nothing by way of preparing such a response, so that by
early September 2010 no such response had been prepared;

(c)

Dr. Schrader himself recognised that the Contractor had not covered this issue
as well as it should. However, undertaking a “proper” (to use Dr. Schrader’s
own words) durability and 100-year life assessment was still only being raised
as a possibility. Instead, the preferred approach appears to have been to
continue to rely upon narrative description rather than any analysis, although
Dr. Schrader appreciated that even that narrative description (the “technical
paper”) had not yet been prepared;

(d)

Dr. Schrader hoped that, by the time that paper was written, there would be
some preliminary permeability results on some mixes which would be
encouraging. This reflected the fact that, at this late stage, still no permeability
testing whatsoever had been undertaken;

(e)

at this stage, Dr. Schrader conceded that the natural pozzolan which it was
proposed to use was “not the best”.

2.36

Picking up the point in paragraph 2.35(d) above, the failure by the Contractor at this
stage to have carried out any permeability testing whatsoever is notable. When
permeability testing (and indeed quantitative analysis of design life) eventually came
to be undertaken, which, as will be seen below, was not until after SIMCO had been
appointed by the Contractor, it meant that the work which the Contractor had done on
the CMD at that point ended up having to be largely discarded, such that the Contractor
was, in effect, starting almost from scratch in November 2010.

2.37

So far as permeability testing is concerned, in the SOD, the ACP referred to the program
which the Contractor submitted with the Intermediate Design Submittal. This shows,
so far as SMC is concerned, three sets of permeability tests programmed. The first is
at what the Contractor described as Stage 2A (part of Stage 2 or Stage II), on concrete
with Cemento Panama cement (for 14 days between 14 and 27 October 2010).77 The
second is again at Stage 2, but this time Stage 2B, on concrete with CEMEX cement
(for 14 days between 1 and 14 November 2010).78 The third is at Stage 3
(corresponding to Stage III described at paragraph 2.32 above), i.e. on concrete made
using production aggregates, and is for 3 days only, between 13 and 15 December 2010:

77
78

See the extract from the program reproduced at paragraph 7.63(c) of Chapter VII on pdf page 731 of the SOD.
{SOD/731}
See the extract from the program reproduced at paragraph 7.63(d) of Chapter VII on pdf page 732 of the
SOD. {SOD/732}
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2.38

In the SOD, the ACP referred to these tests as being the ASTM C 1202 tests. However,
on further examination of the Intermediate Design Submittal, it is far from clear that,
by then, the Contractor was intending to undertake ASTM C 1202 testing at all. In
Appendix 8 of the submittal, the Contractor set out the tests which it proposed to
undertake at Stage 2 (or II), as follows:

2.39

As can be seen from the starred footnote, the permeability tests (which are said to last
for 28 days) are described as being the tests pursuant to EN 12390-8, i.e. the tests which
the Contractor had proposed at the Second OTS Workshop (see paragraph 2.24 above).
Indeed, one of the comments which the ACP made at the time on the Intermediate
Design Submittal in its Review Comments of 13 October 201079 was that there was “no
mention in the document about testing for compliance with ASTM 1202 and C157, as
required by both the Employer’s Requirements and the Designer’s specifications”.

2.40

A week after the Intermediate Design Submittal, on 21 September 2010, Dr. Schrader
wrote to the Contractor in these terms:80

2.41

It is thus apparent that even by 21 September 2010 the Contractor had still made no
progress in relation to addressing the 100-year design life. The Contractor’s response
to Dr. Schrader followed the next day:81

79
80
81

See Employer Submittal Review Comments to Submittal No. 01 81 16-002 dated 13 October 2010 at
Exhibit C-0440. {C-0440}
See Email from E. Schrader to J. Mackintosh dated 21 September 2010 at Exhibit C-0464. {C-0464}
See Email from J. Mackintosh to E. Schrader dated 22 September 2010 at Exhibit C-0464. {C-0464}
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2.42

It is no doubt this which finally prompted the Contractor to contact SIMCO.

2.43

In the SOD, the ACP referred also to Dr. Schrader’s email to the Contractor of
6 October 2010 as indicating his concerns about its compliance with the contractual
requirements.82 The Contractor has devoted a section of its SOR83 to the submission
that, because of concerns about the salinity values of Miraflores Lake which the ACP
expressed at the Third OTS Workshop on 10-11 November 2010, the Contractor and
SIMCO were required to take additional water samples and extract cores from the old
locks (to address those concerns). Ms. George has already explained in her First
Witness Statement84 (and she does so again in her Second Witness Statement, given Dr.
Marchand’s evidence on this)85 that the Contractor and its witnesses are confusing the
question of exposure conditions (which SIMCO ultimately used for its durability
analysis) with the ACP’s concern about the Contractor’s proposed use of water from
Miraflores Lake to produce the concrete.

2.44

What Dr. Schrader’s email of 6 October 2010 clearly shows is that the Contractor was
considering extracting cores from the existing locks well in advance of the November
2010 OTS Workshop and for reasons which had nothing to do with the use of the
Miraflores water in the concrete mixes. Dr. Schrader said as follows in that email:86

2.45

In his reply, Mr. Mackintosh of the Contractor said that he had raised the possibility of
coring the concrete of the existing locks with the ACP at a recent progress meeting.87
In a further email, Mr. Grunbaum, also of the Contractor, made the point that the coring
would be “very much needed” for the calibration of any predictive modelling software

82

83
84
85
86
87

See paragraph 7.68 of Chapter VII from pdf page 733 of the SOD, {SOD/733} referring to Email exchange
between C. Grunbaum, J. Mackintosh, E. Schrader and M. Newberry dated 6-7 October 2010 at
Exhibit C-0465. {C-0465}
See paragraphs 197-202 of Chapter VI from pdf page 990 of the SOR. {SOR/990}
See paragraphs 136-140 from pdf page 36 of the First Witness Statement of Cheryl George. {R-WS-8/36}
See paragraphs 30-33 from pdf page 11 of the Second Witness Statement of Cheryl George. {R-WS-20/11}
See pdf page 2 of Email exchange between C. Grunbaum, J. Mackintosh, E. Schrader and M. Newberry dated
6-7 October 2010 at Exhibit C-0465. {C-0465/2}
See Email exchange between C. Grunbaum, J. Mackintosh, E. Schrader and M. Newberry dated 6-7 October
2010 at Exhibit C-0465 {C-0465} and paragraph 31 on pdf page 11 of the Second Witness Statement of
Cheryl George. {R-WS-20/11}
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which it might end up using.88 The Contractor’s case that the taking of additional water
samples and the extraction of cores from the old locks was caused by something said at
the Third OTS Workshop is simply unsustainable.
f.
2.46

Appointment of SIMCO and its early work (October-November 2010)

The Contractor has, as part of the document production process in this Arbitration, now
produced documents which give some insight as to what was going on behind the
scenes with SIMCO. Two of these documents are of particular importance in relation
to SIMCO’s appointment and its early work:
(a)

a report from SIMCO (dated November 2010) entitled “Preliminary evaluation
of the service-life of reinforced concrete elements cast with the structural
marine concrete and exposed to seawater” (“SIMCO’s November Report”);89

(b)

an agreement between the Contractor and SIMCO for SIMCO’s Consultancy
Services, with an effective date of 15 November 2010 (the “SIMCO
Agreement”).90

2.47

SIMCO’s November Report sets out what appears to have been the first phase of
SIMCO’s work for the Contractor (as is said to have been set out in a proposal submitted
on 19 October 2010).91 This consisted of three tasks, as follows:

2.48

Thus, it appears that the Contractor had selected a candidate mixture for assessment by
SIMCO, namely mixture #5. The ACP believes that mixture #5 can be identified by
reference to the list of Stage II SMC mixtures contained at Appendix 8 to the
Contractor’s Intermediate Design Submittal (see the table set out at paragraph 2.38
above), i.e. it was a mixture of 227 kg/m3 of cement and 123 kg/m3 of natural pozzolan.
It is important to bear in mind that, at this stage, and so far as the documents in this
Arbitration disclose, no permeability testing or quantitative design-life analysis had
been carried out by the Contractor in respect of this Stage II mixture. This was
happening for the first time in SIMCO’s hands, in late October 2010.

2.49

As set out in Section E of SIMCO’s November Report,92 describing Task 2, four
Mixture #5 cylinders were sent by the Contractor to SIMCO’s laboratory (in Canada).
SIMCO reported that, according to the information provided by the Contractor, the

88

89
90
91
92

See Email exchange between C. Grunbaum, J. Mackintosh, E. Schrader and M. Newberry dated 6-7 October
2010 at Exhibit C-0465 {C-0465} and paragraph 31 on pdf page 11 of the Second Witness Statement of
Cheryl George. {R-WS-20/11}
See SIMCO Report dated November 2010 at Exhibit R-1097. {R-1097}
See Agreement for Consultancy Services dated 15 November 2010 at Exhibit R-1093. {R-1093}
See Section A on pdf page 2 of SIMCO Report dated November 2010 at Exhibit R-1097. {R-1097/2}
See pdf page 10 of SIMCO Report dated November 2010 at Exhibit R-1097. {R-1097/10}
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cylinders had been moist cured for more than 56 days before being shipped. SIMCO
then tested those cylinders. The results were described as follows:93

2.50

93

94

SIMCO also went on, by way of Task 3, to undertake a preliminary assessment of the
service-life of reinforced concrete elements produced with GUPC’s candidate mixture.
The results of this assessment were set out in Section F of SIMCO’s November Report,
as follows:94

The reference in the first paragraph of the quotation to the “four previous mixtures” is a reference to four
theoretical mixtures taken from SIMCO’s database, rather than to actual mixtures developed by the
Contractor on the Project. It is interesting to note that none of these four theoretical mixtures contained
natural pozzolan. Instead they all incorporated fly ash (Type C or Type F).
See pdf page 13 of SIMCO Report dated November 2010 at Exhibit R-1097. {R-1097/13}
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2.51

SIMCO set out its conclusions in Section G of SIMCO’s November Report:95

2.52

Accordingly, the position, as at late October or early November 2010, was as follows:

95

(a)

prior to SIMCO’s involvement, the Contractor had undertaken no permeability
testing or quantitative design-life analysis on its Stage II mixtures.
Accordingly, it was completely in the dark as to whether or not they might
comply with the terms of the Employer’s Requirements;

(b)

the Contractor chose a mixture to send to SIMCO for it to carry out such tests
and analysis;

(c)

the results were disastrous. As against a contractual requirement of a maximum
of 1,000 Coulombs pursuant to the ASTM C 1202 test, the test results from
SIMCO showed a total charge passed of 4,259 Coulombs (after more than 56
days of moist curing). SIMCO rightly described this as “well above the
maximum total charge of 1 000 specified by ACP”. In terms of the design life,

See pdf page 16 of SIMCO Report dated November 2010 at Exhibit R-1097. {R-1097/16}

23

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 639 of
843

as against a requirement of a 100-year design life, SIMCO’s results showed that
corrosion would initiate after only 3 years of service life (allowing for a 3 inch
or 76mm thickness of covering concrete) or 7 years (with a 4 inch or 102mm
cover). There is a dispute between the parties as to whether it would have been
reasonable in 2010/2011 to allow for a propagation period of 10 years when
calculating the design life, but even if that were allowed for, that would give a
design life of only 13 or 17 years;
(d)

2.53

accordingly, there was clearly something fundamentally wrong with the
Contractor’s proposed CMD. The obvious candidate, and that immediately
identified by SIMCO, was the Contractor’s use of the natural pozzolan in the
mixture, as explained in the passages quoted above.

This forms the background to the further work which SIMCO contracted to undertake
for the Contractor in the SIMCO Agreement. The scope of that work is set out in
Appendix 1 to the SIMCO Agreement.96 Appendix 1 begins by recounting that
background as follows:
“Limited testing and ‘preliminary results’ obtained by [SIMCO]
on behalf of [GUPC] indicate that the current mixture design of
the structural marine concrete for the construction of the third
series of locks of the Panama Canal is short of achieving the
100-year service specified by the client.”

2.54

The limited testing is identified (in a footnote) as the testing undertaken on the
Contractor’s mixture #5, as set out in detail above.

2.55

That being the background, the Appendix goes on to set out the proposed work plan,
which consisted of five tasks, as follows:

2.56

What is clear from this work plan is that:
(a)

96

SIMCO was to confirm the preliminary results through testing two additional
mixtures already produced by the Contractor. Those two mixtures are identified
later on in the Appendix as being Mixture #4 and Mixture #5. Mixture #5 was
the mixture which had already been the subject of the preliminary tests. Mixture
#4 can again be identified by reference to the list of Stage II SMC mixtures
contained at Appendix 8 to the Contractor’s Intermediate Design Submittal (see

See pdf page 10 of Agreement for Consultancy Services dated 15 November 2010 at Exhibit R-1093.
{R-1093/10}
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the table set out at paragraph 2.38 above), i.e. it was a mixture of 245 kg/m 3 of
cement and 105 kg/m3 of natural pozzolan. The results of those tests, including
the ASTM C 1202 RCP tests, became available in early December 2010, and
are considered below;
(b)

at the same time, a series of ten new concrete mixes were to be prepared (Task
III), which were then to be tested (at Task IV). As appears from page 6 of
Appendix 1,97 Task IV was to be divided into two parts. Task IVa was to be
undertaken on all of the new mixtures, and included ASTM C 1202 testing at 7
and 28 days. Task IVb was to be undertaken on a selected set of those new
mixtures, and included ASTM C 1202 testing at 7 and 28 days, and, if necessary,
56 and 90 days. It may be noted that there was no suggestion of any testing at
any later ages, such as one year: this is significant in light of the case now
advanced by the Contractor in the SOR, as explained further below. SIMCO
recorded that the mixtures to be tested for Task IVb would be selected on the
basis of results obtained during Task IVa;

(c)

the mixtures tested in Task IVb would then be the subject of Task V:
undertaking the numerical simulations (using STADIUM) to estimate the
service life of the concrete.

2.57

These documents serve to confirm the conclusion reached by Mr. McCall, one of the
ACP’s two independent concrete experts, in his First Expert Report that “SIMCO
essentially started over with the concrete mixture proportioning program”.98

2.58

Shortly before the effective date of the SIMCO Agreement (and two days before the
Third OTS Workshop), the Contractor issued RFV No. 045, in which it requested that
the requirement for trial placement to take place 63 days before the start of concrete
placement be reduced to 15 days.99 The ACP observed in the SOD that it must have
been the slippage in the Contractor’s schedule which prompted this request.100 In the
SOR, that is put in issue by Mr. Zaffaroni. He argues that the request was made because
the Contractor considered it only needed 15 days to “practice” placing the concrete and
that, as such, it actually shows that the Contractor was ready to start placing structural
marine concrete.101 However, as pointed out by Mr. Lorenzo in his Second Witness
Statement:102

2.59

That wording in RFV No. 045 is as follows:103

97
98
99
100
101
102
103

See pdf page 17 of Agreement for Consultancy Services dated 15 November 2010 at Exhibit R-1093.
{R-1093/17}
See paragraph 221 on pdf page 60 of the First Expert Report of Calvin McCall. {R-EX-15/60}
See RFV No. 045 at Exhibit R-0459. {R-0459}
See paragraph 7.69 of Chapter VII on pdf page 734 of the SOD. {SOD/734}
See paragraphs 143-146 from pdf page 37 of the Third Witness Statement of Antonio Zaffaroni.
{C-WS-47/37}
See paragraph 28 on pdf page 10 of the Second Witness Statement of Miguel Lorenzo. {R-WS-25/10}
See RFV No. 045 at Exhibit R-0459. {R-0459}
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g.

The Third OTS Workshop (11-12 November 2010)

2.60

The ACP dealt with the Third OTS Workshop in some detail in the SOD and
accompanying evidence.104 For the purposes of this Rejoinder, it suffices to deal with
the following four points arising from the SOR and relating to that workshop.

2.61

First, the report given by the Contractor at that workshop that it had completed Stage II
of its mix design schedule for SMC was simply wrong. It is apparent from the
documents now disclosed and considered in paragraphs 2.46-2.56 above that the
Contractor was in effect largely having to start over again.

2.62

Secondly, as is clear from the excerpt from the Contractor’s presentation set out in
paragraph 7.71 of Chapter VII of the SOD, it remained the Contractor’s intention to
undertake Stage III of the CMD process using “the aggregates obtained from the
crushing plant”; the same is apparent from Mr. Montanari’s notes of the meeting:105

2.63

Thus the Contractor continued to maintain the intention referred to in paragraph 2.9
above and reflected also in the intervening materials, as also pleaded above (see
paragraphs 2.14, 2.31, 2.32 and 2.37).

2.64

Thirdly, Mr. Chrzanowski’s notes of the Third OTS Workshop record as follows:106

2.65

Whatever may have been the Contractor’s knowledge or intentions as at 11-12
November 2010, the documents considered in paragraphs 2.46-2.56 above show clearly
that mixture #5 was in no way adequate for use as SMC.

2.66

Fourthly, the Contractor has taken issue with the description by the ACP’s factual
witnesses of the nature of the presentation given by SIMCO in relation to STADIUM
at the Third OTS Workshop. The thrust of the point which the Contractor seeks to

104
105
106

See paragraphs 7.71-7.74 of Chapter VII from pdf page 734 of the SOD. {SOD/734}
See Notes on Third OTS Workshop by Rick Montanari dated 11 November 2010 at Exhibit R-0461.
{R-0461}
See pdf page 5 of Employer’s Technical Memorandum re Third Concrete Workshop dated 15 November
2010 at Exhibit C-1464. {C-1464/5}
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make is set out in paragraph 192 of Chapter VI of the SOR, where the Contractor pleads
that “had ACP utilized this opportunity to clarify the working of STADIUM at the time,
ACP would not have raised its baseless comments on the STADIUM input parameters,
which contributed to ACP’s ‘Revise and Resubmit’ disposition to GUPC’s February
2011 submittal”.107 However, the short point is that it was simply too early, as at the
Third OTS Workshop, for the ACP and Prof. di Pace108 to have made any informed
comments on the application of STADIUM to the CMD proposed by the Contractor for
the SMC. This is because, rather obviously, there was no such CMD proposed at that
time; no demonstration by SIMCO of STADIUM as applied to any such CMD; and no
results given of any such simulation.
2.67

Prof. di Pace explains the point further in his Second Witness Statement:109 110 111

2.68

Ms. George also gives evidence on the same point in her Second Witness Statement.112
h.

2.69

107

108
109
110

111
112
113

Events following the Third OTS Workshop and leading up to the February
2011 Submittal (November 2010 to February 2011)

On 16 November 2010, the Contractor picked up with the ACP the query which it had
previously raised (see paragraphs 2.43-2.45 above) about the possibility of obtaining
cores from the existing locks.113 The terms of that e-mail and the following e-mail
exchanges between the Contractor, Dr. Schrader and Dr. Marchand confirm that this
exercise was undertaken in order for SIMCO to check its modelling.

In this regard, the ACP also observes that, although the Contractor has alleged that the ACP did not
“meaningfully engage” in the OTS workshops (see paragraph 159 of Chapter VI on pdf page 980 of the SOR),
{SOR/980} there is next to no detail in the SOR as to what it is that the Contractor alleges that the ACP
should have done which it did not do. In short, the point seems to boil down to that set out in paragraph 2.66
above. The true position is that the ACP did engage as fully as it reasonably could given the state of progress
made by the Contractor at the time of the respective OTS workshops, as explained in the SOD and herein.
See further paragraphs 11-26 from pdf page 6 of the Second Witness Statement of Miguel Lorenzo.
{R-WS-25/6}
Whether or not he had taken up Dr. Marchand’s offer of free access to and training on the STADIUM
software.
See paragraph 12 on pdf page 4 of the Second Witness Statement of Prof. Guillermo Di Pace.
{R-WS-23/4}
Prof. Di Pace notes that a propagation period used on the Kilo Wharf extension project was mentioned.
However, it was not stated that this value would be used on the TSLP. See pdf page 67 of the Concrete Over
the Shoulder Meeting dated 11-12 November 2010 at Exhibit C-0457. {C-0457/67}
See pdf page 94 of the Concrete Over the Shoulder Meeting dated 11-12 November 2010 at Exhibit C-0457.
{C-0457/94}
See paragraph 21 on pdf page 9 of the Second Witness Statement of Cheryl George. {R-WS-20/9}
See Email from Carlos Grunbaum to Cheryl George dated 16 November 2010 at pdf page 2 of
Exhibit C-0643. {C-0643/2}
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2.70

It appears that, by no later than 18 November 2010, someone within the Contractor or
SIMCO had appreciated that there was a problem with the natural pozzolan which had
been used for the preparation of the Contractor’s mixes (and was being used for the
preparation of the new mixes now being prepared). The pozzolan was sent for a re-test
on 18 November 2010, as appears from the test result sheet from CTL Group.114

2.71

On 25 November 2010 there was a monthly executive meeting. At that meeting, Mr.
Lopacki of CH2M Hill noted that the concrete workshop had taken place, but asked if
there were any permeability results.115 This reflected the fact that no permeability test
results had been disclosed to the ACP at the Third OTS Workshop. Mr. Mackintosh of
the Contractor replied that he would report on the matter.116 At the same meeting, Mr.
Mackintosh also stated that the documentation on CMD and test results specified in the
Employer’s Requirements to be included with the final structural design would not be
available until sometime in January after Stage 3 of the design mix program using
aggregates produced by the processing plant was completed and proposed that this
report be submitted when available. This was in effect something of a rehash of RFV
No. 043 which had been proposed and rejected in October 2010.117 For present
purposes, it suffices to note that it confirmed yet again the Contractor’s intention to use
production aggregates as part of the CMD process.

2.72

SIMCO produced its first progress report dated 3 December 2010.118 The five tasks on
which SIMCO was working are set out in paragraph 2.55 above. Task II was the
confirmation of the preliminary results which SIMCO had obtained by testing the
Contractor’s Mixture #5, by carrying out tests on further cylinders which had been
prepared by the Contractor. SIMCO explained in the progress report that it had received
six such cylinders: four were of Mixture #4 (also described as CPSM 350-30); and two
were of Mixture #5 (also described as CMSM 350-35). The results obtained from these
two mixtures were again hugely disappointing. They were also set out in SIMCO’s
Progress Report No. 2, which was (unlike this first progress report) available to the
ACP at the time of drafting the SOD, and so were quoted in paragraph 7.78 of Chapter
VII of the SOD. For convenience, the results are reproduced here, recalling that
Mixture #4 was 103 days old and Mixture #5 52 days old:

114
115
116
117
118

See pdf page 2 of CTL Tests on Pozzolan dated July-November 2010 at Exhibit C-1362. {C-1362/2}
See item 0004.002 on pdf page 4 of Minutes of Quality Assurance Meeting dated 25 November 2010 at
Exhibit R-0469. {R-0469/4}
See item 0004.003 on pdf page 4 of Minutes of Quality Assurance Meeting dated 25 November 2010 at
Exhibit R-0469. {R-0469/4}
See RFV No. 043 at Exhibit R-0456 {R-0456} and the ACP’s response in its letter to the Contractor (IAEUPC-0408) dated 29 October 2010 at Exhibit R-0457. {R-0457}
See SIMCO First Report dated 3 December 2010 at Exhibit R-1099. {R-1099}
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2.73

These results confirmed the unsuitability of the Contractor’s mixtures and reinforced
the need for new mixtures to be prepared and tested: SIMCO’s Tasks III and IV.

2.74

As against Task III (preparation of a series of concrete mixtures), SIMCO explained
that “different concrete mixtures have been designed in order to find a mixture that will
meet the durability requirements set forth by APC”. At that stage, eight mixes
(designated S1 to S8) had been prepared. SIMCO stated as follows, noting in particular
the time constraints under which it was working:

2.75

Those time constraints were a function both of the fact that the Contractor’s mixes to
date had proved woefully inadequate, so that SIMCO had to start again with new
mixtures, and of the fact that SIMCO had not been appointed until October/November
2010, so that it was now battling against time in order to produce a CMD which would
allow pouring of the SMC to start within a reasonable period of time. Certainly by this
stage the Contractor was well behind schedule, as confirmed by Mr. Harvey’s delay
analysis (see further Chapter VII below).

2.76

Of the eight mixes, cylinders from six (S1 to S6) had been shipped to and received by
SIMCO in Canada. By 3 December 2010, SIMCO had available and reported RCPT
results after 7 days of curing. These were as follows:

2.77

These results were again a long way away from the 1,000 Coulombs requirement in the
Employer’s Requirements. They were not disclosed to the ACP at the time.

2.78

In paragraphs 258 to 263 of Chapter VI of the Rejoinder, the Contractor refers to an
email of 3 December 2010 from Contecon (or LUC), a laboratory used by the ACP.119
The email refers to results from testing carried out on what the Contractor accepts to be
an entirely different concrete mix from any of those developed and relied upon by the
Contractor. At 31 days, the RCPT results (which, as the email noted, were incomplete
at that stage, because five samples had to be tested) showed an average charge passed

119

See email from C. Chavarria to F de la Barrera dated 3 December 2010 at Exhibit C-1476. {C-1476}
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of 3,688 Coulombs. Unsurprisingly, the Contractor does not seek to rely upon that
result, but instead suggests that Contecon said that, in the absence of a testing age in
the ER, the fact that a mix had not met 1,000 Coulombs “did not prevent such a mix
from complying with the ER”. The email does not say that at all. The relevant passage
is as follows:

2.79

What this email is saying is that Contecon will see at what age it does comply, if indeed
it complies at all during the investigation period. Thus, this email in fact conveys
precisely the opposite of what the Contractor seeks to argue that it conveys. It is
premised on the basis that, in order for the mixture to comply, it must actually have
satisfied the 1,000 Coulombs requirement (noting that it might not do this within the
period of investigation). As the ACP has already pointed out, test results on a
completely different mixture from those developed and relied upon by the Contractor
are in fact irrelevant (see paragraphs 10.18-10.21 of Chapter VII of the SOD), but, in
any event, the Contractor’s attempt to rely upon this email falls flat.

2.80

By letter dated 9 December 2010, the ACP wrote to the Contractor expressing concern
about the preparations being made for, and the predecessor activities to, the pouring of
concrete, and suggesting that there be regular weekly meetings held to monitor
progress, with the first such meeting proposed for 15 December 2010.120 The
Contractor’s response was by email on 13 December 2010, declining the invitation to
hold the first meeting on 15 December 2010, on the basis that it was in the process of
finalising the CMD and was not currently in a position to provide the ACP with a
definitive date for the completion of that process.121

2.81

SIMCO produced its second progress report dated 14 December 2010. As noted above,
this was available to the ACP at the time of drafting the SOD, and so it is addressed
therein, at paragraphs 7.75-7.81 of Chapter VII.

2.82

Further tests on the suspect natural pozzolan were also initiated by no later than
15 December 2010, as appears from the “Date de reception” on the COREM test results
sheet.122

2.83

On 20 December 2010, there was a design co-ordination meeting. On the topic of
CMD, Mr. Mackintosh of the Contractor reported that it had selected its mixes but
“cannot do the final validation until aggregates are produced at the plant”.123 The
Contractor gave a mid-January target for that validation.

120
121
122
123

See Letter from the ACP to the Contractor (IAE-UPC-0437) dated 9 December 2010 at Exhibit R-0414.
{R-0414}
See Email from Mr. Mackintosh to Ms. George dated 13 December 2010 at Exhibit R-0431. {R-0431}
See COREM Results on Pozzolan dated 12 January 2011 at Exhibit C-1360. {C-1360}
See item 0002.012 on pdf page 3 of Minutes of Design Review Meeting dated 20 December 2010 at
Exhibit R-1308. {R-1308/3}
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2.84

On 3 January 2011, there was a further design co-ordination meeting. Against CMD,
Mr. Mackintosh of the Contractor again reported that “trial mixes with batch plant and
cooling plant [were] needed”.124

2.85

SIMCO’s third progress report is dated 12 January 2011, and has been addressed in
paragraphs 7.85-7.88 of Chapter VII of the SOD. Given the way in which the
Contractor’s case has been put in the SOR and in particular in the experts’ reports
accompanying it (namely that it was the Contractor’s position at the time that the mixes
would reach 1,000 Coulombs at some point), the conclusion which SIMCO had reached
by 12 January 2011, based on the 7-day and 28-day ASTM C 1202 test results, which
by then were available for each of the 14 new mixes S1 to S14 (see the table set out in
paragraph 7.85 of Chapter VII of the SOD), is worth repeating:125

(emphasis added)
2.86

2.87

124
125
126
127
128

Thus:
(a)

SIMCO’s own view was that it was unlikely that any of the new mixes, S1 to
S14 (thus including S8), would be able to reach the specified value of 1,000
Coulombs, even after prolonged curing. That is not surprising when the 28-day
values ranged from 1,517 Coulombs to 3,603 Coulombs and when it was
SIMCO’s opinion, as recorded in Progress Report No. 2,126 and repeated in this
Progress Report No. 3,127 that the natural pozzolan had “low reactivity”;

(b)

by mid-January 2011 SIMCO had started work on drafting a paper discussing
the “pertinence” of the contractual 1,000 Coulombs requirement.

The following day, on 13 January 2011, there was what was described as a “high level
concrete meeting” attended by Mr. De La Guardia, representatives of CH2M Hill and
representatives of the Contractor. The notes of the meeting record that the Contractor
indicated that more details would be available when the Contractor’s other experts
(listed as Dr. Schrader and Dr. Marchand) would arrive from Canada.128 Mr. De La
Guardia asked the Contractor whether the permeability test results showed results of
greater than 1,000 Coulombs. Again in light of the way in which the Contractor’s case
is now put in the SOR (and the accompanying expert reports), the answer from Mr.
Mackintosh of the Contractor is important. He said “we cannot meet the 1000 C, but
this won’t affect durability” (emphasis added); he then invited the ACP to wait until 24

See item 0002.011 on pdf page 3 of Minutes of Design Review Meeting dated 3 January 2011 at
Exhibit R-0483. {R-0483/3}
See pdf page 15 of SIMCO Progress Report No. 3 dated 12 January 2011 at Exhibit C-0904. {C-0904/15}
See the quotation at paragraph 7.80 of Chapter VII from pdf page 736 of the SOD. {SOD/736}
See pdf page 10 of SIMCO Progress Report No. 3 dated 12 January 2011 at Exhibit C-0904. {C-0904/10}
See Handwritten Notes of Miguel Lorenzo from High Level Concrete Meeting dated 13 January 2011 at
Exhibit R-1195. {R-1195}
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January 2011 (the arrival of Dr. Schrader and Dr. Marchand) for the experts to
explain:129

2.88

Thus the position reported by the Contractor at that meeting reflected the position
reported by SIMCO to the Contractor: the mixtures could not meet the 1,000 Coulombs
requirement.

2.89

On 17 January 2011, the Contractor further confirmed, at the weekly design coordination meeting, that the ASTM C 1202 test results did not get below 2,000
Coulombs in 28 days (and it stated that it was awaiting the 50-day and 91-day
results).130 On the same day, Mr. Mackintosh of the Contractor asked Ms. George if
the meeting with the ACP involving Dr. Schrader and Dr. Marchand could be postponed
until 27 January 2011 (in the end that meeting took place on 28 January).131

2.90

By the end of January 2011, the Contractor was aware that the pozzolan which it had
been using to produce its mixes and also SIMCO’s new mixes was contaminated. The
results from the re-testing of that pozzolan were available132 and confirmed what the
original results133 had showed, namely that the natural pozzolan had total silicon,
aluminium and zinc oxides of less than 70%, which meant that it did not comply with
the Class N requirements of ASTM C 618, and therefore that those concrete mixes
could not be used on the Project.134 This ought to have been the end of reliance by the
Contractor on the affected mixes: it is the opinion of Mr. McCall, the ACP’s
independent concrete expert, that:135

2.91

Indeed, the Contractor at the time appreciated the importance and significance of this,
as recorded in an email from Dr. Schrader to the Contractor dated 26 January 2011:136

129
130
131
132
133
134
135
136

See Handwritten Notes of Miguel Lorenzo from High Level Concrete Meeting dated 13 January 2011 at
Exhibit R-1195. {R-1195}
See item 0002.011 on pdf page 2 of Minutes of Design Coordination Meeting dated 17 January 2011 at
Exhibit C-1032. {C-1032/2}
See Email from J. Mackintosh to C. George dated 17 January 2011 at Exhibit R-1309. {R-1309}
See COREM Results on Pozzolan dated 12 January 2011 at Exhibit C-1360 {C-1360} and pdf page 2 of CTL
Tests on Pozzolan dated July-November 2010 at Exhibit C-1362. {C-1362/2}
See Appendix 6 to the Contractor’s Intermediate Design Submittal at pdf page 70 of Exhibit R-0445.
{R-0445/70}
See paragraphs 179 and 230(g) on pdf pages 51 and 63 of the First Expert Report of Calvin McCall.
{R-EX-15/51} {R-EX-15/63}
See paragraph 102 on pdf page 29 of the Second Expert Report of Calvin McCall. {R-EX-28/29}
See Email from E. Schrader to F. Pilon dated 26 January 2011 at Exhibit R-1100. {R-1100}
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2.92

Mr. Aleman explains in his Second Witness Statement that when he asked Mr.
Zaffaroni about the delay to the mix design in late 2010, or early 2011, Mr. Zaffaroni
explained that this was due to the contaminated pozzolan.137

2.93

Similarly, at the meeting which took place on 28 January 2011, the Contractor stated
that it would be “redoing mixes to verify effect of contamination”:138

2.94

At that same meeting (the one which the ACP had been asked to await on 13 January
2011), it appears that Dr. Schrader and/or Dr. Marchand returned to the points which
the Contractor had been making back in 2010, namely that that there were problems
with the ASTM C 1202 tests and that it was unnecessary to comply with the 1,000
Coulombs requirement set out in the Employer’s Requirements:139

2.95

It is important to note, again in light of the way in which the Contractor’s case is now
put in the SOR (and the accompanying expert reports), that there was no suggestion
that the Contractor was in compliance with the requirement. Rather, no doubt because
of the results which it had achieved and the appreciation that the concrete mixes could
not achieve 1,000 Coulombs, and in line with the paper which SIMCO was proposing
to prepare in respect of the “pertinence” of the requirement, the point being made by
the Contractor was that it was not necessary to comply with that requirement. Of

137
138
139

See paragraph 7 on pdf page 4 of the Second Witness Statement of Alberto Aleman. {R-WS-17/4}
See pdf page 5 of ACP’s Handwritten Notes of Meeting dated 28 January 2011 at Exhibit C-1670.
{C-1670/5}
See pdf page 4 of ACP’s Handwritten Notes of Meeting dated 28 January 2011 at Exhibit C-1670.
{C-1670/4}
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course, that rather misses the central point that it was and remained a contractual
requirement in the Employer’s Requirements.
3.

THE FEBRUARY 2011 SUBMITTAL
a.

Introduction

3.1

In light of the way the Contractor misrepresents the facts in the SOR, the ACP has taken
some trouble to set out the background leading up to the Contractor’s submittal of
4 February 2011 because of its importance.

3.2

In contrast to the SOR, it shows the following:
(a)

the Contractor had throughout the Works and in particular from March 2010
onwards lost time in undertaking the CMD. It was already significantly in delay
by 4 February 2011; and, in this regard, the ACP refers further to Chapter VII
of this Rejoinder below;

(b)

such work as Dr. Schrader had done during 2010, before the appointment of
SIMCO in October/November 2010, did not include undertaking any
permeability tests pursuant to ASTM C 1202, or any form of quantitative
analysis of the design life. Dr. Schrader was completely in the dark as to
whether the SMC mixes which he had developed in 2010 (and on which he had
carried out certain other tests) were or were not compliant with the Employer’s
Requirements in those respects;

(c)

when that work did begin to be undertaken by SIMCO in October/November
2010, it rapidly became apparent that Dr. Schrader’s mixtures were hopelessly
inadequate. One of the principal reasons for that was the Contractor’s use of
the natural pozzolan which it had chosen;

(d)

as a result, the Contractor, through SIMCO, had largely to start again, in
circumstances in which it was already in critical delay and under great time
pressure;

(e)

the new mixes developed by SIMCO in November 2010 did not comply with
the 1,000 Coulombs requirement in the Employer’s Requirements. Both
SIMCO and the Contractor considered that they would not so comply in the
future; and the Contractor communicated that fact to the ACP. The Contractor’s
proposed solution to this problem appears to have been to seek to convince the
ACP that this contractual requirement was unnecessary;

(f)

moreover, and in any event, the Contractor appreciated (or ought to have
appreciated) that it would need to re-do the whole suite of tests which it had
previously carried out on the newly proposed mixes, because those mixes were
made with contaminated pozzolan which itself did not comply with the
contractual requirements;

(g)

it had been throughout, and remained, the Contractor’s intention, as the final
stage in designing its trial mixes, to undertake the necessary tests on concrete
produced using the production aggregates.
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3.3

That background informs the content of the February 2011 Submittal. It also informs
the Parties’ responses and actions thereafter. In circumstances in which the Contractor
knew full well that its proposed SMC mixes were not in compliance with the
Employer’s Requirements, and in circumstances in which it had not yet completed its
own planned final stage of that process (testing with production aggregates), the
Contractor simply would not have poured SMC. Certainly, no contractor acting
reasonably and in accordance with Prudent Industry Practices would have done so.

3.4

Added to that, is the simple fact that it was not otherwise ready to do so (as is examined
in more detail in Chapter VII of this Rejoinder below). And that is reflected in what
actually happened. The Contractor did not go ahead and pour SMC. Knowing that it
was not in compliance with the Employer’s Requirements, it proposed a variation (RFV
No. 057), to remove the requirement with which it knew that it had not complied. It
began to test the concrete mixes with the non-contaminated pozzolan. And it moved
forward into its final planned stage of the CMD process, namely testing with production
aggregates, which in turn led to the problems set out in detail in the May 2011
Submittal.

3.5

The above is developed in more detail below. Once the Tribunal understands what
actually happened during the Works, the question of what caused the delay becomes, it
is suggested, a relatively straightforward one.

3.6

In those circumstances, it is perhaps not surprising that the Contractor seeks to bolster
its case, as developed in the SOR (in all its 130 pages), and along the way overstates it
and/or dives off into a number of parallel arguments and/or irrelevant distractions.
Without seeking to enumerate every single such instance, the following are perhaps the
most noteworthy:

140

(a)

with the SOC, the Contractor served independent expert evidence from two
experts: Prof. Mindess and Prof. Nilsson. However, the Contractor clearly
considers that evidence from those two experts is insufficient for it to make
good its case, such that it has now tendered evidence from a further three
experts: Mr. Awad; Dr. D’Ambrosia; and Dr. Poston. These experts largely
speak to the same issues, many of which are of peripheral relevance only (and,
indeed, in some cases this is expressly recognised by the experts: such as the
comparison between the S8 and SMC A3 mixtures, as to which see further
below);

(b)

the Contractor makes a number of assertions in the SOR as to what these experts
say in their reports. For example, the Contractor asserts that the five experts
“are in agreement that the 4 February Submittal complied with the ER”.140
However, when those expert reports are read carefully, it is apparent that that is
not what all of those experts are saying; and/or that, insofar as they are saying
it, they appear not to have had their attention drawn to (or at least not to address)
all of the relevant contractual provisions and/or materially to have
misunderstood the contractual test and/or the facts;

(c)

the Contractor, in putting forward its case as to what the Employer’s
Requirements mean, seeks to rely upon the fact that the February 2011

See paragraphs 15 and 207 of Chapter VI on pdf pages 936 and 992 of the SOR. {SOR/936} {SOR/992}
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Submittal concerned SMC mixes which it was proposing should be used in the
Upper Chamber and in Lock Head 2, where the exposure conditions were more
benign than in other parts of the structure.141 However, that is nothing to the
point when construing what the Contract, and in particular the Employer’s
Requirements, mean. The 1,000 Coulombs requirement in the Employer’s
Requirements was a requirement for all SMC, wherever it might be poured. It
cannot mean one thing for one part of the structure, and something else for
another part of the structure;

3.7

141
142

143
144
145

(d)

the same applies to Prof. Di Pace’s comments in late February 2011, as to
whether there was a risk of chloride-induced reinforcement corrosion and
whether it made sense to retain a 1,000 Coulombs requirement in those
locations. The Contractor relies upon these (repetitively) at a number of points
in the SOR.142 In fact, as explained in more detail below, the Contractor
misconstrues what Prof. Di Pace was saying. But, in any event, it is irrelevant
to the issues before the Tribunal. At that point in time, the 1,000 Coulombs
requirement was a contractual requirement pursuant to the Employer’s
Requirements for all SMC throughout the structure, with which the Contractor
had to comply;

(e)

it is no doubt for this reason that, although the Contractor persists in asserting
(wrongly) that the 1,000 Coulombs requirement in the Employer’s
Requirements is “technically [or] effectively redundant”,143 it accepts (as it
must) that it did not discard that requirement.144 It was and remained a
contractual requirement;

(f)

notwithstanding that it is described by the Contractor’s experts as of “limited
relevance” and “secondary importance” only,145 the Contractor continues to
rely upon the comparison between the S8 mix and what it describes as the SMC
A3 and SMC P3 mixes. This is irrelevant. The Contractor did not present any
results from any SMC A3 or P3 mixes which were compliant with the
Employer’s Requirements in the February, March or May 2011 Submittals. The
ACP addresses this topic further below, but for the sake of completeness only.

Returning to the February 2011 Submittal, the ACP addresses this under the following
sub-headings:

See, for example, paragraphs 209 and 253 of Chapter VI on pdf pages 841 and 852 of the SOR. {SOR/841}
{SOR/852}
See, for example, paragraphs 12, 27, 68(b) and (c), 74, 90, 210, 253, 254, 286 and 359 Chapter VI from pdf
page 936 of the SOR. {SOR/936} The same point is relied upon by the Contractor’s experts in the reports
served with the SOR: see, for example, paragraphs 63 and 112 on pdf pages 16 and 30 of the First Expert
Report of Mr. Khaled W. Awad {C-EX-14/16} {C-EX-14/30}; paragraphs 88 and 142 on pdf pages 32 and
50 of the First Expert Report of Dr. Matthew D’Ambrosia {C-EX-16/32} {C-EX-16/50}; paragraphs 14,
39, 48, 52 and 77 from pdf page 6 of the Second Expert Report of Prof. Sidney Mindess {C-EX-21/6} and
paragraph 98 on pdf page 28 of the Second Expert Report of Prof. Lars-Olof Nilsson. {C-EX-23/28}
See, for example, the heading at Section II.D.3 and paragraph 89 of Chapter VI on pdf page 959 of the SOR.
{SOR/959}
See, for example, paragraph 74 of Chapter VI on pdf page 954 of the SOR. {SOR/954}
See paragraph 134 on pdf page 35 of the First Expert Report of Mr. Khaled W. Awad {C-EX-14/35} and
paragraph 113 on pdf page 32 of the Second Expert Report of Prof. Lars-Olof Nilsson. {C-EX-23/32}
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(a)

the submittal generally;

(b)

lack of CICP approval;

(c)

the 1,000 Coulombs requirement;

(d)

contaminated pozzolan;

(e)

shrinkage;

(f)

STADIUM and other issues.

b.

The submittal generally

3.8

The reasons why the February 2011 Submittal was so confusing, piecemeal and
incomplete (as set out more fully in paragraphs 8.6-8.11 of Chapter VII of the SOD and
the evidence referred to there) become easier to understand when one has regard to the
history of the development of the CMD, as set out in the SOD and above.146 There was,
in the documents forming the February 2011 Submittal, a mishmash of reports and
results relating to Dr. Schrader’s Stage I and Stage II mixes, and reports and results
relating to SIMCO’s new mixes, developed because of the inadequacy of Dr. Schrader’s
mixes. They are all but impossible to reconcile. The Contractor singularly failed to
adopt the alphanumeric coding for the identification of mix designs set out in its own
Work Procedure (see paragraph 2.20 above).

3.9

The suggestion, made in paragraph 223 of Chapter VI of the SOR, that the references
by Messrs Cohen and Cazares at the meeting of 16 February 2011 to lack of approval
of “these concrete structural mixes” (the Contractor’s emphasis) and the summary of
that meeting in the ACP’s letter of 18 February 2011147 in some way mean that the
“ACP had no trouble whatsoever in making out the precise mixes contained in the 4
February 2011 Submittal” (using the Contractor’s wording from the SOR) is simply a
bad point.

3.10

First, it completely misses the point that the Contractor presented at that meeting the
mixes upon which it sought to rely, and that that was the subject of questioning from
the participants at that meeting (including Mr. Cohen), not least because of the
confusion in the submittal itself. Thus the note of the meeting from which the
Contractor quotes in the SOR begins as follows (this section of the note is not quoted
in the SOR):148

146

147
148

Dr. Schrader’s evidence on this is rather telling. He says that it is “always possible to argue after the fact
that this or that aspect of a submittal could have been made clearer”, but argues that a submittal is “not a
PhD thesis”: see paragraph 57 on pdf page 17 of the Second Witness Statement of Dr. Ernest Schrader.
{C-WS-43/17}
See Letter from the ACP to the Contractor (IAE-UPC-0526) dated 18 February 2011 at Exhibit R-0498.
{R-0498}
See pdf page 2 of Note from Pre-construction Meeting on Concrete Works dated 16 February 2011 at
Exhibit C-1206. {C-1206/2}
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3.11

Secondly, it ignores and does not attempt to address the detailed evidence given by Ms.
George149 and Mr. Lorenzo150 on this topic.

3.12

The Contractor also alleges in the SOR151 that “a concrete submission which uses a notalways-consistent nomenclature to designate the mixes that are submitted for review by
the Employer does not amount to any non-compliance with the Contract”. But that both
understates the confusion in the February 2011 Submittal and misses the point that for
there to be compliance with the Contract, the Contractor must, in accordance with
Paragraph 1.05.B of Section 03 30 00 [Concrete] of the Employer’s Requirements,
submit the following information for review:152

149
150
151
152

See paragraphs 163-167 from pdf page 44 of the First Witness Statement of Cheryl George. {R-WS-8/44}
See paragraphs 62-74 from pdf page 17 of the First Witness Statement of Miguel Lorenzo. {R-WS-13/17}
See paragraph 224 of Chapter VI from pdf page 997 of the SOR. {SOR/997}
See pdf page 7 of the Employer’s Requirements – Section 03 30 00 [Concrete] at Exhibit C-0437. {C-0437/7}
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3.13

If one cannot reasonably identify the final concrete mix, together with the test reports
that substantiate the design requirements, and the sources and material properties for
the constituents in the concrete mix, then there is no compliant final design.

3.14

These problems with the February 2011 Submittal were not noticed only by the ACP.
As is noted in the SOD and further below, CICP (as Project Designer and designer of
record) commented on the February 2011 Submittal. Included in its comments were
the following:153

3.15

The Contractor’s response to the first of these comments (in an email from Carlos
Grunbaum on 19 February 2011) is telling:154

3.16

If “no conclusions could be drawn” because the report was prepared prematurely, it is
perhaps no surprise that CICP would reject it, and that the ACP would conclude that it
did not comply with the Contract and should be revised and resubmitted.

3.17

Moreover, as explained in the SOD, the ACP provided comments on the February 2011
Submittal, and when the Contractor made its March 2011 Submittal, it included in
Appendix 17 thereof its response to those comments. As against the ACP’s comment
1, the Contractor’s response accepted that there was further work still to do:155

3.18

Accordingly, the ACP was entitled on the basis set out above (and in the SOD), and on
this basis alone, to give the February 2011 Submittal a revise and resubmit disposition;
and correctly included Comments Nos. 1, 4 and 16 in its Submittal Review
Comments.156

153
154
155
156

See CICP Review Comments on GUPC’s February 2011 SMC Submittal at Exhibit C-1085. {C-1085}
See Email from C. Grunbaum to L. Arreguin et al. dated 19 February 2011 at Exhibit R-1163. {R-1163}
See Appendix 17 at pdf page 313 of Submittal No. 03 30 00-023, Rev. 2 dated 10 March 2011 at
Exhibit C-0471. {C-0471/313}
See Employer Submittal Review Comments to Submittal No. 03 30 00-023, Rev. 1 dated 21 February 2011
at Exhibit C-0189. {C-0189}
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c.
3.19

3.20

Lack of CICP approval

As the ACP explained in the SOD157 (and repeats here for convenience), this issue is of
importance to this Arbitration for the following reasons:
(a)

the contemporaneous evidence shows that the Contractor’s Project Designer,
CICP, considered that the concrete mix designs in issue in this Arbitration were
not compliant with the Contract;

(b)

the contemporaneous evidence shows that the Contractor’s Project Designer,
CICP, did not, and would not, approve those concrete mix designs, because
CICP, like the ACP, considered that they were not compliant with the Contract
or its Technical Specifications;

(c)

the ACP was perfectly entitled, and indeed prudent and reasonable, to give the
dispositions that it did to the Contractor’s concrete mix design submittals in
early 2011, in the absence of CICP’s approval;

(d)

the first time CICP actually approved the concrete mix designs, and actually
considered they were compliant with the, by then, relaxed requirements of the
Contract for specific areas, was in June 2011, by which time the commencement
of SMC placement had been delayed for some five months;

(e)

the fact that CICP would not approve the concrete mix designs, and considered
them non-compliant, is cogent, persuasive and irrebuttable evidence that the
concrete mix designs as submitted by the Contractor to the ACP for review were
not compliant with the Contract.

In the SOR, the Contractor focuses on two contentions, as summarised in paragraph
227 of Chapter VI:
(a)

the mix designs in the February 2011 Submittal did not require CICP’s
approval;

(b)

CICP had no “material issues” with the mix designs in any event.

3.21

Yet the contemporaneous documents confirm that both of these contentions are
manifestly wrong.

3.22

As to the first, this (in part, but not wholly) turns upon the contractual provisions which
require CICP, as the responsible designer of record, to review, approve, certify, sign
and seal the final concrete mix design (and thus, on the Contractor’s case, the February
2011 Submittal). The relevant contractual provisions are set out in Section 5d of
Chapter VII of the SOD, and speak for themselves.158

3.23

The Contractor has spent much time in the SOR and the accompanying evidence
seeking to argue that CICP was not the designer of record for the purposes of the CMD:
see in particular Section II.E of Chapter VI of the SOR. This is an odd case indeed to
advance, in circumstances in which the Contractor accepts that CICP was to review the

157
158

See paragraph 5.7 of Chapter VII on pdf page 683 of the SOD. {SOD/683}
See also paragraphs 20-36 from pdf page 8 of the Second Expert Report of Calvin McCall. {R-EX-28/8}
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Contractor’s mix designs for consistency with the structural design and the concrete
specifications.159 It is an odd case indeed to advance when it is clear that the Technical
Specification for Concrete drafted by CICP itself provided that the relevant submittal
should be submitted to the Project Designer (which the Contractor accepts means CICP)
for approval (no less than 30 days prior to the start of concrete work).160 It is an odd
case indeed to advance when as a matter of fact CICP did review and declined to
approve the February 2011 Submittal.161 And that case becomes completely hopeless
when the documents now disclosed by the Contractor show that when CICP did carry
out that review and did decline to give its approval, it expressly did so as Designer of
Record.
3.24

This last point is apparent from the documents in which CICP gave its comments on
the February 2011 Submittal and the March 2011 Submittal.

3.25

The first of these, on the February 2011 Submittal, is dated 16 February 2011 and is
headed as follows:162

3.26

The stamp for the Designer of Record verification is clear. As explained further below,
the comments made by CICP were all marked with “RR”, denoting “Revise and
Resubmit to address comment”, and thus expressly not approving the submittal.

3.27

The second of these, on the March 2011 Submittal, is dated 8 March 2011 and is headed
as follows:163

159
160
161
162
163

See paragraph 1803 of Chapter V on pdf page 557 of the SOC. {SOC/557}
See paragraph 5.36 of Chapter VII on pdf page 691 of the SOD; and further paragraphs 3.36-3.38 below.
{SOD/691}
As to which the ACP refers to paragraphs 3.32-3.35 below.
See CICP Review Comments on GUPC’s February 2011 SMC Submittal at Exhibit C-1085. {C-1085}
See CICP Review Comments on GUPC’s March 2011 SMC Submittal at Exhibit C-1086. {C-1086}
Although the document refers to the subject of the review as “Work Procedure: Final Concrete Types and
Mixes”, it is apparent from the body of the comments that the document being reviewed is the March 2011
Submittal.
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3.28

This is all perfectly consistent with the fact that, at about the same time (in early 2011),
CICP was also engaged in reviewing and approving (or not) the concrete mix designs
for the lean concrete (and indeed other concrete design documents). The ACP gave
some examples of this in Chapter VII of the SOD: see paragraph 5.44. Another example
is CICP’s review of the Work Procedure for Foundation Treatment and Lean Concrete
(dated 23 January 2011):164

3.29

The Contractor has sought to rely upon what CICP may or may not have done in relation
to other aspects of the design: see paragraph 102 of Chapter VI of the SOR (and the
evidence there referred to). Quite apart from the fact that what might have been the
position in relation to, for example (to choose the example given by the Contractor in
the SOR), valves is unlikely to assist the Tribunal, the facts also show that CICP did
have, and exercised, a designer of record role in relation to those works also: see
paragraph 6 of Mr. Lorenzo’s Second Witness Statement.

3.30

Turning to the Contractor’s second principal contention, as set out in paragraph 3.20(b)
above (namely that CICP had no “material issues” with the mix designs in any event),
the Contractor’s careful choice of language here will be noted. In order to support its
position, the Contractor has, belatedly, tendered evidence from Mr. Hillebrenner of
CICP. He too uses carefully chosen language in parts of his Witness Statement (e.g.
“CICP considered the SMC mix designs developed by GUPC (and submitted in
February 2011) to be suitable for use in Upper Chambers… and Lock Heads 2 and had

164

See pdf page 25 of Submittal No. 03 30 00-022, Rev. 1 dated 26 January 2011 at Exhibit C-0511.
{C-0511/25}
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no concerns with GUPC starting placement of SMC in those areas” (emphasis
added).165
3.31

However, in places, both the Contractor and Mr. Hillebrenner do go further. Thus, by
way of example only:
(a)

at paragraph 107 of Chapter VI of the SOR, the Contractor asserts that:
“Mr. Hillebrenner explains in his witness statement that
CICP never considered GUPC’s SMC to be noncompliant with the Concrete Technical Specifications.”

(b)

at paragraph 55 of his Witness Statement, Mr. Hillebrenner states that:
“ACP alleges that CICP’s comments on the February
2011 submittal reflected that CICP did not consider the
submittal to be in compliance with the ER. This is not
true.”

3.32

Mr. Hillebrenner’s evidence will be tested at the oral hearing. For the purposes of this
Rejoinder, it suffices to make clear that the ACP disagrees with it and to re-emphasise
two of CICP’s comments (both of which were marked “RR” by CICP to denote “Revise
and Resubmit to address comment”).

3.33

The first is in respect of the 1,000 Coulombs requirement:166

3.34

The second is in respect of the shrinkage requirement:167

165
166
167

See paragraph 78 from pdf page 21 of the First Witness Statement of Gregory Hillebrenner.
{C-WS-33/21}
See comment 4 on pdf page 2 of CICP Review Comments on GUPC’s February 2011 SMC Submittal at
Exhibit C-1085. {C-1085/2}
See comment 7 on pdf page 3 of CICP Review Comments on GUPC’s February 2011 SMC Submittal at
Exhibit C-1085. {C-1085/3} The Contractor alleges that “this must simply be an inadvertent overlook given
that the 4 February 2011 Submittal, in fact, did include (compliant) drying shrinkage test results” (footnote
377 in Chapter VI on pdf page 1007 of the SOR). {SOR/1007} But the Contractor is wrong about that: see
paragraphs 3.63-3.68 below.
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3.35

Both clearly show that CICP considered that the February 2011 Submittal did not
comply with the Employer’s Requirements (and the Technical Specification).

3.36

A further point made by the Contractor is that:
(a)

the provision in revision PD of the Technical Specification which required that
the relevant submittal should be submitted to CICP for approval was added at
the request of the ACP; and

(b)

revision PD was not in force at the time.168

3.37

As to point (a), the ACP’s factual witnesses have no recollection of any such request.169
In any event, if such a request were made, there is no suggestion that either the
Contractor or CICP opposed it at the time, no doubt because it reflected the correct
reading of the Contract, because it was in accordance with Prudent Industry Practices,
and because it made, in any event, good practical sense (for all the reasons given in the
SOD) for CICP to approve the concrete mix design, given the central importance of
that design for the success of the Project.

3.38

As to point (b), this point goes nowhere given that, as a matter of fact, the February
2011 Submittal was sent to CICP for its approval; and further, as set out above and in
the SOD, that this was required in any event by the Employer’s Requirements and in
accordance with Prudent Industry Practices.170

3.39

Accordingly, the ACP was entitled on the basis set out above (and in the SOD), and on
this basis alone, to give the February 2011 Submittal a revise and resubmit disposition;
and correctly included Comment No. 2 in its Submittal Review Comments.171
d.

The 1,000 Coulombs requirement

3.40

The February 2011 Submittal did not include test reports of tests carried out in
accordance with ASTM C 1202, performed on five samples and reporting an average
passed charge of a maximum of 1,000 Coulombs (discarding any tests that vary from
the average by more than 30% and recalculating the average of the remaining tests).
That is what the Employer’s Requirements required and the February 2011 Submittal
did not comply with that requirement. Moreover, at the time, everyone conducted
themselves on the basis that the February 2011 Submittal was non-compliant in that
respect. And that really is the end of the Contractor’s case.

3.41

In order to get away from this inevitable conclusion, the Contractor has been
constrained to build a case, which appears to proceed as follows:

168
169
170

171

See paragraph 228 of Chapter VI on pdf page 846 of the SOR. {SOR/846}
See paragraph 7 on pdf page 5 of the Second Witness Statement of Cheryl George {R-WS-20/5} and
paragraph 8 on pdf page 5 of the Second Witness Statement of Miguel Lorenzo. {R-WS-25/5}
See further on this the comment made by CICP at the time that it would have to change the Technical
Specification if it wished not to review and approve: see pdf page 2 of email from M. Newbery to J. Duque
et al. dated 14 February 2011 at Exhibit C-1083. {C-1083/2}
See Employer Submittal Review Comments to Submittal No. 03 30 00-023, Rev. 1 dated 21 February 2011
at Exhibit C-0189. {C-0189}
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(a)

the 1,000 Coulombs requirement did not have to be reached at the time of the
February 2011 Submittal. This is because there is a distinction between
something which the Contractor’s experts call the “testing age” and something
which they call the “time [or age] for compliance”;172

(b)

what the Contractor did, or what the ACP ought to have done, is to take the
material in the February 2011 Submittal, undertake some form of (unspecified)
extrapolation (from the results at the “testing ages” to the (unspecified) “age for
compliance”), and conclude from that that the 1,000 Coulombs requirement
would be met at some point in the future.

3.42

This case, however, is completely divorced from the terms of the Contract; from
industry practice; and, perhaps most starkly of all, from the basic facts on the ground.
The ACP takes each of these points in turn.

3.43

As to the terms of the Contract, the ACP carefully drew the attention of the Contractor
to the key contractual provisions (in particular at paragraphs 6.40-6.47 of Chapter VII
of the SOD). The key point is that the Employer’s Requirements expressly provide for
the substantiation of the design requirements (including permeability) through the
submission, at the final design stage, of “complete test reports”. What those test reports
must report is carefully circumscribed by the Employer’s Requirements: they must
report tests carried out in accordance with ASTM C 1202, performed on five samples
and an average passed charge of a maximum of 1,000 Coulombs (discarding any tests
that vary from the average by more than 30% and recalculating the average of the
remaining tests).173

3.44

The ACP pointed out in the SOD174 that the Contractor had failed to address this
requirement in the SOC, and that a proper explanation of it was not made anywhere in
the SOC, the expert reports or the witness statements. Notwithstanding the ACP
expressly raising the point, it remains the case that the Contractor has failed properly to
address this provision.

3.45

Instead, as appears for example from paragraphs 242-247 of Chapter VI of the SOR,
the Contractor has fastened onto the fact that the Employers Requirements do not
expressly state what the testing age should be. Much ink is spilled in the SOR, the
Contractor’s witness statements and the Contractor’s expert reports on this issue. But
it is a different issue; and completely misses the point. It would have been open to the
Contractor to choose a testing age of 28 days; or 56 days; or 90 days (although not, or
at least not straightforwardly beyond that, for reasons set out in the SOD and below).
But, in each case and whatever testing age was chosen, the results from the tests in
question would have to comply with the requirements in the Employer’s Requirements
(as to methodology and results, as already set out above) and be submitted, in
accordance with the Employer’s Requirements, as part of the final mix design.

172
173

174

See e.g. paragraph 33 on pdf page 13 of the Second Expert Report of Prof. Sidney Mindess {C-EX-21/13}
and paragraph 48 on pdf page 14 of the Second Expert Report of Prof. Lars-Olof Nilsson. {C-EX-23/14}
See further paragraphs 15-19 from pdf page 6 of the Second Expert Report of Prof. Doug Hooton
{R-EX-23/6} and paragraphs 38-41 from pdf page 11 of the Second Expert Report of Calvin McCall.
{R-EX-28/11}
See paragraph 6.48 of Chapter VII on pdf page 708 of the SOD. {SOD/708}
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3.46

One looks in vain for any reference in the Employer’s Requirements, or elsewhere in
the Contract, or in ASTM C 1202, or indeed in any standard, for the distinction drawn
by some of the Contractor’s experts between the “testing age” and the “time [or age]
for compliance”.175 It is simply not there. This is important because it is this distinction
which is then said to allow for extrapolation: it is said that the Contractor in fact
extrapolated, or that the ACP ought itself to have extrapolated, from such ASTM C
1202 test results as there were in the February 2011 (at the “testing age”) to some
undefined point in the future (the “time [or age] for compliance”). Unsurprisingly, one
also looks in vain for any reference in the Employer’s Requirements, or elsewhere in
the Contract, or in ASTM C 1202, or indeed in any standard, for this extrapolation. It
is simply not there.176

3.47

Nor is this extrapolation standard industry practice. If it were, one would see provision
made for it in the applicable industry standards. Prof. Hooton’s evidence on this is as
follows:177

175

176

177

See paragraphs 31-39 from pdf page 12 of the Second Expert Report of Prof. Sidney Mindess
{C-EX-21/12} and paragraphs 43-56 from pdf page 13 of the Second Expert Report of Prof. Lars-Olof
Nilsson. {C-EX-23/13} In response, the ACP’s experts address this issue at paragraph 18 on pdf page 7 of
the Second Expert Report of Prof. Doug Hooton {R-EX-23/7} and paragraphs 42-43 on pdf page 12 of the
Second Expert Report of Calvin McCall. {R-EX-28/12}
Various of the Contractor’s experts have also referred to the idea of the February 2011 Submittal providing
the ACP with “comfort”: see paragraph 111 on pdf page 29 of the Expert Report of Mr. Khaled W. Awad
{C-EX-14/29} and paragraph 76 from pdf page 21 of the Second Expert Report of Prof. Lars-Olof Nilsson.
{C-EX-23/21} It is unclear from where this concept has come, but it is clearly not the contractual test.
Moreover, in light of the facts as summarised in paragraph 3.49 below, the ACP can have had no comfort that
the February 2011 Submittal complied with the Employer’s Requirements: see further paragraph 54 on pdf
page 15 of the Second Expert Report of Calvin McCall. {R-EX-28/15}
See paragraphs 26-28 from pdf page 9 of the Second Expert Report of Prof. Doug Hooton {R-EX-23/9} It
is also addressed by Calvin McCall at paragraphs 44-47 on pdf page 13 of the Second Expert Report of
Calvin McCall. {R-EX-28/13}
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3.48

Furthermore, if the suggestion is being made that an unspecified testing age of about a
year would have been appropriate, the ACP refers to the evidence of Mr. McCall, whose
opinion on that is as follows:178

3.49

As to the basic facts on the ground, the Contractor’s case is, with respect, divorced from
reality. The key basic facts may be summarised as follows:179

178
179

180
181
182
183

(a)

SIMCO had reached the conclusion by 12 January 2011 that none of the 14
mixes using natural pozzolan which it had just started to develop and test would
meet the 1,000 Coulombs requirement. As a result it started on the preparation
of a paper discussing the “pertinence” of that requirement;180

(b)

the Contractor communicated to the ACP, in the high-level concrete meeting on
13 January 2011 that it could not meet (“we cannot meet”) the 1,000 Coulombs
requirement;181

(c)

at the meeting attended by Dr. Schrader and Dr. Marchand on 28 January 2011,
there was no suggestion that the Contractor had complied with the 1,000
Coulombs requirement; or that it thought that its mixes would reach 1,000
Coulombs at some point in the future. Instead, the points made were about the
necessity of that requirement, in line with the paper which SIMCO was
proposing to prepare in respect of its “pertinence”;182

(d)

when, then, a few days later, on 4 February 2011, the Contractor came to make
its submittal, it is not surprising to see what was said therein about the ASTM
C 1202 test results;183

See paragraph 74 from pdf page 20 of the Second Expert Report of Calvin McCall. {R-EX-28/20}
See further paragraphs 37 to 41 from pdf page 13 of the Second Witness Statement of Cheryl George
{R-WS-20/13} and paragraphs 34 to 37 from pdf page 11 of the Second Witness Statement of Miguel
Lorenzo. {R-WS-25/11}
See paragraphs 2.85 and 2.86 above.
See paragraphs 2.87 and 2.88 above.
See paragraphs 2.93-2.95 above.
This is set out in paragraphs 8.13 and 8.15 of Chapter VII on pdf page 773 of the SOD, {SOD/773} but is
repeated here for convenience. See pdf pages 145 and 146 of Submittal No. 03 30 00-023, Rev. 1 of 4
February 2011 at Exhibit C-0187. {C-0187/145-146}

47

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 663 of
843

(e)

this is perfectly consistent with what had gone before. It will be noted that there
is no suggestion by the Contractor or SIMCO that there is compliance with the
1,000 Coulombs requirement. Quite the opposite. It is expressly accepted that
the results “do not respect the 1000 C requirement”. Nor is there any
extrapolation undertaken in relation to those figures, to seek to show that the
1,000 Coulombs requirement would be met at some point in the future (still less
the setting out of the methodology, results and relevance of such extrapolation).
That is perhaps hardly surprising given that it was SIMCO’s and the
Contractor’s opinion that the 1,000 Coulombs requirement would not be met in
the future. It is also important to note that the ASTM C 1202 results which were
included in the February 2011 Submittal had not been produced in accordance
with the methodology specified in the Employer’s Requirements. Rather than
being the average of five samples (discarding any results that varied from the
average by more than 30%), they were the average of just two samples;184

(f)

any reasonable reader of the February 2011 Submittal would have concluded
that the Contractor and SIMCO were saying that the mixes did not and could
not comply with the 1,000 Coulombs requirement. This is precisely what CICP,
the Project Designer, concluded when it reviewed the February 2011 Submittal
and decided that it could not approve it: see its comment quoted in paragraph
3.33 above;

(g)

that is also what the ACP concluded when it reviewed the February 2011
Submittal. That is why it included its comments 3, 19 and 20 on that submittal.
For the sake of convenience, these are set out again here:185
(i)

184
185

Comment 3:

See further paragraphs 50-51 from pdf page 14 of the Second Expert Report of Calvin McCall.
{R-EX-28/15}
See Employer Submittal Review Comments to Submittal No. 03 30 00-023, Rev. 1 dated 21 February 2011
at Exhibit C-0189. {C-0189}
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186
187
188

(ii)

Comment 19:

(iii)

Comment 20:

(h)

in response to both CICP’s comments and the ACP’s comments, the Contractor
did not suggest in any way that CICP or the ACP had misunderstood the
situation or got it wrong, or assert that in fact there was compliance with the
Employer’s Requirements. Instead it provided the same response to both sets
of comments:186

(i)

this was, of course, a reference to RFV No. 057 which the Contractor had sent
to the ACP on 24 February 2011.187 This requested “the deletion of the
requirement to demonstrate compliance with the 1000 Coulomb limit stated in
ASTM C 1202”. It attached the paper on the “pertinence” of the 1,000
Coulombs requirement prepared by SIMCO and foreshadowed both in its
Progress Report No. 3 on 12 January 2011188 and in the February 2011

See paragraphs 8.15(b) and (f) of Chapter VII on pdf page 774 of the SOD. {SOD/774}
See Request for Variation No. 057 dated 24 February 2011 at Exhibit C-0651. {C-0651}
See sub-paragraph (a) above.
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Submittal itself.189 The point is obvious, but it bears making given the
Contractor’s approach in the SOR: if the Contractor had thought that its
February 2011 Submittal was in compliance with the 1,000 Coulombs
requirement in the Employer’s Requirements, it would simply have said so and
it would not have needed to make RFV No. 057.
3.50

These are the basic facts. Those basic facts are not in issue. The conclusion to be drawn
from them is, with respect, obvious. The February 2011 Submittal did not comply with
the 1,000 Coulombs requirement in the Employer’s Requirements. No one thought that
it did. As Mr. McCall concludes in his Second Expert Report:190

3.51

The Contractor’s case does not grapple with those facts. It runs away from them. Thus:
(a)

it is, remarkably, asserted by Prof. Mindess that:191
“The Contractor did not wait a year to carry out the
required tests on the concrete to show compliance with
the ER, but rather used the ASTM C1202 test results
obtained at 10, 28 and 56 days for mixes S1 and S8 to
extrapolate the values that the mixes were expected to
achieve at around one year, which showed compliance
with the ER.”
And again:192
“When making the February 2011 SMC submittal,
GUPC relied on ASTM C1202 test results at 10, 28 and
56 days. In my expert opinion, using a testing age of 56
days to extrapolate long-term results was reasonable,
given that neither the testing age nor the age for
compliance was specified in the ER. In light of the
design-build nature of the contract, it is my opinion that
the Contractor was well within its rights to use test
results obtained after 56 days to show compliance with
the 1,000 Coulomb requirement.”
The Contractor did nothing of the sort.

189
190
191
192

See sub-paragraph (d) above.
See paragraph 52 on pdf page 15 of the Second Expert Report of Calvin McCall. {R-EX-28/15}
See paragraph 35 on pdf page 14 of the Second Expert Report of Prof. Sidney Mindess. {C-EX-21/14}
See paragraph 38 on pdf page 15 of the Second Expert Report of Prof. Sidney Mindess. {C-EX-21/15}
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(b)

Similarly and equally remarkably, Prof. Nilsson asserts the following:193
“…it is my expert opinion that the Contractor was within
its rights and within the limits of the flexibility afforded
to it by the ER when it used ASTM C1202 test results at
10, 28 and 56 days to extrapolate long-term compliance
with the ER as regards the 1,000 Coulomb requirement
after about one year.”
Again, the Contractor did nothing of the sort.

3.52

(c)

there is no explanation anywhere in the Contractor’s case of why the words in
the February 2011 Submittal “the results in Table 9 do not respect the 1000 C
requirement set forth in the project” do not mean what they say;

(d)

the idea that RFV No. 057 was “just meant to acknowledge that STADIUM was
fulfilling the purpose of ASTM C1202 because it took chloride-initiated
corrosion into account”194 obviously misrepresents what was going on at the
time, although it is fair to note that Mr. Zaffaroni does accept (as he must) that
RFV No. 057 was intended to remove a contractual requirement in the
Employer’s Requirements.195

Accordingly, the ACP was entitled on the basis set out above (and in the SOD), and on
this basis alone, to give the February 2011 Submittal a revise and resubmit disposition;
and correctly included Comments Nos. 3, 19 and 20 in its Submittal Review
Comments.196
e.

Contaminated pozzolan

3.53

The factual background to this issue is set out in the SOD and at paragraphs 2.90-2.93
above. The pozzolan used to create the mixes referred to in the February 2011
Submittal (including the mixes which the Contractor now alleges were the final
proposed design mixes, S1 and S8, as referred to in the SIMCO report forming part of
the February 2011 Submittal)197 was contaminated. It did not comply with the
contractual requirements.

3.54

The problem with the contamination was expressly recognised by the Contractor in the
February 2011 Submittal:198

193
194
195
196
197
198

See paragraph 50 on pdf page 14 of the Second Expert Report of Prof. Lars-Olof Nilsson. {C-EX-23/14}
See paragraph 158 on pdf page 41 of the Third Witness Statement of Antonio Zaffaroni. {C-WS-47/41}
See paragraph 158 on pdf page 41 of the Third Witness Statement of Antonio Zaffaroni, albeit that he
wrongly describes that requirement as “an unnecessary technical constraint”. {C-WS-47/41}
See Employer Submittal Review Comments to Submittal No. 03 30 00-023, Rev. 1 dated 21 February 2011
at Exhibit C-0189. {C-0189}
See paragraph 1692 of Chapter V on pdf page 527 of the SOC. {SOC/527}
See pdf page 26 of Submittal No. 03 30 00-023, Rev. 1 dated 4 February 2011 at Exhibit C-0187.
{C-0187/26}
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3.55

The solution identified was also stated:199

3.56

In the SOR, this issue has been characterised as an ex post facto argument. This is
impossible to understand and simply wrong, given that it was an issue expressly
identified and considered by the Contractor itself at the time; and is set out in the ACP’s
Comment No. 9:200

3.57

The Contractor’s case on this contamination is that “the explanations included in the
February and March 2011 SMC submittals should have given ACP ample comfort that
this issue did not alter the test results included in those submittals”; and it relies upon
the opinion of Dr. D’Ambrosia that the test results would remain fully relevant and
valid.

3.58

It is the ACP’s case that Dr. D’Ambrosia is obviously wrong and that it would have
been necessary to redo the tests. This is supported by the opinions of the ACP’s
independent concrete experts:
(a)

199
200

201

Prof. Hooton’s opinion is that:201

See pdf page 26 of Submittal No. 03 30 00-023, Rev. 1 dated 4 February 2011 at Exhibit C-0187.
{C-0187/26}
See Employer Submittal Review Comments to Submittal No. 03 30 00-023, Rev. 1 dated 21 February 2011
at Exhibit C-0189. {C-0189} The Contractor argues (at footnote 513 in Chapter VI on pdf page 1026 of the
SOR) {SOR/1026} that no mention was made in the comment of the pozzolan contamination. It is, with
respect, obvious that the comment is referring to the contaminated pozzolan: it quotes the very paragraph
which the Contractor proposed as the solution to that very problem. See further paragraphs 43 to 45 from pdf
page 13 of the Second Witness Statement of Miguel Lorenzo. {R-WS-25/13} See also paragraph 3.65
below on the ex post facto argument point generally.
See paragraphs 65, 66 and 71 from pdf page 24 of the Second Expert Report of Prof. Doug Hooton.
{R-EX-23/24}
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(b)

3.59

202
203

Mr. McCall’s opinion is as follows:202

It is important to stand back from this and consider what the Contractor’s case here
entails. The February 2011 Submittal ought to have been the product of more than a
year’s work.203 Its very purpose was to set out precisely the constituents in the final

See paragraph 99 on pdf page 28 of the Second Expert Report of Calvin McCall. {R-EX-28/28}
Although, as set out in the chronology above, that proved not to be the case.
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concrete mix design with complete test reports that substantiated the design
requirements.
3.60

On the Contractor’s hypothetical case as to what should have happened (because it will
be noted that this is not what the Contractor actually said at the time: see below), the
ACP should have assumed (without any quantified basis for doing so) that the
differences in the constituents and quantities between the mixes which had actually
been tested and the new (as yet unmade) mixes which had not been tested (which
differences were not quantified) would not make any difference to the test results which
would be obtained from the new mixes (which had not yet been made, still less actually
tested). Moreover, this is all on the basis that, at the time (and indeed still at the time
of the March 2011 Submittal), the information provided by the cement supplier,
Cemento Panama, only suggested that the cause of the problem was contamination with
cement: see the Contractor’s express acceptance of this at footnote 516 in Chapter VI
of the SOR (adopting the Contractor’s emphasis).

3.61

On any reasonable view, that would have been a complete stab in the dark. It certainly
was not that to which the ACP was entitled under the terms of the Contract. Moreover,
it was not what the Contractor was proposing at the time. What the Contractor was
proposing at the time was that it would carry out new tests on the new mixes. It cannot
seriously be suggested that the Contractor could, in those circumstances, properly have
started to pour SMC, without obtaining and reporting the results from those tests.

3.62

Accordingly, the ACP was entitled on the basis set out above (and in the SOD), and on
this basis alone, to give the February 2011 Submittal a revise and resubmit disposition;
and correctly included Comment No. 9 in its Submittal Review Comments.204
f.

Shrinkage

3.63

As set out in paragraphs 8.23-8.25 of Chapter VII of the SOD, the February 2011
Submittal did not include shrinkage test results which substantiated the design
requirement, which, for the sake of convenience, the ACP sets out again here:205

3.64

The Contractor’s answer to this in the SOR is first that this is an ex post facto argument;
and secondly that a graph included within the February 2011 Submittal showed that
there would be compliance in the future.206

3.65

As to the first point, the absence of compliant shrinkage results was a matter raised by
CICP at the time: see paragraph 3.34 above. Moreover (and this applies to all of the
points which the Contractor seeks to characterise as ex post facto arguments), if the

204
205
206

See Employer Submittal Review Comments to Submittal No. 03 30 00-023, Rev. 1 dated 21 February 2011
at Exhibit C-0189. {C-0189}
See Paragraph 1.04.A.7c at pdf page 4 of the Employer’s Requirements – Section 03 30 00 [Concrete] at
Exhibit C-0437. {C-0437/4}
See paragraphs 344-352 of Chapter VI from pdf page 1028 of the SOR. {SOR/1028}
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position at the time of the February 2011 Submittal was that the Contractor could not
pour SMC which was in compliance with the terms of the Contract, then the assertion
upon which it must rely to assert its claim for an extension of time (that it would have
commenced pouring SMC in February 2011) cannot be sustained. The Contractor
cannot rely upon what would have been a breach of the Contract to make good its claim.
(Of course, this is all entirely hypothetical, since there were all manner of reasons why
the Contractor could not and would not have poured SMC in February 2011, as set out
in detail in the SOD and herein).
3.66

As to the second point, this simply serves to confirm that the February 2011 Submittal
was not in compliance with the Employer’s Requirements, in that it did not contain the
test reports prescribed therein. Indeed, when the point was raised by CICP at the time,
the Contractor itself accepted the need for further results to be submitted:207

3.67

This issue is further addressed by Mr. McCall in his Second Expert Report as
follows:208209210211

207
208

209
210
211

See Appendix 18 at pdf page 317 of Submittal No. 03 30 00-023, Rev. 2 dated 10 March 2011 at
Exhibit C-0471. {C-0471/317}
See paragraph 110 on pdf page 31 of the Second Expert Report of Calvin McCall {R-EX-28/31} It is also
addressed by Prof. Doug Hooton at paragraphs 106-112 from pdf page 37 of the Second Expert Report of
Prof. Doug Hooton. {R-EX-23/37}
See pdf page 18 of Submittal 03 30 00-23, Rev. 1 dated 4 February 2011 at Exhibit C-0187. {C-0187/18}
See also paragraph 157 on pdf page 57 of the First Expert Report of Dr. Matthew D’Ambrosia.
{C-EX-16/57}
See Paragraph 1.04.A(7)(c) on pdf page 4 of the Employer’s Requirements - Section 03 30 00 [Concrete] at
Exhibit C-0437. {C-0437/4}
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3.68

Moreover, the mixes did not thereafter (at 28 days) achieve compliance with the
shrinkage requirement, and, in the end, the Contractor requested that that requirement
be varied, to which the ACP agreed in August 2011.212 Prof. Hooton observes as
follows in his Second Expert Report:213

g.
3.69

STADIUM and other issues

In his First Expert Report, Mr. McCall dealt in detail with each of the other comments
which the ACP made in response to the February 2011 Submittal: see Appendix II
thereto.214 Relatively little is said in response in the SOR or in the Contractor’s experts’
reports served therewith,215 and so it is unnecessary to say too much further about them
herein: the ACP continues to rely upon the evidence served with its SOD and further
upon the responsive evidence served with this Rejoinder. In particular, as to the input
parameters for the STADIUM model:
(a)

in respect of salinity, the ACP refers to paragraphs 44-49 and 55-56 of the
Second Witness Statement of Ms. George and paragraphs 38-42 and 46-51 of
the Second Witness Statement of Mr. Lorenzo; what the Contractor omits to
note in the SOR is that the Contractor agreed to not use the measurements taken
by SIMCO and the Contractor in November 2010 and to add a 20% uplift to the
salinity figures to account for the presence of the water saving basins;

(b)

in respect of critical chloride threshold, the ACP refers to paragraphs 54-58 of
the Second Witness Statement of Prof. Di Pace and paragraphs 118-126 of the
Second Expert Report of Prof. Hooton.

3.70

It is, moreover, important to emphasise the context in which the ACP made its
comments at the time. The February 2011 Submittal was the first occasion on which
the ACP saw the application of the STADIUM software to the parameters of the Project.
The ACP has explained above why the suggestion that it should have raised queries
about this at the November 2010 OTS Workshop is misconceived.216

3.71

Moreover, the report from SIMCO which formed part of the February 2011 was a work
still in progress. For example, the report on the ASTM C 1202 test was not served with
the February 2011 Submittal nor was the report on salinity: in each case SIMCO stated
that it would prepare a separate report.217 The fact that the Contractor’s work was

212
213
214
215

216
217

See paragraph 43 on pdf page 14 of the Second Witness Statement of Cheryl George. {R-WS-20/14}
See paragraph 110 on pdf page 38 of the Second Expert Report of Prof. Doug Hooton. {R-EX-23/38}
See also the detailed factual evidence at paragraphs 82-89 from pdf page 22 of the First Witness Statement
of Miguel Lorenzo. {R-WS-13/22}
The only expert to respond directly to the comments made by the ACP on the February 2011 submittal is Dr.
D’Ambrosia (see paragraph 148 on pdf page 52 of the First Expert Report of Dr. Matthew D’Ambrosia).
{C-EX-16/52}
See paragraphs 2.66 to 2.68 above.
See pdf pages 131 and 146 of the Submittal No. 03 30 00-023, Rev. 1 dated 4 February 2011 at
Exhibit C-0187. {C-0187/131} {C-0187/146}
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ongoing is confirmed in its replies to the ACP’s comments and throughout the body of
the March 2011 Submittal (see further paragraph 5.4 below); and by the fact that the
Contractor had not, at that point, reached the intended final stage of the design process,
namely the tests using the production aggregates. This has been set out in detail in the
chronology above (see paragraphs 2.9, 2.14, 2.31, 2.32, 2.37, 2.62, 2.71, 2.83 and 2.84)
and it remained the Contractor’s intention, as may be seen by reference to its statements
in the March 2011 Submittal (see paragraph 5.4 below).
4.

EVENTS AFTER THE FEBRUARY 2011 SUBMITTAL
a.

Matters relied upon by the Contractor

4.1

In the SOR, the Contractor seeks to rely upon the report prepared by the laboratory used
by the ACP (LCU or Contecon) on the Contractor’s February 2011 Submittal.218 It
asserts that Contecon suggested that the ACP ask the Contractor at what age the 1,000
Coulomb threshold would be met “as opposed to arguing that the submittal failed to
comply with the requirement because that value had not yet been attained”;219 and that
Contecon “was advising it at the time that early age test values could be satisfactory,
given that the ER did not specify the age at which the 1,000 Coulomb threshold had to
be reached”.

4.2

These are inaccurate summaries of what Contecon actually said. The report should, of
course, be read as a whole, but it is noteworthy that the Contractor entirely failed to
quote the following passages from the report:220

4.3

Contecon’s recommendations in full were as follows:

218
219
220

See Contecon’s Review Comments on 4 February 2011 Submittal at Exhibit C-1475. {C-1475}
See paragraph 256 of Chapter VI on pdf page 1006 of the SOR. {SOR/1006}
See Contecon’s Review Comments on 4 February 2011 Submittal at Exhibit C-1475. {C-1475}
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4.4

It is clear that Contecon’s opinion was that the February 2011 Submittal was still a work
in progress; that it did not include the mix proportions and final performance
characteristics of the SMC which would be used for the ACP’s verification and
approval; and (in particular) that the results of the ASTM C 1202 tests were not in
compliance with the Employer’s Requirements.

4.5

Given that Contecon considered that the submittal was still a work in progress (and, in
line with what the submittal said, that mix designs would be produced and tested using
the production aggregates), it is not surprising that it recommended that the Contractor
be asked what age it would use for the ASTM C 1202 test to achieve the 1,000
Coulombs requirement, in circumstances where it had not achieved that requirement at
the time of the February 2011 Submittal and so was not compliant with the Employer’s
Requirements. By asking for the provision of test results which substantiated that the
proposed concrete mix designs met the stipulated ASTM C 1202 requirements (as the
ACP did in its Comment No. 3 on the February 2011 Submittal),221 that is in substance
what the ACP was asking for: obviously the test results would specify the age at which
the samples had been tested.

4.6

In the SOR, the other matters from this period upon which the Contractor relies are
Prof. Di Pace’s comments in late February 2011, as to whether there was a risk of
chloride-induced reinforcement corrosion and whether it made sense to retain a 1,000
Coulombs requirement in areas of lower salinity. The Contractor relies upon these
(repetitively) at a number of points in the SOR.222 The ACP has already made the point

221
222

See Employer Submittal Review Comments to Submittal No. 03 30 00-023, Rev. 1 dated 21 February 2011
at Exhibit C-0189. {C-0189}
See, for example, paragraphs 12, 27, 68(b) and (c), 74, 90, 210, 253, 254, 286 and 359 of Chapter VI from
pdf page 936 of the SOR. {SOR/936} The same point is relied upon by the Contractor’s experts in the reports
served with the SOR: see, for example, paragraphs 63 and 112 on pdf pages 16 and 29 of the First Expert
Report of Mr. Khaled W. Awad {C-EX-14/16} {C-EX-14/29}; paragraphs 88 and 142 on pdf pages 32 and
50 of the First Expert Report of Dr. Matthew D’Ambrosia {C-EX-16/32} {C-EX-16/50}; paragraphs 14,
39, 48, 52 and 77 from pdf page 6 of the Second Expert Report of Prof. Sidney Mindess {C-EX-21/6} and
paragraph 98 on pdf page 28 of the Second Expert Report of Prof. Lars-Olof Nilsson. {C-EX-23/28}
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in paragraph 3.6(d) above that these comments are irrelevant to the issues before the
Tribunal. As at February 2011, the 1,000 Coulombs requirement was a contractual
requirement pursuant to the Employer’s Requirements for all SMC throughout the
structure, with which the Contractor had to comply, and with which its February 2011
Submittal failed to comply.
4.7

However, given the Contractor’s failure to comply with that requirement, given the
delay already caused to the Works, and given the Contractor’s issuing of RFV No. 057,
the ACP was then placed in the difficult position where it had to decide whether or not
to vary that contractual requirement (as explained further in the SOD).223 The varying
salinity levels throughout the structure were obviously an important consideration in
that decision, and informed the response which the ACP made to the RFV on 24 March
2011.224

4.8

The ACP notes also that the Contractor has misunderstood and/or misrepresented what
Prof. Di Pace was saying at the time. Given the irrelevance of the point, this need not
detain the Tribunal, but the ACP refers to paragraphs 15-42 and 61-63 of the Second
Witness Statement of Prof. Di Pace on this point; and also paragraphs 50-54 of the
Second Witness Statement of Cheryl George.
b.

Meeting of 16 February 2011

4.9

The Contractor continues, in the SOR,225 to set great store by the meeting of
16 February 2011, even though it never raised this as an issue at the time, and even
though it does not feature in the contemporaneous correspondence, as already set out
in the SOD.226

4.10

Given that both Parties rely upon the contemporaneous minutes of the meeting as
evidence of what was said (and what was not said) and by whom, the real issue between
the parties is as to how that should be characterised; the effects of that under the
Contract; and causation.

4.11

As to characterisation, the ACP’s case is as pleaded in the SOD, and as further
confirmed (in terms of the involvement of the ACP’s senior management) by the
evidence of Mr. Alemán and Mr. Quijano.227

4.12

As to the effects, the Contractor’s case as stated in the SOR is as follows:228
“Following ACP’s admission in this arbitration regarding the
scope of Sub-Clause 5.2 of the Conditions of Contract, it is now
undisputed that ACP did not have the authority to prevent GUPC
from starting SMC works based on the February 2011 submittal

223
224
225
226
227
228

See paragraphs 7.107-7.112 of Chapter VII from pdf page 743 of the SOD. {SOD/743}
See Letter from the ACP to the Contractor (IAE-UPC-0559) dated 24 March 2011 at Exhibit C-0661.
{C-0661}
See paragraphs 124-127 and 303-306 of Chapter VI from pdf pages 970 and 1017 of the SOR. {SOR/970}
{SOR/1017}
See paragraphs 7.97-7.106 of Chapter VII from pdf page 741 of the SOD. {SOD/741}
See paragraphs 18-22 from pdf page 6 of the Second Witness Statement of Alberto Alemán {R-WS-17/6}
and paragraphs 28-32 from pdf page 8 of the Third Witness Statement of Jorge Quijano. {R-WS-18/8}
See paragraph 127 of Chapter VI on pdf page 971 of the SOR. {SOR/971}
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presented for ACP’s review. Consequently, ACP acted in breach
of Sub-Clause 5.2 of the Conditions of Contract…” (emphasis as
in original)
4.13

4.14

This case is confused and wrong in a number of respects:
(a)

what the Contractor calls an “admission” is in fact part of the ACP’s positive
case, as clearly set out in the SOD.229 Pursuant to Sub-Clause 5.2 [Contractor’s
Documents] of the Conditions of Contract, the ACP reviewed the February 2011
Submittal, but did not exercise, or even purport to exercise, a right of approval.
Accordingly, no question of the Contractor not being entitled to proceed by
reason of Sub-Clause 5.2 [Contractor’s Documents] of the Conditions of
Contract arises;

(b)

the Contractor is wrong to assert that it follows from this that the ACP did not
have the authority to prevent the Contractor from starting the SMC works based
on the February 2011 Submittal. The Contractor did not have, by reason of the
inadequacies of the February 2011 Submittal, an SMC mix which was
compliant with the terms of the Contract. Accordingly, the ACP had a
contractual right to suspend progress of that part of the Works (pursuant to SubClause 8.8.1 [Suspension of Work] of the Conditions of Contract); and because
the cause would have been the responsibility of the Contractor, the Contractor
would not thereby have been entitled to an extension of time or payment of any
further sums under the Contract as a result thereof (pursuant to Sub-Clause 8.8.2
[Suspension of Work] of the Conditions of Contract).

(c)

as events transpired, there was no need for the ACP to exercise that contractual
right and it did not, but it certainly had it. For the avoidance of doubt, if (which
is denied) anything which the ACP did amounted to suspension of the SMC
works, then it is the ACP’s case that it was entitled so to suspend, and the
Contractor is entitled to neither time nor money under the Contract as a result;

(d)

it is simply a non sequitur to allege that ACP acted in breach of Sub-Clause 5.2
[Contractor’s Documents] of the Conditions of Contract. Sub-Clause 5.2
[Contractor’s Documents] is a clause which gives the ACP certain contractual
powers. If it does not have those powers, it cannot exercise them, and the
contractual consequences do not flow; but that does not amount to a breach of
the clause. The ACP refers further to paragraphs 4.36-4.41 of Chapter VII of
the SOD on this same subject.

As to causation, the Contractor’s case makes no sense and obviously fails. Mr.
Zaffaroni’s evidence on this is set out in paragraphs 136-140 of his Third Witness
Statement. In summary:
(a)

229

Mr. Zaffaroni’s focus in paragraph 137 is on what he describes as the ACP’s
threat to issue a letter of suspension if the Contractor proceeded with the works.
The ACP would have been perfectly justified in issuing such a letter of
suspension;

See Section 4 of Chapter VII from pdf page 671 of the SOD. {SOD/671}
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(b)

his focus in paragraph 138 is on the ACP’s letter dated 18 February 2011 and
the statement therein that “the Employer has no alternative but to put the
Contractor on notice that any placement of structural concrete, before
satisfactorily solving the above issues, will not be accepted”. As pointed out in
the SOD,230 if the Contractor had proceeded to pour what would have been
defective SMC, because it did not comply with the Contract, the ACP would
not have been obliged to pay for that concrete (and the Contractor would have
been obliged to make good the defective work);231

(c)

in paragraph 139, he rehearses the Contractor’s case as set out in paragraph 4.12
above, which is confused and wrong for the reasons given above;

(d)

in paragraph 140 he concludes his analysis as follows:

4.15

The Contractor did not have compliant SMC designs and was not ready to start SMC
placement, for all the reasons given in the SOD and herein. But even on Mr. Zaffaroni’s
own evidence, the Contractor’s case is exposed: the risk which the Contractor faced
was not because of anything which the ACP did. The risk in question was the risk of
pouring non-compliant SMC, having to then replace that concrete and not being paid
for it.

4.16

Moreover, the Contractor’s case might be tested in this way: what SMC does the
Contractor allege that it would have poured in February 2011? That is left unstated by
the Contractor’s case. It is clear from the chronology leading up to the February 2011
Submittal and from that submittal itself that the Contractor’s work on the CMD was not
complete. It still intended to carry out further tests to address the contamination of the
pozzolan. It still intended to submit a document addressing the “pertinence” of the
1,000 Coulombs requirement. It still intended to carry out tests on concrete produced
using the actual production aggregates.

4.17

The Contractor could not and would not have poured concrete in accordance with any
of the mix designs referred to in the February 2011 Submittal without further work. If
it had done, it would have been in breach of the Contract. As already set out above, if
the position at the time of the February 2011 Submittal was that the Contractor could
not pour SMC which was in compliance with the terms of the Contract, then the
assertion upon which it must rely to assert its claim for an extension of time (that it
would have commenced pouring SMC in February 2011) cannot be sustained. The
Contractor cannot rely upon what would have been a breach of the Contract to make
good its claim.

230
231

See paragraph 4.43 of Chapter VII on pdf page 681 of the SOD. {SOD/681}
See Sub-Clauses 7.5 [Rejection] and 14.6 [Issue of Interim Payment Certificates] on pdf pages 79 and 110
respectively of the Conditions of Contract at Exhibit R-0007. {R-0007/79} {R-0007/110}
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4.18

4.19

As appears from what follows below, following the February 2011 Submittal, the
Contractor proceeded to do exactly what it had intended to do:
(a)

it proceeded with further tests, to seek to address the issue of the contaminated
pozzolan;

(b)

it produced RFV No. 057 (attaching the SIMCO paper on the pertinence of the
1,000 Coulombs requirement); and

(c)

it proceeded to undertake the tests on concrete produced using the actual
production aggregates.

The meeting of 16 February 2011 had no effect on any of these events.
c.

Other events between the February and March 2011 Submittals

4.20

At the Pacific Site weekly construction meeting on 23 February 2011, the Contractor
noted, consistently with everything that had gone before and in the context of the
pouring of lean (rather than structural marine) concrete which had started, that “GUPC
must reproduce the mix design on site; otherwise it’s useless to start pouring”.232

4.21

The ACP has already referred above to the issuing of RFV No. 057 on 24 February
2011.233 The Contractor would not and could not properly have poured SMC without
awaiting a response to that RFV.

4.22

Also on 24 February 2011, Dr. Marchand sent an email to Dr. Schrader, asking whether
he had met with Mr. Zaffaroni and whether there was “[a]ny news on the silica fume
front”. Dr. Schrader responded on the same day in these terms:234

232

233
234

See item 0003.030S on pdf page 10 of the Minutes of the Pacific Site Weekly Construction Meeting dated 2
March 2011 (recording also what had happened at the meeting on 23 February 2011) at Exhibit R-0839.
{R-0839/10}
See Request for Variation No. 057 dated 24 February 2011 at Exhibit C-0651. {C-0651}
See email from Dr. Schrader to Dr. Marchand et al. dated 24 February 2011 at Exhibit R-1180. {R-1180}
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4.23

By 8 March 2011, it appears that the Contractor had already sent to CICP a draft of
what would become its March 2011 Submittal, because CICP produced comments
dated 8 March 2011 on that draft.235 CICP’s opening general comments are telling:

4.24

Thus, critically, CICP noted that the “supporting data for compliance with ER and
concrete specs” was “not apparent”. The ACP agrees (see further below).

4.25

As to CICP’s more specific comments, the ACP notes in particular the following:

235

(a)

Comment 6:

(b)

Comment 7:

See CICP’s General Submittal Review Comments dated 8 March 2011 at Exhibit C-1086. {C-1086}

63

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 679 of
843

(c)

Comment 19:

4.26

In this last comment, one sees confirmation that CICP’s opinion at the time was the
ASTM C 1202 results in the February 2011 Submittal “did not meet ASTM C1202 limit
for 1000C”. The query as to why permeability testing for the new concrete mixes was
no longer applicable was, of course, very apposite: the point is that it was applicable,
but had not been satisfactorily addressed, as considered further below.

4.27

On the eve of the submission of the March 2011 Submittal, on 9 March 2011, Dr.
Marchand emailed the Contractor in these terms:236

4.28

This prompted an exchange of emails, which included the following comment from Dr.
Schrader in his email of 10 March 2011:237

4.29

Mr. Zaffaroni’s final word on the subject was as follows:238

236
237
238

See pdf page 2 of email from Dr. Marchand dated 9 March 2011 at Exhibit R-1175. {R-1175/2}
See pdf page 1 of email from Dr. Schrader dated 10 March 2011 at Exhibit R-1175. {R-1175/1}
See pdf page 1 of email from Mr. Zaffaroni dated 10 March 2011 at Exhibit R-1175. {R-1175/1}
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4.30

The references made here to page 2 of Appendix 2 appear to have been to a draft of the
March 2011 Submittal then in circulation, which included a two-page Appendix 2, the
first page of which was eventually omitted from the March 2011 Submittal.239

5.

THE MARCH 2011 SUBMITTAL

5.1

The March 2011 Submittal was submitted by the Contractor to the ACP on 10 March
2011.240 The ACP addressed in detail the deficiencies in the March 2011 Submittal in
the SOD and the evidence served therewith.241 For the purposes of this Rejoinder, the
ACP emphasises the following three points in response to the SOR.

5.2

First, in responding to the ACP’s comments and CICP’s comments on the February
2011 Submittal,242 there was no suggestion that the comments were unwarranted or that
the February 2011 Submittal had in fact complied with the Employer’s Requirements.
There was acceptance by the Contractor that it had not.

5.3

Secondly, the basic deficiencies with the February 2011 Submittal had not been
remedied. Thus, to consider the points addressed in paragraphs 3.8-3.68 above:

239
240
241

242
243

(a)

the March 2011 Submittal remained confusing, piecemeal and incomplete: a
view in substance shared by CICP (see paragraph 4.23 above);

(b)

there remained no CICP approval of the March 2011 Submittal;

(c)

in relation to the 1,000 Coulombs requirement, there were no further ASTM C
1202 results presented in the updated SIMCO report (now forming Appendix 2
to the submittal)243 for the S1 and S8 mixes. The column in the table for the S9
mix was replaced with a column for the S11 mix. Again the results were the
average of just two samples, and so did not even begin to be compliant with the
Employer’s Requirements. Again none of the results was close to achieving the
maximum passed charge of 1,000 Coulombs. And again there was no
suggestion by the Contractor or SIMCO that there was compliance with the
1,000 Coulombs requirement. Quite the opposite. It was again expressly
accepted that the results “do not respect the 1000 C requirement”;

(d)

Nor was there any extrapolation undertaken in relation to those figures, to seek
to show that the 1,000 Coulombs requirement would be met at some point in

See Appendix 2 on pdf page 22 of Draft Report – Final Concrete Types and Mixes, Part 1 dated 9 March
2011 at Exhibit R-1282. {R-1282/22}
See Submittal 03 30 00-023, Rev. 2 dated 10 March 2011 at Exhibit C-0471. {C-0471}
See paragraphs 7.113-7.115 and 8.28-8.34 of Chapter VII from pdf page 745 of the SOD, and the evidence
to which reference is made there. {SOD/745} See further paragraphs 112-113 on pdf page 32 of the Second
Expert Report of Calvin McCall. {R-EX-28/32}
See Appendices 17 and 18, respectively, on pdf pages 312 and 316 of Submittal No. 03 30 00-023, Rev. 2
dated 10 March 2011 at Exhibit C-0471. {C-0471/312} {C-0471/316}
See pdf page 21 of Submittal No. 03 30 00-023, Rev. 2 dated 10 March 2011 at Exhibit C-0471. {C-0471/21}
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the future (still less the setting out of the methodology, results and relevance of
such extrapolation). The relevant passage is as follows:244

The reference in the table to the 91-day results as being “TBD” (to be
determined) confirms the fact that the tests were ongoing, as addressed further
below;

5.4

244
245
246

(e)

the fact that the pozzolan used in the mixes which were the subject of the tests
reported in the March 2011 Submittal was contaminated was not further
addressed beyond what had been said in the February 2011 Submittal (save
insofar as it was made clear that further tests remained necessary: see further
below);

(f)

the position on shrinkage remained the same, save again that, in responding to
the CICP comments, the Contractor recognised the need for further testing.

The ACP’s third point on the March 2011 Submittal is an important one. All the way
through the March 2011 Submittal, it is evident that the Contractor and SIMCO
considered that the process of finalising the SMC mix designs was ongoing and had not
yet been concluded; that there was the need for further work to be done and further tests
to be undertaken. To take but a number of examples of this from the text of the March
2011 Submittal:
(a)

in Section 2.0 of the body of the report, it is clear that the process of validating
testing is not yet finished:245

(b)

this is confirmed in Section 3.0:246

See pdf pages 44 and 45 of Submittal No. 03 30 00-023, Rev. 2 dated 10 March 2011 at Exhibit C-0471.
{C-0471/44} {C-0471/45}
See pdf page 6 of Submittal No. 03 30 00-023, Rev. 2 dated 10 March 2011 at Exhibit C-0471. {C-0471/6}
See pdf page 8 of Submittal No. 03 30 00-023, Rev. 2 dated 10 March 2011 at Exhibit C-0471. {C-0471/8}
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247
248
249
250

(c)

Section 6.0 of the body of the report is entitled “Program for the Validation of
Final Mixes” and states as follows:247

(d)

attached to the report at Appendix 14 is the “program of Final Mix Preparation
and Testing”. This is a bar chart which shows the final mix testing as extending
into April 2011:248

(e)

Section 7.0 of the report introduces Dr. Schrader’s report (which appears at
Appendix 3) and notes that this report “gives preliminary results for test
mixes”;249

(f)

Appendix 1 to the submittal is described as “Final Concrete Mix Design To be
Verified under Part 1, Stage III Testing” (emphasis added);250

See pdf page 12 of Submittal No. 03 30 00-023, Rev. 2 dated 10 March 2011 at Exhibit C-0471. {C-0471/12}
See pdf page 183 of Submittal No. 03 30 00-023, Rev. 2 dated 10 March 2011 at Exhibit C-0471.
{C-0471/183}
See pdf page 13 of Submittal No. 03 30 00-023, Rev. 2 dated 10 March 2011 at Exhibit C-0471. {C-0471/13}
See pdf page 17 of Submittal No. 03 30 00-023, Rev. 2 dated 10 March 2011 at Exhibit C-0471. {C-0471/17}
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(g)

the Conclusions and Recommendations section of the SIMCO report (which
appears as Appendix 2 to the submittal) makes clear that SIMCO’s work in
assessing the final concrete mix designs is ongoing:251

(h)

at the end of Appendix 2, there is a single sheet which contains some
information about the final design mixes, including the following:252
“Table with Candidate ‘Final Design Mixes’ and
Adopted Nomenclatures
(all mixes/samples to be made and tested as of March 3,
2011; test results by Fall Line to be reported **** in an
upcoming version of “FINAL CONCRETE types and
mixes” Document G00/UPCCTR-C0002)…
**** Test results at early age/s plus accelerated cure of
pertaining cylinders (as per ASTM C 684 and other
standards) will be continuously reported to ACP and
used
to
demonstrate
that
the
equivalent
(original/additional) Final Design Mixes will have
strengths and remaining properties (including
durability) similar to what it was achieved for similar
mixes made earlier with contaminated pozzolan and with
aggregates that were not produced with current
production equipment; in addition to testing the mixes
below identified, a complementary series of tests will be
made with the early production sand that was used in
non-critical placements for the start of construction in
order to further verify its acceptability)”
This reflects the appreciation that, because of the contaminated pozzolan, the
tests which had been done on the mixes which were the subject of the February

251
252

See pdf page 59 of Submittal No. 03 30 00-023, Rev. 2 dated 10 March 2011 at Exhibit C-0471. {C-0471/59}
See pdf page 84 of Submittal No. 03 30 00-023, Rev. 2 dated 10 March 2011 at Exhibit C-0471. {C-0471/84}
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2011 and March 2011 Submittals had to be redone on mixes prepared without
contaminated pozzolan.
5.5

The foregoing is consistent with the Contractor’s intention throughout, that the intended
final stage of the design process be the tests using the production aggregates. This has
been set out in detail in the chronology above (see paragraphs 2.9, 2.14, 2.31, 2.32,
2.37, 2.62, 2.71, 2.83, 2.84 and 3.71). But it would have been necessary in any event,
not least because of the problem with the contaminated pozzolan.

6.

THE MAY 2011 SUBMITTAL
a.

Introduction

6.1

It is clear that the ACP’s responses to the February 2011 and March 2011 Submittals
did not in any way impede the Contractor from doing what it intended to do all along,
and what it certainly needed to do in light of the contaminated pozzolan, which was to
proceed to produce mixes using production aggregates and to test those. What
happened during this process is considered in the SOD at paragraphs 7.116-7.127 of
Chapter VII, and the serious problems which the Contractor encountered were set out
in the May 2011 Submittal, as explained in paragraphs 7.128-7.147 of Chapter VII of
the SOD.253

6.2

As pleaded in the SOD, the May 2011 Submittal was a disaster. Rather than attempting
to demonstrate why its final mix designs were in compliance with the Employer’s
Requirements, the Contractor instead described the serious problems which it had
encountered (the causes of which were still not fully known to it) when using the
production aggregates, which meant that it was not in a position to start pouring SMC
at that time.

6.3

In the SOR, the Contractor makes four points in response, which the ACP takes in turn
below.
b.

Alleged irrelevance

6.4

The Contractor suggests that the problems which it encountered when using the
production aggregates are “irrelevant to what the Tribunal must decide”.254 That is
wrong. The issue is relevant to the question of what events caused how much delay.
The Contractor’s case (as to delay) based on what it says happened in February or
March 2011 fails as a matter of causation: the Contractor would always have done what
it went on to do, and would always have encountered those same problems. The
suggestion (in paragraph 389 of Chapter VI of the SOR) that “GUPC used the PLE
Basalt production aggregates crushed on site in the May 2011 SMC mixes in an attempt
to satisfy ACP’s unreasonable demands, in light of ACP’s unjustified comments on the
previous SMC submittals (of February and March 2011), regarding the lack of use of
actual production aggregates from the field” is patently wrong.

6.5

The Contractor also pleads that “ACP’s criticisms are also irrelevant because the SMC
A3 and SMC P3 mixes that were being submitted were functionally equivalent to the

253
254

See further paragraphs 115-117 on pdf page 33 of the Second Expert Report of Calvin McCall.
{R-EX-28/33}
See paragraphs 388-392 of Chapter VI from pdf page 1038 of the SOR. {SOR/1038}
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S11 and S8 mixes previously submitted with the February and March 2011 submittals,
respectively… Thus, ACP’s criticisms of the SMC A3 and SMC P3 mixes in the
submittal are relevant only to the fact that production materials were used in the SMC
A3 and SMC P3 mixes, which, as stated above, was a construction stage issue”.255 It
is difficult to follow the Contractor’s argument here. The point is that the concrete
which the Contractor would have poured if it had used the mixes set out in the May
2011 Submittal was obviously not compliant with the Employer’s Requirements: the
Contractor knew that, and made it clear in the May 2011 Submittal itself.
c.

Allegation that the arguments are ex post facto

6.6

The next point made by the Contractor in the SOR is that the ACP’s comments on the
May 2011 Submittal limited themselves to the fact that the submittal lacked verification
by the Contractor’s Design Team.256

6.7

Again it is difficult to understand the point being made by the Contractor here. The
problems which the Contractor had encountered were set out in detail on the face of the
May 2011 Submittal: as a result it was not suggesting that it utilise the mixes which
were the subject of the May 2011 Submittal; rather it proposed the preparation of its
new “rush” mixes, which were going to be the subject of further tests by the Contractor.
Thus, the May 2011 Submittal was not actually a submittal of a final concrete mix
design for the SMC at all, but a statement of the problems which it had encountered and
a description of a possible way forward.

6.8

There is nothing ex post facto about the simple pleading of these facts by the ACP now,
which facts were well known to all involved at the time.
d.

Suggestion that the ACP’s criticisms are grossly exaggerated

6.9

Three points are made by the Contractor under this heading in the SOR. The first is
that the issues were “normal” production issues. They were not. The May 2011
Submittal speaks for itself and expressly recognises that they went beyond “normal
start-up issues”:257

6.10

To give some context to this, the 14-day results for the ASTM C 1202 tests carried out
on the batch plant concrete (albeit again the average of two test results and therefore in
any event not compliant with the Employer’s Requirements) were between 6,779 and
10,376 Coulombs.258

255
256
257
258

See paragraphs 390 and 391 of Chapter VI on pdf page 1038 of the SOR. {SOR/1038}
See paragraph 393 of Chapter VI on pdf page 1039 of the SOR. {SOR/1039}
See pdf page 4 of Submittal No. 03 30 00-139 dated 5 May 2011 at Exhibit C-0474. {C-0474/4}
See pdf pages 30, 54 and 60 of Submittal No. 03 30 00-139 dated 5 May 2011 at Exhibit C-0474.
{C-0474/30} {C-0474/54} {C-0474/60}
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6.11

In any event, and however they might be characterised, these issues clearly caused
delays.

6.12

The Contractor’s second point is that, despite the problems, it was nevertheless able to
start pouring lean concrete.259 This takes the Contractor nowhere: lean concrete and
SMC are completely different, and have completely different contractual requirements.
The problem was that the concrete mixes designed and produced were not fit for use as
SMC.

6.13

The points are explained by Mr. Montanari in his Second Witness Statement.260 The
whole of the passage from paragraphs 175 to 190 are relevant, but just by way of
illustration, he says as follows at paragraphs 181 to 183:

6.14

Thirdly, the Contractor alleges that, had the ACP not caused delays with its unjustified
rejection of the previous SMC submittals, it (the Contractor) would have had more

259
260

It is worth noting that the Contractor was prepared to start pouring lean concrete without waiting for a Proceed
response to its lean concrete submittal.
See paragraphs 175-190 from pdf page 40 of the Second Witness Statement of Riziero Montanari.
{R-WS-27/40}
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resources at its disposal to resolve this issue.261 This allegation is wholly
unparticularised and is denied, not least because, as set out in the SOD and above, the
ACP’s response to the February and March 2011 Submittals was manifestly justified.
e.

Allegation that the ACP’s criticisms disregard the Contractor’s good faith and
transparency

6.15

This allegation is made and developed in paragraphs 403-407 of Chapter VI of the SOR,
but does not appear to go anywhere. The ACP’s criticism is that the Contractor did not
have, by the time of the May 2011 Submittal, a final SMC concrete mix design which
was compliant with the Contract; and nothing in the SOR addresses that point. For the
avoidance of doubt, the ACP does not accept that the Contractor’s response to the
problems identified in the May 2011 Submittal was appropriate (still less that it “went
above and beyond what was required” as alleged in paragraph 405 of Chapter VI of the
SOR).

6.16

Finally, at paragraph 408 of Chapter VI of the SOR, there is a throwaway comment that
“as demonstrated in Chapter IV of this SoR, any issues that GUPC encountered with
the production of aggregates in early 2011 are ACP’s responsibility”. The ACP has
responded to Chapter IV of the SOR in Chapter III above, but the ACP notes that the
Contractor has tendered no evidence that the problems which it encountered with the
coagulants and flocculants (as set out in the May 2011 Submittal, and which it there
identified as “the prime candidates for low strength”)262 were in any way the
responsibility of the ACP; and (for the avoidance of doubt) the same (if alleged) is
denied.

7.

SILICA FUME

7.1

It is clear from the SOR263 that the Contractor continues to rely upon:
(a)

the exchange of emails between Prof. Di Pace and Dr. Marchand between 14
and 17 May 2011; and/or

(b)

Prof. Di Pace’s presentation at the meeting on the afternoon of 21 May 2011,

as giving rise to the alleged instruction by the ACP to the Contractor to use silica fume
in the mixes for the low salinity areas.
7.2

The ACP takes these in turn below. However, before doing so, the ACP notes that it
remains entirely unclear what the Contractor’s positive case is in respect of silica fume.
In particular, it is entirely unclear how the Contractor contends that it was obliged to
use silica fume in circumstances in which that is patently not what happened; and what
it alleges that it would have done differently had the alleged instruction (which is
denied) not been given.

7.3

As to the first of these points, the ACP pleaded in paragraph 7.217 of Chapter VII of
the SOD that, following the ACP’s response to RFV No. 075, the ACP give the
Contractor’s Submittal Nos. 03 30 00-263 and 03 30 00-287 a “Proceed as Noted”

261
262
263

See paragraph 401 of Chapter VI on pdf page 1041 of the SOR. {SOR/1041}
See pdf page 4 of Submittal No. 03 30 00-139 dated 5 May 2011 at Exhibit C-0474. {C-0474/4}
See paragraphs 409-426 of Chapter VI from pdf page 1043 of the SOR. {SOR/1043}
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disposition.264 These were for mixes which contained no silica fume. The Contractor
has simply ignored this point in the SOR.
7.4

As to the second point, it is entirely unclear what the Contractor alleges that it would
have done (other than what it did) in order to solve the problems identified in the May
2011 Submittal.

7.5

Returning to the two events upon which the Contractor seeks to rely, as set out in
paragraph 7.1 above, and as to (a), Dr. Marchand simply asserts that it was clear to him
from the email exchange which he had with Prof. Di Pace that he (and the ACP) would
accept nothing but silica fume in the mixes.265 This is mere assertion, and does not seek
to address at all the detailed points made by Prof. Di Pace about the contents of those
emails, from which it is clear that Prof. Di Pace was setting out his personal views and
which make it clear that the emails cannot sensibly have been construed as an
instruction from the ACP.266

7.6

As to (b), Prof. Di Pace gives clear evidence in his First Witness Statement that, when
he made his presentation at the meeting on the afternoon of 21 May 2011, he was
introduced and introduced himself as stating his own personal views.267 The evidence
tendered by the Contractor is response is set out at paragraphs 416-418 of Chapter VI
of the SOR (setting out extracts from the Sixth Witness Statement of Mr. Möder; the
First Witness Statement of Mr. Casas; and the Second Witness Statement of Dr.
Schrader). Yet none of those witnesses directly puts in issue how Prof. Di Pace’s
presentation was introduced.268

7.7

The following extracts from minutes of the meeting on 21 May 2011 support the
evidence of Prof. Di Pace:269

7.8

The ACP refers further to paragraphs 82 to 83 of the Second Witness Statement of Prof.
Di Pace, paragraphs 73 and 74 of the Second Witness Statement of Ms. George,

264

265
266
267
268

269

See Employer Submittal Review Comments to Submittal No. 03 30 00-263, Rev. 1 dated 30 June 2011 at
Exhibit C-0671 {C-0671} and Employer Submittal Review Comments to Submittal No. 03 30 00-287, Rev.
1 dated 19 July 2011 at Exhibit C-0672. {C-0672}
See paragraph 167 on pdf page 43 of the Second Witness Statement of Dr. Jacques Marchand.
{C-WS-38/43}
See paragraphs 120-141 from pdf page 30 of the First Witness Statement of Prof. Guillermo Di Pace.
{R-WS-11/30}
See paragraph 150 on pdf page 35 of the First Witness Statement of Prof. Guillermo Di Pace.
{R-WS-11/35}
The highest it is put is perhaps in Dr. Schrader’s Witness Statement where he says “I can only reiterate that,
at this meeting, I felt that Dr. Di Pace was speaking for ACP”. See paragraph 84 on pdf page 23 of the
Second Witness Statement of Dr. Ernest Schrader. {C-WS-43/23}
See Email from Joe Cazares to Liliana Maldonado dated 21 May 2011 at Exhibit R-1116. {R-1116}
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paragraphs 71 to 73 of the Second Witness Statement of Mr. Lorenzo and paragraphs
44 and 45 of the Third Witness Statement of Mr. Quijano on this issue.
7.9

Nor is there any explanation in the SOR as to why in the contemporaneous
correspondence there was no claim for a Variation by the Contractor.270

7.10

It is suggested that the truth of the matter is that the Contractor was well aware that it
needed to do something to address the serious issues identified in the May 2011
Submittal, and that the use of silica fume was a sensible and viable option.

7.11

It is clear from the chronology set out above that the Contractor had been considering
the use of silica fume well before May 2011, albeit that Mr. Zaffaroni wished to keep
that consideration “secret”: see paragraphs 2.34(d), 4.22 and 4.27-4.29 above. Then,
in the May 2011 Submittal itself (which pre-dates the events relied upon by the
Contractor as set out in paragraph 7.1 above), silica fume mixes are identified as
possible mixes for low salinity areas.271

7.12

The Contractor also seeks to rely upon an email from Mr. Delgado dated 1 August 2011,
as in some way informing what happened in May 2011.272 This ignores both the fact
that the email came more than two months later and the context of the email. The email
was sent in relation to the proposal which the Contractor had made by its letter dated
28 July 2011.273 That included a proposal that, for mix SMCA3-375 (a mix which was
without silica fume) and for the Upper Chambers, there be a variation of the 1,000
Coulombs requirement, so that, instead, the requirement be one of “achieving an ASTM
C1202 test result of 3000 coulombs at 90 days”. That proposal was formally made by
way of a request for variation (RFV 077) dated 2 August 2011.274 That RFV made clear
that the proposal made was to allow the start of placement of the SMC in the Upper
Chamber and Lock Head 1 on the Atlantic side “while [sic] the adjustments in the
batching plants for the silica fume mixes are ready”. The ACP agreed to that RFV in
principle, on the terms set out in its letter dated 4 August 2011.275 Accordingly, it is
simply impossible to conclude from the email of 1 August 2011 on which the
Contractor relies that there was an “intention to interfere with [the] discretion of the
design-build contractor” or “intransigence”. Quite the opposite is the case. Nor is it
the case that the ACP would not allow the use of any SMC mix other than with silica
fume for the Upper and Middle Chambers and for Lock Heads 1 and 2.276

7.13

The ACP does not understand the point made in paragraphs 415 and 423 of Chapter VI
of the SOR as to the use of silica fume in the Upper Chamber: the slide on which the
Contractor relies gives three options, the first of which is “Change pozzolan”.

270
271
272
273
274
275
276

See, for example, paragraph 7.208 of Chapter VII on pdf page 767 of the SOD. {SOD/767}
See Appendix B on pdf page 75 of Submittal No. 03 30 00-139 dated 5 May 2011 at Exhibit C-0474.
{C-0474/75}
See paragraph 420 of Chapter VI on pdf page 1046 of the SOR. {SOR/1046}
See the Contractor’s letter to the ACP dated 28 July 2011 (GUPC-IAE-0866) at Exhibit R-0582. {R-0582}
See Request for Variation No. 0077 dated 2 August 2011 at Exhibit C-0911. {C-0911}
See letter from the ACP to the Contractor (IAE-UPC-0713) at Exhibit C-0912. {C-0912}
As alleged at paragraph 424 of Chapter VI on pdf page 1047 of the SOR. {SOR/1047}
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8.

IRRELEVANCE OF COMPARISONS WITH OTHER MIXES
a.

Irrelevance

8.1

The ACP set out in the SOD why comparisons between the S8 mix and mixes which
the Contractor subsequently developed and which it refers to in the SOC and the SOR
as “the SMC A3 and SMC P3 mixes” are irrelevant to the issues which the Tribunal
must decide in this arbitration.277

8.2

There is some measure of agreement from the Contractor’s experts on this issues. Thus:

8.3

(a)

Mr. Awad states that this issue is “only of limited relevance”;278

(b)

Prof. Nilsson states that the “behavior of similar mixes is…of secondary
importance in my opinion”.279

Accordingly, the ACP deals with this issue for the sake of completeness only, and in
response to paragraphs 427 to 445 of Chapter VI of the SOR.
b.

The mixes are different

8.4

The ACP set out in the SOD why the S8 mix is different from what the Contractor calls
“the SMC A3 and SMC P3 mixes”.280 In responding to those points in the SOR, the
Contractor relies heavily upon the evidence of Dr. D’Ambrosia (one of the Contractor’s
new experts, but who gave evidence to the DAB in Referral 11).281 In particular, the
Contractor seeks to rely upon the assertion that it is typical for mix materials to change
frequently in concrete production. What Dr. D’Ambrosia and the Contractor singularly
fail to deal with is the basic point that, where there are changes such as the changes
between the S8 mix and the subsequently developed SMC A3 and SMC P3 mixes, it is
necessary for the required data on the new mixes to be gathered and then submitted for
acceptance. This is expressly set out in Article 4.2.1.5 of ACI 301, reproduced for
convenience here:282

8.5

This is because a change as set out there renders the mix a new mix, and means that it
has to go through the qualification process again.

277
278
279
280
281
282

See paragraph 10.3 of Chapter VII on pdf page 783 of the SOD. {SOD/783}
See paragraph 134 on pdf page 35 of the First Expert Report of Mr. Khaled W. Awad {C-EX-14/35}
See paragraph 113 on pdf page 32 of the Second Expert Report of Prof. Lars-Olof Nilsson. {C-EX-23/32}
See paragraphs 10.4 to 10.11 of Chapter VII from pdf page 785 of the SOD. {SOD/785}
See in particular paragraphs 431 to 433 and 435 from pdf page 1050 of the SOR. {SOR/1050}
See Article 4.2.1.5 of ACI 301-05 on pdf page 17 of Exhibit R-0780. {R-0780/17} See further Article 5.2.2
of ACI 318 as set out in paragraph 140 on pdf page 37 of the First Expert Report of Calvin McCall.
{R-EX-15/37}
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8.6

8.7

As to the particular reasons why the mixes are different, these are addressed in further
detail in the second expert reports of Prof. Hooton and Mr. McCall (responding to the
opinions of Dr. D’Ambrosia and also those of the Contractor’s other experts), as
follows:
(a)

admixtures: paragraphs 73 to 86 of the Second Expert Report of Prof. Hooton
and paragraphs 134 to 145 of the Second Expert Report of Mr. McCall;

(b)

contaminated pozzolan: paragraphs 65 to 72 of the Second Expert Report of
Prof. Hooton and paragraphs 93 to 102 and 146 of the Second Expert Report of
Mr. McCall;

(c)

aggregates: paragraph 90 of the Second Expert Report of Prof. Hooton.

A further point arises from the point made by Mr. Awad that a lower w/cm ratio results
in lower permeability.283 This is pertinent because it appears from the various results
presented in respect of what are called “the SMC A3 and SMC P3 mixes” that there
were significant differences in the w/cm ratios in different samples, albeit that they were
given the same designation by the Contractor. This is addressed in detail in paragraphs
91 to 97 of the Second Expert Report of Prof. Hooton and paragraphs 128 to 133 of the
Second Expert Report of Mr. McCall. Prof. Hooton’s conclusion is as follows:284

c.

Results from the different mixes

8.8

As to the results from such ASTM C 1202 testing as was carried out on the different
SMC A3 and SMC P3 mixes, even if they were relevant (which they are not), they
would not assist the Contractor. In response to the points taken by the Contractor in
the SOR,285 Prof. Hooton’s further analysis may be found in paragraphs 98-105 of his
Second Expert Report. There can be no (and indeed there is no) dispute that significant
numbers of the cores and/or cylinders tested did not meet the 1,000 Coulombs
requirement even after a year or more. As Prof. Hooton observes:286

8.9

On this point, it is noteworthy that one of the points which the Contractor makes in the
SOR to seek to avoid the significance of these results is that curing on some of the
samples had been stopped after 90 days, so that the results “cannot be used to verify the

283
284
285
286

See paragraph 136 on pdf page 36 of the First Expert Report of Mr. Khaled W. Awad. {C-EX-14/36}
See paragraph 97 on pdf page 35 of the Second Expert Report of Prof. Doug Hooton. {R-EX-23/35}
See paragraphs 442 to 445 of Chapter VI from pdf page 1052 of the SOR. {SOR/1052}
See paragraph 104 on pdf page 36 of the Second Expert Report of Prof. Doug Hooton. {R-EX-23/36}
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impact of long-term curing on the evolution of the ASTM C1202 results”.287 Yet, as
pointed out by Prof. Hooton,288 90 days curing is significantly more than the 14 days
curing which was used for the concrete which was actually placed. This point made by
the Contractor rather confirms the significance of the relationship between curing in the
laboratory and the position in the field, a point on which the ACP touches further in
paragraph 9.6 below.
8.10

As to the Contractor’s reliance on press statements as to the quality of the concrete,289
the ACP refers to paragraphs 56 to 58 of the Third Witness Statement of Mr. Quijano.

9.

OTHER MATTERS
a.

9.1

Introduction

There are a number of a further minor and/or irrelevant matters addressed in the SOR
and the accompanying evidence. The ACP deals with them briefly below.
b.

The Contractor’s defence of STADIUM generally

9.2

In a relatively short section of his first expert report, Prof. Hooton explained some of
the limitations with service life models in general and STADIUM in particular.290 The
context of this explanation is set out in paragraphs 6.82-6.87 of Chapter VII of the SOD:
there were good reasons why an employer would wish to include contractual
requirements (including the 1,000 Coulombs requirement) which go beyond a designlife requirement, given the uncertainties which exist in respect of the prediction of any
service life at the design stage. However, the point is purely a contextual one, since the
Contract clearly did include such further contractual requirements and the Contractor
was clearly obliged to comply with them. Ultimately, this is accepted by the Contractor.

9.3

This short section of Prof. Hooton’s report has prompted much expert evidence from
the Contractor in reply, on the question of the shortcomings or otherwise of service life
models in general and STADIUM in particular.291 It is unlikely that the Tribunal will
need to spend much, if any, time considering that evidence. However, should the
Tribunal be interested, there is a reply from Prof. Hooton in his Second Expert
Report.292
c.

9.4

287
288
289
290
291

292

Alleged confusion between laboratory and field conditions

In paragraphs 115-120 of Chapter VI of the SOR, there is a suggestion by the Contractor
that the ACP in some way confused what it describes as the “mix qualification stage”
See paragraph 442 of Chapter VI on pdf page 1052 of the SOR. {SOR/1052}
See paragraph 103 on pdf page 36 of the Second Expert Report of Prof. Doug Hooton. {R-EX-23/36}
See paragraphs 446 to 450 of Chapter VI from pdf page 1054 of the SOR. {SOR/1054}
See Section VI from pdf page 52 of the First Expert Report of Prof. Doug Hooton. {R-EX-9/52}
See, for example, Section V from pdf page 24 of the First Expert Report of Mr. Khaled W. Awad;
{C-EX-14/24} Section VI from pdf page 38 of the First Expert Report of Dr. Matthew D’Ambrosia;
{C-EX-16/38} Section VII.A from pdf page 32 of the Second Expert Report of Prof. Sidney Mindess;
{C-EX-21/32} paragraphs 26-37 from pdf page 8 and Section VII.A from pdf page 35
of the Second Expert Report of Prof. Lars-Olof Nilsson {C-EX-23/8} {C-EX-23/35}; Section III from pdf
page 14 of the First Expert Report of Dr. Randall Poston {C-EX-24/14} and paragraphs 317-336 from pdf
page 1020 of the SOR. {SOR/1020}
See Section VI from pdf page 39 of the Second Expert Report of Prof. Doug Hooton. {R-EX-23/39}
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and the “construction stage”. There was and is no such confusion. As set out above, it
was, and remained throughout the Works, the intention of the Contractor to finalise the
mix design for the SMC using production aggregates, produced from the actual
crushing plant to be used for the Works. That was an integral part of its mix design
process. Rather, and again as set out above, it is the Contractor who now seeks to create
an artificial distinction between the mix design process and what it describes as the
“production issues”.
9.5

The Contractor also alleges that Prof. Hooton confuses the laboratory curing of concrete
with the field curing of concrete.293 Again, the Contractor is simply wrong about this.
In his First Expert Report, Prof. Hooton considered what the position would have been
if the Contractor had actually proposed a testing age of one year for the contractual
Coulombs requirement. This was in response to the case developed by the Contractor
(but, as the facts set out above make clear, divorced from reality) to the effect that it
would have been satisfactory if the 1,000 Coulombs requirement had been achieved at
one year. Prof. Hooton noted the importance of ensuring that the testing age selected
for evaluating compliance with the 1000 Coulombs requirement was comparable with
the curing practices selected by the Contractor for use in the field.294

9.6

Of course, all of this is hypothetical (and therefore ultimately irrelevant), since the
Contractor did not undertake testing at one year to establish compliance with the 1,000
Coulombs requirement before submitting its final design of the SMC mix (see the
chronology set out above). But the Contractor’s experts seem to have misunderstood
the point. In his Second Expert Report, Prof. Hooton explains the position as follows:295
296 297 298

293
294
295
296
297

298

See paragraphs 85, 119 and 268-278 on pdf pages 957 and 969 and from pdf page 1009 of the SOR.
{SOR/957} {SOR/969} {SOR/1009}
See paragraph 117 on pdf page 38 of the First Expert Report of Prof. Doug Hooton {R-EX-9/52} and
paragraphs 32-56 from pdf page 13 of the Second Expert Report of Prof. Doug Hooton. {R-EX-23/13}
See paragraphs 32-34 from pdf page 13 of the Second Expert Report of Prof. Doug Hooton {R-EX-23/13}
and paragraphs 81-82 on pdf page 23 of the Second Expert Report of Calvin McCall. {R-EX-28/23}
See paragraphs 115-122 from pdf page 37 of the First Expert Report of Prof. Doug Hooton. {R-EX-9/37}
See paragraph 57 on pdf page 16 of the Second Expert Report of Prof. Lars-Olof Nilsson; {C-EX-23/16}
paragraphs 69 and 74 on pdf pages 12 and 18 of the First Expert Report of Khaled W. Awad
{C-EX-23/12} {C-EX-23/18} ; paragraph 20 on pdf page 9 of the First Expert Report of Dr. Randall
Poston {C-EX-24/9} and paragraphs 71 and 73 from pdf page 24 of the First Expert Report of Dr. Matthew
D’Ambrosia. {C-EX-16/24}
See pdf page 77 of ACI 318-08, “Building Code Requirements for Structural Concrete and Commentary” at
Exhibit C-0648. {C-0648/77}
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d.

The ACP’s responses to the Contractor’s RFVs

9.7

The Contractor pleads to the ACP’s responses to the two RFVs advanced by the
Contractor (RFV No. 057 in February 2011 and RFV No. 069 in May 2011) in Section
VI of Chapter VI of the SOR. It is unclear from the SOR what relevance the Contractor
alleges that its case on this has to the resolution of the matters before the Tribunal. In
the SOC, the Contractor had advanced a case that the ACP “demanded” that RFV No.
057 should have no cost and time impact to the ACP and “insisted” that RFV No. 069
should have no cost or time implications.299 That case is now much downplayed in the
SOR, no doubt in light of the fact that, as the ACP pointed out in the SOD, it was the
Contractor itself who stated in both RFVs that the request would have no time or cost
implications.300

9.8

Despite the Contractor’s attempts to recharacterise what happened at the time, it is clear
that in each case the Contractor, by the RFV in question, was seeking a relaxation of
the contractual requirements, because it had appreciated that it could not comply with
them. In each case, the ACP was entitled to take some time properly to consider the
Contractor’s request for a variation; and in each case, the ACP responded positively
and constructively. The details of these responses were set out in the SOD and the
accompanying evidence.301 Further evidence is given by the relevant factual witnesses
in the witness statements accompanying this SOR: see paragraphs 57-64 of the Second
Witness Statement of Cheryl George and paragraphs 57-66 of the Second Witness
Statement of Miguel Lorenzo.

299
300
301

See paragraphs 1817 and 1853 of Chapter V on pdf pages 559 and 568 of the SOC. {SOC/559} {SOC/568}
See paragraphs 7.111 and 7.164 of Chapter VII on pdf pages 744 and 757 of the SOD. {SOD/744} {SOD/757}
See paragraphs 7.107-7.112 and 7.163-7.167 of Chapter VII from pdf pages 743 and 757 of the SOD.
{SOD/743} {SOD/757}
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e.

The departure of Mr. Zaffaroni

9.9

This is addressed at paragraphs 378 to 385 of Chapter VI of the SOR. Again it is unclear
what significance it is alleged to have in relation to the matters which the Tribunal must
decide. As pleaded in the SOD, Mr. Zaffaroni’s departure was no surprise given that
he had presided over 19 months of a failed and severely delayed mix design program.
Further evidence on Mr. Zaffaroni’s departure (responding to the evidence served with
the SOR) may be found in paragraphs 9 to 13 of the Second Witness Statement of
Alberto Alemán; and paragraphs 36 to 45 of the Third Witness Statement of Jorge
Quijano.

10.

THE CONTRACTOR’S CLAIM WAS NOTIFIED LATE, IS TIME-BARRED
AND
WAS
FAIRLY
DETERMINED
BY
THE
EMPLOYER’S
REPRESENTATIVE
a.

Late notification and time bar

10.1

This is addressed only briefly in the SOR, at paragraphs 453 to 459 of Chapter VI.
What is pleaded there is largely a rehash of paragraphs 1937 to 1945 of the SOC. The
ACP responded in paragraphs 11.1-11.12 of Chapter VII of the SOD. The specific
points which the ACP made there are in substance unanswered in the SOR, and the
ACP continues to rely upon those sections of the SOD.

10.2

In paragraph 454 of Chapter VI of the SOR, the Contractor appears to go further than
it did in the SOC. For the avoidance of doubt, the allegations made there (characterising
the ACP’s conduct, alleging that there were Variations pursuant to Clause 13
[Variations and Adjustments] of the Conditions of Contract and that the Contractor is
entitled to adjustments to the Contract Price, and that the requirement of notice under
Sub-Clause 20.1 [Contractor’s Claims] of the Conditions of Contract does not apply)
are denied. Similarly, the allegations in paragraph 458 of Chapter VI of the SOR (that
the ACP is acting disingenuously, obstructively or in bad faith) are denied. The facts,
as set out in the SOD, speak for themselves.
b.

Alleged breach of Sub-Clause 3.5 [Determinations]

10.3

This is addressed only briefly in the SOR, at paragraphs 460 to 467 of Chapter VI. The
Contractor having set out little of the history in the SOC, the ACP set out a fuller
chronology in paragraphs 11.13-11.24 of Chapter VII of the SOD. That chronology is
not put in issue in the SOR. The SOR does not materially add to the Contractor’s case
as set out in the SOC. The ACP denies the characterisation of the parties’ respective
conduct (and that of the Employer’s Representative) as set out in the SOR, and the ACP
continues to rely upon paragraphs 11.13-11.24 of Chapter VII of the SOD. There was
no breach of Sub-Clause 3.5 [Determinations] of the Conditions of Contract or of
Panamanian law.

11.

THE CONTRACTOR’S ALLEGED ENTITLEMENTS
CONTRACT AND PANAMANIAN LAW

11.1

In paragraphs 468 to 480 of Chapter VI of the SOR, the Contractor makes five points.
These overlap substantially with the points made in the SOC, and the ACP continues to
rely upon its answers to those points in the SOD.

UNDER

THE
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11.2

The Contractor’s first point concerns Sub-Clause 5.2 [Contractor’s Documents] of the
Conditions of Contract. The ACP has already considered the Contractor’s case on SubClause 5.2 [Contractor’s Documents] in paragraphs 4.12-4.19 above. The factual basis
for it is not made out; it is flawed; and it is denied. In paragraph 472, the Contractor
seeks to extend its case on Sub-Clause 5.2 [Contractor’s Documents] to the alleged
instruction that the Contractor use silica fume. There was no such instruction (as set
out above); and there is no explanation from the Contractor as to how this could in any
event amount to a breach of Sub-Clause 5.2 [Contractor’s Documents]. The same is
denied. Likewise the claim in paragraph 473 is denied. Accordingly and/or in any
event, paragraph 474 is denied.

11.3

The Contractor’s second point concerns alleged Variations under Clause 13 of the
Conditions of Contract. The factual premises for that claim and the claim itself are
denied, for all the reasons set out above and in the SOD.

11.4

The Contractor’s third point concerns Article 133(6) of the Regulation. The points
made in paragraph 476 are largely a recapitulation of the points already made in the
SOC, which were already in turn addressed in detail in the SOD (see in particular
paragraphs 12.2-12.6 of Chapter VII). The factual premises for the Contractor’s claim
and the claim itself are denied, for all the reasons set out above and in the SOD.

11.5

The Contractor’s fourth point concerns Article 134(4) of the Regulation and is largely
a repetition of paragraphs 1915 to 1919 of the SOC, which were addressed in detail in
the SOD (see in particular paragraphs 12.8-12.10 of Chapter VII). The factual premises
for the Contractor’s claim and the claim itself are denied, for all the reasons set out
above and in the SOD.

11.6

The Contractor’s fifth point concerns the obligation to act in good faith pursuant to
Article 1109 of the Civil Code. The Contractor repeats here the allegations already
made in the SOC (see the second sentence of paragraph 478 of Chapter VI of the SOR),
to which the ACP has already responded in the SOD (see in particular paragraph 12.11
of Chapter VII). It appears from paragraph 478 of Chapter VI of the SOR that the
Contractor is also alleging that the ACP failed to take account of the opinion of Prof.
Di Pace and that it forced the Contractor to use silica fume. For the reasons set out in
detail above, the Contractor is wrong on the facts on both of those issues, and it is
denied (in any event) that the ACP was in breach of any obligation to act in good faith.
Further and/or alternatively, as already pleaded in paragraph 12.11 of Chapter VII of
the SOD, the principle of good faith may not be used to modify the contractual
provisions (as the Cofferdam Final Award already found).302 Despite the Contractor’s
protestations to the contrary at paragraph 479 of Chapter VI of the SOR, that is precisely
what it is seeking to do here.

11.7

In the premises and/or in any event, paragraph 480 of Chapter VI of the SOR is denied.

302

See paragraph 345 on pdf page 79 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/79}
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1.

INTRODUCTION

1.1

This Chapter of the Rejoinder addresses the Contractor’s reply to the ACP’s defence to
the claim concerning the on-Site laboratories.

2.

OVERVIEW

2.1

The dispute concerning the on-Site laboratories is a straightforward matter of
contractual interpretation. The ACP’s position is that the contractual stipulation for onSite laboratories to be established by “independent testing organizations” required the
Contractor to engage an independent third-party to operate and manage the on-Site
laboratories. The Contractor, however, argues that, “GUPC was entitled to operate the
on-Site laboratories either using its own independent personnel or by retaining a thirdparty subcontractor for that purpose”.1

2.2

On such a critical issue as the testing of the concrete, the ACP maintains that the
Contract does not allow the Contractor to ‘grade its own work’ or create an artificial
independent organisation within itself. Accordingly, the contractual interpretation
contended for by the Contractor must be rejected.

2.3

In its SOR, the Contractor raises two new arguments in this Arbitration which it could
and should have raised in its SOC:

2.4

1
2
3
4

(a)

firstly, the Contractor seeks to limit the definition of the word ‘establish’ (as it
is used in the clause requiring that, “Any on-Site laboratories shall be
established by independent testing organisations”),2 in order to argue that the
role of the independent testing organisation was restricted to ‘bringing into
being’ the on-Site laboratory, rather than operating it.3 As the ACP explains,
however, this restrictive definition is wrong and also is at odds with the Parties’
contemporaneous understanding and the plain English meaning of the term;

(b)

secondly, the Contractor seeks to impute the meaning of the term
‘independence’ as it is used in one part of the Contract (to give “complete
independence” to supervisory staff to halt non-compliant construction work),4
to the interpretation of the term ‘independent’ in the context of the “independent
testing organizations”. As the ACP explains, however, this conflation is
entirely unfounded.

As such, the ACP fully maintains its position, as set out in Chapter VIII of the SOD,
that the Contractor is not entitled to reimbursement of the costs it expended in
subcontracting the on-Site laboratories work to Fall Line Panama. Rather, the ACP is
owed from the Contractor the sum of USD 21,238,187 (plus interest) which the ACP
paid pursuant to the DAB Decisions in Referrals 10 and 14B, which erred in their
reasoning.

See paragraph 29 of Chapter VII on pdf page 1074 of the SOR. {SOR/1074}
See Paragraph 1.10(J)(4) on pdf page 39 Section 01 04 00 [Quality Requirements] of the Employer’s
Requirements at Exhibit C-0718. {C-0718/39}
See paragraph 24 of Chapter VII on pdf page 1071 of the SOR. {SOR/1071}
See paragraph 39(c) of Chapter VII on pdf page 1078 of the SOR. {SOR/1078}
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2.5

Alternatively, even if the Contractor’s interpretation of the Contract is correct (which
is denied), the ACP counterclaims for the USD 21,238,187 it has already paid to the
Contractor less the amount the Contractor is found to be properly entitled to, as a result
of it subcontracting Fall Line Panama, which Mr. Fuchs has assessed to be
USD 13,587,290. Accordingly, the ACP counterclaims for USD 7,650,897, plus
interest.

3.

THE CONTRACTOR’S
CONTRACT
a.

3.1

INCORRECT

INTERPRETATION

OF

THE

Meaning of the term ‘established’ in the Employer’s Requirements

For the first time in this Arbitration, in the SOR the Contractor has argued about the
meaning of the word ‘established’ as it is used in Paragraph 1.10(J)(4) [Quality control
and Verification of the Works] of Section 01 40 00 [Quality Requirements] of the
Employer’s Requirements, which provides that:5
“Any on-Site laboratories shall be established by independent
testing organisations.”

3.2

Notably, the meaning and interpretation of the word ‘established’ was raised as an issue
by the Contractor in DAB Referral 1, but not in its SOC in this Arbitration.6 The ACP’s
position, notwithstanding that the argument been made late in these proceedings, is that
the Contractor’s interpretation is self-serving and wrong.

3.3

In its Statement of Case in DAB Referral 1 the Contractor stated “As per the Oxford
English Dictionary, ‘establish’ means, in the sense relevant to the matter in dispute,
‘set up on a permanent or secure basis, bring into being, found’”.7 Similarly, in its
SOR the Contractor says, in regards to Paragraph 1.10(J)(4) [Quality control and
Verification of the Works] of Section 01 40 00 [Quality Requirements] of the
Employer’s Requirements (above), that:8
“Even if this sentence could somehow imply the need for a thirdparty subcontractor (which it does not), by its own plain terms,
such a need would only apply to the initial establishment of the
on-Site laboratories. There is no language anywhere that could
be construed to require that a third-party subcontractor was

5
6
7
8

See Paragraph 1.10(J)(4) on pdf page 39 Section 01 04 00 [Quality Requirements] of the Employer’s
Requirements at Exhibit C-0718. {C-0718/39}
See paragraphs 15 and 24 on pdf page 7 of the Contractor’s Statement of Claimant in DAB Referral 1 at
Exhibit C-0739. {C-0719/7}
See paragraph 24 on pdf page 12 of the Contractor’s Statement of Claimant in DAB Referral 1 at
Exhibit C-0739. {C-0719/12}
See paragraph 24 of Chapter VII on pdf page 1071 of the SOR. {SOR/1071} See also paragraph 21 of Chapter
VII on pdf page 1070 of the SOR {SOR/1070} where it is stated, “The establishment (but not even operation)
of on-Site laboratories had only to be carried out by ‘independent testing organizations’…” and see also
paragraph 26(c) of Chapter VII on pdf page 1072 of the SOR {SOR/1072} where it is stated “…there is
nothing whatsoever in the language relied upon by ACP that related to the operation of the on-Site
laboratories after they were established”.
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required to operate the on-Site laboratories throughout the
Project.” (emphasis added)
3.4

This interpretation is incorrect.

3.5

As the correspondence in 2010 between the ACP and the Contractor shows, the Parties
shared a common understanding, contemporaneously, as to meaning of the term
‘established’, which is the same meaning contended for by the ACP in these
proceedings.

3.6

On 8 June 2010, for example, the Contractor wrote to the ACP stating, “GUPC intends
to establish a state-of-the-art laboratory at site, staffed by experienced and qualified
technicians” independent of its production team.9 The use of the word ‘establish’ in
this letter was clearly intended to mean more than simply ‘set up’. Indeed, whilst the
Parties disagreed at this time as to the meaning of ‘independent testing organizations’,
it was common ground that the laboratories needed to be set up and staffed to carry out
testing; the only issue being whether the Contract required this to be performed by an
independent third-party, distinct from the Contractor or not.

3.7

On 2 July 2010, the ACP replied to the Contractor, stating that, “any person or party
engaged or responsible for performing any tests at the on-site laboratory is to be
separate and distinct from the Contractor and impartial as to the results of any tests
conducted”.10 On this basis, it would have made little sense if an independent testing
organisation’ had set up the on-Site laboratories, but then left the Contractor to carry
out the testing itself. If this had occurred, the ACP would have had no independent and
impartial assurance that the testing being carried out was in accordance with the
Contract. The Contractor’s interpretation makes no commercial sense at all.

3.8

The Contractor’s 6 July 2010 letter indicated that the Contractor accepted this position,
and the normal understanding of the term ‘established’ in this context. As such, it stated
in this letter (referring to previous correspondence on the issue) “The above referenced
correspondence details GUPC’s intentions to establish independent On-Site Materials
Testing Laboratories for this Project at the Pacific and Atlantic job sites and ACP’s
responses”. The Contractor went on to propose inter alia the following steps to
establish the on-Site laboratories:11

9
10
11

See pdf page 1 of Letter from the Contractor to the ACP (GUPC-IAE-0278) dated 8 June 2010 at
Exhibit R-0416. {R-0416/1}
See pdf page 2 of Letter from the ACP to the Contractor (IAE-UPC-0264) dated 2 July 2010 at
Exhibit C-0724. {C-0724/2}
See pdf page 1 of Letter from the Contractor to the ACP (GUPC-IAE-0324) dated 6 July 2010 at
Exhibit C-0725. {C-0725/1} Indeed, in this letter the Contractor made reference to previous correspondence
which it said detailed “GUPC’s intentions to establish independent On-Site Materials Testing Laboratories
for this Project” and also noted that “…we wish to clearly establish a procedure which can be implemented
as soon as possible and thereby arrive at a point where concrete can be produced and tested on site.
Therefore GUPC proposes the following for the on-site testing laboratory”.

3
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(emphasis added)
3.9

Clearly, the Contractor, having proposed that it would employ and train its own local
technicians to staff the on-Site laboratories, understood that ‘establish’ meant more than
just the setting up of the on-Site laboratories; it also constituted their operation and day
to day running.

3.10

On 14 July 2010, the ACP wrote to the Contractor agreeing with the above steps
proposed by the Contractor save for employing and training local technicians because
that would not constitute an ‘independent testing organization’.12 Once again, the issue
between the Parties was who would perform the testing, not the meaning of the term
‘establish’ as it appears in the relevant provision of the Employer’s Requirements.

3.11

That much was again confirmed in the Contractor’s letter to the ACP of 26 October
2010 in which it stated:13

3.12

Therefore, although there was still disagreement as to whether the Contractor qualified
as an ‘independent testing organization’, there was clear agreement as to the meaning
of the term ‘establish’: the Contractor did not argue at this point that one entity must
set up the on-Site laboratories and another operate them. The question was about which
entity was an ‘independent testing organization’ under the Contract.

3.13

In fact, it was not until the Contractor gave notice under Sub-Clause 20.1 [Contractor’s
Claims] of the Conditions of Contract (that it considered itself entitled to an extension
of the Time for Completion and additional payment as a result of the ACP’s instructions
in respect of the on-Site laboratories), on 3 December 2010, that it ever argued for a
different meaning of the word ‘established’.14 This constituted a reversal of the
common understanding between the Parties up to this point that the establishment of
the on-Site laboratories included both their setting up and day to day operation.

12
13
14

See pdf page 2 of Letter from the ACP to the Contractor (IAE-UPC-0286) dated 14 July 2010 at
Exhibit C-0726. {C-0726/2}
See pdf page 1 of Letter from the Contractor to the ACP (GUPC-IAE-0438) dated 26 October 2010 at
Exhibit C-0730. {C-0730/1}
See Section 2.1 on pdf page 2 of Letter from the Contractor to the ACP (GUPC-IAE-0505) dated 3 December
2010 at Exhibit R-0474. {R-0474/2}
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3.14

In any event, even leaving aside this mutual understanding, the plain meaning of the
term ‘established’ in the context in which it is used can only, logically, mean to set-up
and operate. Independent testing organizations, as the name implies, are organizations
who are in the business of carrying out tests. There would be no value to the Parties to
have an independent testing organization design, procure, construct and set-up an onSite laboratory, but not actually undertake the actual testing it is designed to carry out.
The only meaning that makes sense, therefore, is that contended for by the ACP: that
Paragraph 1.10(J)(4) [Quality control and Verification of the Works] of Section 01 40
00 [Quality Requirements] of the Employer’s Requirements, which provides that “Any
on-Site laboratories shall be established by independent testing organisations”,15
requires an independent testing organization to set-up and operate the on-Site
laboratories.
b.

3.15

The Contractor’s incorrect use of the terms ‘independence’ and
‘independent’

In its SOR, the Contractor seeks to draw an equivalence between the meaning of the
terms ‘independence’ and ‘independent’ as they are used in two different contexts in
the Employer’s Requirements. At paragraph 18 of Chapter VII of the SOR, the
Contractor states:

(emphasis added)
3.16

At paragraph 27(a) of Chapter VII of the SOR, the Contractor states:

3.17

And, similarly, at paragraph 39(c) of Chapter VII of the SOR, the Contractor states:

15

See Paragraph 1.10(J)(4) on pdf page 39 of Section 01 04 00 [Quality Requirements] of the Employer’s
Requirements at Exhibit C-0718. {C-0718/39}
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(emphasis added)
3.18

The Contractor is, therefore, seeking to ascribe the meaning of ‘independence’ where
it is used as a noun in the context of the CQAM and CQCM’s responsibilities, to the
use of ‘independent’ where it is used as an adjective to describe the kind of testing
organisations permitted to establish the on-Site laboratories. Simply put, the Contractor
is saying that because the Employer’s Requirements described certain Contractor
responsibilities using a variation of the same word it used to describe the testing
organizations, so those testing organizations were to be Contractor run, rather than
third-party (or independently) run.

3.19

As a matter of logic, let alone as a matter of common sense or sound contractual
interpretation, this argument is wrong.

3.20

Firstly, the independence the CQCM and CQAM had by virtue of the Employer’s
Requirements was the “effective authority, management backing, and complete
independence to stop any and all noncompliant construction work that does not meet
the standards, specifications, or performance and safety criteria established for the
Works”.16 The paragraph provided the CQCM and CQAM with the positive
unencumbered right to stop work where appropriate in order to manage the construction
of the Works.

3.21

The nature of the independence of a testing organization is entirely different. The onSite testing organizations were required to be ‘independent’ so that they would be free
of bias and outside influence, so as to conduct important specialist tests concerning the
Permanent Works. Importantly, the independent testing organization had no positive
unencumbered right to interfere with the mix design process, stop work, or do anything
else related to the construction of the Works. Indeed, as an independent third party the
role of the testing organization was to conduct tests the results of which would be fed
to the Contractor (who in turn had a duty to make these available to the ACP).

3.22

Secondly, in contrast to Paragraph 1.10(J)(4) of the Employer’s Requirements which
mandates that the testing organizations are to be ‘independent’ and makes no reference
to the Contractor, Paragraph 1.03 [Quality Management Roles and Responsibilities] of
the Employer’s Requirements specifically requires the Contractor to occupy the quality
management roles.

3.23

This much is clear from Paragraph 1.03(A) [Organization and Role of the Contractor
with Respect to Quality] which stipulates that “The Contractor’s construction
organization executing the Works will perform the QC for the construction” and that

16

See Paragraphs 1.03(E) on pdf page 6 and 1.03(F) on pdf page 8 of the Employer’s Requirements at
Exhibit C-0718. {C-0718/6}
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“It shall be the responsibility of the Contractor to monitor the Works to determine if
they comply with relevant quality standards”.17
c.

Industry meaning of ‘Independent Testing Organization’

3.24

The Contractor seeks to downplay the significance of the sources ACP has relied on to
demonstrate that the phrase “independent testing organizations” is commonly
understood within the engineering and construction industry as meaning independent
of the contractor, particularly where non-compliance with technical specifications can
have serious consequences.

3.25

As to this:
(a)

the Contractor argues that SGS – the independent third-party consultant/testing
agent that the Contractor ultimately enlisted to audit its laboratories – was
“always required to audit the Contractor’s on-Site testing laboratories” and that
this “function was entirely separate from the Contractor’s operation of the onSite laboratories at issue”. The ACP agrees. However, what the Contractor has
chosen to ignore are SGS’ public statements as to independent third-party
testing, which statements demonstrate the industry understanding of the phrase
at issue in this dispute, irrespective of the question of what SGS’s ultimate role
on the Project was. Indeed, the Contractor has said nothing about SGS’s very
clear statement that:18
“Concrete and aggregate used in your construction
projects has to meet strict regulations and quality
standards. As these standards are often compulsory,
concrete and aggregate testing by an independent thirdparty is necessary to help assure compliance.”

(b)

17
18
19
20

the Contractor says that the excerpt cited by the ACP from the International
Building Code (IBC) 2009 is “questionable” as to “whether this Chapter from
IBC would even apply to the on-Site laboratory work at issue in this case (i.e.,
on-site laboratory testing of Materials and Plant)”. Tellingly, the Contractor
has not adduced any evidence (or argument) in support of this contention.
Moreover, it is misguided because the relevant definition provides that “An
approved agency shall be objective, competent and independent from the
contractor responsible for the work being inspected”. An ‘approved agency’ is
itself defined as “An established and recognized agency regularly engaged in
conducting tests or furnishing inspection services, when such agency has been
approved”.19 Further, Chapter 17 (where these definitions appear) relates to,
inter alia, “Structural Testing for Seismic Resistance”,20 the welding of

See Paragraph 1.03(A) on pdf page 2 of Section 01 04 00 [Quality Requirements] of the Employer’s
Requirements at Exhibit C-0718. {C-0718/2}
See pdf page 2 of Extract from SGS UK Webpage, Concrete and Aggregate Testing – Construction dated 30
August 2017 at Exhibit R-0765. {R-0765/2}
See from pdf page 1 of Chapter 17, Structural Tests and Special Inspections of the International Building
Code pp. 367-371 at Exhibit R-1286. {R-1286/1}
See pdf page 16 of Chapter 17, Structural Tests and Special Inspections of the International Building Code
pp. 367-371 at Exhibit R-1286. {R-1286/16}
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“Reinforcing Steel”,21 and the “Design Strength of Materials”.22
generally, the IBC deals with “Reinforced Concrete”;
(c)

More

the Contractor takes issue with the ACP’s use of an extract from the website of
the American National Standards Institute on the basis that:
(i)

it is from a section entitled “Third-Party Testing” and is therefore
“limited to describing the attributes of third-parties” and

(ii)

it also states that “Testing can also be performed by a first-party or a
second-party and is the most commonly used conformity assessment
activity”.23

3.26

As to (i), the value of the extract is in its definition of the term ‘independent’ which has
no bearing on whether the testing laboratory in question is a third-party: “Testing
laboratories are qualified as independent in that they do not possess an interest in the
person or organization that provides the object for conformity assessment or any user
interests in that object”.24

3.27

As to (ii) the conformity assessment to which this excerpt relates, “is a term used to
describe steps taken by both manufacturers and other parties to evaluate whether
products, processes, systems, or personnel adhere to the requirements identified in a
specified standard… conformity assessment has become a critically important aspect
of conducting business in the global marketplace”.25 It relates, quite obviously, to the
engineering and construction industry and many other sectors; its application is
instructive of the use of the term ‘independent’.

4.

THE CONTRACTOR’S TENDER

4.1

The ACP’s argument in the SOD, in respect of the Contractor’s Tender, is that nowhere
was it indicated in this document that the Contractor was not planning to use an
independent third-party testing laboratory.26 The Contractor’s response to this at
Section III of Chapter VII of the SOR does nothing to detract from this. Indeed, even
on its own case, put at its highest, all the Contractor can conclude is that “there is no
doubt that GUPC’s Technical Proposal, which later became part of the Contract,
indicated that it planned to operate the on-Site laboratories with its own personnel,
who reported to the CQCM and remained independent from the Contractor’s other
personnel performing the work being tested” (emphasis added).27 What the Contractor

21
22
23
24
25
26
27

See pdf page 5 of Chapter 17, Structural Tests and Special Inspections of the International Building Code
(2009) at Exhibit R-1286. {R-1286/5}
See pdf page 17 of Chapter 17, Structural Tests and Special Inspections of the International Building Code
(2009) at Exhibit R-1286. {R-1286/17}
See paragraph 27(b) of Chapter VII on pdf page 1073 of the SOR. {SOR/1073}
See pdf page 1 of American National Standards Institute Webpage Extract on Third Party Testing at
Exhibit R-0481. {R-0481/1}
See American National Standards Institute Webpage Extract on U.S. Conformity Assessment System
Exhibit R-1287. {R-1287}
See paragraphs 1.15-1.17 of Chapter VIII from pdf page 810 of the SOD. {SOD/810}
See paragraph 40 of Chapter VII on pdf page 1079 of the SOR. {SOR/1079}
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does not once say in its Technical Proposal – because it cannot – is that the on-Site
laboratories would be staffed by Contractor personnel.
4.2

4.3

As to the Contractor’s arguments concerning its Tender:
(a)

the Contractor argues that ACP’s Tender evaluation “confirms that ACP was
well-aware that GUPC planned to use third-party subcontractors only to
perform the off-site testing and the quality-audit functions described in the
Employer’s Requirements” (emphasis added).28 However, save for the first
bullet point of the broad excerpt the Contractor adduces in support of this
argument (at paragraph 36 of Chapter VII of the SOR), the excerpt does not
even relate to the on-Site laboratories: it is concerned instead with the
independent third-party audit requirements under Paragraphs 1.10(J)(3) and (5)
of Section 01 40 00 [Quality Requirements] of the Employer’s Requirements,
which provide for the certification of off-Site laboratories and the independent
third-party program required to conduct quality audits of the on-Site
laboratories;

(b)

the Contractor relies on the testimony of Mr. Zaffaroni who has stated that “on
every large project that I have managed [] the on-Site laboratories were
established and managed with the Contractor’s own independent personnel,
and in no case was the Contractor’s approach in this regard challenged by the
Employer”.29 The Contractor goes on to argue that “Notably, ACP in the SoD
submitted no witness statements from any of its Employees or consultants
contradicting, or in any way challenging, GUPC’s position as confirmed by Mr.
Zaffaroni”.30

As to this:
(a)

as Mr. Montanari pointed out in his First Witness Statement, Mr. Zaffaroni’s
position in relation to the on-Site laboratories is at odds with that of a project
manager who genuinely intended to ensure the independence and impartiality
of the on-Site laboratories. As Mr. Montanari commented:31
“I am perplexed that Mr. Zaffaroni has, in his Second
Witness Statement, claimed that the ACP “imposed the
requirement that tests had to be carried out by an
external organisation” and that “the only reason ACP
demanded this was to obtain direct access to the test
results of the concrete.” (emphasis added)

(b)

further, as Mr. Montanari has explained in his Second Witness Statement:32
“My experience has been very different. I have spent my
entire professional life working on large international

28
29
30
31
32

See paragraph 36 of Chapter VII on pdf page 1077 of the SOR. {SOR/1077}
See paragraph 37 of Chapter VII on pdf page 1077 of the SOR. {SOR/1077} and paragraph 162 on pdf page
47 of the Second Witness Statement of Antonio Zaffaroni. {C-WS-21/47}
See paragraph 38 of Chapter VII on pdf page 1077 of the SOR. {SOR/1077}
See paragraph 144 on pdf page 35 of the First Witness Statement of Riziero Montanari. {R-WS-15/35}
See paragraph 192 on pdf page 44 of the Second Witness Statement of Riziero Montanari. {R-WS-27/44}

9

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 708 of
843

construction projects. Since 1987 I have worked outside
the USA, mainly in the Middle East and Latin America;
the smallest project I have worked on since then still
being in the many tens of millions of dollars. In all that
time, I have never in my experience worked with a
contractor who did not hire an independent external
testing laboratory for the final testing of its work
products. Indeed, I have never encountered a client who
would have accepted the contractor using its own
personnel for final testing.”
4.4

In any event, even if for the sake of argument, industry practice was not to have an
independent third-party on-Site laboratory, Mr. Zaffaroni’s opposition to the stipulation
in the Employer’s Requirements for a third-party on-Site laboratory, and the
Contractor’s failure to comply with the Contract in this regard, cannot be excused on
the basis of ‘what he was used to’ on previous projects. Indeed, all Mr. Zaffaroni’s
testimony addresses is to explain why the Contractor did not comply.

5.

PANAMANIAN LAW

5.1

The Contractor’s position regarding the on-Site laboratories is unsupported by
Panamanian law. In the SOR, the Contractor states that, “unless ACP clearly required
that GUPC retain a third-party subcontractor to operate the on-Site laboratories,
GUPC was free to operate those laboratories with its own independent personnel”.33

5.2

This is clearly a matter of contractual interpretation (the relevant principles of which
are addressed in detail in Chapter II of this Rejoinder).34 The fundamental rule relevant
to the on-Site laboratories dispute is Article 1132 of the Civil Code,35 which provides
for the principle of in claris interpretation non fit. According to this principle, where
contractual terms are unambiguous they cannot be set aside (and, accordingly, when
the terms are “clear”, the “literal” sense of the terms must be followed).

5.3

Whether the contractual terms themselves are ambiguous is an objective question.36
The ACP submits that, when interpreted objectively, the Employer’s Requirements (in
particular paragraph 1.10(J)(4) [Quality control and Verification of the Works] of
Section 01 40 00 [Quality Requirements]) are unambiguous and required the Contractor
to engage an independent third-party to operate and manage the on-Site laboratories.

33
34
35
36

See paragraph 12 on pdf page 1067 of Chapter VII of the SOR {SOR/1067}
See Section 4 of Chapter II of this Rejoinder.
See Article 1132 of the Civil Code and its English translation on pdf page 112 of Exhibit C-LA-0001
{C-LA-0001/112} and from pdf page 2 of Exhibit R-LA-0121. {R-LA-0121/2}
See Prof. Carrasco Perera, Ángel. Derecho de Contratos, Thomson Reuters – Aranzadi, Cizur Menor
Navarra, 2ª Ed. 2017, p. 444 and its English translation on pdf page 22 of Exhibit R-LA-0166. {R-LA0166/22} who has opined that, “[a] clause is obscure because its literal meaning is indeterminate as regards
its factual supposition, when it is incomprehensible in any possible sense or generates a halo of vagueness
around a non-obscure nucleus, when it is wrong, or it is susceptible to several meanings, or lacks the
necessary elements to know in what way it will be operative”. See also paragraph 327 on pdf page 75 of the
Cofferdam Final Award at Exhibit R-0001. {R-0001/75} in which that Arbitral Tribunal stated, “the standard
to determine if the terms of a contract are clear or obscure must be an objective one. Therefore, the remaining
rules of contract interpretation will only come into play if the terms of the contract are objectively unclear or
ambiguous”.
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5.4

In that regard, to the extent the Contractor seeks to construe the Employer’s
Requirements as being ambiguous, this must be rejected: As Professor Carrasco has
stated, “the process of transforming a clause to being obscure when it is not, simply to
allow its subsequent interpretation against the beneficiary, is illegitimate”.37

6.

THE ACP’S CLAIM FOR AMOUNTS ALREADY PAID

6.1

The Contractor’s net claim in respect of the on-Site laboratories is for USD 2,058,336.38

6.2

For the reasons stated in Chapter VIII of the SOD and the preceding sub-sections of
this Chapter, the Contractor’s net claim for USD 2,058,336 must be rejected.

6.3

Additionally, the Contractor makes alternative claims for direct costs. It claims either
USD 16,348,214 on the basis of Ms. Ramey’s delay assessment, or USD 15,432,375
on Mr. Harvey’s assessment.39

6.4

Either way, as the ACP’s independent quantum expert has shown, the Contractor’s
alternative claims for direct costs are wrong because:
(a)

the costs associated with labor and vehicles remain unsubstantiated;40

(b)

in respect of labor costs:

(c)

37
38

39

40
41
42
43
44

(i)

even if the Tribunal determines that the Contractor is entitled to damages
for retaining FLP, the proper claim amount is the premium in labor costs
incurred by FLP, less the cost if the Contractor had self-performed the
work;41 and

(ii)

Mr. Hunter’s assessment of the deductive cost is understated;42

Mr. Hunter has erroneously included the costs associated with certain of FLP’s
variation orders in his assessment of additive costs.43 In this regard, the
Contractor has failed to establish that the variations were ones to which FLP
was properly entitled under the terms of the FLP subcontract. The Contractor
simply claims that the variations represent elements of the work which were out
of scope,44 but it has not provided the parts of the subcontract that defined the

See Carrasco Perera, Derecho de Contratos, 2017, p. 445 and its English translation on pdf page 22 of Exhibit
R-LA-0166. {R-LA-0166/22}
This is USD 274,720 lower than the USD 2,333,005 claimed by the Contactor in the SOC. The reduction is
due to the Contractor’s removal of costs associated with the 76 delay days previously claimed in connection
with the Cofferdam Arbitration, which EOT was not awarded. Note also that the Contractor’s net claim is
USD 23,296,473 including Profit, ITBMS and Financing less the USD 21,238,187 it has already received
from the ACP. See paragraph 37 on pdf page 21 of the Second Expert Report of Jeffrey Fuchs
{R-EX-20/21}.
See paragraph 4.2 on pdf page 13 of Second Expert Report of Martin Hunter. {C-EX-20/13} Note, Mr.
Hunter’s assessment does not take account of Mr. Harvey’s updated production analysis set out in his Second
Expert Report.
See paragraph 227 on pdf page 86 of the Second Expert Report of Jeffrey Fuchs.{R-EX-20/86}
See paragraph 242 on pdf page 91 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/91}
See paragraphs 242-246 from pdf page 91 of the Second Expert Report of Jeffrey Fuchs.{R-EX-20/91}
See Section 13.4.3 from pdf page 93 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/93}
See paragraphs 4.15-4.20 from pdf page 16 of Second Expert Report of Martin Hunter {C-EX-20/16} and
paragraph 352 of Chapter IX on pdf page 1158 of the SOR. {SOR/1158}
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original scope and would allow any assessment to be made as to whether those
were sums properly or reasonably awarded as a variation, or have anything to
do with the work that the Contractor was required to do under the Contract. It
is notable in this regard that the Claimants have argued that had the Contractor
staffed its own test laboratory it could have carried out the works that were the
subject of the FLP variations without incurring any additional cost. The
Claimants have not explained why, in those circumstances, Fall Line would
have incurred any additional cost either. Irrespective of whether the extra work
was strictly out of scope of the FLP contract (which the Claimants have
singularly failed to prove), if the change in scope did not in fact result in Fall
Line incurring any additional cost then it would be an unusual monthly lump
sum service provision contract that entitled the sub-contractor to further
payment. Where the Claimants have failed to provide the relevant sub-contract
documents the Tribunal cannot draw any inferences in their favour;

6.5

45
46
47

(d)

Mr. Hunter has erroneously excluded the projected running costs for the on-Site
laboratories from his assessment of deductive costs;45

(e)

Mr. Hunter has erroneously excluded overhead costs from his assessment of
deductive costs;46

(f)

the claim for prolongation costs in respect of FLP, for the 202 days of delay
claimed by the Contractor in this Arbitration, cannot be supported because:
(i)

as Mr. Harvey has shown the Contractor is culpable for this delay; and

(ii)

even if the Tribunal were to find in favour of the Contractor on this issue,
the prolongation costs are overstated.

Accordingly, the ACP’s independent quantum expert has opined that the Contractor’s
claim for direct costs and overhead is, at the very least, overstated by some
USD 7,713,281.47

See paragraph 275 on pdf page 99 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/99}
See paragraphs 277-278 on pdf page 100 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/100}
See on-Site laboratories section, paragraph 228 from pdf page 86 of the Second Expert Report of Jeffrey
Fuchs. {R-EX-20/86}
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6.6

6.7

48
49

Note, Mr. Fuchs’ assessment of direct costs and overhead has changed since his First
Expert Report because, as Mr. Fuchs explains, he has:48
(a)

included additive costs for the transfer study;

(b)

included deductive costs in respect of FLP’s planned labor, laboratory operating
(running) costs; and

(c)

included the net overhead adjustment representing the difference between the
overhead costs for managing a third party operator of the on-Site laboratories
under a contract versus the overhead costs for managing the on-Site laboratories
directly.

The ACP, therefore, has made the following two counterclaims (set out in the SOD, but
with revised figures, as below) in the alternative:
(a)

if the Tribunal finds that the Contract did require the Contractor to engage an
independent third-party laboratory, and that ACP did not vary the Employer’s
Requirements in this regard, then the ACP counterclaims for the monies it has
already paid to the Contractor pursuant to the DAB Decisions in Referrals 10
and 14B in the amount of USD 21,238,187, plus interest; or

(b)

if the Tribunal finds that the Contract did not require the Contractor to engage
an independent third-party laboratory, then the ACP counterclaims for the
amount it has already paid to the Contractor (as above) in the amount of
USD 21,238,187 less the amount the Contractor is properly entitled to as a result
of the said Variation (the “Overpayment”).49 The proper valuation of such
Variation has been determined by the ACP’s independent quantum expert to be
USD 13,587,290. The Overpayment, therefore, owing to the ACP under this
head of counterclaim is USD 7,650,897, plus interest.

See paragraph 233 on pdf page 88 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/88}
The amount to be deducted includes ITBMS which Mr. Fuchs has assessed in the sum of USD 1,167,746.
See paragraph 37 on pdf page 21 of the Second Expert Report of Jeffrey Fuchs {R-EX-20/21}.
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1.

INTRODUCTION

1.1

This Chapter of the Rejoinder addresses the Contractor’s reply to the ACP’s defence to
the Contractor’s delay claims, and the ACP’s response to the Contractor’s defence to
the ACP’s claim for delay damages. An Executive Summary of the ACP’s position is
set out at Chapter I of the Rejoinder.

1.2

The ACP does not restate its position in full which was set out in Chapter IX of the
SOD but responds only to matters arising out of the Contractor’s SOR.

2.

THE PARTIES’ POSITIONS

2.1

The Contractor seeks an EOT of 202 days which it says is made up of two elements:
(a)

24 calendar days from 28 January 2011 to 21 February 2011 owing to the
delayed submission of the SMC mix design which it alleges was due to “ACP’s
interference with the work to determine the exposure conditions to be used as
input parameters for STADIUM, as well as ACP’s decision not to accept the
accelerated curing of concrete samples for purposes of assessing the concrete’s
longer term properties”;1 and

(b)

178 calendar days from 21 February 2011 to 18 August 2011 due to the ACP’s
alleged wrongful rejection of the compliant SMC mix designs.2

2.2

The ACP’s position remains unchanged: the Contractor is not entitled to an EOT arising
out of the matters upon which it relies as it is responsible for the delays which occurred
up to the end of the relevant period, being 18 August 2011.

2.3

Accordingly, the ACP claims for delay damages, in the full sum up to the Delay
Damages Cap, as explained below.3

2.4

The Contractor’s response (albeit completely unparticularised) to the ACP’s claim for
delay damages is that, by reason of Panamanian law, the delay damages clause is
effectively invalid, because (so the Contractor argues) the ACP did not actually suffer
any losses due to the Contractor’s delays. The Contractor argues that the PAC-4 works
(the subject of a separate contract between the ACP and a third-party consortium) were
delayed until June 2016 which delayed the commercial operation of the expanded Canal
and, as such, the ACP “cannot apply delay damages if they do not compensate it for a
loss actually incurred”.4

2.5

As the ACP explains, for the purposes of the application of delay damages under the
Contract, it is totally irrelevant whether the ACP suffered any loss or not by reason of
the Contractor’s delays. Under Panamanian law, the agreed delay damages clause is
enforceable and no enquiry into the ACP’s actual losses is required, or relevant. In any
event, the PAC-4 works did not delay opening of the expanded Canal (the PAC-4 works

1
2
3
4

See paragraph 2 of Chapter IX on pdf page 1095 of the SOR. {SOR/1095}
See paragraph 2 of Chapter IX on pdf page 1095 of the SOR. {SOR/1095}
See also paragraphs 2.1-2.23 of Chapter IX from pdf page 831 of the SOD. {SOD/831}
See paragraph 235 of Chapter IX on pdf page 1135 of the SOR. {SOR/1135}
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were paced in accordance with the Contractor’s delays up to June 2016) and could have
been completed months earlier, had it been necessary to do so, as explained below.
3.

EXTENSIONS OF TIME UNDER THE CONTRACT

3.1

In this Rejoinder, the ACP has demonstrated that the Contractor is not entitled to an
extension of time either under Sub-Clause 8.4 [Extension of Time for Completion] of
the Conditions of Contract, or pursuant to Panamanian law. The Contractor’s assertions
to the contrary set out in paragraphs 5-7 of Chapter IX of the SOR are denied.
a.

3.2

The Contractor did not notify its claim for extension of time entitlement in
accordance with the Contract

Paragraphs 8-10 of Chapter IX of the SOR are denied. The ACP’s position that the
Contractor failed to comply with the notice requirements of Sub-Clause 20.1
[Contractor’s Claims] of the Conditions of Contract is as set out in the SOR. It is telling
that the Contractor has been unable to answer any of the points which the ACP set out
at length in the SOD to demonstrate the Contractor’s failure to comply with the notice
requirements. The ACP relies on its arguments set out at Section 11 of Chapter VII of
the SOD which comprehensively demonstrated that:
(a)

the Employer’s Representative carried out his duties in accordance with SubClause 3.5 [Determinations] of the Conditions of Contract;

(b)

the Employer’s Representative did not rely solely on the ACP’s version of
events, but properly carried out his duties in accordance with the Contract;

(c)

the Contractor failed to give timely notice in accordance with Sub-Clause 20.1
[Contractor’s Claims] of the Conditions of Contract.

3.3

The ACP also notes the Contractor’s meagre response as set out at paragraphs 451-467
of Chapter VI of the SOR which again fails to engage with the ACP’s position as set
out in Section 11 of Chapter VII of its SOD. The DAB’s comments on notice, relied
upon by the Contractor at paragraph 458, are particularly irrelevant and misguided in
this respect.

4.

THE CONTRACTOR’S CRITICISMS OF MR. HARVEY’S METHODOLOGY
ARE UNFOUNDED
a.

4.1

The CMD Program is to be preferred over the ABP as the baseline against
which to measure delay to the concrete mix design

The Parties’ delay experts disagree as to the appropriate baseline against which to
measure delay to the SMC mix design. This will be an important issue for consideration
by the Tribunal, as it underpins the analysis of each expert in respect of the delayed
concrete mix design. As such, Mr. Harvey has proposed that he and Ms. Ramey
endeavour to produce a joint expert statement in order to assist the Tribunal in this
regard.

2
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4.2

The Contractor relies on the ABP despite the fact that it lacked sufficient detail
regarding the Contractor’s CMD Program. As Mr. Harvey explains:5
Ms Ramey relies on two cursory CMD activities contained in the ABP
(submitted on 1 February 2010). In my opinion, the two CMD
activities in the ABP are inadequate for the purposes of assessing delay
against (relevant scope has been omitted) and contain erroneous logic
as stated in my First Expert Report.

4.3

Mr. Harvey further explains how the ABP is inadequate in that both of the two CMD
activities it contains are, as a matter of scheduling logic, erroneously programmed. The
predecessor to the planned start date for the concrete mix design (15 June 2010) is
installation of the Batch Plant, and a predecessor to the preparation of test samples and
trial placement is described as “Perform Bulk Excavation”. In neither case does the
logic make any sense.6

4.4

Tellingly, Ms. Ramey has not said in either of her reports that these activities
represented a reasonable plan for the CMD work. Nonetheless, Ms. Ramey endorses
the ABP as the appropriate benchmark from which to measure the delays to the concrete
mix design.7

4.5

On the other hand, the CMD Program, upon which Mr. Harvey relies, uses documents
prepared by the concrete expert whom the Contractor enlisted to assist in developing
its concrete mix design (Dr. Schrader). The CMD Program developed by Dr. Schrader
is more detailed than the ABP.

4.6

Ms. Ramey’s reliance on the two activities in the ABP distracts from the fact that the
Contractor has no answer for its delay in the period from February 2010 to June 2010
(15 June 2010 being the start date for concrete mix design in the ABP). Indeed, whilst
the CMD Program showed that testing was planned to be carried out in the period
February 2010 to June 2010, there was no such plan in the ABP.

4.7

Mr. Harvey has also explained that the CMD Program is to be preferred as the
appropriate baseline over subsequent monthly updates, which monthly updates, as Ms.
Ramey admits, “were deliberately adjusted contemporaneously to keep the reported
Project Completion date from slipping”.8 As Mr. Harvey explains, this meant that in
all the MUs over the period 22 February 2010 to 22 August 2011 (MU01 to MU19),
zero days of delay were recorded to the forecasted project completion date of
20 October 2014. Indeed, the Contractor changed the original duration of 1,594
activities, deleted 3,007 logic relationships, and added 13,953 logic relationships to
ensure that this forecast remained unchanged over the period. Since the Parties’ delay
experts are agreed that there were in excess of 200 days of delay by 18 August 2011, it
would be erroneous to use the MUs as a benchmark against which to measure this
delay.9

5
6
7
8
9

See paragraph 2.4 on pdf page 5 of the Second Expert Report of Don Harvey. {R-EX-22/5}
See paragraphs 2.15-2.17 from pdf page 8 of the Second Expert Report of Don Harvey. {R-EX-22/8}
See paragraphs 25-37 of Chapter IX from pdf page 1099 of the SOR. {SOR/1099}
See paragraph 49 on pdf page 12 of the First Expert Report of Marianne Ramey. {C-EX-11/12}
See paragraph 1.12 on pdf page 5 of Appendix B to the Second Expert Report of Don Harvey.
{R-EX-22.AppB/5}
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b.

Mr. Harvey has made an appropriate choice of methodology

4.8

The Contractor levels a very broad and unsupported accusation that, “Mr. Harvey has
failed to adopt any recognised form of delay analysis methodology in preparing his
report”.10 Both of the independent expert reports Mr. Harvey has submitted in this
Arbitration adopt an as-planned versus as-built windows analysis for the CMD in order
to demonstrate to the Tribunal how delay to the CMD was incurred over time (i.e. in
the various windows).11

4.9

In respect of the concrete predecessors, Mr. Harvey is of the opinion that a windows
analysis would be inappropriate given that concurrent delay should be assessed by
asking the simple question: would the event(s) or issue(s) have substantially delayed
the start of concrete production? Mr. Harvey has, therefore, analysed the concrete
predecessors with this criterion in mind and has concluded that the concrete
predecessors would have in fact delayed the start of concrete placement, irrespective of
the delayed CMD. Simply put, Mr. Harvey’s view is that if an event or issue would
have caused delay to the start of concrete placement, it can be considered a concurrent
delay.12 Or, put another way, Mr. Harvey’s analysis answers paragraph 59 of Chapter
IX of the SOR. There the Contractor alleges that the “‘other predecessors’ were ready
to support the start of SMC placement from February 2011, when ACP wrongfully
rejected GUPC’s SMC mix design”. Mr. Harvey’s analysis of the other predecessors
shows that this was not the case.

4.10

By contrast, Ms. Ramey deliberately adopts an overly narrow academic view of
concurrency, the thrust of which is only to recognise concurrency where delays
occurred at the exact same time. Not only is this an impractical approach, it also allows
Ms. Ramey, erroneously, to dismiss the delayed concrete predecessors by focusing only
on the latest delay, which was the CMD.13

4.11

In order to seek to justify Ms. Ramey’s approach, the Contractor relies upon the SCL
Delay and Disruption Protocol (2nd Edition) and a passage from Keating on
Construction Contracts (10th Edition).14

4.12

As to the former, what the Protocol is seeking to address is the situation where delay
event A and delay event B are significantly separated in time. That is not this case. In
that respect (and generally) the Protocol “recommends a common sense approach to
delay analysis” and states that “The application of common sense requires that the
margin for imprecision should be taken into account in reaching a conclusion on
concurrency”.15

10
11
12

13
14
15

See paragraph 13 of Chapter IX on pdf page 1097 of the SOR. {SOR/1097}
See paragraph 1.13 on pdf page 6 of the First Expert Report of Don Harvey {R-EX-8/6} and paragraph 4.9
on pdf page 26 of the Second Expert Report of Don Harvey. {R-EX-22/26}
See paragraph 6.9 on pdf page 38 of the Second Expert Report of Don Harvey {R-EX-22/38} and the
example of concurrent delay set out by Mr. Harvey at paragraph 6.6 on pdf page 37 of the Second Expert
Report of Don Harvey. {R-EX-22/37}
See paragraphs 6.11-6.17 from pdf page 39 of the Second Expert Report of Don Harvey. {R-EX-22/39}
See paragraphs 46 and 47 on pdf page 1103 of Chapter IX of the SOR. {SOR/1103}
See pdf page 36 of Society of Construction Law – Delay and Disruption Protocol, 2nd Edition dated 1
February 2017 at Exhibit R-0888. {R-0888/36}
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4.13

As to the latter, the Contractor quotes three sentences from the 10th edition of Keating.
What it fails to do is to quote the next two sentences, which throw a completely different
light on matters. The passage as a whole reads as follows:16

(emphasis added)
4.14

The point is made even clearer in the Second Cumulative Supplement to the 10th edition,
which contains an amendment to paragraph 8-025:17

(emphasis added)
4.15

It is unsurprising that the DAB in Referral 11 adopted a common sense test for
concurrency.18

4.16

As set out in Chapter II of the SOD,19 one of the three elements which Panamanian law
requires be established by a party claiming damages is causation. As the Contractor
itself put it in the SOC in the Cofferdam Arbitration, the aggrieved party is to be put
back in the position it would have been in “but for the breach”.20

16
17
18
19
20

See paragraph 8-025 on pdf page 12 of Keating on Construction Contracts, 10th Edn, at Exhibit R-1446.
{R-1446/12}
See paragraph 8-025 on pdf page 1 of the Second Cumulative Supplement to Keating on Construction
Contracts, 10th Edn, at Exhibit R-1445. {R-1445/1}
See paragraphs 6.18-6.21 from pdf page 41 of the Second Expert Report of Don Harvey. {R-EX-22/41}
See paragraphs 7.1 to 7.8 from pdf page 262 of Chapter II of the SOD. {SOD/262}
See paragraph 464 on pdf page 146 of the SOC in the Cofferdam Arbitration at Exhibit R-0130.
{R-0130/146}. See also Prof. Del Moral’s comments in this regard, at paragraph 573 on pdf page 161 of the
Third Expert Report of Octavio Del Moral {R-EX-19/161}: “If the party claiming damages would still
have incurred the costs but for the alleged breach (i.e. if it would still have incurred the costs even if the
alleged breach had not happened), then the damages or losses are not the necessary consequence of the lack
of performance or breach: the party claiming the damages would always have incurred the costs in any event.
In that situation, the party claiming damages simply fails to establish causation and the claim therefore fails”.
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4.17

The Contractor would not have been able to pour compliant SMC (either at all or at the
planned ABP rates) prior to 18 August 2011, and, on the basis of Mr. Harvey’s analysis,
the Contractor would have incurred 219 days of critical delay (irrespective of the
position in respect of the CMD). Accordingly, for all but 7 days of the delay in issue,
the Contractor would have incurred the same time-related costs which it now claims in
any event, and so, as a simple matter of causation, those costs were not caused by any
matter for which the Contractor alleges that the ACP is responsible. So, even if the
ACP were responsible for delay caused to the CMD (which is denied for all the reasons
set out herein and in the SOD), the most to which the Contractor would be entitled in
terms of time-related costs would be in respect of 7 days. Accordingly, the case
advanced by the Contractor in paragraph 57 of Chapter IX of the SOR is denied.21

5.

THE DELAY TO THE CMD PROGRAM

5.1

Mr. Harvey’s analysis of delay to the CMD Program is set out in five windows detailed
in his First Expert Report and summarised in the SOD. 22 Ms. Ramey’s report does
nothing to detract from the analysis set out therein. Accordingly, in his Second Expert
Report, Mr. Harvey has focused on the key areas of disagreement between himself and
Ms. Ramey, which are summarised below.
a.

The impact on calculation of delay to the CMD Program from the experts’
use of different baselines

5.2

Ms. Ramey argues that the Contractor did not have to commence any mix design
development work until 15 June 2010, as this was the date of the earliest mix design
activity in the ABP.23 Ms. Ramey also believes that no delay was incurred to the CMD
until 20 December 2010 (only 15 days prior to the planned start of concrete production
on 4 January 2011).24

5.3

By contrast, in Mr. Harvey’s windows 1, 2 and 3, which span the period from
commencement of the Project on 25 August 2009 to 4 February 2011, when the
Contractor submitted its first CMD, a total of 156 days of delay is recorded.

5.4

The experts’ respective positions are summarised in the tables below:

21

22
23
24

Although the Contractor there suggests that this case is supported by Dr. Hoyos, the passage of his Fifth
Expert Report on which reliance is placed is in fact dealing with the ACP’s claim for liquidated damages,
which the ACP addresses further below.
See paragraphs 1.14-1.56 and Section 5 from pdf page 7 of the First Expert Report of Don Harvey
{R-EX-8/7} and paragraphs 1.25-1.41 of Chapter IX from pdf page 824 of the SOD. {SOD/824}
See paragraph 119 on pdf page 36 of the Second Expert Report of Marianne Ramey. {C-EX-25/36}
See paragraph 4.11 on pdf page 27 of the Second Expert Report of Don Harvey. {R-EX-22/27}
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Window

Time Period

Delay in Period
(days)

Summary

1

25 Aug 2009 to 1 Mar 2010 Lack of Meaningful Progress to the CMD

-

2

1 Mar 2010 to 26 Jul 2010

Contractor's Late Start of CMD Testing

116

3

26 Jul 2010 to 4 Feb 2011

Contractor's Premature and Deficient CMD
Submission

40

4

4 Feb 2011 to 2 Jun 2011

Contractor's Problems With Production Aggregates

57

5

2 Jun 2011 to 18 Aug 2011

Contractor’s “Path Forward Plan”

13
TOTAL DELAY

226

Table 1 – Summary of delays incurred to the CMD Program assessed by Mr. Harvey25
Time Period

Delay in Period
(days)

Summary

25 Aug 2009 to 20 Dec 2010 Contractor Making Adequate Progress to the CMD
20 Dec 2010 to 18 Aug 2011 Delay to SMC Submission and Approval
TOTAL DELAY

0
202
202

Table 2 – Summary of delays incurred to the CMD Program assessed by Ms. Ramey26

5.5

What is clear is that the experts’ use of different baselines has led to different
conclusions about the delay to the CMD Program. In choosing to rely on the ABP, Ms.
Ramey ignores the delays incurred before 20 December 2010, which Mr. Harvey has
examined on the basis of the contemporaneous project record.
b.

5.6

25
26
27
28

The alleged five week delay to the 4 January 2011 CMD submission was not
caused by the ACP

Ms. Ramey argues that the ACP requested that the Contractor validate existing
exposure conditions using core testing and that this caused five weeks of delay to the
Contractor’s 4 February 2011 CMD submission. As the Contractor states “ACP’s
wrongful demands regarding proof of salinity of the water to which the SMC would be
exposed (indeed, the very water used to make the concrete) resulted in the extraction
and testing of cores from the existing locks for the validation of the exposure conditions,
and delayed GUPC’s compliant SMC mix design submission by five weeks”.27 Ms.
Ramey attributes 35 days of delay to this issue, over the period 28 January 2011 (which,
per MU05, Ms. Ramey takes as the planned start date of concrete production) to 4
March 2011.28

See Table 3 at paragraph 4.9 on pdf page 26 of the Second Expert Report of Don Harvey. {R-EX-22/26}
See Table 4 at paragraph 4.11 on pdf page 27 of the Second Expert Report of Don Harvey. {R-EX-22/27}
See paragraph 151 of Chapter IX on pdf page 1119 of the SOR. {SOR/1119}
See paragraphs 30 and 31 from pdf page 12 of the Second Expert Report of Marianne Ramey
{C-EX-25/12} and paragraph 151 of Chapter IX on pdf page 1119 of the SOR. {SOR/1119}
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5.7

On the facts, the Contractor has confused the ACP’s queries as to the source of mixing
water for concrete production, with the question of exposure conditions.29

5.8

However, as Mr. Harvey explains, the alleged core testing to validate the existing
exposure conditions could not have caused delay to the 4 February 2011 CMD
submission as this work had not completed by that date, and the results of the core
testing were not even included in the February Submittal. Indeed, the reasons for the
late submittal of the Contractor’s mix designs are explained in Chapter IV of this
Rejoinder.

6.

THE CONCRETE PREDECESSORS
a.

The Contractor was not in a position to begin concrete production in JanuaryFebruary 2011 even if it had had a compliant mix design (which it did not)

6.1

The Contractor states “It is GUPC’s case that the concrete predecessors were
sufficiently progressed to support the start of concrete placement in January 2011”.30
The Contractor’s delay expert, Ms. Ramey, states, “Despite their lateness, the ‘other
predecessors’ were ready to support the start of SMC placement from February
2011”.31

6.2

Both assertions are, demonstrably, false.

6.3

In January 2011, the Contractor:

29

30
31
32
33
34
35

(a)

had not poured lean concrete at a single monolith, which was required in order
to pour the first structural lift at each monolith;32

(b)

had not prepared, through its subcontractor ARMATEK, a single rebar shop
drawing, without which it could not install rebar;33

(c)

had not fabricated (i.e. cut and bent) a single ton of rebar, or fixed (installed) a
single ton of rebar (in any event it had nowhere to fix rebar, given that no
monolith foundation had been lean concreted);34

(d)

did not have a completed reclaiming, cooling, batching or crushing plant,
without which it could not produce more than a de minimis volume of
concrete;35

See paragraphs 134-140 from pdf page 36 of the First Witness Statement of Cheryl George. {R-WS-8/36}
See further paragraphs 30-33 from pdf page 11 of the Second Witness Statement of Cheryl George.
{R-WS-20/11}
See the Contractor’s Objections to the ACP’s document request 179 from pdf page 235 of the Arbitral
Tribunal’s Decision on ACP’s Document Requests date 28 March 2018 at Exhibit R-1332. {R-1332/235}
See paragraph 339 on pdf page 78 of the Second Expert Report of Marianne Ramey. {C-EX-25/78}
See paragraph 3.1 on pdf page 12 of Appendix A of the Second Expert Report of Don Harvey.
{R-EX-22.AppA/12}
See Figure 14 on pdf page 44 of the Second Expert Report of Don Harvey. {R-EX-22/44}
See Table 1 at paragraph 114 on pdf page 41 of the Second Witness Statement of Loren Belken.
{R-WS-21/41}
See Table of Concrete Predecessors at Section 6(d) below.
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6.4

36
37

38
39

40
41
42
43
44

(e)

had not undertaken Uniformity Testing of its mixers, in the absence of which it
could not demonstrate that it could consistently produce concrete in compliance
with its Technical Specification;36

(f)

had not installed its Fine Aggregate Canopy, in the absence of which it could
not protect its fine aggregate from inclement or hot weather;37

(g)

had not procured formwork for the Permanent Works. As Mr. Zaffaroni
concedes, the Contractor, “did not begin purchasing formwork for the
permanent concrete works for the Lock Structures until February and March
2011”;38

(h)

by its own admission, was unable to produce any compliant sand whatsoever;39
and

(i)

had a grand total of a mere 158 men comprising its concreting labour force (in
August 2010, by contrast, it had employed 835 laborers around the time the
concrete works for the Industrial Plants were undertaken).40

The same is true for February 2011, save that:
(a)

lean concrete had been poured at a mere six monolith foundations;41

(b)

of the six lean concrete areas, only four had approved rebar shop drawings, all
four of which were approved after February 2011, meaning that, as Mr. Harvey
explains, no concrete could have been poured in this month;42

(c)

a paltry amount of rebar had been fabricated and fixed (far less than the
Contractor had planned);43

(d)

the Contractor had completed its reclaiming plant by 26 February 2011;44

See paragraphs 134-149 from pdf page 30 of the Second Witness Statement of Riziero Montanari.
{R-WS-27/30}
See paragraphs 106-108 from pdf page 38 of the Second Witness Statement of Loren Belken
{R-WS-21/38} and paragraphs 150-163 from pdf page 34 of the Second Witness Statement of Riziero
Montanari. {R-WS-27/34}
See paragraph 95 on pdf page 24 of the Third Witness Statement of Antonio Zaffaroni. {C-WS-47/24}
See paragraphs 158, 159 and 171 from pdf page 47 of Volume 3 of the Contractor’s Interim Claim for Delay
and Disruption dated 13 July 2015 at Exhibit R-0921. {R-0921/47} Prior to April 2011 the Contractor says
that ASTM C 33 compliant sand could not be produced, which meant that “no concrete intended for the
Permanent Works could be placed in the Works”. In direct contradiction to their own argument, Ms. Baz
states, however, that “we found a way to produce compliant sand in early February 2011” although “we were
still looking to find a way to achieve the industrial production that we needed” (see paragraphs 45 and 46 on
pdf page 15 of the Second Witness Statement of Maria Baz). {C-WS-26/15}
See Figure 2 at paragraph 126 on pdf page 46 of the First Witness Statement of Loren Belken.
{R-WS-9/46}
See paragraph 2.12 on pdf page 10 of Appendix A of the Second Expert Report of Don Harvey. {R-EX22.AppA/10}
See Table 1 on pdf page 9 of Appendix A of the Second Expert Report of Don Harvey. {R-EX-22.AppA/9}
See paragraph 114 on pdf page 41 of the Second Witness Statement of Loren Belken. {R-WS-21/41} Note,
the rebar was fixed without approved shop drawings.
See paragraph 4.1 on pdf page 15 of Appendix H of the First Expert Report of Don Harvey.
{R-EX-9.AppH/15}
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6.5

(e)

by the Contractor’s own admission, it would have had to rely on rented
formwork at this time (having delayed its formwork procurement), the
availability of which was unclear, and which in any case would not have enabled
it to pour in the elevated lifts (at the mere six foundations that had been lean
concreted);45

(f)

by the Contractor’s own admission, in respect of sand “we were still looking to
find a way to achieve the industrial production that we needed”;46 and

(g)

the Contractor had a grand total of only 365 men, comprising its concreting
labour force.47

The Contractor was in no position to have poured 38,292m3 of concrete in January 2011
and 69,644m3 in February 2011 as planned, even if the concrete mix design had not
been delayed.48
b.

Concrete production analysis

6.6

Ms. Ramey complains in her Second Expert Report that “Mr Harvey has not submitted
a production analysis to show the rates at which SMC placement could have proceeded
at this time if the Contractor had been allowed to proceed”.49 Specifically, in the
context of rebar production, Ms. Ramey argues that Mr. Harvey “has not supported”
his view “with a production analysis”.50

6.7

These comments are unfounded. In his First Expert Report, Mr. Harvey did analyse
the Contractor’s theoretical capacity to produce concrete prior to it having produced a
compliant mix design, on the basis of the Contractor’s progress in respect of lean
concrete, rebar shop drawings and uniformity testing.51

6.8

Moreover, in his Second Expert Report, Mr. Harvey has updated his production analysis
and concludes that in the period 4 January 2011 (ABP planned start of concrete
production) to 18 August 2011 (actual start of concrete production), the Contractor
would have incurred 219 days of critical delay irrespective of the mix designs, based
on its progress to lean concrete and approved rebar shop drawings alone.52 Therefore,

45
46
47
48

49
50
51
52

See paragraphs 123-133 from pdf page 44 of the Second Witness Statement of Loren Belken.
{R-WS-21/44}
See paragraph 46 on pdf page 15 of the Second Witness Statement of Maria Baz. {C-WS-26/15}
See Figure 2 at paragraph 126 on pdf page 46 of the First Witness Statement of Loren Belken.
{R-WS-9/46}
Note, as above, that the Contractor denies it would have needed to accelerate the concrete predecessors if the
issues with the concrete mix design had been resolved earlier. It says “Any notion of the need for
acceleration” is “contrived” (see paragraph 60 of Chapter IX on pdf page 1106 of the SOR). {SOR/1106}
Accordingly, it has presented no evidence either in the course of its submissions or as requested in document
disclosure, demonstrating that it could have accelerated the delayed concrete predecessors.
See paragraph 274 on pdf page 62 of the Second Expert Report of Marianne Ramey. {C-EX-25/62}
See paragraph 298 on pdf page 69 of the Second Expert Report of Marianne Ramey. {C-EX-25/69}
This production analysis was set out in detail in Appendix C of the First Expert Report of Don Harvey.
{R-EX-8.AppC}
Mr. Harvey assesses 65 days of critical delay in the period 4 January 2011 to 10 March 2011 (which was the
date the Contractor had the first approved rebar shop drawing in an area with lean concrete poured), and a
further 154 days in the period 10 March 2011 to 18 August 2011 given the Contractor’s shortfall against
planned production. See paragraphs 2.15 and 2.16 from pdf page 10 of Appendix A of the Second Expert
Report of Don Harvey. {R-EX-22.AppA/10}
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there were only 7 days (226 days from 4 January 2011 to 18 August 2011 less 219 days)
of non-concurrent delay on this analysis.53
c.

Ms. Ramey’s extended ramp up and peak production argument

6.9

Ms. Ramey argues that, “From the ABP and each and every update until concrete was
well underway, the Contractor planned a period of gradual increase to the SMC
production. Average and peak rates of production were not required in the initial
months”.54

6.10

On this basis, Ms. Ramey argues that, “If the period of gradual increase extended
beyond that which was planned in the ABP, then the average rate over the remaining
months would increase and the peak production period would extend without
increasing peak production rates or causing delay to the critical path”.55

6.11

Ms. Ramey’s argument in this regard is, however, “merely a mathematical exercise”.56
Ms. Ramey has failed to adduce any factual or expert evidence in support of her
argument.

6.12

As Mr. Harvey has explained, the Contractor’s own MUs tell a different story: in each
of the MUs over the period January-August 2011 (MU01-MU19) a substantial, if not
greater, volume of concrete than the ABP was forecasted to be placed in the first 226
days of production.57
d.

6.13

The delay to the concrete predecessors

The delay to each of the concrete predecessors was summarised in the table at paragraph
1.46 of Chapter IX of the SOD. It is reproduced below, but has been updated to take
account of the points raised by the Contractor in the SOR:
Ready date

53

54
55
56
57

58

Predecessor

21 February 2011

The Contractor was required to have completed structural designs (in the form
of Released For Construction drawings) prior to placement. As Mr. Harvey has
shown, only the partial structural design for the LUC walls were completed by
21 February 2011.58

26 February 2011

The reclaiming plant, which was required to convey aggregate for cooling and
mixing, ahead of batching concrete, was not completed until 26 February

On this point, at paragraph 166 of Chapter IX on pdf page 1122 of the SOR. {SOR/1122}, the Claimants
state that, “it appears that an earlier version of a draft [] was submitted to Mr. Fuchs and Counsel for ACP,
in which he concluded that GUPC was in fact entitled to at least 19 days of critical delay during this period”.
For the avoidance of doubt, Mr. Fuchs was relying on the final version, as submitted, of Mr. Harvey’s First
Expert Report. See paragraphs 2.39-3.40 and 3.4 from pdf page 16 of Appendix C of the First Expert
Report of Don Harvey. {R-EX-8.AppC/16}
See the first bullet point of paragraph 191 on pdf page 49 of the Second Expert Report of Marianne Ramey.
{C-EX-25/49}
See the second bullet point of paragraph 191 on pdf page 49 of the Second Expert Report of Marianne
Ramey. {C-EX-25/49}
See paragraph 1.5 on pdf page 4 of Appendix C of the Second Expert Report of Don Harvey.
{R-EX-22.AppC/4}
Mr. Harvey has measured the total planned production volume for the first 226 days as this is, per his
assessment, the same duration as the actual delay to the start of concrete production. See Table 1 on pdf page
5 of Appendix C of the Second Expert Report of Don Harvey. {R-EX-22.AppC/5}
See paragraphs 6.31 and 6.32 on pdf page 76 of the First Expert Report of Don Harvey. {R-EX-8/76}
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Ready date

Predecessor
2011.59 Even Ms. Ramey concedes that it was only ready “from 18 February
2011”.60 This work was recorded as complete as at 26 February 2011 in the
Contractor’s contemporaneous program.61

59
60
61
62
63
64
65
66
67
68
69
70

71

19 March 2011

The cooling plant was recorded as complete by this date, as this is when the
ice plant, cooler for the ice plant, sand cooling plant and the water cooling plant
were completed.62
Mr. Hillebrenner has argued that the Contractor could have commenced
placement in February 2011, “before the cooling plant was available”,63 on the
basis that it could have achieved the required concrete temperatures by making
“the lift volume smaller”.64 As Mr. Montanari has explained, however, this
would have led to workability issues and would have been contrary to the
Contractor’s own Technical Specification.65 Indeed, as Mr. Montanari attests
“In all my experience working on mega projects involving the placement of
mass concrete, I have never come across a contractor prepared to place
concrete of any structural importance without installing, starting and
commissioning all its specialised cooling equipment”.66

19 March 2011

The testing and certification of the batching plant was achieved on this date.
As Mr. Harvey has explained, however, production specification SMC could
not be consistently produced until the construction of the Fine Aggregate
Canopy, and the completion of successful Uniformity Testing (as to which, see
below).67
Additionally, as Mr. Montanari has explained, certification is just the process
of certifying certain sub-components of the batch plant; it is only after the batch
plant has been commissioned that these sub-components can be said to work
together. Commissioning of the batch plant was complete by 25 May 2011. 68

20 May 2011

The crushing plant was not tested and certified until 19 February 2011. At
this time, however, issues with the production of aggregates had not been
resolved. Adjustments to the crushing plant required to produce compliant sand
were not completed until 20 May 2011.69
Previously the Contractor has stated that no ASTM C 33 compliant sand could
be produced prior to April 2011.70 Ms. Baz now states, however, that “we found
a way to produce compliant sand in early February 2011” although she admits,
“we were still looking to find a way to achieve the industrial production that
we needed”.71

See paragraphs 6.25 and 6.26 on pdf page 74 of the First Expert Report of Don Harvey. {R-EX-8/74}
See paragraph 210 on pdf page 53 of the Second Expert Report of Marianne Ramey. {C-EX-25/53}
See paragraph 5.2 on pdf page 16 of Appendix A of the Second Expert Report of Don Harvey.
{R-EX-22.AppA/16}
See paragraphs 6.21-6.24 on pdf page 74 of the First Expert Report of Don Harvey. {R-EX-8/74}
See paragraph 71 on pdf page 19 of the First Witness Statement of Gregory Hillebrenner. {C-WS-33/19}
See paragraph 70 on pdf page 19 of the First Witness Statement of Gregory Hillebrenner. {C-WS-33/19}
See paragraphs 164-174 from pdf page 38 of the Second Witness Statement of Riziero Montanari.
{R-WS-27/38}
See paragraph 167 on pdf page 39 of the Second Witness Statement of Riziero Montanari. {R-WS-27/39}
See paragraphs 6.6-6.15 from pdf page 70 of the First Expert Report of Don Harvey. {R-EX-8/70}
See paragraphs 126-133 from pdf page 29 of the Second Witness Statement of Riziero Montanari.
{R-WS-27/29}
See paragraphs 6.16-6.20 from pdf page 73 of the First Expert Report of Don Harvey. {R-EX-8/73}
See paragraphs 158, 159 and 171 from pdf page 47 of Volume 3 of the Contractor’s Interim Claim for Delay
and Disruption dated 13 July 2015 at Exhibit R-0921. {R-0921/47} Prior to April 2011 the Contractor says
that ASTM C 33 compliant sand could not be produced, which meant that “no concrete intended for the
Permanent Works could be placed in the Works”.
See paragraphs 45 and 46 on pdf page 15 of the Second Witness Statement of Maria Baz. {C-WS-26/15}
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Ready date

Predecessor
Importantly, Mr. Belken has shown that, even using Ms. Baz’s own estimates,
the Contractor’s sand production was still far below that necessary to meet the
ABP concrete production rates. Mr. Belken has also explained the deficiencies
in the Contractor’s sand production when compared against Ms. Ramey’s
theoretical extended ramp-up period (the unreliability of which is explained
above).72

72
73
74
75
76
77
78
79

20 May 2011

In the ABP, the wood joinery facility was planned to complete in late October
2010, however, it was not fully constructed until 20 May 2011. Without this
facility, the Contractor could not have maintained the rates of modification and
construction of formwork which would have been required to support the
forecast levels of concrete placement in the ABP.73
In the SOR, Mr. Zaffaroni admits “We did not begin purchasing formwork for
the permanent concrete works for the Lock Structures until February and
March 2011”.74 According to Mr. Belken this was too late: “As with rebar,
formwork should have been ordered months in advance then, if there was an
issue with the mix designs (or any other predecessor for that matter), the
formwork could have been stockpiled so that it was on-Site and available for
utilisation as soon as any other issues were resolved”.75 Mr. Belken also calls
into question the Contractor’s ability to rent formwork for the elevated lifts
above foundation level. Accordingly, the Contractor did not have, nor could
have rented, the quantities and types of formwork sufficient to meet the ABP
rates in the period.76

Late-May 2011

The Contractor did not substantially complete the excavation works (which
were planned to be completed in alignment with the start of concrete
production) until late-May 2011.77
Despite Ms. Ramey’s comments that the LUC was sufficiently excavated to
facilitate “the forecast start of SMC placement on 28 January 2011”, as Mr.
Harvey has shown (by reference to a photograph from 16 February 2011
showing the opposite), the LUC was not ready in January 2011.78 Further,
viewing excavation in the context of foundation treatment and lean concrete it
is clear that the start of SMC was constrained by (i) the fact no lean concrete
had been placed in the LUC as at 28 January 2011, and (ii) excavation to the
lowest (final) level was insufficient to facilitate substantial foundation
treatment and progress to lean concrete (as had been planned) until late-May
2011.79

Late-June 2011

Prior to placement of structural concrete, lean concreting must be carried out to
provide a level working surface. During the period in question, the Contractor
never completed lean concrete works equivalent to its plan to enable it to pour
structural concrete at the ABP rates. The Contractor had not completed any
lean concreting in January 2011, and, therefore, could not begin SMC pours.
Although lean concreting had progressed by late-June 2011, the number of

See paragraphs 141-153 from pdf page 49 of the Second Witness Statement of Loren Belken.
{R-WS-21/49}
See paragraph 6.37 on pdf page 77 of the First Expert Report of Don Harvey. {R-EX-8/77}
See paragraph 95 on pdf page 24 of the Third Witness Statement of Antonio Zaffaroni. {C-WS-47/24}
See paragraph 124 on pdf page 44 of the Second Witness Statement of Loren Belken. {R-WS-21/44}
See paragraphs 123-133 from pdf page 44 of the Second Witness Statement of Loren Belken.
{R-WS-21/44}
See paragraphs 6.27 and 6.28 on pdf page 75 of the First Expert Report of Don Harvey. {R-EX-8/75}
See paragraph 9.2 on pdf page 27 of Appendix A of the Second Expert Report of Don Harvey
{R-EX-22.AppA/27}
See paragraph 9.5 on pdf page 29 of Appendix A of the Second Expert Report of Don Harvey.
{R-EX-22.AppA/29}
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Ready date

Predecessor
monoliths lean concreted at that time was still not in alignment with what the
Contractor intended to have available per the ABP.80
Nonetheless, Ms. Ramey’s interpretation of the completion of this predecessor
was on 7 February 2011 when lean concrete was placed at LH2 “making LH2
available to receive SMC from 8 February 2011”.81 As Mr. Harvey has
explained, however, the Contractor’s plan was to have lean concreted vast areas
prior to the start of SMC placement, rather than just one (in order to enable it
to meet the ABP rates).82
In any event, per Mr. Harvey’s updated production analysis (as above), the
volume of concrete that could have been poured based on the Contractor’s lean
concrete and approved rebar shop drawing progress was minimal: it represented
a 97% shortfall against its ABP plan.83

Mid-July 2011

80
81
82

83
84
85
86
87
88
89
90

The initial RFC drawings for the Fine Aggregate Canopy were issued on
16 August 2010. However, it was not until mid-July 2011 that the Fine
Aggregate Canopy itself was erected. Until this time, the fine aggregate was
exposed to the inclement weather typical of Panama’s rainy season, which may
have had an adverse impact on the Contractor’s mixes.84
In its SOR, the Contractor seeks to impugn the significance of the Fine
Aggregate Canopy as a predecessor to structural placement. 85 The Contractor’s
allegations are wrong because:
a) contrary to Ms. Ramey’s assertion that the Fine Aggregate Canopy is
only needed in the “heavy rain season, which in Panama runs from
October to December”,86 of the 243 days from 1 January 2011 to 31
August 2011 it rained at the Pacific Site for 114 days;87
b) the purpose of the Fine Aggregate Canopy was not just to protect
against rain, but also excessive heat;88
c) the primary measures for controlling the sand moisture content were
not the rockfill platform below the Fine Aggregate Canopy, indeed the
rockfill platform was an impermeable layer; 89
d) the Fine Aggregate Canopy took longer than just two weeks to install
(Ms. Ramey refers to it as a “Two week installation job”) and in any
event, even if Ms. Ramey is correct, the Contractor has not explained
why it did not simply install the Fine Aggregate Canopy much earlier
in the period;90

See paragraphs 6.29 and 6.30 from pdf page 75 of the First Expert Report of Don Harvey. {R-EX-8/75}
See paragraph 3.1 on pdf page 12 of Appendix A of the Second Expert Report of Don Harvey.
{R-EX-22.AppA/12}
See paragraph 3.3 on pdf page 12 of Appendix A of the Second Expert Report of Don Harvey.
{R-EX-22.AppA/12} Additionally, it is not the case that SMC placement could begin the day after lean
concrete placement since curing, installation of formwork and rebar etc was required (see paragraphs 141143 from pdf page 48 of the Second Witness Statement of Loren Belken). {R-WS-21/48}
See paragraph 2.16 on pdf page 11 of Appendix A of the Second Expert Report of Don Harvey.
{R-EX-22.AppA/11}
See paragraph 6.11 on pdf page 71 of the First Expert Report of Don Harvey. {R-EX-8/71}
See paragraphs 107-113 of Chapter IX from pdf page 1112 of the SOR {SOR/1112} and paragraphs 305-308
from pdf page 70 of the Second Expert Report of Marianne Ramey. {C-EX-25/70}
See paragraph 305, second bullet point, on pdf page 71 of the Second Expert Report of Marianne Ramey.
{C-EX-25/71}
See paragraph 108(a) on pdf page 38 of the Second Witness Statement of Loren Belken. {R-WS-21/38}
See paragraph 108(c) on pdf page 39 of the Second Witness Statement of Loren Belken. {R-WS-21/39}
See paragraph 108(b) on pdf page 38 of the Second Witness Statement of Loren Belken. {R-WS-21/38}
See paragraph 307 on pdf page 72 of the Second Expert Report of Marianne Ramey. {C-EX-25/72}
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Ready date

Predecessor
e)

f)

91
92
93
94
95
96
97
98
99

even though the Fine Aggregate Canopy was not an activity in the
ABP, the Contractor tendered on the basis that it would install it and
its contemporaneous records indicate the need for it; 91 and
without the Fine Aggregate Canopy, as Mr. Montanari explains, one
risks producing concrete that is “highly variable in its plastic
properties, unworkable with low slumps, or so wet that the loads are
rejected and not able to be placed”.92

11 August 2011

The Contractor was required to carry out Uniformity Testing on its batching
plant mixers prior to placement, per CICP’s Concrete Technical Specification.
Despite the importance of Uniformity Testing, the Contractor did not achieve
its first successful Uniformity Test result at the Pacific until 13 July 2011. It
was only, therefore, on this date that the Contractor could begin placing
compliant SMC.93
It was not until 11 August 2011, however, that all four mixers at the Pacific
were successfully tested for uniformity. 94
In its SOR, the Contractor seeks to impugn the significance of Uniformity
Testing as a predecessor to structural placement.95 The Contractor’s allegations
are wrong because:
a) Uniformity Testing was required prior to the start of SMC placement.
As the Contractor’s expert Dr. D’Ambrosia admits, “ASTM C94
requires mixer uniformity testing to occur prior to commencement of
production of concrete from the batch plant”;96
b) contrary to the Contractor’s assertions,97 lean concrete should not have
been used to undertake Uniformity Testing as it is a fundamentally
different mix to SMC and, in any event, the Contractor never
requested to substitute lean concrete for SMC for the purposes of
Uniformity Testing;98 and
c) the Contractor’s implication that Uniformity Testing was unnecessary
in any event because “variance in the concrete properties are
completely normal in mega construction projects”,99 is a thinly veiled
attempt to circumvent the requirements of its own Technical
Specification, and belies its lackadaisical approach to compliance with
the technical requirements of the concrete.

Not before 18
August 2011

At no time in the period of delay assessed by Mr. Harvey, from 4 January 2011
to 18 August 2011, was the Contractor able to cut and bend rebar in the
quantities required to support placement at the planned ABP rates. As Mr.
Harvey has shown, the Contractor did not have adequate shop drawings or cut
and bent rebar to support the planned production schedule, at any point during

See paragraphs 152 and 153 from pdf page 34 of the Second Witness Statement of Riziero Montanari.
{R-WS-27/34}
See paragraph 156 on pdf page 37 of the Second Witness Statement of Riziero Montanari. {R-WS-27/37}
See paragraphs 6.12-6.14 on pdf page 71 of the First Expert Report of Don Harvey. {R-EX-8/71}
See paragraphs 122-133 from pdf page 30 of the First Witness Statement of Riziero Montanari.
{R-WS-15/30}
See paragraphs 107-113 of Chapter IX from pdf page 1112 of the SOR {SOR/1112} and paragraphs 305-308
from pdf page 70 of the Second Expert Report of Marianne Ramey. {C-EX-25/70}
See paragraph 169 on pdf page 59 of the First Expert Report of Matthew D’Ambrosia. {C-EX-16/59}
See paragraph 321, bullet point 2 on pdf page 75 of the Second Expert Report of Marianne Ramey.
{C-EX-25/75}
See paragraphs 141-146 on pdf page 33 of the Second Witness Statement of Riziero Montanari.
{R-WS-27/33}
See paragraph 95 on pdf page 25 of the Second Witness Statement of Dr. Ernest Schrader {C-WS-43/25}
and paragraph 124 of Chapter IX on pdf page 1115 of the SOR. {SOR/1115}
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Ready date

Predecessor
the period in question. Notably, the rebar Cutting and Bending Facility was
only completed on 23 July 2011.100
In the SOR, the Contractor accuses Mr. Harvey of not supporting his views in
relation to rebar with a “production analysis”.101 However, Mr. Harvey has:
a) updated his production analysis (as above) which shows that the
volume of concrete that could have been poured based on the
Contractor’s approved rebar shop drawing and lean concrete progress
was minimal: indeed, it represented a 97% shortfall against its ABP
plan;102 and
b) explains that the Contractor was over 40,000 metric tons behind its
planned cumulative fabrication total by August 2011 (which
represents just 6% of the rebar it had planned to fabricate by that
time).103
Furthermore, as Mr. Belken has explained, it would have been almost
impossible to procure the necessary volumes of cut and bent rebar in the period
from local Panamanian suppliers,104 contrary to the Contractor’s assertions in
this regard.105

Not before 18
August 2011

As Mr. Belken has explained, the Contractor’s concreting labour force prior
to August 2011, was too small to enable it to proceed with placement in
accordance with the ABP rates. There were between 158 and 456 concrete
workers retained on average in any given month during the relevant period,
which were far too few to pour the vast quantities of concrete as planned. 106

7.

THE ACP SEEKS ADVERSE INFERENCES IN RESPECT OF THE
CONTRACTOR’S DEFICIENT DISCLOSURE

7.1

The ACP seeks adverse inferences in respect of two document requests made during
the document disclosure phase of this Arbitration, against which the Contractor has not
produced a single responsive document.107

100
101
102
103
104
105
106
107

See paragraphs 6.33-6.36 from pdf page 76 of the First Expert Report of Don Harvey. {R-EX-8/76}
See paragraph 105 of Chapter IX on pdf page 1112 of the SOR. {SOR/1112}
See paragraph 2.16 on pdf page 11 of Appendix A of the Second Expert Report of Don Harvey.
{R-EX-22.AppA/11}
See paragraph 8.9 on pdf page 25 of Appendix A of the Second Expert Report of Don Harvey.
{R-EX-22.AppA/25}
See paragraphs 120-122 on pdf page 43 of the Second Witness Statement of Loren Belken. {R-WS-21/43}
See paragraph 104 of Chapter IX on pdf page 1112 of the SOR. {SOR/1112}
See paragraph 126 on pdf page 46 of the First Witness Statement of Loren Belken. {R-WS-9/46}
The ACP made numerous complaints in respect of the Contractor’s deficient voluntary and involuntary
production. See Letter from the Tribunal dated 28 March 2018 at Exhibit R-1339 {R-1339}; Letter from
Vinson & Elkins to White & Case dated 3 April 2018 at Exhibit R-1340 {R-1340}; Letter from White &
Case to Vinson & Elkins dated 10 May 2018 at Exhibit R-1341 {R-1341}; Letter from Vinson & Elkins to
Tribunal dated 18 May 2018 at Exhibit R-1342 {R-1342}; Letter from the Tribunal dated 5 July 2018 Exhibit
R-1347 {R-1347}; Letter from Vinson & Elkins to White & Case dated 26 April 2018 at Exhibit R-1349
{R-1349}; Letter from White & Case to Vinson & Elkins dated 2 May 2018 at Exhibit R-1350 {R-1350};
Letter from Vinson & Elkins to the Tribunal dated 8 May 2018 at Exhibit R-1351 {R-1351}; Letter from
White & Case to the Tribunal dated 11 May 2018 at Exhibit R-1352 {R-1352}; Letter from White & Case
to the Tribunal dated 16 May 2018 at Exhibit R-1353 {R-1353}; Letter from the Tribunal to the parties dated
22 May 2018 at Exhibit R-1354 {R-1354}; Letter from the White & Case to the Tribunal re. document
production dated 8 June 2018 at Exhibit R-1355 {R-1355}; Letter from Vinson & Elkins to the Tribunal
dated 15 June 2018 at Exhibit R-1356 {R-1356} ; Letter from White & Case to the Tribunal dated 22 June
2018 at Exhibit R-1357 {R-1357}; Letter from Vinson & Elkins to White & Case dated 26 June 2018 at
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7.2

In Request 180, the ACP sought, documents “regarding how the Contractor planned
to meet/its ability to meet the monthly pour rates for structural concrete set out in the
ABP, over the period 4 January 2011 to 18 August 2011”.108

7.3

In response to the ACP’s Request 180 the Contractor argued “It is GUPC’s case that
the concrete predecessors were sufficiently progressed to support the start of concrete
placement in January 2011. Moreover, GUPC maintains that “but-for” the CMD
issues it would have been able to meet the pour rates for concrete set out in the ABP
and did so where it could (i.e. not for Structural Marine Concrete in light of ACP’s
prohibition)”.109

7.4

Accordingly, the Tribunal admitted Request 180 “with respect to any minutes of
meetings, presentations and reports in which the Contractor addressed the issue of how
and whether it would complete its concrete predecessor activities to ensure it could
meet the ABP rates”.110

7.5

On 10 May 2018, the Contractor produced 11 documents purportedly responsive to
Request 180.111 The ACP does not agree that these documents are responsive.
Moreover, the idea that the entirety of the Contractor’s planning to ready itself to pour
huge quantities of concrete each month January-August 2011, in respect of at least 15
of its concrete predecessors, is captured in only 11 documents is untenable. Simply
put, the Contractor has not evidenced how, irrespective of its delayed mix design, it
could have possibly met the ABP rates.

7.6

Accordingly, the ACP seeks adverse inferences arising from Request 180, to the effect
that:

108
109

110
111

Exhibit R-1358 {R-1358}; Letter from Vinson & Elkins to White & Case dated 28 June 2018 at
Exhibit R-1359 {R-1359}; Letter from Vinson & Elkins to the Tribunal dated 6 July 2018 at Exhibit R-1360
{R-1360}; Letter Vinson & Elkins to White & Case dated 6 July 2018 at Exhibit R-1361 {R-1361}; Letter
from Vinson & Elkins to White & Case re. PECO sampling dated 13 July 2018 at Exhibit R-1362 {R-1362};
Letter from Vinson & Elkins to the Tribunal dated 16 July 2018 at Exhibit R-1363 {R-1363}; Letter from
White & Case to the Vinson & Elkins dated 23 July 2018 at Exhibit R-1364 {R-1364}; Letter from White &
Case to the Tribunal dated 23 July 2018 at Exhibit R-1365 {R-1365}; Letter from Vinson & Elkins to the
Tribunal dated 18 August 2018 at Exhibit R-1366 {R-1366}; Letter from Vinson & Elkins to White & Case
dated 21 August 2018 at Exhibit R-1367 {R-1367} ; Letter from Vinson & Elkins to White & Case dated 25
August 2018 at Exhibit R-1368 {R-1368} ; Letter from White & Case to the Tribunal dated 27 August 2018
at Exhibit R-136 {R-1369}; Letter from Vinson & Elkins to White & Case dated 13 September 2018 at
Exhibit R-1370 {R-1370}; Letter from Vinson & Elkins to White & Case dated 30 April 2018 at Exhibit R1237 {R-1237}; and Letter from the Tribunal to the parties dated 17 July 2018 at Exhibit R-1371. {R-1371}
See Request 180 on pdf page 236 of the Arbitral Tribunal’s Decision on ACP’s Document Requests dated 28
March 2018 at Exhibit R-1332. {R-1332/236}
See the Contractor’s Objections to the ACP’s document Request 179 (incorporated by reference into its
Objections to Request 180) on pdf page 235 of the Arbitral Tribunal’s Decision on ACP’s Document Requests
dated 28 March 2018 at Exhibit R-1332. {R-1332/235} Notably, in its SOR, the Contractor seems to row
back from this assertion claiming instead that “The ‘other predecessors’ were ready to support the start of
SMC placement from February 2011” albeit it is unclear whether the Contractor maintains the concrete
predecessors were complete by January 2011 too (see paragraph 59 of Chapter IX on pdf page 1105 of the
SOR). {SOR/1105} Additionally, for reference, the Tribunal’s Decision on the Contractor’s Document
Requests, 28 March 2018, may be found at Exhibit C-1497. {C-1497}
Request 180 was partially admitted insofar as various categories of potentially responsive documents
identified by the ACP, such as emails, were not included.
See Contractor’s document production regarding Request 180 at Exhibit R-1334. {R-1334}
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(a)

the lack of documents evidences that the Contractor in fact did not plan for
meeting the ABP rates in the period January-August 2011; and/or

(b)

the Contractor could not have met the ABP rates in the period January-August
2011.

7.7

On the basis of the Contractor’s comments in various of its Objections to the ACP’s
document requests, the ACP made an additional document request (Request 239)
seeking documents, “demonstrating that the Contractor “would have done whatever
was necessary” to meet the “required concrete production rates”, including
Documents evidencing that it was pacing and/or intended to, upon acceptance of the
mix designs, accelerate the [] concrete predecessors”.112 The Tribunal admitted the
ACP’s additional Request 239 in respect of the production aggregates and 11 concrete
predecessors outlined in the SOD.113

7.8

ACP’s Request 239 was predicated on the Contractor’s comments that:

7.9

113
114

115
116

117

but for “the CMD issues it would have been able to meet the pour rates”;114 and

(b)

“but for ACP’s delays to the CMD, it would have done whatever was necessary
to produce sufficient production aggregates in order to meet the required
concrete production rates in the ABP in order to begin placing concrete”
(emphasis added).115

The logical inference from these comments is that either:

7.10

112

(a)

(a)

at any point in the period 4 January 2011 to 18 August 2011, the Contractor’s
concrete predecessors were sufficiently advanced (i.e. completed) such that
placement at the ABP rates could have been achieved but for the delayed mix
designs;116 or

(b)

the predecessors were being paced, but in such a way that immediately upon
mix design acceptance, each paced predecessor could be accelerated to
completion, in order to facilitate placement at the ABP rates.

Accordingly, Request 239 sought evidence of the Contractor’s pacing or planned
acceleration efforts.117

See pdf page 2 of the Arbitral Tribunal’s Decision on ACP’s Additional Request 239 dated 28 March 2018
at Exhibit R-1335. {R-1335/2}
See paragraph 1.46 of Chapter IX on pdf page 828 of the SOD {SOD/828} and pdf page 2 of the Arbitral
Tribunal’s Decision on ACP’s Additional Request 239 dated 28 March 2018 at Exhibit R-1335. {R-1335/2}
See the Contractor’s Objections to the ACP’s document Request 179 (incorporated by reference into its
Objections to Request 180) from pdf page 235 of the Arbitral Tribunal’s Decision on ACP’s Document
Requests dated 28 March 2018 at Exhibit R-1332. {R-1332/235}
See the Contractor’s Objections to Request 177 on pdf page 231 of the Arbitral Tribunal’s Decision on ACP’s
Document Requests dated 28 March 2018 at Exhibit R-1332. {R-1332/231}
In this regard, it is notable that the ‘CMD issues’ could not have in any way affected the progress of other
predecessors (for example, the batch plant or fabrication of rebar), as the development of the CMD was, in
that respect, an entirely separate process.
Note, as above, Request 180 captured documents pertaining to sub-paragraph (a), evidencing the progress of
the Contractor’s concrete predecessors.
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7.11

Importantly, the ACP’s case is that the Contractor’s concrete predecessors were
severely delayed. The pacing issue arises from various of the Contractor’s remarks and
serves to belie the inconsistency in (and, accordingly, the veracity) of its delay case.
As to this inconsistency, the Contractor cannot as a matter of basic logic argue the
following all at the same time:
(a)

that its concrete predecessors were not delayed;

(b)

that its concrete predecessors were sufficiently progressed to support either the
ABP rates or the rates set out under Ms. Ramey’s extended ramp-up;

(c)

that it would have done “whatever was necessary” to meet the ABP rates;

(d)

that but for “the CMD issues it would have been able to meet the pour rates”;

(e)

that, as the Contractor’s Ms. Baz alleges for example, sand production could
have been increased “if that had been needed” (and was, therefore, being
paced);118 and

(f)

that, nevertheless, there was no need for pacing/acceleration, or as Ms. Ramey
says, “any notion of the need for acceleration of the ‘other predecessors’ is
equally contrived in the circumstances to that of ‘pacing’”.119

7.12

The Contractor did not object to Request 239 on the grounds that the requested
documents do not exist or are not in its possession. Yet, the Contractor has not produced
a single document in response to this request and is, therefore, in breach of the
Tribunal’s order.

7.13

Accordingly, the ACP seeks an adverse inference arising from Request 239, to the
effect that the absence of any documents means the Contractor:

118

119

120

(a)

in respect of its concrete predecessors, could not have done whatever was
necessary to meet the required production rates; and

(b)

could not have accelerated upon acceptance of the mix designs.120

Ms. Baz says, “until GUPC could proceed with the placement of the SMC concrete, we produced the
quantities of sand that we needed to produce the other mixes of concrete that ACP was not blocking, but that
does not mean that we could not produce more sand if that had been needed”. See paragraph 61 on pdf page
21 of the Second Witness Statement of Maria Baz. {C-WS-26/21} That is to say, Ms. Baz argues that
although the Contractor could have produced and stockpiled greater quantities of sand than it did in the first
half of 2011, it chose not to; per Ms. Ramey’s definition of pacing, it chose to “reduce the planned rate of
progress” of sand production. See paragraph 334 on pdf page 77 of the Second Expert Report of Marianne
Ramey. {C-EX-25/77}
See paragraph 341 on pdf page 78 of the Second Expert Report of Marianne Ramey. {C-EX-25/78} Ms.
Ramey also states, “The Contractor was not faced with a situation where “pacing” might have been
necessary”, see paragraph 333 on pdf page 77 of the Second Expert Report of Marianne Ramey.
{C-EX-25/77}
Note, the adverse inference is sought only in respect of the 11 predecessors (in addition to production
aggregates) for which the Tribunal admitted the additional document request.
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8.

THE ACP’S CLAIM FOR DELAY DAMAGES

8.1

As the ACP set out at paragraphs 2.8-2.23 of Chapter IX of the SOD, the ACP is entitled
to the full amount of delay damages up to the Delay Damages Cap in the sum of
USD 54,600,000 because:

8.2

8.3

(a)

as is common ground between the Parties, the delay to completion of the Works
due to late commencement of SMC placement was greater than 182 days;

(b)

the Contractor is not entitled to any extension to the Time for Completion (for
any or all of the 202 calendar days assessed by Ms. Ramey); and

(c)

delay damages are payable at a daily rate of USD 300,000 for a maximum of
182 days.

The Contractor says the ACP’s claim for delay damages should be dismissed
because:121
(a)

the Contractor is entitled to an EOT of 202 calendar days due to the delayed
mix design;

(b)

ACP’s delay damages claim is “premature and inadmissible”;

(c)

the Employer’s Representative failed to fairly determine ACP’s delay damages
claim;

(d)

the ACP’s position is unsupported as a matter of Panamanian law (including the
assertion that the PAC-4 works were not completed until June 2016 and were
necessary for ACP to start commercial operation of the new Canal; and that as
such “ACP cannot have suffered any damages for the delayed completion of the
Project”).

The Contractor is not entitled to an EOT of 202 calendar days (or any period) for the
reasons given in Chapter V and above. Further, the Contractor’s other defences to the
ACP’s claim for delay damages are unfounded, as the ACP explains in this and the
following section.
a.

8.4

121
122
123
124

This Arbitration is the correct forum to decide ACP’s delay damages claim

In its SOR, the Contractor argues that “ACP’s delay damages claim is premature and
inadmissible”.122 The Contractor argues that, “all of GUPC’s claimed EOT
entitlements will need to be determined so that the Time for Completion is known before
this Arbitral Tribunal (or any other tribunal) can decide ACP’s delay damages
claim”.123 The Contractor then goes on to list seven claims for extensions of the Time
for Completion that have not yet been determined.124

See paragraphs 174 and 235 of Chapter IX from pdf page 1123 of the SOR. {SOR/1123}
See paragraph 179 of Chapter IX on pdf page 1124 of the SOR {SOR/1124} and more generally paragraphs
176-191 of Chapter IX from pdf page 1124 of the SOR. {SOR/1124}
See paragraph 183 of Chapter IX on pdf page 1125 of the SOR. {SOR/1125}
See paragraph 183 of Chapter IX on pdf page 1125 of the SOR. {SOR/1125}
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8.5

The Contractor’s position is incorrect for the reasons explained below.

8.6

Firstly (and in answer to paragraphs 196-205 of Chapter IX of the SOR), the clause in
the Contract concerning the delay damages dispute procedure contains no threshold
restriction on when the ACP may bring a claim for delay damages. It simply requires
that disputes as to the award of delay damages may be resolved in “any” ICC
arbitration:125

(emphasis added)
8.7

The basis for the ACP’s claim for delay damages is set out clearly in Section 2 of
Chapter IX of the SOD. As set out in that section, and in the ACP’s submissions on
jurisdiction in this regard, the Tribunal is empowered, indeed obliged, to assess the
ACP’s claim for delay damages.126

8.8

Secondly, the Contractor has sought to argue in the SOR that the determination by the
Tribunal of the question of the EOT (and critical delay) in this Arbitration does not, or
ought not to, lead to determination of the ACP’s claim for delay damages. It puts this
in a number of different ways in paragraphs 180-195 and 208-222 of Chapter IX of the
SOR, but ultimately they amount to the same point. The ACP’s answer to this is set
out in paragraphs 2.8-2.23 of Chapter IX of the SOD, but is explained again here for
convenience.

8.9

In short, it is common ground between the Parties that the period of delay to the start
of SMC production was greater than 182 days and, importantly, was critical.

8.10

It follows that any other period of critical delay purportedly giving rise to an EOT –
such as any of the seven pending EOT claims cited by the Contractor (in paragraph 183
of Chapter IX of the SOR) – must (as a matter of logic) be sequential (but not
necessarily consecutive) with the period in respect of which delay damages are claimed
in this Arbitration, being 4 January 2011 to 18 August 2011. Accordingly, any other
such period, if an EOT is due, would have critically delayed the completion of the works
independently of the delays at issue in this Arbitration.

125
126

See Sub-Clause 20.11 [Delay Damages Dispute Procedure], as introduced by Variation No. 108 of 1 August
2014 on pdf page 279 of the Conditions of Contract through VO 149 at Exhibit R-0054. {R-0054/279}
See Respondent’s Opening Memorial on Jurisdiction and Standing; Respondent’s Counter-Memorial on
Jurisdiction and Standing; Respondent’s Reply on Jurisdiction and Standing; Respondent’s Rejoinder on
Jurisdiction and Standing; Respondent’s Post-Hearing Brief on Jurisdiction and Standing and Respondent’s
Presentation on Jurisdiction and Standing at Exhibit R-1330 {R-1330} and Respondent’s Response
Presentation on Jurisdiction and Standing at Exhibit R-1331. {R-1331}
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8.11

Thus, if a Tribunal in a future arbitration were to decide that the Contractor was entitled
to an extension to the Time for Completion in respect of any other claim, the result
would be, at most, to extinguish the ACP’s entitlement to delay damages in respect of
that (different) period of delay. So, for example, if for the sake of argument the
Contractor was awarded an EOT of 2 days in “Claim No. 96 – Labour strike in
April/May 2014”, the ACP would not be able to pursue delay damages in respect of
those 2 days. But that EOT would not affect any conclusion reached in this Arbitration
that completion of the Works was delayed by (at least) 182 days for which the
Contractor is not entitled to an EOT, so that there would always remain a period of (at
least) 182 days for which the Contractor cannot obtain an EOT. This follows from the
fact that (as pointed out in paragraph 2.18 of Chapter IX of the SOD) it is common
ground that the delay in issue in this Arbitration is critical delay.

8.12

Accordingly, if the ACP is awarded contractual delay damages on the basis of the
maximum 182 days in this Arbitration, it will not be able to pursue any additional
contractual delay damages in other ICC arbitrations. On the other hand, if the ACP is
awarded fewer than the maximum permissible 182 days in this Arbitration, it will be
entitled to pursue contractual delay damages in other ICC arbitrations, corresponding
to the balance of days not awarded in this Arbitration.127

8.13

The Contractor says that all of its claimed EOT entitlements need to be determined in
advance of a finding in respect of delay damages because, “The only period to be
considered by the Tribunal in order to determine ACP’s claim for delay damages is the
period between the Time for Completion (as extended) and the date of Taking-Over.
However, the extended Time for Completion has not yet been (and cannot yet be)
determined”.128

8.14

In support of this, the Contractor relies on Sub-Clause 8.7.8 [Delay Damages] of the
Conditions of Contract which provides that delay damages “shall be paid for every day
which shall elapse between the Time for Completion and the date stated in the TakingOver Certificate”.129

8.15

For the reasons stated above, this interpretation is incorrect. As soon as the ACP is
entitled to at least one day of delay damages due to a delay to the Time for Completion
for which the Contractor is not entitled to an EOT, the ACP may claim delay damages
in respect of it. Only once the 182-day limit is reached is the ACP precluded from
claiming further contractual delay damages.

8.16

The Contractor attempts to avoid the above logic by contending (in paragraphs 192 to
195 of Chapter IX of the SOR) that extensions of time can be assessed
contemporaneously and on a prospective basis under the Contract.

8.17

The ACP agrees that Sub-Clause 20.1 [Contractor’s Claims] of the Conditions of
Contract contemplates applications contemporaneously for extensions of time by the
Contractor. Indeed, had the Contractor complied with the requirements of Sub-Clause
20.1 [Contractor’s Claims], then a contemporaneous assessment of the Contractor’s

127
128
129

Hypothetically, if only 180 days of delay damages were awarded in this Arbitration the ACP would be entitled
to pursue 2 days’ worth of delay damages (USD 600,000) in other ICC arbitrations.
See paragraph 191 of Chapter IX on pdf page 1127 of the SOR. {SOR/1127}
See paragraph 188 of Chapter IX on pdf page 1126 of the SOR. {SOR/1126}
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claim could (in theory) have been made by the Employer’s Representative. However,
the fallacy in the Contractor’s position is that, as usual, and in accordance with the
Contractor’s own strategies to delay and hoard its claims as long as possible, the
Contractor failed to make any application for an extension of time at the time of the
events in question. Indeed, notwithstanding that, by August 2011, the issues with the
concrete mix design had been overcome and placement of SMC had commenced, the
Contractor still failed to make any claim in relation to the concrete mix design.
8.18

Indeed, with the exception of the one notice that had been filed in May 2011, which
mentioned the concrete mix design (but related to totally different issues), no
notification of the events the subject of this Arbitration has ever been made in
accordance with the Contract. The Contractor’s first application for an extension of
time due to the concrete mix issues was when it made its interim claim in July 2012.130
Even then, it stated that it was still finalising its delay analysis, which was eventually
produced by Ms. Ramey in September 2012.131

8.19

Indeed, the Contractor notified events in May 2011 that did not relate to the rejection
of the concrete mix design submittals, or an alleged prohibition on placing SMC but,
rather, the very matters the ACP said were the cause of the issues in 2011 (i.e. problems
with the production aggregates).

8.20

Accordingly, what the Contractor fails to realise, or to point out in its SOR, is there was
no possibility for the Employer’s Representative to assess any application for an
extension of time in relation to the alleged prohibition on placing SMC, or the alleged
wrongful rejection of the concrete mix designs, for the simple reason that the Contractor
failed to make any application for an extension of time contemporaneously at the time.
The earliest any possible assessment could have been made was in December 2012,
well over a year after the events that took place. The Employer’s Representative
analysed Ms. Ramey’s analysis in the ACP’s Disapproval Letter of 24 December
2012.132

8.21

The detail of the Contractor’s actual application, late and out of time, and the way the
Employer’s Representative went about making a fair determination is set out in detail
in the ACP’s SOD at paragraphs 11.13-11.24 of Chapter VII.

8.22

Accordingly and/or in any event, the Tribunal is not engaged upon the process for which
the Contractor contends in paragraphs 192-195 of Chapter IX of the SOR.

8.23

Moreover, the Contractor’s approach to this issue exposes a fundamental inconsistency
in its position. In paragraphs 217 and 218 of Chapter IX of the SOR, the Contractor
advances the case that the Tribunal cannot determine the ACP’s claim for delay
damages at this stage “in circumstances where the project might still finish on time”
(due to acceleration or mitigation). On the ACP’s case, no such problem arises, because

130

131
132

See pdf page 105 of the Contractor's Fully Detailed Interim Claim, Delay and Disruption to Concrete
Aggregate Production and Concrete Mix Designs in Referral 11 dated 19 July 2012 at Exhibit R-0028.
{R-0028/105}
See Ms. Ramey’s analysis in DAB proceedings – Delay and Disruption to Concrete Aggregate Production
and Concrete Mix Designs dated 25 September 2012 at Exhibit R-1338. {R-1338}
See the ACP’s Letter (IAE-UPC-1358) regarding Claims 43 and 52 – Employer's Disapproval and Detailed
Comments pursuant to Sub-Clause 20.1 [Contractor’s Claims] of the Conditions of Contract at
Exhibit R-0036. {R-0036}
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the delay in question was critical (and so no question of acceleration or mitigation
arises). If the Contractor had wished to assert a positive case that the delay in question
was not critical (because of such acceleration or mitigation), then it could have done
so. But it did not, and so again no such problem arises. However, were the Contractor
correct in this regard (which it is not), then that means that its claim for prolongation
costs must fail. The Contractor cannot have it both ways. It cannot claim that the events
which it asserts against the ACP which it says, positively, caused critical delay to
completion of the Works, and caused it to incur actual extra costs because it was on
Site for longer, may, in fact, have been subsequently mitigated. If that is the case, then
the Contractor will not have suffered any loss and its damages claim for prolongation
costs (in the sum of USD 100,955,812)133 must fail.
8.24

Thirdly, the Contractor’s attempt in the SOR to construe a letter by the Employer’s
Representative as confirming the Contractor’s arguments in this regard is baseless and
totally misleading. The Contractor relies upon a paragraph in a letter from the
Employer’s Representative dated 12 May 2016, at paragraphs 206 and 207 of Chapter
IX of the SOR.

8.25

The true position is that the Employer’s Representative sent the ACP’s claim for delay
damages in that letter around the time of functional completion. As the letter correctly
set out, as things then stood, more than 560 days of delay had elapsed since the initial
Time for Completion under the Contract. The Employer’s Representative, acting fairly,
correctly acknowledged that the Contractor had sought various extensions of time, and
took into account those extensions of time awarded by the DAB. Having assessed those
extensions of time, the Employer’s Representative correctly concluded that
approximately 200 days of extension of time had been granted to that point, and that
the other applications had been rejected by the Employer’s Representative.

8.26

In notifying the Contractor of its claim for delay damages, the Employer’s
Representative considered those applications for extensions of time that had been made,
and took into account the decisions of the DAB to that point. The Employer’s
Representative concluded that, having regard to the determinations already, it was
“inevitable that the Contractor will not establish a full extension of time in respect of
the entirety of the very significant delays which have impacted the Works to date”. The
Employer’s Representative went on to state that:134

8.27

The Employer’s Representative then made a proposal that the Parties endeavour to
reach agreement as regards the payment of such delay damages which would avoid the
need for it to be the subject of protracted Arbitration proceedings. Indeed, the

133

134

Mr. Hunter has revised his assessment of prolongation costs down from USD 108,914,335 to
USD 100,955,812. See paragraph 362 of Chapter IX from pdf page 1159 of the SOR. {SOR/1159}
See pdf page 5 of Letter from the ACP to the Contractor (IAE-UPC-2978) dated 12 May 2016 at
Exhibit R-0181. {R-0181/5}
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Employer’s Representative even acknowledged the aim and purpose of Variation 108
as follows:135

8.28

What is clear from a full and proper reading of the letter is that the Employer’s
Representative was not acknowledging that all extensions of time needed to be finally
determined before contractual delay damages could be deducted. Indeed, quite the
opposite was the fact. The Employer’s Representative confirmed that the ACP intended
to deduct delay damages (if this could not be agreed between the Parties), since it was
obvious that completion of the Works had been delayed well beyond the upper limit of
the ACP’s entitlement to delay damages.
b.

The Employer’s Representative fairly determined ACP’s delay damages claim

8.29

The basis of the ACP’s delay damages claim, as stated above, was set out clearly in
Chapter IX of the SOD.

8.30

At paragraphs 223-231 of Chapter IX of the SOR, the Contractor seeks to criticise the
determination made by the Employer’s Representative. Moreover, it even concludes
that the ACP ignored the agreement between the Parties in respect of the MOU and VO
108, which were entered into in March 2014, arguing that it was no longer necessary
for the Employer’s Representative to make any determination pursuant to Clause 20
[Claims, Disputes and Arbitration] of the Conditions of Contract, but that this had to
be determined by an Arbitral Tribunal.

8.31

The ACP disputes this. The ACP does not deny that ultimately, if a dispute arose as to
the entitlement to the ACP to deduct delay damages, this was something that had to be
determined by an ICC Arbitration Tribunal, in accordance with the dispute resolution
provisions of the Contract. Nonetheless, in order for a dispute even to be referred to
arbitration, it has to exist in the first place. It was perfectly reasonable for the ACP to
notify the Contractor of the ACP’s own contention that it was entitled to deduct delay
damages and to seek to reach agreement in that regard. It was only when the Contractor
failed to engage with the ACP’s attempts to reach a resolution of delay damages, that
the ACP concluded that it had no option but to refer the dispute for determination by
arbitration proceedings.

8.32

The Employer’s Representative chose to make a determination, so that the Contractor
(and any future Arbitral Tribunal) could be in no doubt as to the basis on which the
ACP had assessed its entitlement to delay damages. None of this should be
controversial, or in any way mean that the ACP is not entitled to pursue its claims within
the Arbitration, as contemplated by the MOU and VO 108.

135

See pdf page 5 of Letter from the ACP to the Contractor (IAE-UPC-2978) dated 12 May 2016 at
Exhibit R-0181. {R-0181/5}
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8.33

All the allegations that the Employer’s Representative failed to determine the
entitlements fairly are denied. Moreover, it is not understood how the Contractor can,
on the one hand, argue that the Employer’s Representative was no longer supposed to
make a determination pursuant to Clause 20 [Claims, Disputes and Arbitration] of the
Conditions of Contract, but on the other hand say that he “failed to fairly determine
ACP’s delay damages claim”.

9.

THE POSITION UNDER PANAMANIAN LAW

9.1

At paragraphs 232-244 of Chapter IX of the SOR, the Contractor sets out various
Panamanian legal arguments, in order to seek to avoid liability for the application of
delay damages, pursuant to the agreement which it reached in the Contract. Those
arguments are incorrect for the reasons given below. The ACP’s claim in this regard is
not misleading as alleged by the Contractor.136

9.2

Under Article 1039 of the Civil Code,137 when liquidated damages are agreed, the
creditor (in this case the ACP) does not have to prove damages or the causal link. The
mere existence of the breach (in this case, the failure to complete the Works by the
required date) is sufficient to establish the creditor’s entitlement to the agreed liquidated
damages.138 All of the Contractor’s arguments are in contradiction of this Article.

9.3

The Claimants’ arguments are wrong for several reasons. The first and most important
is Article 1039 of the Civil Code itself, which provides:139
“In the obligations with penalty clause, there will be place to
require the penalty in all the cases in which it has been
stipulated, without the possibility for the debtor to invoke that
the non performance of what has been agreed has not caused
harm to the creditor, or that it has produced benefit..”

9.4

As can be quickly noted, this sole provision defeats the Claimants’ position. The rule
expressly provides that the circumstance of the creditor not having suffered an actual
damage does not prevent it from demanding the agreed liquidated damages. This means
that the penalty clause “…is final. As soon as the debtor fails to comply with what was
agreed, the clause is enforceable, it is final and definitive by nature, namely, the debtor
cannot refuse to pay the penalty claiming that no damages were caused”.140

9.5

Dr. Hoyos himself recognizes that “Pursuant to Article 1039 of the Civil Code, the
debtor cannot allege that the creditor has not suffered any damages”.141

136
137
138
139
140
141

See paragraph 233 of Chapter IX on pdf page 1135 of the SOR. {SOR/1135}
See Article 1039 of the Civil Code and its English translation on pdf page 103 of Exhibit C-LA-0001
{C-LA-0001/103} and pdf page 2 of Exhibit R-LA-0121 respectively. {R-LA-0121/2}
See paragraph 2.27 of Chapter IX on pdf page 20 of the SOD. {SOD/20}
See Article 1039 of the Civil Code and its English translation on pdf page 103 of Exhibit C-LA-0001
{C-LA-0001/103} and pdf page 2 of Exhibit R-LA-0121 respectively. {R-LA-0121/2}
See pdf page 13 of Valencia, Alexander, “La función de la cláusula penal en la legislación panameña” and
its English translation at Exhibit R-LA-0181. {R-LA-0181/13}
See paragraph 420 on pdf page 79 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/79}
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9.6

Article 128 of the Regulation does not change the application of Article 1039 of the
Civil Code. The provision reads:142
“In contracts for construction work, penalty clauses shall be
based on the principle of cost restitution and damages arising
from delays in the delivery of the work or its different stages.”

9.7

As it is clear from its text the provision establishes a principle, not a rule. As such
Article 128 of the Regulation is not a rule of contract interpretation as the Claimants
seem to argue, but rather a principle that guides the insertion of penalty clauses in
contracts.

9.8

The principle, in simple terms, emphasizes that penalty clauses for delay damages have
to be based on the notion of compensation for damages as opposed to being purely
punitive.143 As shown by Article 1040 of the Civil Code,144 the parties can even agree
that a penalty clause may have the form of punitive damages, as is the case when the
party in favor of which such clause was agreed can claim both, the penalty clause and
damages for the breach. In fact, Sub-Clause 8.7.7 [Deductions, Delay Damages and
Bonus for Early Completion] of the Conditions of Contract is based on the notion of
compensation because it was agreed as a form of damages compensation.

9.9

The principle contained in Article 128 cannot be interpreted, as the Claimants attempt,
to derogate from Article 1039 of the Civil Code, or even to eliminate the whole notion
of a penalty clause by requiring that damages have to be proven.

9.10

Therefore, the Claimants cannot seek to avoid the application of a penalty clause that
they agreed by arguing that the ACP has to prove damages, thereby depriving the
contractual provision of any effect. The very purpose of agreeing on these clauses is to
grant the creditor the benefit of not having to prove damages.

9.11

Accordingly, as demonstrated, the Claimants are completely wrong when asserting that
“on the basis of Article 128 of ACP’s Regulation, ACP cannot apply delay damages if
they do not compensate it for a loss actually incurred” (emphasis added).145

9.12

This much seems clear from the opinion of Dr. Hoyos himself, since, having referred
to Article 128 of the Regulation, he then goes on to make the statement quoted in
paragraph 9.5 above.

9.13

Furthermore, the Claimants’ argument ignores Article 129 of the Regulation, which
confirms that penalty clauses can be agreed in the ACP’s contracts. Such provision
establishes:146

142
143
144
145
146

See Article 128 of the Regulation and its English translation on pdf page 107 of Exhibit C-LA-0021
{C-LA-0021/107} and pdf page 45 of Exhibit R-LA-0112. {R-LA-0112/45}
As stated clearly in Sub-Clause 8.7.10 [Delay Damages] of the Conditions of Contract, the delay damages
were agreed in good faith and do not exceed the likely loss the ACP would suffer, as sated therein.
See Article 1040 of the Civil Code and its English translation on pdf page 103 of Exhibit C-LA-0001
{C-LA-0001/103} and pdf page 1 of Exhibit R-LA-0180. {R-LA-0180/1}
See paragraph 235, Chapter IX on pdf page 1135 of the SOR. {SOR/1135}
See Article 129 of the Regulation and its English translation on pdf page 107 of Exhibit C-LA-0021
{C-LA-0021/107} and pdf page 45 of Exhibit R-LA-0112. {R-LA-0121/45}

27

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 741 of
843

“Notwithstanding the foregoing, penal clauses may be
incorporated in the solicitation document that best suit the
nature of the contract.”
9.14

The provision reinforces the ACP’s freedom of contract and permits the inclusion of
penalty clauses “that best suit the nature of the contract”. Such is the case for a penalty
clause for delay damages in case of untimely delivery of the Works. It is clear then
than under the Regulation and Article 1039 of the Civil Code, Sub Clause 8.7.7
[Deductions, Delay Damages and Bonus for Early Completion] of the Conditions of
Contract has full effect, and thus damages do not have to be proved by the ACP.

9.15

The Claimants later move to arguing, relying on Dr. Hoyos,147 that the ACP would not
be entitled to delay damages from the Contractor if the Contractor proves that the delay
was not attributable to its fault.148 They attempt to support this assertion on Articles
986, 987 and 988 of the Panamanian Civil Code, according to which – allegedly - the
debtor could object to the payment of delay damages by establishing that he was not at
fault.149 The Claimants’ argument is not correct under Panamanian law.

9.16

As a third and last argument, the Claimants state that, according to Article 988 of the
Civil Code, “in the event of contributory negligence, the amount of the penalty will be
apportioned and reduced, as determined by the Tribunal”,150 and accordingly, the
amount of delay damages will be reduced as long as the damage has been caused by
ACP’s negligence together with that of the Contractor.

9.17

There was no negligence by the ACP during the execution of the Contract that could
have had an impact on the delay incurred by the Contractor and therefore the argument
of contributory negligence is materially irrelevant. However, in any case, the
Claimants’ argument is incorrect as a matter of law.

9.18

As explained by Prof. Del Moral, the Tribunal’s faculty to moderate compensation
arising from negligence cannot be applied to liability established in penalty clauses.
This is because Article 988 of the Civil Code does not apply to such kind of
obligations.151 Indeed, dealing with Article 1103 of the Spanish Civil Code (identical
to Article 988 of the Panamanian Code), the Spanish Supreme Tribunal has
established:152
“In this specific case, the parties had agreed to a certain penalty
clause, which validity has not been questioned in this dispute.
Regardless of its indemnification and/or penalizing character, the
Judge’s discretionary power of modifying or determining the
amount of the indemnification in the case of a breach of the
obligation based on negligence established in Article 1103 CC
cannot operate against the parties’ agreement (…)”

147
148
149
150
151
152

See paragraph 420 on pdf page 79 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/79}
See paragraph 237 of Chapter IX on pdf page 45 of the SOR. {SOR/45}
See paragraph 236 of Chapter IX on pdf page 45 of the SOR. {SOR/45}
See paragraph 238 of Chapter IX on pdf page 46 of the SOR. {SOR/46}
See paragraph 571 on pdf page 160 of the Third Legal Opinion of Prof. Octavio Del Moral. {R-EX-19/160}
See decision by the Spanish Supreme Tribunal, dated 23 October 2012 and its English translation on pdf page
18 of Exhibit R-LA-0178. {R-LA-0178/18}
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9.19

In this case, it is clear and undisputed, that the Contract includes a penalty clause that
expressly provides for liquidated damages in case that the Contractor fails to comply
with its obligation regarding the Time for Completion. Therefore, the amount of the
delay damages that have to be paid by the debtor cannot be moderated or reduced.

9.20

Relying on Dr. Hoyos,153 the Claimants have asserted that Panamanian jurisprudence
has applied Article 988 of the Civil Code and reduced damages in cases of contributory
negligence. However, as explained by Prof. Del Moral,154 none of the cases quoted by
Dr. Hoyos is related to penalty clauses, and therefore his conclusions are irrelevant.
This further confirms that Article 988 is not applicable to penalty clauses.

9.21

Therefore, it is clear that the Arbitral Tribunal does not have “the power to decide on
the apportionment of liability and resulting reduction of ACP’s delay damages”155 as
the Claimants state in reference to Dr. Hoyos. 156 What must be applied is the Parties’
agreement.

9.22

The ACP’s entitlement to delay damages flows from the Contract. It arises if the
Contractor has failed to complete by the Time for Completion. Thus, it must follow
that should the Contractor not establish an entitlement to an extension of time for a
period of critical delay (in this case the period of delay the subject of this Arbitration
between January 2011 and August 2011), under the Contract, the Contractor is
responsible for delay damages.

9.23

The issue of contributory negligence in that respect simply does not arise. Either the
Contractor is entitled to an extension of time, or it is not. If the Contractor has an
entitlement to an extension to the Time for Completion in relation to the subject matter
of this Arbitration, then clearly the ACP would not be entitled to delay damages to that
extent. On the other hand, if the Contractor fails to establish its entitlement to an
extension of time, and thus it is contractually responsible for not having completed by
the Time for Completion, then clearly delay damages are applicable.

9.24

The foregoing means that it is unnecessary to consider the allegation in paragraph 235
of Chapter IX of the SOR that the ACP cannot have suffered any damages for the
delayed completion of the Project because the PAC-4 works were not completed until
June 2016. Such an argument is simply irrelevant. However, for the sake of
completeness, the ACP makes the following further points below.
a.

9.25

153
154
155
156
157

The Contractor has purposefully withheld its PAC-4 defence to the ACP’s
delay damages claim

On 16 July 2018, Counsel for the ACP wrote to the Tribunal to notify it of the
Contractor’s improper approach to its defence to ACP’s delay damages claim in respect
of the PAC-4 works.157 As stated in that letter, despite signposting in its Redfern
Schedule that it would develop its PAC-4 delay damages defence in its SOR, the

See paragraph 427 on pdf page 80 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/80}
See paragraphs 567-571 from pdf page 159 of the Third Legal Opinion of Prof. Octavio Del Moral. {REX-19/159}
See paragraph 241 of Chapter IX on pdf page 1134 of the SOR. {SOR/1134}
See paragraph 429 on pdf page 80 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/80}
See Letter from the ACP to the Tribunal dated 16 July 2018 at Exhibit R-1363. {R-1363}
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Contractor has deliberately refrained from doing so. In its Redfern Schedule the
Contractor stated:158
“In its defence on the merits against ACP’s Delay Damages
counterclaim, GUPC will contend that the completion of the
PAC-4 contract was delayed, which caused a critical delay to
the completion of the Works, as GUPC was delayed from
flooding the Pacific locks, and that ACP is responsible for these
delays. Further and in event, ACP cannot have suffered any
damages because of the delays in the completion of the Project,
because the PAC-4 works were delayed to such an extent that
ACP could not have opened the new locks to traffic earlier than
June 2016.” (emphasis added)
9.26

In the SOR, however, the Contractor devotes only one sentence to the issue of PAC-4
in this context. As noted above at paragraph 235 of Chapter IX of the SOR, the
Contractor states “ACP cannot have suffered any damages for the delayed completion
of the Project because the PAC-4 works were not completed until June 2016, and this
completion was necessary for ACP to start the commercial operation of the new
Canal”.

9.27

Save for that single reference, the Contractor proffers no further exposition, analysis,
witness or expert evidence in support of its contention in the SOR. Despite this, the
Contractor does admit that it is its case to prove; that it must discharge the burden of
proof in relation to its PAC-4 delay damages defence. At paragraph 237 of Chapter IX
or the SOR, the Contractor states “ACP is not entitled to delay damages from GUPC if
GUPC can prove it was not at fault” (emphasis added).

9.28

As such, the Contractor’s strategy appears to be to set out, for the first time, its case in
its Rejoinder on Delay Damages, to which ACP has no automatic right of response.
Indeed, the time between that submission and the merits hearing is only a little over
seven weeks.

9.29

The Contractor has, therefore, set itself up to gain an unfair advantage. The ACP fully
reserves its rights in this regard and will object to any evidence that could have been
served with the SOR. In any event, the whole argument is irrelevant (as noted above)
and legally unsound (as explained further below).
b.

The PAC-4 works did not delay Taking Over and could have been accelerated

9.30

Notwithstanding the Contractor’s transparent attempt to deny the ACP a proper right
of reply to the Contractor’s defence to ACP’s delay damages claim, the ACP’s Mr.
Fernandez, the former PAC-4 Contract Manager, and the ACP’s Mr. Quijano have
submitted witness statements with this Rejoinder concerning, amongst other things, the
progress of the PAC-4 works over the period September 2015 to June 2016.

9.31

As Mr. Fernandez and Mr. Quijano explain:

158

See the Contractor’s Comments on Request 223 on pdf page 586 of the Arbitral Tribunal’s Decision on
GUPC’s Document Requests dated 28 March 2018 at Exhibit C-1497. {C-1497/586}
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(a)

the reason the PAC-4 works completed in June 2016 was because there was no
need to complete any sooner, in light of the Contractor’s delays to the TSLP;159

(b)

the PAC-4 works could have been accelerated to complete as early as
18 December 2015, if there had been any need to do so. Indeed, Mr. Fernandez
has explained that an opening in the North Plug could have been constructed,
and high spots of unexcavated material in the channel could have been dredged,
to facilitate the transit of commercial vessels;160

(c)

accordingly, but for the Contractor’s delays to the TSLP, the Pacific Access
Channel could have been opened to commercial transit in December 2015;161
and

(d)

in any event, commercial vessels could have been passed through the PAC-4
channel before the dredging works to that channel were completed.

9.32

There is, therefore, no basis in fact for the Contractor’s allegations in respect of the
relationship between the PAC-4 works and delay damages: PAC-4 cannot be validly
invoked as a reason to reduce or nullify ACP’s entitlement to the full amount of delay
damages up to the Delay Damages Cap.

9.33

Further, and in any event, it is completely incorrect to say that the ACP did not suffer
any damages due to delayed completion of the Project “because the PAC-4 works were
not completed until June 2016, and this completion was necessary for ACP to start the
commercial operations of the new Canal”.162

9.34

The delay damages set forth in the Contract were not only to compensate the ACP
against delayed completion of the overall Project, but were to compensate the ACP for
delayed completion of the Works themselves. Any delay to completion of the Works
necessarily incurred the ACP in substantial additional losses to cover for the
administration and prolonged extent of the Contract, aside from revenue losses.

9.35

Thus, even if it were the case that delay to the PAC-4 works meant that the commercial
operation of the Project could not commence until June 2016, this is completely
irrelevant. The delay damages were not simply to compensate the ACP for loss of
revenues. In any event, and for the reasons already given above, there is no need for
the Tribunal to go further than simply applying the Parties’ agreement as set out in SubClause 8.7.7 [Delay Damages].

159
160
161

162

See paragraphs 16-57 from pdf page 5 of the First Witness Statement of Jorge Fernandez.
{R-WS-30/5}
See paragraphs 30-57 from pdf page 8 of the First Witness Statement of Jorge Fernandez. {R-WS-30/8}
See paragraph 55 on pdf page 13 of the First Witness Statement of Jorge Fernandez. {R-WS-30/13} and
generally, paragraphs 16-57 from pdf page 5 of the First Witness Statement of Jorge Fernandez.
{R-WS-30/5}
See paragraph 235 of Chapter IX on pdf page 1135 of the SOR. {SOR/1135}
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1.

INTRODUCTION

1.1

This Chapter VIII of the Rejoinder addresses the ACP’s entitlement to the payment of
USD 366,238,313, as well as the Contractor’s alleged entitlement to additional payment
of USD 163,172,014, allegedly arising from the ACP’s breaches of the Contract, and
Panamanian law. This Chapter is accompanied by the Second Expert Report of Mr.
Jeffrey E. Fuchs, P.E., CPA, President, Delta Consulting Group.

1.2

This Chapter VIII is supplemental to the ACP’s submission on quantum, as set out in
the SOD filed by the ACP on 18 December 2017.

1.3

As set out at Chapter VII of this Rejoinder, and addressed in the Second Expert Report
of Mr. Harvey, the ACP seeks delay damages up to the Delay Damages Cap in the sum
of USD 54.6 million, plus interest, for delay caused by the Contractor to the completion
of the Works.

1.4

The Second and Third Claimants’ purported quantum claims for damages in the form
of lost return on investment (“ROI”) in the total amount of USD 173.53 million is dealt
with at Chapter IX of this Rejoinder, and in the Second Expert Report of Mr. Gervase
MacGregor of BDO LLP.1

1.5

As is clear from the preceding Chapters, the Contractor has failed to establish
entitlement to the sums claimed. Notwithstanding, and without prejudice to the ACP’s
position on liability, even if the Tribunal decided in the Contractor’s favour in relation
to all of its claims, it is averred, as Mr. Fuchs demonstrates in his Second Expert Report,
that these claims should be assessed at the very most USD 35,011,3332 but, if the
Contractor is properly limited to sums that have been properly substantiated,
considerably less.

1.6

This Chapter VIII is provided without prejudice to the ACP’s position on liability.

2.

THE ACP’S COUNTERCLAIMS

2.1

The ACP’s counterclaims amount to USD 366,238,313 as summarised in the following
table:
HEAD OF CLAIM

1
2

AMOUNT (USD)

Delay Damages

54,600,000

Referral 10: On-Site Laboratories

14,822,971

Referral 14B: On-Site Laboratories

6,415,216

Referral 11: Concrete Aggregate Production

144,120,771

Referral 11: Concrete Mix Design

99,940,542

Financing Costs

46,338,813

TOTAL

366,238,313

See Second Expert Report of Gervase MacGregor {R-EX-27}
This amount does not take into account the monies already paid by the ACP pursuant to various DAB
Decisions.
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Figure 1 - Summary of the ACP’s Counterclaim

a.
2.2

Delay Damages

Pursuant to Sub-Clause 8.7.7 [Delay Damages] and 20.11 [Delay Damages Dispute
Procedure] of the Conditions of the Contract, the ACP is entitled to recover the delay
damages up to the Delay Damages Cap which amounts to USD 54,600,000 plus
interest. The ACP’s entitlement is set out in further detail at Chapter VII of this
Rejoinder.
b.

Recovery of monies paid pursuant to DAB decisions

2.3

The ACP seeks the return of amounts it has already paid totalling USD 265,299,500
pursuant to DAB decisions in Referrals 10, 11 and 14B. Mr. Hunter’s calculation of
the amounts already paid by the ACP for such referrals is aligned with Mr. Fuchs’
assessment.3

2.4

The ACP is also entitled to recover financing costs on the Delay Damages and the
monies paid pursuant to DAB decisions, which Mr Fuchs has calculated at USD
46,338,813.4

2.5

Further details of the ACP’s entitlement to such sums was provided at Chapter X of the
SOD,5 which claims are repeated herein.

3.

SUMMARY OF THE CONTRACTOR’S CLAIM

3.1

This Chapter VIII is provided without prejudice to the ACP’s position with respect to
liability issues. As set out in the SOD and in this Rejoinder, the ACP’s primary case is
that as matter of contract and Panamanian law it has no responsibility for the matters
alleged by the Contractor.

3.2

The Contractor states that as a result of the ACP’s alleged misconduct and breaches, it
is entitled to the payment of additional direct and indirect costs as set out in the table
below:

3
4
5

HEAD OF CLAIM

AMOUNT CLAIMED BY THE
CONTRACTOR (USD)

On-Site Laboratories

16,348,214

Concrete Aggregaet Production, Concrete
Mix and Placement

169,151,805

Unforeseen/undisclosed Physical Conditions

23,063,706

Overhead on Direct Works

48,282,502

Indirect Costs for Delay

100,955,812

Profit

17,890,102

See paragraph 13.8 on pdf page 110 of the Second Expert Report of Martin Hunter. {C-EX-20/110}
See paragraph 396 on pdf page 138 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/138}
See paragraphs 2.3-2.10 of Chapter X from pdf page 5 of the SOD. {SOD/5}
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Labour Escaltion

361,901

ITVMS

3,485,842

Finance Costs

48,931,629

TOTAL

428,471,512

Figure 2 - Summary of the Contractor’s claim

3.3

As set out at paragraph 2.3 above, the Contractor acknowledges that the ACP has
already paid USD 265,299,500 following the decisions by the DAB in Referrals 10,
14B and 11 (as per the table below). Based on Mr. Hunter’s latest assessment in this
Arbitration, the Contractor is seeking 163,172,012 net.
Referral

AMOUNT PAID BY THE ACP
(USD)

Referral 10: On-Site Laboratories

14,822,971

Referral 14B: On-Site Laboratories

6,415,216

Referral 11: Concrete Aggregate Production

144,120,771

Referral 11: Concrete Mix Design

99,940,542

TOTAL

265,299,500

Figure 3 - Summary of amounts paid by the ACP pursuant to DAB awards

4.

THE CONTRACT

4.1

The Contractor has alleged entitlement to additional sums under the Contract. The
contractual position in relation to the recovery of costs under the Conditions of Contract
is set out in detail at Section 4 of Chapter X of the SOD.6 In summary, the Contract
clearly stipulates that:

6
7
8
9

(a)

in order to demonstrate entitlement to “Cost”, the Contractor must establish that
it has actually incurred expenditure and that such expenditure was reasonably
incurred;7

(b)

the only component of the Contractor’s claim which theoretically provides for
“Cost plus Reasonable Profit”, as defined,8 is the aggregate production
(excavating and processing) claim but only to the extent it is specifically
brought (and succeeds) under Sub-Clause 1.9.4 [Errors in the Employer’s
Requirements];9

(c)

Sub-Clause 20.1 [Contractor’s Claims] of the Conditions of Contract requires
any claim by the Contractor to be fully substantiated in accordance with the

See Section 4 of Chapter X from pdf page 8 of the SOD. {SOD/8}
See Sub-Clause 1.1.4.3 on pdf page 18 of the Conditions of Contract at Exhibit R-0007. {R-0007/18}
See Sub-Clause 1.1.4.4 on pdf page 18 of the Conditions of Contract at Exhibit R-0007. {R-0007/18}
See Sub-Clause 1.9.4 [Errors in the Employer’s Requirements] at pdf page 36 of the Conditions of Contract
at Exhibit R-0007. {R-0007/36}
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requirements set out in the Contract including, through contemporaneous
records;10
(d)

the Contract is clear that consequential loss is not recoverable pursuant to SubClause 17.6 [Limitation of Liability],11 which acts as a contractual bar to the
following of the Contractor’s claims, totalling USD 90,874,664:
(i)

the Contractor’s
USD 11,148,520;

claim

for

bond

costs

which

amounts

to

(ii)

the Contractor’s claim for insurance with amounts to USD 1,517,502;

(iii)

the Contractor’s claim for “other indirects” which amounts to
USD 12,882,378;

(iv)

the Contractor’s claim for Head Office Overhead which amounts to
USD 16,394,635; and

(v)

the Contractor’s claim for finance costs which amounts to
USD 48,931,629.

5.

THE POSITION UNDER PANAMANIAN LAW

5.1

In addition to its alleged entitlement under the Contract, in the SOR, the Contractor
alleges that it is entitled to receive compensation for the damages allegedly suffered
and that under Panamanian law “GUPC must be put back in the position in which it
would have been but for ACP’s breaches”.12 It also states that under Article 991 of the
Civil Code, compensation must cover direct damages (daño emergente) and loss of
profit (lucro cesante).13

5.2

In addition the Contractor now allege loss of opportunities, relying on Dr. Hoyos’
Fourth Legal Opinion, notwithstanding that such report only dealt with loss of
opportunity damages regarding the Second to Fourth Claimants,14 as does Dr. Hoyos’
Fifth Legal Opinion.15

5.3

The Contractor concludes that, if the ACP is found responsible for breaches under
Panamanian law, then the Contractor would be entitled “to Cost (as defined in the
Contract) or to Cost Plus Reasonable Profit (as also defined in the Contract)”.16 As
the ACP has explained in this Rejoinder, it has no liability at all. Moreover, the

10
11
12
13
14
15
16

See Sub-Clause 20.1 [Contractor’s Claims] at pdf page 135 of the Conditions of Contract Exhibit R-0007.
{R-0007/135}
See Sub-Clause 17.6 [Limitations of Liability] at pdf page 126 of the Conditions of Contract at
Exhibit R-0007. {R-0007/126}
See paragraph 245 of Chapter IX on pdf page 47 of the SOR. {SOR/47}
See paragraph 245 of Chapter IX on pdf page 47 of the SOR. {SOR/47}
See paragraphs 261-269 on pdf pages 84-86 of the Fourth Legal Opinion of Dr. Arturo Hoyos.
{C-EX-6/84-86}
See paragraphs 372-387 on pdf pages 70-72 of the Fifth Legal Opinion of Dr. Arturo Hoyos.
{C-EX-19/70-72}
See paragraph 246 of Chapter IX on pdf page 47 of the SOR. {SOR/47}
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Contractors’ assertions are inconsistent with Panamanian law, as will be further
explained in the following paragraphs.
5.4

The Contractor addresses the matter of Sub Clause 17.6 [Limitation of Liability] of the
Conditions of Contract, simply stating that “such clauses are not enforceable in case of
gross negligence of the party relying on them”.17 The ACP has addressed this subject
in Chapter II of this Rejoinder. Nonetheless, it must be stressed that the validity and
enforceability of these clauses is fully supported by Panamanian law, as explained in
Prof. Del Moral’s First Legal Opinion and as declared by the Cofferdam Tribunal.18

5.5

Later, the Contractor states that the “ACP cannot rely upon sub-Clause 17.6 if it
breached its mandatory statutory duties or the requirements of good faith”.19 This
statement is inaccurate and unhelpful for the Contractor, because as Prof. Del Moral
explains, the Parties are entitled “to modulate the specific duties that derive from good
faith by agreement, including the possibility to restrict or limit the liability of one or
the other”.20 Thus, good faith is not a legal or imperative limit to clauses of limitation
of liability.

5.6

Finally, Article 992 of the Civil Code is also unhelpful to the Contractor and its
argument that such provision would be subject to certain “limitations”21 and that the
damages allegedly suffered by the Contractor would be “entirely foreseeable when the
Contract was entered into” because “all of GUPC S.A.’s heads of entitlements are
standard in the construction industry”.22

5.7

It simply does not follow from the circumstance that the Contractor’s entitlements are
“standard in the construction industry” or that all of the damages that they are claiming
were foreseeable. Foreseeability is an objective concept that has to be proved
concretely with respect to the specific damages claimed. Therefore, Article 992 of the
Civil Code fully applies to the Contractor’s claims, which obliges it to prove dolo or
gross negligence in order to obtain the unforeseeable damages whose compensation
they seek.

6.

MR. HUNTER’S APPROACH INEVITABLY OVER-VALUES THE CLAIMS

6.1

Contrary to the Contractor’s assertion,23 Mr. Hunter’s assessment of the claim in his
Second Expert Report at USD 428,471,512 is far from correct; it remains vastly
overstated, for the reasons set out in this Chapter VIII and in Mr. Fuchs’ Second Expert
Report.

6.2

There are many flaws in Mr. Hunter’s calculation of the quantum of this claim. Perhaps
the most fundamental flaws in his approach are:

17
18
19
20
21
22
23

See paragraph 247 of Chapter IX on pdf page 47 of the SOR. {SOR/47}
See paragraph 361 on pdf page 83 of the Cofferdam Final Award at Exhibit R-0001. {R-0001/83}
See paragraph 248 of Chapter IX on pdf page 47 of the SOR. {SOR/47}
See paragraph 323 on pdf page 108 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/108}
See paragraph 250 of Chapter IX on pdf page 47 of the SOR. {SOR/47}
See paragraph 250 of Chapter IX on pdf page 47 of the SOR. {SOR/47}
See Part III, Section C of Chapter IX from pdf page 1140 of the SOR. {SOR/1140}
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(a)

Mr. Hunter’s adoption of a total cost (or global claim) approach to particular
elements of costs claimed which fails to consider the impacts from delays,
disruption and cost overruns for which the Contractor is accountable. One of
the most staggering examples of this approach is his assumption that all basalt
taken from the Aguadulce to the crushing plant is additional cost of aggregate
extraction for which the ACP are responsible – which, as the ACP explains at
Chapter III, cannot, on any analysis, be correct);24

(b)

Mr. Hunter’s failure to consider whether the sums claimed satisfy the definition
of “Cost” under the Conditions of Contract, in particular the limb of
reasonableness (as explained at paragraph 4.1.3(a) above). One example of this
is Mr. Hunter’s approach of taking the entire cost of the clarifier material
procured by the Contractor and ignoring the unequivocal evidence of the
manufacturer that the Contractor was using significantly more than it needed.
Such expenditure cannot be considered ‘reasonable’;25

(c)

Mr. Hunter’s calculation of rates includes certain fixed costs that would be
incurred by the Contractor in any event, irrespective of whether any additional
work was required;26

(d)

Mr. Hunter’s approach of indiscriminately applying an overhead rate on the
entire sum of direct costs for the alleged additional work, without undertaking
a proper assessment of whether overhead costs were actually incurred as a result
of the additional works;27 and

(e)

Mr. Hunter’s wholesale approach of assuming that almost the entire staff,
indirect services and equipment on site at the relevant time were impacted by
the concrete mix design delay without performing any analysis to support this
position.28

7.

MR. FUCHS’ USE OF THE PECO DATA

7.1

In its SOR, the Contractor maintains that it had disclosed all the relevant information
to support its case on quantum entitlement.29 This is patently incorrect.

7.2

Following the Tribunal’s orders dated 5 July 2018 and 7 September 2018,30 the
Contractor was ordered to provide the ACP and Mr. Fuchs some PECO report data,31
the Contractor having previously resisted providing such data on the basis that it alleged
it is not relevant to the assessment of damages.32 Now that Mr. Fuchs has been
permitted some select PECO data, it has become all the more obvious to the ACP as to
why the Contractor has previously fought to keep the data from the PECO system out
of sight from the ACP and its independent experts. Put simply, the data is harmful to

24
25
26
27
28
29
30
31
32

See paragraphs 26 and 27 on pdf page 17 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/17}
See paragraphs 134-136 on pdf pages 53-54 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/53}
See paragraph 25 on pdf pages 15-17 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/15}
See paragraph 25 on pdf pages 15-17 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/15}
See paragraph 25 on pdf pages 15-17 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/15}
See paragraph 251 of Chapter IX on pdf page 1137 of the SOR. {SOR/1137}
See Tribunal Orders dated 5 July 2018 at Exhibit R-1347 {R-1347} and 7 September 2018 at
Exhibit R-1431 {R-1431} on PECO access.
See paragraph 20 on pdf pages 12-13 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/12}
See paragraph 254 of Chapter IX on pdf page 1138 of the SOR. {SOR/1138}

6

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 753 of
843

the Contractor’s claim and accentuates the fact that Mr. Hunter’s approach to assessing
the quantum does not stand up to scrutiny.
7.3

As Mr. Fuchs explains in his Second Expert Report,33 access to some of the PECO
report data has allowed him to:
(a)

verify the accuracy and completeness of the data used by Mr. Hunter to develop
his unit rates, and identify costs that are one-time rather than incremental costs,
which should be excluded from the unit rate calculations;

(b)

assess Mr. Hunter’s assumptions and analyses of the cost pools for the
calculation of the indirect costs claimed by the Contractor;

(c)

assess trends to identify potential Contractor inefficiencies or incremental costs
used by Mr Hunter to develop his unit rates;

(d)

analyse trends in the quantities produced and costs incurred through the
extensive “labour, equipment, material, services and other” (LEMSO) detail
contained in the reports;

(e)

gain insights into the flow of material and the accumulation of all the cost
components making up the applicable unit rates; and

(f)

measure the Contractor’s performance in relation to its original budget or a
budget update.

7.4

The information gleaned by Mr. Fuchs through his assessment of the PECO report date
disclosed by the Contractor has informed Mr. Fuchs’ Current Maximum Assessment in
his Second Expert Report and has highlighted further deficiencies in Mr. Hunter’s
quantum assessment, as Mr. Fuchs explains in his Second Expert Report.

8.

CONCRETE AGGREGATE PRODUCTION

8.1

The Contractor claims direct costs resulting from the additional quantities of basalt that
it purportedly had to excavate and process which it alleges arose as a result of the ACP’s
alleged breaches in respect of the production of concrete aggregates.34

8.2

As explained at Chapter III, this head of claim is hopeless, not least because the
Contract makes it clear that the Contractor was responsible for the excavated basalt.
This claim should be rejected in its entirety.

8.3

Notwithstanding, and without prejudice to the above, should the Tribunal find that the
Contractor is entitled to additional costs (which is denied), it should not accept the
Contractor’s assessment of this head of claim on the basis that there remain fundamental
flaws in Mr. Hunter’s assessment. The two most significant issues, which impact Mr.
Hunter’s calculation of both additional quantities of materials and related processing
costs are:

33
34

See Appendix B-1-3 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20.AppB-1-3}
See Chapter IV from pdf page 87 of the SOR. {SOR/87}
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(a)

his assumption, unsupported by any evidence or further investigation, that every
cubic meter of basalt that was excavated from the Aguadulce Quarry and sent
to the crushing plant is the ACP’s responsibility; and

(b)

his unquestioning reliance on the Contractor’s definition of waste, which is, for
the reasons set out at Chapter III Section 9, wholly unreliable.

8.4

Mr. Hunter’s updated assessment of the alleged additional direct costs incurred by the
Contractor in relation to the production of concrete aggregates amounts to
USD 154,542,273.35 Mr. Hunter’s assessment of this head of claim has reduced by just
USD 996,300 (a fraction of 1%) since his First Expert Report dated 19 June 2017 and
as a result remains grossly inflated.

8.5

Consistent with his First Expert Report, Mr. Hunter breaks this claim into four subclaims which are addressed in more detail below: 36

8.6

(a)

additional cost of aggregate extraction (Part D);

(b)

additional cost of processing additional basalt (Part B);

(c)

cost of modification to crushing plant (Part A); and

(d)

additional cost of running those modifications (Part C).

The amounts claimed in the first two heads are in direct proportion to the amount of
claimed additional excavation and the amount of alleged excess waste respectively. If
that excavation would have been required in any event or it is shown that there was no
excessive waste, then these heads of claim fall to zero. Those underlying issues (basalt
and waste quantities) are addressed in Chapter III Section 9. Each sub-claim is
addressed in turn in the sub-sections below
a.

8.7

8.8

35
36
37

Additional cost of aggregate extraction

This sub-claim is premised on the Contractor’s allegation that, due to the alleged
properties of the basalt material that it is said were not anticipated by the Contractor, it
had to:
(a)

abandon the use PLE basalt for the production of aggregates and instead
excavate additional basalt out of the ADQ, (i.e. the cost of alleged replacement
of basalt for crushing the Contractor says it intended to get from the PLE); and

(b)

excavate and process a greater quantity of basalt to compensate for the excess
waste and the lower than anticipated level of production of usable aggregate
material (i.e. the cost of alleged excess waste replacement, the cost of processing
of which is covered in the next sub-section).37

As explained above, Mr Hunter’s calculation does not distinguish between these two
drivers and simply rests on the unsupported (and wholly incorrect, as explained in
See paragraph 5.2 on pdf page 24 of the Second Expert Report of Martin Hunter. {C-EX-20/24}
Note, Part E is addressed separately at Section 9 of this Chapter X.
See paragraph 295 of Chapter III on pdf page 99 of the SOC. {SOC/99}
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Chapter III Section 9) assumption that all of the basalt taken from Aguadulce to the
crushing plant is the ACP’s responsibility. This is a further example of Mr. Hunter’s
“total cost” approach: he allows the total cost of the entirety of that excavation without
discrimination or any analysis of why it was in fact required with the result that he
includes as “PLE replacement” excavation that has nothing to do with PLE
replacement.
8.9

Despite the fundamental flaws to Mr. Hunter’s approach as outlined in Mr. Fuchs’ First
Expert Report, the only adjustments38 made by Mr. Hunter in his updated assessment
were to:
(a)

update his unit rates to take account of the new ancillary cost information;

(b)

eliminate costs for Corsorcio Borinquen who did not work at the quarries that
Mr. Hunter improperly included in the services cost pool used to develop the
unit rate for basalt excavated;

(c)

revise the equipment costs based on updated salvage values; and

(d)

revise the quantity of additional basalt claimed to deduct an estimated quantity
of additional basalt required for aggregates needed for the production of lean
concrete that the Contractor accepts was not the ACP’s responsibility.

8.10

As per his assessment in his First Expert Report,39 Mr. Hunter calculates the costs of
the additional quantity excavated by multiplying the alleged additional quantities of
basalt extracted by a unit rate.40

8.11

In a change of position (to the Contractor’s benefit) from that in his First Expert Report,
Mr. Hunter now considers it is not necessary to make any deduction for the quantity of
basalt that the Contractor always intended to excavate from the Aguadulce Quarry.41
In his First Expert Report he acknowledged that, whilst he was not able to establish the
exact quantity to deduct at that time, the amount should be deducted from the actual
quantity and multiplied by the unit rate.42 Mr. Hunter now purports to rely on the First
Witness Statement of Mr. Lampiano in maintaining that no credit is due to the ACP in
this regard.43

8.12

Mr. Lampiano’s explanation that the Aguadulce Quarry basalt was only planned to be
used for crushing at the end of the Project (which he says was after the PLE basalt had
been excavated to meet all the concrete aggregate demand) to produce filters and not to
produce concrete aggregates is immaterial to this calculation.44 Irrespective of the
timing or the intended end product use of the crushed Aguadulce Quarry basalt, that is
basalt that the Contractor always intended to excavate from the Aquadulce Quarry and
send to the crushing plant and thereby incur the resultant excavation costs.45 Because

38
39
40
41
42
43
44
45

See paragraph 5.137 on pdf page 55 of the Second Expert Report of Martin Hunter. {C-EX-20/55}
See paragraph 5.57 on pdf page 40 of the First Expert Report of Martin Hunter. {C-EX-10/40}
See paragraph 5.118 on pdf page 52 of the Second Expert Report of Martin Hunter. {C-EX-20/52}
See paragraph 5.124 on pdf page 53 of the Second Expert Report of Martin Hunter. {C-EX-20/53}
See paragraph 5.114 on pdf page 50 of the First Expert Report of Martin Hunter. {C-EX-10/50}
See paragraph 5.125 on pdf page 53 of the Second Expert Report of Martin Hunter. {C-EX-20/53}
See paragraph 51 on pdf page 16 of the First Witness Statement of Mario Lampiano. {C-WS-34/16}
See paragraph 295 of Chapter IX on pdf page 1146 of the SOR. {SOR/1146}
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the claim calculation does not discriminate between the different end uses of basalt sent
to the crushing plant (it simply claims the whole quantity), even if Mr Lampiano’s
analysis is correct, the planned usage for filters is included in the excavation claim. The
ACP should not, on any analysis, be responsible for costs that would have been incurred
by the Contractor in any event.
8.13

The full analysis of the reasons for the basalt excavation is set out in Chapter III Section
9 and concludes that the Contractor has failed to establish that any of that excavation
was caused by the matters of which complaint is made. Even if the Tribunal were to
find, contrary to the ACP’s primary submission, that the properties of the basalt were
the ACP’s responsibility, the Contractor has failed to prove that the excavation claimed
was the result of that. Indeed, the ACP’s analysis shows conclusively that it was not.

8.14

One aspect of that analysis reflects that, even after the Contractor chose to stop using
the PLE basalt for aggregate production, basalt was not unusable, but was used
productively. In particular, much of the PLE basalt originally planned to be sent to the
crushing plant was used productively in the permanent structures, most notably for
filling the 1939 excavation. Accordingly, and without prejudice to the ACP’s position
on liability with respect to aggregate production, if the Contractor had been able to use
PLE basalt for concrete aggregate, then it would have had to:
(a)

source, from Aguadulce or elsewhere, the material for those uses; and, therefore,

(b)

incur the cost of excavation of that same amount of material in any event for
which it must give credit, which credit entirely negates this part of the claim46.

8.15

As to the unit rate for excavation, Mr. Hunter has now adjusted his labour cost pool to
eliminate the heavy equipment operators improperly included and adjusted his service
cost pool to eliminate the Consorcio Borinquen costs for his basalt excavation unit rate.
However, as Mr. Fuchs highlights in his Second Expert Report,47 there remains a
deficiency with Mr. Hunter’s calculation of the unit rate in that he still assumes that all
other costs utilised in the calculation are variable such that each ton of basalt excavated,
whether originally planned or additional, will cost the same amount. Mr. Fuchs has
highlighted Third-Party Services costs incurred for just one year from a single vendor
as just one example of costs included by Mr. Hunter improperly. This has led to Mr.
Hunter utilising an unreliable figure for his excavation unit rate for basalt excavated
and has resulted in his assessment being inevitably overstated.

8.16

For the reasons set out above, the Contractor’s position, and Mr. Hunter’s calculation
of the alleged damages at USD 47,927,75748 for this sub-claim, is wholly untenable.

8.17

However, should the Tribunal consider that Mr Hunter’s global approach to the
assessment of the quantity of additional excavation is appropriate and correct, then Mr.
Fuchs assesses the quantum of this sub-claim at USD 9,515,858 after allowing for the
excavation that was planned at tender stage and adopting Mr Hammond’s calculation

46
47
48

As explained more fully at paragraph 9.17 of Chapter III of this Rejoinder.
See paragraph 148 on pdf page 157 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/157}
See paragraph 5.136 on pdf page 55 of the Second Expert Report of Martin Hunter. {C-EX-20/55}
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of waste.49 However, that does not reflect the credit needed for the use that was made
of the PLE basalt in any event.
b.

Additional cost of processing additional basalt

8.18

This claim is based on the Contractor’s assertion that there was excessive waste
produced (and, therefore, less usable product) when the basalt was crushed with the
result that additional basalt had to be processed to make up for the reduced production
of usable materials.50 The claim assumes that all “waste”, where that term has a very
broad definition, in excess of 6% of input (which was the alleged estimate at tender
stage for just fine material production) that the Contractor generated is to the ACP’s
account.

8.19

In his Second Expert Report, Mr. Hunter assesses the Contractor’s entitlement for this
sub-claim at USD 56,386,626.51

8.20

Mr. Hunter has made the following adjustments to his assessment since his First Expert
Report:52
(a)

updated the unit rates to take account of the new ancillary cost information;

(b)

included processing costs for the scrapped material removed from the primary
plant and corrected an error in his assessment of the quantity of processed
material at the primary plant;

(c)

removed plant and equipment operators erroneously included in his calculation
of labour; and

(d)

revised equipment costs based on actual salvage values (albeit, the new values
used are unsupported).

8.21

The ACP maintains its criticisms made in its SOD regarding the calculations of excess
waste relied on by Mr. Hunter and Mr. Gold53 and expand on the same at Section 9 of
Chapter III of this Rejoinder. Contrary to the Contractor’s assertions,54 these criticisms
are well-founded.

8.22

Mr. Fuchs has made the following adjustments in his Second Expert Report:

49
50
51
52
53
54

(a)

updated the excess wastage quantities;

(b)

updated the unit rates to reflect initial inefficiencies in the primary plant
operations; and

See the Table above paragraph 75 on pdf page 34 of the Second Expert Report of Jeffrey Fuchs. {R-EX20/34}
See paragraph 283 of Chapter IX on pdf page 1144 of the SOR. {SOR/1144}
See paragraph 5.86 on pdf page 43 of the Second Expert Report of Martin Hunter. {C-EX-20/43}
See paragraph 5.87 on pdf page 44 of the Second Expert Report of Martin Hunter. {C-EX-20/44}
See paragraph 8.94 of Chapter V on pdf page 291 of the SOD. {SOD/291}
See paragraph 284 of Chapter IX on pdf page 1144 of the SOR. {SOR/1144}
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(c)

adjusted the allocated ancillary costs to correct Mr. Hunter’s outdated electric
consumption factors.

8.23

Mr. Hunter’s approach continues to assume that there has been no Contractor
inefficiencies or mismanagement of resources, that all costs are variable and that a
single unit rate is representative of the costs for the whole life of the crushing plant.

8.24

Mr. Fuchs has used the PECO data produced by the Contractor, at the order of the
Tribunal, to assess a unit rate for processing that better reflects what actually happened
on the Project (i.e. taking into account any one time or non-variable costs) using the
PECO data. Mr. Fuchs’ new assessment has resulted in a reduction to the unit rates
which, in turn, reduces the costs on the additional basalt processed at each stage.

8.25

In light of the above, if, and only if, the Contractor can establish that the alleged fine
aggregates and other aggregates it allegedly could not use in the concrete are (a)
excessive and (b) are the responsibility of the ACP (both of which are denied), based
on Mr. Hammond’s assessment of the percentage of waste, Mr. Fuchs assesses the
quantum of this sub-claim at USD 13,659,148.55 It should be noted that this assessment
presupposes that the alleged 6% tender estimate relied on by the Contractor was
adequate. If that is found not to be the case (as the ACP has submitted at Chapter III
of this Rejoinder), then that assessment must be commensurately reduced.
c.

Cost of modification to crushing plant

8.26

This sub-claim is premised on the Contractor’s claim that modifications had to be made
to the crushing plants at the Atlantic and Pacific Sites to deal with allegedly excessive
fines produced.56

8.27

It is alleged by the Contractor that it has incurred additional costs as follows:
(a)

the cost of purchasing the additional equipment;

(b)

the cost incurred to transport that equipment; and

(c)

the cost of the Site works required to accommodate and install the additional
equipment.57

8.28

Mr. Hunter’s updated assessment of these alleged additional costs is USD 18,034,919.58

8.29

The only significant changes made by Mr. Hunter in his Second Expert Report were
to:59
(a)

55
56
57
58
59

revise the equipment costs based on additional actual salvage values based on a
schedule from the Contractor (that also amends, without any explanation, the
actual sale values of equipment that were provided with the SOC);

See table above paragraph 140 on pdf page 55 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/55}
See paragraph 814 of Chapter IV on pdf page 331 of the SOR. {SOR/331}
See paragraph 277 of Chapter IX on pdf page 1143 of the SOR. {SOR/1143}
See paragraph 5.25 on pdf page 28 of the Second Expert Report of Martin Hunter. {C-EX-20/28}
See paragraph 5.26 on pdf page 28 of the Second Expert Report of Martin Hunter. {C-EX-20/28}
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8.30

(b)

corrected unit rates that affected plant and equipment operators and removed
civil works associated with the filter presses which were improperly included in
his calculation in his First Expert Report; and

(c)

calculated rebar and concrete unit rates.

Mr. Fuchs has made the following key changes to his Current Maximum Assessment
in his Second Expert Report:60
(a)

Mr. Fuchs has adopted Mr. Hunter’s transportation costs estimate for the
purposes of his Current Maximum Assessment so as to provide the Tribunal
with a figure should they consider it permissible to extrapolate data to estimate
an assumed transport cost given the lack of contemporaneous supporting
evidence. However, for the reasons set out in his Second Expert Report,61 Mr.
Fuchs warns that there is a real possibility that this will over-compensate the
Contractor;

(b)

based on the additional information supporting the ancillary costs, Mr. Fuchs
has now included ancillary costs in his unit rate for the lean concrete;

(c)

Mr. Fuchs has adjusted his assessment to take account of the updated actual
salvage amounts;

(d)

adjusted the electricity costs to incorporate Mr. Pauletto’s assessment of
horsepower; and

(e)

updated the unit rates for rebar.

8.31

The most significant difference between Mr. Hunter’s assessment of damages claimed
and Mr. Fuchs’ Current Maximum Assessment of potential damages for the crushing
plant modification is the additional equipment costs. Mr. Fuchs relies on the ACP’s
independent crushing expert, Mr. Pauletto, and only includes the additional equipment
Mr. Pauletto determines was necessary.62 Whereas, Mr. Hunter relies on the
Contractor’s expert, Mr. Gold, to determine the additional equipment the Contractor
deemed necessary to modify the crushing plant to deal with the allegedly excessive
fines produced.63

8.32

The Contractor challenges Mr. Pauletto’s determination of what additional crushing
plant equipment was necessary and refers to the criticisms made by Mr. Gold and the
Contractor’s witnesses on Mr. Pauletto’s position.64 Mr. Pauletto has considered the
points made by Mr. Gold and the Contractor’s witnesses and has confirmed that nothing
within these submissions has caused him to change his opinion which is that, in light
of the contaminated nature of the material that the Contractor fed into the crushing
plant, the majority of the modifications were not required to deal with any excessive
wastage.65 On the basis of Mr. Pauletto’s opinion, Mr. Fuchs has calculated that the

60
61
62
63
64
65

See paragraph 109 on pdf page 46 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/46}
See paragraph 118 on pdf page 48 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/48}
See Section 5 from pdf page 28 of the Second Expert Report of Mike Pauletto. {R-EX-29/28}
See paragraph 5.4 on pdf page 25 of the Second Expert Report of Martin Hunter. {C-EX-20/25}
See paragraph 281 of Chapter IX on pdf page 1144 of the SOR. {SOR/1144}
See paragraph 5.2 on pdf page 28 of the Second Expert Report of Mike Pauletto. {R-EX-29/28}
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vast majority of the modification costs were not reasonably incurred. This continues to
be the basis upon which Mr. Fuchs’ calculates his Current Maximum Assessment of
potential damages for the cost of additional equipment remains. Mr. Hunter’s
calculation is overstated because the Contractor has failed to adequately demonstrate
that the additional expenditure amounting to USD 18,034,919 was reasonably incurred,
as required by Sub-Clause 1.1.4.3 [Definitions] of the Conditions of Contract.66
8.33

Mr. Fuchs’ assessment continues to eliminate the full costs of the additional tertiary
and quaternary crushers at both the Pacific and Atlantic Sites (which Mr. Hunter
assesses at USD 2,188,732). Dr. Dance has opined that, with the plant operating at just
39% or less of its design capacity, the Contractor’s decision to procure additional
crushers is not justified.67 This is yet a further example of Mr. Hunter simply including
the total cost of an item without considering whether it amounts to Cost, as defined in
the Conditions of Contract.68

8.34

The Contractor’s assertion that certain of Mr. Fuchs’ adjustments for the additional
equipment do not align with Mr. Pauletto is denied:

8.35

66
67
68
69
70
71
72
73
74

(a)

first, the assertion that Mr. Fuchs has incorrectly removed the full cost of the
Pacific multi-cyclone modifications is wrong.69 The full amount was properly
removed consistent with Mr. Pauletto’s assessment, which is that such UFR
(ultrafine recovery) plant should always have been planned.70 As Mr. Pauletto
maintains, it is not the Contractor’s intent that should be considered when
assessing the quantities of waste but whether the material was, in fact, used.71
With regard to the multi-cyclone modifications, the fines produced were used
as pozzolan replacement and so were nonetheless used productively.
Consequently, Mr. Fuchs’ continues to eliminate the full cost of the Pacific
multi-cyclone modifications in his Second Expert Report;72

(b)

secondly, Mr. Hunter incorrectly asserts that Mr. Fuchs’ treatment of the
electrical substation costs is at odds with Mr. Pauletto’s view. The 37%
adjustment, which applied to electrical substations C25 and C31 at the Atlantic
Site and C11 at the Pacific Site, was calculated based on the pieces of equipment
that Mr. Pauletto deemed justified.

As to the civil works required to accommodate the additional equipment, Mr. Fuchs
limits his assessment of the plant and equipment plant ownership unit costs to
equipment that was on Site prior to May 2011.73 On the other hand, Mr. Hunter, applies
the average rate per family code over the entire duration of the project.74 Mr. Hunter
claims Mr. Fuchs’ calculation of the plant and equipment ownership unit costs is
understated because he has failed to consider the depreciation cost of attachments

See Sub-Clause 1.1.4.3 [Definitions] on pdf page 18 of the Conditions of Contract at Exhibit R-0007.
{R-0007/18}
See paragraphs 66-69 from pdf page 16 of the Second Expert Report of Dr. Adrian Dance. {R-EX-18/16}
See Sub-Clause 1.1.4.3 [Definitions] on pdf page 18 of the Conditions of Contract at Exhibit R-0007.
{R-0007/18}
See paragraph 5.9 on pdf page 25 of the Second Expert Report of Martin Hunter. {C-EX-20/25}
See paragraph 6.32 from pdf page 43 of the First Expert Report of Mike Pauletto. {R-EX-16/43}
See paragraph 5.38 on pdf page 37 of the Second Expert Report of Mike Pauletto. {R-EX-29/37}
See paragraph 116 on pdf page 48 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/48}
See paragraph 121 on pdf page 49 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/49}
See paragraph 5.22 on pdf page 27 of the Second Expert Report of Martin Hunter. {C-EX-20/27}
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affixed to the primary items of plant and equipment, such as a firefighting system
attached to dump trucks.75 However, Mr. Hunter overlooks the fact that if the
attachments were not affixed to the plant until after May 2011, then they were not
necessary to perform the civil works for the additional crushing plant equipment, nor
could they have been utilised by the Contractor. For this reason, Mr. Fuchs has not
adjusted his assessment of the ownership unit costs in his Current Maximum
Assessment.76
8.36

With the above issues in mind, and the further issues highlighted in his report, Mr.
Fuchs assesses the quantum of this sub-claim at USD 142,223.77 Of course, this figure
is provided purely on the assumption that the Contractor can establish that there was an
excess of fines produced as alleged, which the Contractor says warranted such
modifications to the crushing plant, and that excess of fines is the responsibility of the
ACP.
d.

Additional cost of aggregate processing (operation costs)

8.37

The Contractor claims the costs of coagulant materials, electrical power consumption,
and additional maintenance, repairs and running costs which it alleges arose from
having to run the modified plant to deal with alleged excessive wastage.78 Mr. Hunter
has assessed the damages claimed for this sub-claim at USD 32,192,971.79 More than
USD 22 million (and more than double that amount once the claimed overhead, ROI,
profit and financing elements of the claim are added) of that claim is the purchase cost
of a single water treatment chemical.

8.38

Mr. Hunter’s only adjustment since his First Expert Report relates to the change in the
allocation of Ancillary costs.80

8.39

Mr. Fuchs has made the following changes to his assessment:81

8.40

75
76
77
78
79
80
81
82
83

(a)

utilised clarifier material costs as per Mr. Hunter’s assessment, on the basis that
further invoices to verify such costs have been produced by the Contractor since
his First Expert Report;82 and

(b)

utilised horsepower ratings to make adjustments to the electrical plant
consumption for each Site on the basis that ACP’s independent crushing expert,
Mr. Pauletto, considers this to the be the appropriate method to calculate
electrical consumption. 83

The Contractor is claiming the entire cost of the procured clarifier material on the basis
that it maintains that the only reason the material was added was to address the excess
fines issue which the Contractor alleges is the responsibility of the ACP. As is set out
in more detail at Chapter III, first and foremost, it is denied that the ACP should be held

See paragraph 5.22 on pdf page 27 of the Second Expert Report of Martin Hunter. {C-EX-20/27}
See paragraph 121 on pdf pages 49-50 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/49}
See paragraph 106 on pdf page 45 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/45}
See paragraph 288 of Chapter IX on pdf page 1145 of the SOR. {SOR/1145}
See paragraph 5.115 on pdf page 51 of the Second Expert Report of Martin Hunter. {C-EX-20/51}
See paragraph 5.116 on pdf page 51 of the Second Expert Report of Martin Hunter. {C-EX-20/51}
See paragraph 130 on pdf pages 51-52 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/51}
See paragraphs 289 and 290 of Chapter IX on pdf page 1145 of the SOR. {SOR/1145}
See paragraph 138 on pdf page 54 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/54}
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responsible for consequences of the nature of the excavated basalt because, in
accordance with the Conditions of Contract, responsibility for the same lay with the
Contractor.84 Moreover, even if this were not the case, the Contractor contaminated the
basalt stockpile with unsuitable material, meaning the clarifier was only ever added to
deal with an issue created by the Contractor. Notwithstanding and without prejudice to
the ACP’s position on liability, the ACP considers that the Contractor is not entitled to
the full cost of the procured clarifier material on the basis that it is unable to demonstrate
that it is a Cost reasonably incurred by the Contractor, as required by the definition of
Cost in the Conditions of Contract.85
8.41

First, Mr Pauletto considers that water treatment plant reliant on chemical water
treatment is simply inappropriate and that the better and more economic approach is to
recirculate water via settling ponds.86 In any event, by way of illustration, as set out in
the SOD,87 it appears that the Contractor was using ten times the manufacturer’s
recommended dosage of coagulant.88 Unlike Mr. Hunter’s assessment, Mr. Fuchs
considers the reasonableness of the quantity of the coagulant used by the Contractor as
this clearly has a bearing on whether the resultant additional expenditure was
reasonably incurred and, in turn whether it satisfies the contractual definition of Cost.89
In doing so, Mr. Fuchs considers MAPEI’s advice in their correspondence dated 4 May
2011.

8.42

In response, the Contractor criticises Mr. Fuchs’ reliance on MAPEI’s advice vis-à-vis
the correct dosage of coagulant to be used by the Contractor and alleges that the supplier
recommendations do not address the effectiveness of the clarifier, but instead the
relationship between the coagulant and concrete admixtures. The Contractor seeks to
characterise MAPEI’s comments as irrelevant to the assessment of the quantities of
coagulant on the basis that they do not address the actual quantities used by the
Contractor. The Contractor has missed the point. Mr. Fuchs does not seek to assert
that MAPEI’s advice had a bearing on the ‘actual quantities’ used by the Contractor.
Instead, MAPEI’s comments provide unequivocal evidence that the Contractor was
using significantly more coagulant than it needed. That is plainly unreasonable.
Accordingly, the total cost of the quantities of coagulant procured by the Contractor
cannot be considered to satisfy the definition of ‘Cost’ under the Conditions of Contract
and should not be recoverable.

8.43

The Contractor also criticises Mr. Fuchs for purportedly carrying out his own technical
evaluation of the Contractor’s coagulant usage because they do not consider Mr.
Pauletto to have opined on the effectiveness of adding coagulant slurry stream or
dosage.90 This is an inaccurate portrayal of Mr. Fuchs’ assessment. Mr. Pauletto has
opined that the use of coagulant is an inefficient and costly means of treatment and, for
that reason, it is unreasonable. As to the dosage, Mr. Pauletto also sees no reasonable

84
85
86
87
88
89
90

See Sub-Clause 4.20 [Employer’s Equipment and Free-Issue Material] on pdf page 63 of the Conditions of
Contract at Exhibit R-0007. {R-0007/63}
See Sub-Clause 1.1.4.3 [Definitions] on pdf page 18 of the Conditions of Contract at Exhibit R-0007.
{R-0007/18}
See paragraphs 4.17-4.22 from pdf page 23 of the Second Expert Report of Mike Pauletto. {R-EX-29/23}
See paragraph 7.136 of Chapter VII on pdf page 751 of the SOD. {SOD/751}
See paragraph 142(c) on pdf page 63 of the First Expert Report of Jeffrey Fuchs. {R-EX-6/63}
See Sub-Clause 1.1.4.3 [Definitions] on pdf page 18 of the Conditions of Contract at Exhibit R-0007.
{R-0007/18}
See paragraph 5.97 on pdf page 47 of the Second Expert Report of Martin Hunter. {C-EX-20/47}
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explanation for the Contractor to have deviated from the manufacturer’s
recommendations.91 Likewise, contrary to the Contractor’s assertions in the SOR,92
nothing within MAPEI’s comments that it “strongly advocate[d] that [the]
[Contractor] respect the dosage of the coagulant and flocculant recommended by the
manufacturer”93 suggests that the manufacturer’s recommended dosage would have
been anything other than sufficient for the Contractor’s purposes.
8.44

It is plain to see that, contrary to the Contractor’s assertions in the SOR,94 Mr. Fuchs’
assessment of the Contractor’s entitlement to the cost of clarifier material has sound
basis. Unlike Mr. Hunter, he has based his assessment on both:
(a)

the verified opinion of the ACP’s independent crushing expert; and

(b)

contemporaneous advice that the Contractor received from its specialist
supplier.

8.45

On the other hand, Mr. Hunter’s approach of taking the entire cost of the procured
clarifier material without considering the reasonableness of the same is not justified,
either from a technical perspective, or from the point of view of what the Contractor is
entitled to recover as cost in accordance with Sub-Clause 1.1.4.3 of the Conditions of
Contract.95

8.46

Mr. Fuchs has identified that Mr. Hunter has improperly used old substation readings
in calculating the amount of electric costs attributable to the additional equipment.96
Mr. Fuchs has corrected this error which results in a USD 2.4 million reduction from
Mr. Hunter’s claimed damages.97

8.47

In calculating the adjustment for the removal of ancillary costs related to the equipment
removed from the additional equipment, Mr. Fuchs has adopted Mr. Pauletto’s
assessment of the horsepower rating of each piece of equipment Mr. Pauletto considers
justified.98 Using the ratings, Mr. Fuchs has made adjustments of 5% and 33%, for the
Pacific and Atlantic Sites respectively, for the removal of ancillary costs related to the
equipment removed from the additional equipment.99

8.48

With the above issues in mind, as well as those addressed in his Second Expert Report,
Mr. Fuchs assesses the quantum of this sub-claim at USD 1,447,045.100 As with the
other components of his Current Maximum Assessment for aggregate production, this
figure only comes into play if the Contractor can prove the alleged excessive fine
aggregates, which the Contractor maintains:

91
92
93
94
95
96
97
98
99
100

See paragraph 5.43 on pdf page 39 of the Second Expert Report of Mike Pauletto. {R-EX-29/39}
See paragraph 292 of Chapter IX on pdf page 1146 of the SOR. {SOR/1146}
See MAPEI letter of 4 May 2011 on pdf page 15 of Exhibit R-0557. {R-0557/15}
See paragraph 292 of Chapter IX on pdf page 1146 of the SOR. {SOR/1146}
See Sub-Clause 1.1.4.3 [Definitions] on pdf page 18 of the Conditions of Contract at Exhibit R-0007.
{R-0007/18}
See paragraph 136 on pdf page 54 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/54}
See paragraph 137 on pdf page 54 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/54}
See paragraph 5.47 on pdf page 40 of the Second Expert Report of Mike Pauletto. {R-EX-29/40}
See paragraph 142 on pdf pages 56 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/56}
See paragraph 102 on pdf page 44 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/64}
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(a)

necessitated the modifications to the crushing plant; and

(b)

resulted in such additional operating costs to run the modified plant (all of which
is denied), is the ACP’s responsibility (and risk) under the Contract.

9.

CONCRETE MIX DESIGN

9.1

The Contractor alleges that the ACP wrongly instructed the use of silica fume in the
Contractor’s SMC mixes and, as a result of that alleged instruction, the Contractor had
to incur the additional cost of procuring the silica fume, as well as the cost of additional
infrastructure to store and handle silica fume. The Contractor alleges this amounts to
an instruction under Clause 13 [Variations] of the Conditions of Contract and now
claims USD 14,609,532 in direct costs, as well as an extension of time.101 Whilst
mention is made of additional concrete batching running costs no claim has been made
in that regard.

9.2

Mr. Hunter’s assessment of the alleged additional direct costs incurred by the
Contractor in relation to the use of silica fume in the SMC mixes has reduced by
USD 2,312,174 since his First Expert Report dated 19 June 2017. This reduction is
largely due to his adjustment to the material costs as a result of the instruction given to
him by the Contractor to remove the costs of silica fume for Lock Head 4, the Ocean
Wing Walls and ocean side approach structures from his assessment.102 Despite this
change, as Mr. Fuchs has demonstrated in his Second Expert Report, and as explained
in more detail below, Mr. Hunter’s assessment of the quantum of this claim remains
overstated.

9.3

As set out at Chapter V of the Rejoinder, and has been made clear in the Witness
Statements of Cheryl George,103 Prof. Di Pace,104 Miguel Lorenzo105 and Jorge
Quijano,106 the ACP never instructed the Contractor to use silica fume in its mixes in
the Upper Chamber or otherwise. As such, the ACP should not be held responsible for
the additional costs of the Contractor’s voluntary decision to use silica fume in its SMC
mixes and this head of claim should be rejected in its entirety.

9.4

Notwithstanding, and without prejudice to the above, the ACP demonstrated in its SOD
that its alleged instruction (which is denied) could, on any analysis, only ever have been
for the Upper Chamber.107 The Contractor contests this and maintains that there is no
basis to remove the cost of silica fume for areas other than the Upper Chamber and that
Mr. Fuchs’ removal of those areas in his Current Maximum Assessment is incorrect.108

101
102
103

104

105

106
107
108

See paragraph 330 of Chapter IX on pdf page 1153 of the SOR. {SOR/1153}
See paragraph 5.143 on pdf page 57 of the Second Expert Report of Martin Hunter. {C-EX-20/57}
See paragraphs 227-231 on pdf pages 66-67 of the First Witness Statement of Cheryl George.
{R-WS-20/66} and paragraphs 73-74 on pdf page 21 of Second Witness Statement of Cheryl George
{R-WS-20/21}
See paragraphs 104-141 from pdf page 27 of the First Witness Statement of Guillermo Di Pace.
{R-WS-23/27} and paragraphs 82-83 on pdf page 17 of Second Witness Statement of Guillermo Di Pace.
{R-WS-23/17}
See paragraphs 134-144 from pdf page 40 of the First Witness Statement of Miguel Lorenzo.
{R-WS-25/40}and paragraphs 71-73 from pdf page 19 of the Second Witness Statement of Miguel
Lorenzo. {R-WS-25/19}
See paragraphs 73-76 on pdf page 21 of the Second Witness Statement of Jorge Quijano. {R-WS-6/73}
See paragraph 7.177 of Chapter VII on pdf page 118 of the SOD. {SOD/118}
See paragraph 332 of Chapter IX on pdf page 1154 of the SOR. {SOR/1154}
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Yet, tellingly, the Contractor has, at the same time, instructed its own independent
expert, Mr. Hunter, to remove the costs of silica fume for Lock Head 4, the Ocean Wing
Walls and ocean side approach structures. Whilst no explanation has been given for
such an instruction having been given (Mr. Hunter simply explains that it is “pending
a fuller assessment”),109 it has become clear, in the context of Document Production,
that the Contractor was designing mixes using silica fume in higher salinity areas as
early as February 2011, three months before the alleged instruction in May 2011.110
9.5

A further aspect of the ACP’s alternative case is that, in addition to any instruction to
use silica fume being limited to the Upper Chamber, it was also limited in time to
3 August 2012 by which time the Contractor had a natural pozzolan mix available to
pour.111 Contrary to the Claimants’ argument in paragraph 333 of Chapter IX of the
SOR, there is nothing “misleading” about the statement that the Contractor was acting
voluntarily in its choice to pour any silica fume mix after 3 August 2012. The Claimants
seek to rely on the fact that the Contractor’s submittal dated 29 June 2012 which the
ACP reviewed in accordance with the Contract, referred to mixes for use in low salinity
areas only (i.e. the Upper Chamber, Upper Wing Walls and Lock Head 1). However,
it is clear that the ACP had no control over what the Contractor included in its
submittals. Therefore, if it was the case that the Contractor considered that these mixes
could only be used in low salinity areas, and that it did not yet have natural pozzolan
mixes which could be used in higher salinity areas, this was entirely the responsibility
of the Contractor, the ACP (on both its primary and alternative case) never having given
any instruction requiring use of silica fume in higher salinity areas. The ACP cannot
be held responsible for delays in the Contractor’s mix design program. Further, in any
event, internal correspondence from the Contractor makes it clear that the Contractor
always intended to use silica fume in higher salinity areas, and had begun developing
mixes for these areas in February 2011, if not before. Again such use cannot, therefore,
be attributed to the ACP.

9.6

As per his approach in his First Expert Report, Mr. Hunter continues to take all silica
fume usage for all other structures (now save for Lock Head 4, the Ocean Wing Walls
and ocean side approach structures) from the batch plant records and multiplies the
same by a calculated unit rate. As Mr. Fuchs has highlighted, in adopting this approach,
Mr. Hunter neglects to consider whether the Contractor itself was responsible for any
of the claimed costs - e.g. due to any potential wastage or excessive usage by the
Contractor.112 In the SOR, the Contractor claimed that the ACP’s criticism of this
approach adopted by Mr. Hunter had “no basis” because the Contractor used silica fume
“only because ACP instructed it to do so”.113 As explained above, this is factually
incorrect and, in any event, the approach of taking all quantities of silica fume is plainly
not in accordance with the Contract which requires “Cost” to be reasonable.

9.7

In light of the above, Mr. Fuchs continues to base his Current Maximum Assessment
on costs of silica fume used in the Upper Chamber up to 3 August 2012 and remains of

109
110

111
112
113

See paragraph 5.143 on pdf page 57 of the Second Expert Report of Martin Hunter. {C-EX-20/57}
See Email from E. Schrader to J. Marchand et al. re. Silica Fumes Marine Mixes dated 24 February 2011 at
Exhibit R-EX-1180 {R-1180} and Email from E. Schrader to K. Lefley et al. re. Ernie comments – multiple
marine mixes at Exhibit R-EX-1182 {R-1182}
See paragraph 1.13 of Chapter VII of the SOD and paragraph 190 on pdf page 83 of the First Expert Report
of Jeffrey Fuchs. {R-EX-6/83}
See paragraph 167 on pdf page 64 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/64}
See paragraph 331 of Chapter IX on pdf page 1154 of the SOR. {SOR/1154}
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the view that the proper calculation of the unit rate for the silica fume is to use the
average rate of silica fume procured before August 2012.
9.8

Mr. Fuchs’ assessment of the maximum amount of silica fume for which the Contractor
could possibly claim, even if, which is denied, it is found that the ACP did instruct the
use of silica fume, remains at 3,332 tons.114

9.9

Despite Mr. Fuchs’ criticisms in his First Expert Report,115 Mr. Hunter has not provided
any additional invoices to support his assessment of the transportation costs both for
the calculation of the silica fume unit rate and the transportation of equipment costs so
the actual freight costs for both remain unsupported. In this regard, Mr. Fuchs’ original
criticisms stands.116 In his Second Expert Report, Mr. Fuchs has applied Mr. Hunter’s
transportation cost estimate for his Current Maximum Assessment of the silica fume
unit rate and the additional equipment transportation costs. However, he has done so
with the important caveat that it should only be adopted should the Tribunal consider it
is permissible to adopt the approach of extrapolating the data in the invoices provided
to estimate an assumed transport cost for the balance of the equipment, as Mr. Hunter
has done, and has warned that, in his opinion, there is a real possibility that the adoption
of these rates will over-compensate the Contractor.117

9.10

Mr. Hunter continues to adopt a 10% allowance for installation costs without providing
any substantiation for this figure whatsoever.118 The Contractor has challenged the
ACP’s criticism of Mr. Hunter’s approach to his assessment of the installation costs on
the basis that “it cannot be denied that GUPC incurred installation costs in relation to
the silica fume equipment”.119 Similarly, Mr. Hunter maintains that his allowance of
10% is based on experience “given the answer cannot be zero”.120 These responses are
plainly not sufficient. It is entirely plausible that the installation might have been done
with existing fitters and other workers using plant that was already at Site; if specific
additional costs were incurred – whether third party installers or additional cranage etc.
– the Contractor can be expected to have records of that. Sub-Clause 20.1 [Contractor’s
Claims] of the Conditions of Contract121 clearly stipulates that any claim by the
Contractor for additional payment must be fully substantiated and Sub-Clause 1.1.4.3
[Definitions] of the Conditions of Contract stipulates that, to fall under the definition
“Cost” must be “reasonably incurred” (emphasis added).122 The adoption of an
arbitrary percentage purportedly based on the Contractor’s independent expert’s
“experience”, without any explanation as to how he has arrived at this figure or any
attempt to establish the reasonableness of the same, cannot, on any analysis, be
considered adequate substantiation to warrant additional payment.

114
115
116
117
118
119
120
121
122

See paragraph 170 on pdf page 65 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/65}
See paragraphs 198 and 203 on pdf pages 81-82 and 89-90 of the First Expert Report of Jeffrey Fuchs.
{R-EX-6/81} {R-EX-6/89}
See paragraph 177 on pdf page 68 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/68}
See paragraphs 177 on pdf page 68 of the Second Expert Report of Jeffrey Fuchs.
{R-EX-20/68}
See paragraph 5.161 on pdf page 60 of the Second Expert Report of Martin Hunter. {C-EX-20/60}
See paragraph 339 of Chapter IX on pdf page 1155 of the SOR. {SOR/1155}
See paragraph 5.161 on pdf page 60 of the Second Expert Report of Martin Hunter. {C-EX-20/60}
See Sub-Clause 20.1 [Contractor’s Claims] on pdf page 135 of the Conditions of Contract at Exhibit R-0007.
{R-0007/135}
See Sub-Clause 1.1.4.3 [Definitions] on pdf page 18 of the Conditions of Contract at Exhibit R-0007.
{R-0007/18}
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9.11

In response to the Contractor’s criticism of Mr. Fuchs for not carrying out his own
independent assessment of the installation costs,123 the burden of substantiating the
existence, and amount, of additional expenditure claimed lies with the Contractor. The
Contractor has failed to meet this requirement and, accordingly, this alleged cost must
be rejected.

9.12

On the basis that the Contractor always intended to use silica fume in higher salinity
areas (as established by contemporaneous correspondence and as is inferred from Mr.
Hunter’s deduction of such quantities from his calculation),124 a credit ought to be
applied for the infrastructure that the Contractor would always have required for
handling the 7,315 tonnes of silica fume it always intended to use, irrespective of the
alleged later instruction for silica fume elsewhere (which is, in any event, denied).

9.13

It is the ACP’s position that the Contractor would always have had to install the
additional equipment (i.e. the silos, feeder systems and warehouses) to incorporate the
quantities of silica fume into its concrete mix design. As such, the full amount of the
Contractor’s claim for silica fume infrastructure are costs that the Contractor would
have to have incurred in any event and, as such, the Contractor should not be entitled
to payment of the installation costs for the silica fume. This opinion is supported by
the ACP’s independent expert, Mr. Pauletto.125

9.14

Notwithstanding and without prejudice to the above, Mr. Fuchs has performed an
alternative assessment of the installation costs based on Mr. Pauletto’s opinion on the
batching plant required to process 3,332 tonnes of silica fume. Mr. Pauletto has opined
that a smaller silo with an approximately 1,045-barrel capacity would have been
sufficient for this quantity of silica fume. Mr. Pauletto has estimated that the smaller
silo would have cost USD 100,000 plus USD 20,000 to dismantle.126 Mr. Pauletto has
also opined that it would take approximately two days to erect and install the system
and approximately two days to remove the same and that there was appropriate access
to the equipment that it could have been removed without any disruption, contrary to
the Contractor’s suggestion.127 Contrary to Mr. Versteele’s statement,128 Mr. Pauletto
considers that such equipment retains value as it can be used in connection with the
production of fly ash.129

9.15

For the reasons above, and those stated in his Second Expert Report, Mr. Fuchs assesses
the quantum of this head of claim at USD 1,854,162.

123
124

125
126
127
128
129

See paragraph 339 of Chapter IX on pdf page 1155 of the SOR. {SOR/1155}
See Email from E. Schrader to J. Marchand et al. re. Silica Fumes Marine Mixes dated 24 February 2011 at
Exhibit R-EX-1180 {R-1180} and Email from E. Schrader to K. Lefley et al. re. Ernie comments – multiple
marine mixes at Exhibit R-EX-1182 {R-1182}
See paragraphs 5.44-5.46 from pdf page 39 of the Second Expert Report of Mike Pauletto.
{R-EX-29/39}
See paragraph 5.45 on pdf page 39 of the Second Expert Report of Mike Pauletto. {R-EX-29/39}
See paragraph 5.152 on pdf page 59 of the Second Expert Report of Martin Hunter. {C-EX-20/59}
See paragraph 148 on pdf page 33 of the First Witness Statement of Pieterjan Versteele {C-EX-46/33}
See paragraphs 5.46 from pdf page 39 of the Second Expert Report of Mike Pauletto.
{R-EX-29/39}
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10.

UNFORESEEN/UNDISCLOSED PHYSICAL CONDITIONS AT THE PACIFIC
SITE

10.1

The Contractor claims USD 23,063,706 in direct costs pursuant to Sub-Clause 4.12
[Unforeseeable Physical Conditions] of the Conditions of Contract130 for alleged
additional costs due to the alleged unforeseen/undisclosed physical conditions it
allegedly encountered at the Pacific Site.131 This head of claim is split into three subclaims referred to as Claim 47, Claim 50 and Claim 57.132

10.2

Mr. Hunter’s assessment of the total additional direct costs incurred by the Contractor
in relation to the foundation conditions within the basalt reach of the PLE has reduced
by USD 612,100 since his First Expert Report.133 The reduction is largely due to Mr.
Hunter’s adjustment of his ancillary costs allocation based on additional information
provided to Mr. Hunter by the Contractor.134

10.3

There is now very little difference between Mr. Hunter’s assessment of the damages for
Claim 50 and Claim 57 and Mr. Fuchs’ Current Maximum Assessment (assuming
liability) of these sub-claims. The most significant difference is their respective
assessments of Claim 47, which is predominantly due to differences in:
(a)

the assessment of the Inlet West Wing Wall Excavation and Concrete; and

(b)

the credit due for the amount included in the Contractor’s Tender for lean
concrete.

10.4

Nothing within the Contractor’s SOR has changed the ACP’s position in respect of the
deficiencies in the Contractor’s own means and methods; the ACP considers that the
Contractor’s failures, including poor blasting techniques and cleaning practices, were
the reason for the additional volumes of lean concrete being required and, as such, the
Contractor should not be entitled to payment of such additional costs.135 Indeed, the
evidence of Mr. Lewis conclusively proves the absence of any correlation between
geological factors and quantities of lean concrete.136

10.5

In relation to the deduction of the Contractor’s tender allowance for lean concrete, Mr.
Zaffaroni alleges that the Contractor allowed for 100mm thick in lean concrete in its
Tender137 and points to an extract of the Tender in an attempt to substantiate his
assertion. Whilst the extract provided does make reference to the figure “0,10m”, when
the lean concrete volumes provided for the specific areas are divided by the surface area
of the relevant parts of the locks, the lean concrete depths exceed 0.1m. Mr. Zaffaroni’s
assertion as to the Contractor’s tender allowance for lean concrete is plainly incorrect
as the references to “0,10m” do not reflect the depths necessary to give rise to the
volumes of concrete listed against each physical region.

130
131
132
133
134
135
136
137

See Sub-Clause 4.12 [Unforeseeable Physical Conditions] from pdf page 59 of the Conditions of Contract at
Exhibit R-0007. {R-0007/59}
See paragraph 304 of Chapter IX on pdf page 1148 of the SOR. {SOR/1148}
See Chapter IV of this Rejoinder.
See paragraph 339 of Chapter IX on pdf page 1155 of the SOR. {SOR/1155}
See Appendix V of the Second Expert Report of Martin Hunter. {C-EX-20/App.V}
See Chapter V of this Rejoinder.
See Section 6G of Part II on pdf page 167 of the Second Expert Report of Paul Lewis. {R-EX-26/167}
See Exhibit C-1191. {C-1191}
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10.6

Mr. Hunter and Mr. Fuchs continue to be guided by technical experts on what a
reasonable tender allowance might be. The difference in the technical experts’ opinion
on what is considered a reasonable allowance for lean concrete has resulted in a
significant discrepancy between Mr. Hunter’s and Mr. Fuchs’ calculation of the credit
due for the quantities of lean concrete that would always have been required.
a.

Claim 47

10.7

This claim relates to the additional cost allegedly incurred on additional excavation and
lean concrete placement said to have arisen as a result of alleged fractured and sheared
rock in the PLE – Lock Heads 1 and 2, Locks Upper Chamber and Locks Middle
Chamber and the Inlet Wing Walls.

10.8

Mr. Hunter has assessed the quantum of this sub-claim at USD 19,605,015138 which is
overstated by at least USD 12,858,948 due to the flaws in Mr. Hunter’s assessment, as
detailed below.

10.9

Mr. Fuchs has made the following changes to his assessment of this sub-claim since his
First Expert Report:
(a)

adjusted his lean concrete unit rate to use the revised quantity information
provided by Mr. Lewis’139 which results in a slight increase to USD 238.93;140

(b)

based on the additional information supporting the ancillary costs, now includes
ancillary costs in the unit rates;141

(c)

corrected a typographical error in his calculation of the amount of
trifurcation;142

(d)

utilised Mr. Hunter’s 10% allowance on direct labour for foremen costs in his
lean concrete unit rate and excavation unit rate;143 and

(e)

included a 5% deduction for the impacts of non-incremental costs.

10.10 The most substantial difference in Mr. Hunter’s and Mr. Fuchs’ calculation is their
assessment of the credit due for the Contactor’s original scope of work, i.e. the
allowance that would always have been required for lean concrete at the relevant areas
of the Site as the works progressed. Mr. Zaffaroni claims that the Contractor’s tender
allowance was 100mm144 but, as aforementioned, the extract of the Tender does not
support the “0,10m” references relating to the depth. Notwithstanding the fact that the
Contractor’s purported tender allowance figure utilised by Mr. Hunter, he chooses to
rely on Mr. Shilston’s assessment of a reasonable tender allowance, which the

138
139
140
141
142
143
144

See paragraph 6.34 on pdf page 68 of the Second Expert Report of Martin Hunter. {C-EX-20/68}
See Appendix H of the Second Expert Report of Paul Lewis {R-EX-26.AppH}
See paragraph 202 on pdf page 78 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/78}
See paragraph 202 on pdf page 78 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/78}
See paragraph 203 on pdf page 79 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/79}
See paragraph 205 on pdf page 79-80 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/79}
See paragraphs 72-74 on pdf page 23 of the Second Witness Statement of Antonio Zaffaroni.
{C-WS-21/23}
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Contractor maintains is so as to avoid the criticism of the ACP regarding the adequacy
of what it says was the original tender allowance.145
10.11 Dr. Konya’s assessment of an appropriate allowance for lean concrete has not changed
since his first report, which is that a reasonable tender allowance would have been a
minimum of 60cm (600mm) provided correct and well implemented drilling and
blasting practices were adopted by the Contractor. However, based on the drilling and
blasting program and the means and methods adopted by the Contractor, it would have
required a tender allowance of in excess of 1m (1,000mm).146 To this end, he remains
of the view that Mr. Shilston’s assessment of the average lean concrete requirement is
insufficient.147
10.12 Moreover, as regards the additional lean concrete quantities for over-excavation, the
Contractor maintains that it is entitled to the full additional cost of lean concrete that
was placed as a result of the alleged Unforeseeable adverse conditions encountered
within the footprint of the monoliths, regardless of whether that concrete was placed
within that footprint or not. Contrary to the Contractor’s assertion,148 Sub-Clause
4.12.2 [Unforeseeable Physical Conditions] of the Conditions of Contract makes it
clear that the adverse physical conditions must be “at and/or below the Foundation
Level of the Lock Structure within the area inside the footprint of such Lock Structure”
(emphasis added).149 The Contractor also seeks to assert that the ACP’s argument does
not make sense from an “engineering point of view” but stops short of explaining
exactly why.150 Given the lack of particularisation, it is impossible for the ACP to
respond to this allegation in any meaningful way.
10.13 For these reasons, Mr. Fuchs assesses the maximum possible quantum of this claim at
USD 6,746,067.151
b.

Claim 50

10.14 It remains the ACP’s primary position that Contractor’s Claim 50 is baseless as it
cannot demonstrate that the physical conditions it encountered were more adverse than
what the ACP had characterised and interpreted in the GIR, or that they were
Unforeseeable.152
10.15 As to the Contractor’s costs of the redesign of the monoliths and the chamber floors in
the AFZ, specifically the cost of the geological investigations undertaken by the
Contractor in the AFZ, in the SOD the ACP identified that the Contractor had
contemplated additional investigations in its Tender.153 In the SOR, the Contractor
attempts to manufacture an argument that the additional investigations referred to
within the Contractor’s Tender were intended to be of limited nature.154 This is denied.
145
146
147
148
149
150
151
152
153
154

See paragraph 310 of Chapter IX on pdf page 1149 of the SOR. {SOR/1149}
See paragraph 2.1 on pdf page 6 of the First Expert Report of Dr. Calvin Konya. {R-EX-10/6}
See paragraph 2.1 on pdf page 6 of the First Expert Report of Dr. Calvin Konya. {R-EX-10/6}
See paragraph 314 of Chapter IX on pdf page 1150 of the SOR. {SOR/1150}
See Sub-Clause 4.12.2 [Unforeseeable Physical Conditions] on pdf page 59 of the Conditions of Contract at
Exhibit R-0007. {R-0007/59}
See paragraphs 314 and 315 of Chapter IX on pdf page 1150 of the SOR. {SOR/1150}
See paragraph 195 on pdf page 76 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/76}
See Chapter V of this Rejoinder.
See paragraphs 7.90-7.94 of Chapter VI from pdf page 167 of the SOD. {SOD/167}
See paragraphs 321-326 of Chapter IX from pdf page 1152 of the SOR. {SOR/1152}
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The Contractor’s Tender plainly contemplated such investigations and, as such, it
cannot be said that the Contractor should be entitled to any such additional payment.
10.16 Notwithstanding, in the event the Tribunal were to find the ACP responsible for the
alleged additional costs of Claim 50 (which is denied), Mr. Fuchs’ Current Maximum
Assessment of USD 3,153,003155 and Mr. Hunter’s assessment of this sub-claim at
USD 3,157,200156 are now very closely aligned. This is because Mr. Fuchs has adopted
Mr. Hunter’s foreman costs in his assessment and has included the additional work on
the basis of the additional support for these costs provided by Mr. Hunter in his Second
Expert Report.157 However, for the avoidance of doubt, as he explains in his Second
Expert Report, Mr. Fuchs’ Current Maximum Assessment represents his view on the
upper-most limit that the Contractor could be awarded, if it established it is entitled to
such additional payment, and so this is the basis on which the respective experts’ figures
should be compared.
c.

Claim 57

10.17 It is denied that the Contractor is entitled to additional payment for the alleged physical
conditions it encountered near Lock Head 1 as a result of alleged ACP breaches. As
explained in more detail at Chapter V, the ACP did not make any characterisation or
interpretation of the physical conditions at this location and, in any event, the ACP’s
independent expert, Mr. Lewis, like the DAB, has concluded that the physical
conditions that the Contractor encountered were reasonably foreseeable based on a
proper review of the RFP documents.158
10.18 As per his approach to Claim 50, Mr. Fuchs has now updated his unit rate and includes
the additional works costs in his assessment. As a result, Mr. Fuchs’ Current Maximum
Assessment159 (i.e. the most Mr Fuchs considers the Contractor could be awarded if it
established entitlement) and Mr. Hunter’s assessment160 of the damages allegedly due
are now aligned at USD 301,491.
11.

ON-SITE TESTING LABORATORIES

11.1

The ACP addresses the assessment of the quantum of this claim at Section 6 of Chapter
VI of this Rejoinder.

12.

PROLONGATION COSTS FOR DELAY

12.1

The Contractor claims for additional costs for time-related staffing, equipment and
overhead costs that it alleges arose as a result of “critical delay to the Project resulting
from the ACP’s breaches in relation to the approval of GUPC’s concrete mix design
and the start of concrete placement”.161

155
156
157
158
159
160
161

See paragraph 212 on pdf page 82 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/82}
See paragraph 6.64 on pdf page 73 of the Second Expert Report of Martin Hunter. {C-EX-20/73}
See paragraphs 6.56-6.61 on pdf pages 71-72 of the Second Expert Report of Martin Hunter. {C-EX20/71}
See Section 4 of Part II on pdf page 108 of the Second Expert Report of Paul Lewis. {R-EX-26/108}
See paragraph 221 on pdf page 84 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/84}
See paragraph 6.73 on pdf page 75 of the Second Expert Report of Martin Hunter. {C-EX-20/75}
See paragraph 361 of Chapter IV on pdf page 1159 of the SOR. {SOR/1159}
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12.2

In his Second Expert Report, Mr. Hunter provides two assessments of the damages
claimed.162 His primary assessment applies the delay days as determined by Ms. Ramey
(202 days) and his alternative assessment applies delay delays as determined by Mr.
Harvey in his First Expert Report (i.e. 19 days – notably this has reduced to 7 delay
days in Mr. Harvey’s Second Expert Report).163

12.3

Mr. Hunter’s primary assessment of the damages stands at USD 100,955,812 and his
alternative assessment, based on Mr. Harvey’s assessment of delay days in his First
Expert Report, at USD 10,117,187. Mr. Fuchs has taken Mr. Hunter’s daily rate and
calculated that Mr. Hunter’s assessment of indirect costs based on Mr. Harvey’s
assessment of 7 delay days would amount to USD 3,498,469, compared with Mr.
Fuchs’ Current Maximum Assessment, which also applies the non-concurrent delay
days determined by Mr. Harvey (7 days), of USD 2,075,913.

12.4

It is important to note at the outset that the Contractor is claiming this USD 100 million
without any contemporaneous records at all of resources actually prolonged. Instead,
the Contractor relies on Mr. Hunter’s review of the contemporaneous labour, equipment
and other indirect costs recorded in the Contractor’s systems to determine those
resources that he considers likely to have been prolonged. That is necessarily an
enormously uncertain task. The attempt to build a claim of such magnitude on such
feeble foundations, whilst ambitious, is entirely unacceptable and contrary to the
contractual requirement to properly substantiate claims.

12.5

Mr. Hunter’s primary assessment of the damages has reduced by just shy of
USD 8 million since his First Expert Report.164 As highlighted by Mr. Fuchs,165 this is
largely due to the following adjustments:

162
163
164
165

(a)

Local Staff – Mr. Hunter has eliminated staff from his local staff cost pool which
has reduced the damages claimed;

(b)

Other Indirects – Mr. Hunter has eliminated certain expenses and adjusted the
travel, lodging and food for employees based on his adjustments to the staffing
pool;

(c)

Bonds – Mr. Hunter has recalculated bond premiums which has reduced the
bond damages claimed;

(d)

Plant and Equipment – Mr. Hunter has removed transport and import fees,
updated salvage values for previously sold and additional sold equipment; and

(e)

Other Indirects and Insurance – Mr. Hunter has adjusted the split between
indirect and direct costs and eliminated certain indirect staff which has reduced
this sub-claim slightly.

See paragraphs 8.3 and 8.4 on pdf page 78 of the Second Expert Report of Martin Hunter. {C-EX-20/78}
See paragraph 2.16-2.17 from pdf page 11 of Appendix A of the Second Expert Report of Don Harvey.
{R-EX-19/11}
See paragraph 8.4 on pdf page 78 of the Second Expert Report of Martin Hunter. {C-EX-20/78}
See paragraph 287 on pdf page 103 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/103}
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12.6

Despite the reduction since his First Expert Report, Mr. Hunter’s assessment of the
damages claimed remains overstated for the reasons set out in the rest of this Section
12.

12.7

Since his First Expert Report, Mr. Fuchs has made the following changes to assessment
of the damages in respect of each of the delay related costs:166
(a)

eliminated staff and other indirect costs related to bulk excavation and fill which
were not impacted by the delay;

(b)

updated his analysis of Other Indirect Costs based on further information
provided in Mr. Hunter’s Second Expert Report;

(c)

recalculated Mr. Hunter’s reassessed salvage values and percentages applied to
unsold equipment; and

(d)

provided further narrative of his analysis of the indirect costs for staff,
equipment and other indirect costs.

12.8

As set out in more detail at Chapter VII of this Rejoinder, the ACP’s position remains
unchanged in respect of the Contractor’s entitlement to an extension of time; the
Contractor is not entitled to an EOT arising out of the matters upon which it relies as it
is responsible for the delays which occurred up to the end of the relevant period, being
18 August 2011.

12.9

Aside from the differences in delay days, as explained by Mr. Fuchs in his Second
Expert Report, Mr. Hunter’s methodology for calculating the indirect day rate used to
calculate the additional delay-related costs is flawed. The ACP refers to the Second
Expert Report of Mr. Fuchs which responds to the points raised by Mr. Hunter in
response to Mr. Fuchs’ concerns with Mr. Hunter’s assessment with respect to each
element of the delay related costs below.167 A summary of the pertinent issues is set
out below.
a.

Staff

12.10 Mr. Hunter’s assessment of indirect staff costs, totalling USD 33,625,968, includes
expatriate staff, market staff and local staffed employed by the Contractor in 2011 that
Mr. Hunter says would likely have been affected by any critical delay, based on Ms.
Ramey’s assessment of 202 delay days.168 Mr. Hunter has provided an alternative,
based on Mr. Harvey’s position on delay days in his First Expert Report, which he
assesses at USD 3,236,083.169 As set out above, Mr. Harvey’s calculation of critical
delay has now reduced from 19 delay days to 7 delay days,170 which would further

166
167
168
169
170

See paragraphs 288-289 on pdf pages 103-104 of the Second Expert Report of Jeffrey Fuchs. {R-EX20/103}
See page 299 on pdf pages 107-108 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/107}
See paragraph 8.25 on pdf page 84 of the Second Expert Report of Martin Hunter. {C-EX-20/84}
See paragraph 8.25 on pdf page 84 of the Second Expert Report of Martin Hunter. {C-EX-20/84}
See paragraph 2.16-2.17 from pdf page 11 of Appendix A of the Second Expert Report of Don Harvey.
{R-EX-19/11}
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reduce Mr. Hunter’s alternative assessment, as is shown in the Second Expert Report
of Mr. Fuchs.171
12.11 Putting the difference in the number of delay days to one side, the primary difference
between Mr. Hunter’s and Mr. Fuchs’ calculation is the assessment of the impact of the
SMC mix design delay on excavation activities which arises out of a difference in the
methods adopted by the respective experts in evaluating time related costs.
12.12 Whilst he carries out no such equivalent in-depth review himself, Mr. Hunter criticises
Mr. Fuchs’ method of evaluating time related costs.172 As explained in more detail in
his Second Expert Report, Mr. Fuchs has simplified his assessment process by applying
his activity-related adjustments by groups of common staff and utilises a two-step
process of identifying indirect costs that may be impacted by critical delay related to
the start of placement of SMC.173
12.13 By comparison, despite Mr. Fuchs’ criticisms of Mr. Hunter’s methods in his First
Expert Report, Mr. Hunter has only eliminated a minimal number of staff from his staff
pool and only where there was no way to identify the activities of that member of staff
due to insufficient detail from the organisational structures. Consequently, Mr. Hunter
continues to improperly assume that because the staff (other than those removed due to
a lack of role description in the organisational charts) were on Site during the critical
delay period, those staff are impacted by the SMC design mix delay.174 As a result, Mr.
Hunter’s assessment of the staff costs remains unreliable because he has carried out his
assessment using an artificially broad pool of staff costs, many of which were not
prolonged because they were involved in aspects of the work that were not prolonged,
which has led to the assessment of indirect staff costs being overstated. The Contractor
has failed to establish a causal link between the costs claimed and the alleged delay and,
as such, these costs should be rejected.
12.14 The Contractor seeks to assert that excavation works “were closely related” to the
planned completion of the concreting work and, as such, staff costs associated with
excavation and mechanical and electric works would have been impacted by any delay
to the concrete placement.175 The fact that two activities follow sequentially in the
Contractor’s plan does not necessarily lead to a conclusion that the staff connected with
one activity were affected by a delay to the other.
12.15 For the reasons above, and as explained in his Second Expert Report, Mr. Fuchs
assesses indirect staff costs at USD 995,275.176 The difference in the experts’ daily
rates for staff costs is:

171
172
173
174
175
176

(a)

Mr. Hunter: USD 166,465; and

(b)

Mr. Fuchs: USD 142,182.

See table above paragraph 284 on pdf page 102 of the Second Expert Report of Jeffrey Fuchs. {R-EX20/102}
See paragraph 8.37 on pdf page 88 of the Second Expert Report of Martin Hunter. {C-EX-20/88}
See paragraph 315 on pdf page 113 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/113}
See paragraph 315 on pdf page 113 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/113}
See paragraph 367 of Chapter IX on pdf page 1160 of the SOR. {SOR/1160}
See paragraph 309 on pdf page 111 of the Second Expert Report of Jeffrey Fuchs. {R-EX-111}
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b.

Other indirects

12.16 First and foremost, the Contractor’s claim for these costs is not permissible under SubClause 17.6 [Limitation of Liability] of the Conditions of Contract.177 Notwithstanding,
and without prejudice to this contractual bar, should the Tribunal find that the
Contractor is entitled to such costs, Mr. Hunter’s assessment of this sub-claim remains
flawed for the reasons set out herein.
12.17 Mr. Hunter has assessed other indirect costs (i.e. indirect Site running costs incidental
to the direct works being performed) as follows:
(a)

for his primary assessment, based on Ms. Ramey’s 202 delay days, at
USD 12,882,378; and

(b)

for his alternative assessment, based on Mr. Harvey’s first assessment of 19
delay days, at USD 1,239,769.178

12.18 The primary difference in Mr. Hunter and Mr. Fuchs’ assessment of other indirect costs
is related to the one-time/non-recurring costs and costs related to excavation activities.
12.19 Mr. Fuchs has identified certain costs that would not be, or would only partially be,
impacted by the alleged delay and categorises these costs as non-time related or onetime costs.
12.20 Accordingly, if the Contractor can establish contractual entitlement to such indirect
costs, Mr. Fuchs considers that the correct quantum assessment for these costs is
USD 401,478.179 The experts’ respective views on the applicable daily rate for other
indirect costs are as follows:
(a)

Mr. Hunter: USD 53,416 (excluding account 7400) and USD 10,358 (account
7400); and

(b)

Mr Fuchs: USD 47,679 (excluding account 7400) and USD 9,675 (account
7400).

c.

Bonds

12.21 Mr. Hunter assesses the alleged additional costs the Contractor maintains it incurred to
maintain various securities, bonds and letters of credit as a result of delay at
USD 11,148,520.180
12.22 The primary difference between Mr. Hunter’s and Mr. Fuchs’ assessment of this subclaim is the disparity in their daily rates. Mr. Fuchs has identified several errors in Mr.
Hunter’s daily rate calculations due to his application of an incorrect number of days

177
178
179
180

See Sub-Clause 17.6 [Limitation of Liability] from pdf page 126 of the Conditions of Contract at
Exhibit R-0007. {R-0007/126}
See paragraph 8.58 on pdf page 92 of the Second Expert Report of Martin Hunter. {C-EX-20/92}
See paragraph 329 on pdf pages 118-119 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/118}
See paragraph 8.52 on pdf page 91 of the Second Expert Report of Martin Hunter. {C-EX-20/91}
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associated with premiums in his calculation.181 Furthermore, Mr. Hunter does not
appear to have accounted for a note of credit of over USD 1.5 million in March 2016.182
12.23 For the reasons set out above, and explained in his Second Expert Report, Mr. Fuchs
assesses the quantum of this sub-claim at USD 272,565.183 The experts’ respective
daily rate calculations for bonds are:
(a)

Mr. Hunter: USD 55,191; and

(b)

Mr. Fuchs: USD 38,938.

d.

Insurance

12.24 Mr. Hunter’s assessment of the damages claimed for the alleged additional costs the
Contractor says it had to incur to maintain various insurances due to delay is
USD 1,517,502.184
12.25 The primary difference in Mr. Hunter’s and Mr. Fuchs’ calculation of the Contractor’s
claim for the additional insurance costs is the assessment of the impact of the SMC mix
design delay on excavation activities related to indirect staff and plant and equipment
which are taken into account to calculate the relevant daily premiums.
12.26 As Mr. Fuchs explains in his Second Expert Report, Mr. Hunter’s assessment of the
indirect staff pool is overly broad, by some 727 staff, which has led to his calculation
of the Civil Liability and Labour Civil Liability insurance costs being significantly
overstated.185
12.27 Mr. Fuchs has also identified that Mr. Hunter has used an incorrect methodology in
calculating his damages for Civil Liability and Labour Civil Liability insurance as he
has simply taken the entire annual policy premium and applied this to the number of
delay delays.186 In doing this, Mr. Hunter has erroneously included in his assessment
costs associated with staff that were not included in the staff cost pool and, as such,
would not have been impacted by the delay to the concrete placement.
12.28 In light of the flaws to Mr. Hunter’s approach, Mr. Fuchs assesses this sub-claim at
USD 49,054.187 The difference in daily rate for insurances costs between the two
experts is:

181
182
183
184
185
186
187

(a)

Mr. Hunter: USD 7,512; and

(b)

Mr. Fuchs: USD 7,008.

See paragraph 325 on pdf page 117 the Second Expert Report of Jeffrey Fuchs. {R-EX-20/117}
See paragraph 328 on pdf page 118 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/118}
See paragraph 299 on pdf page 107-108 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/108}
See paragraph 8.40 on pdf page 89 of the Second Expert Report of Martin Hunter. {C-EX-20/89}
See paragraph 322 on pdf page 116 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/116}
See paragraph 323 on pdf page 116 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/116}
See paragraph 299 on pdf page 107-108 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/107}
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e.

Plant and equipment

12.29 Mr. Hunter’s assessment of the damages claimed is USD 25,386,810.188
12.30 The primary difference in Mr. Hunter’s and Mr. Fuchs’ calculation of the Contractor’s
claim for the additional plant and equipment costs is their assessment of the impact of
the SMC Design Delay to the plant and equipment related to excavation activities.
12.31 Like the staff costs, Mr. Hunter continues to include nearly all of the equipment he
identifies as on-Site during the delay period on the assumption that it is impacted by
the alleged delay to the SMC design mix.
12.32 The Contractor brands Mr. Fuchs’ assessment as “unreliable and without basis”.189
This is denied. However, in the interest of clarity and to demonstrate that his
assessment has clear rationale and is supported by the data made available to him, Mr.
Fuchs has provided additional detail on the metrics related to his time-related
assessment in his Second Expert Report.190 Based on the information available, Mr.
Fuchs’ time-related assessment on the plant and equipment is a reasonable assessment
and, in any event, far more reasonable than Mr. Hunter’s blanket approach, assuming
equipment was impacted by the delay simply by virtue of the fact that it was on-Site
during the delay period.
12.33 The Contractor mischaracterises Mr. Fuchs’ assessment by seeking to assert that Mr.
Fuchs has excluded key earthmoving and concrete equipment (such as pumps and
telebelts, excavators and dumpers) from his plant and equipment pool.191 As Mr. Fuchs
has illustrated at Appendix E-3 of his Second Expert Report, this is not the case at all.192
Mr. Fuchs has not removed any of these four equipment types in their entirety. Where
Mr. Fuchs has excluded equipment from his pool, this is where he has identified these
assets as working on excavation activities (not impacted by the SMC mix delay) and,
even then, he has only excluded a portion of the costs based on his assessment of the
impact of the delay.
12.34 Mr. Hunter makes two adjustments to his claim in his Second Expert Report:

188
189
190
191
192

(a)

first, he adjusts the salvage values for additional equipment that has been sold
(in his First Expert Report, Mr. Hunter, assessed the salvage value of sold
equipment based on the sales price less sales commissions, rehabilitations costs
and other costs of sales);

(b)

second, he reassess the actual salvage values of sold equipment used in his First
Expert Report which changes the percentage applied (to calculate the salvage
value of equipment for which there are no sale records) from 10.54% to 8.25%
which lowers the estimated salvage value of that equipment and in turn,
increases the value of this sub-claim.

See paragraph 8.86 on pdf page 96 of the Second Expert Report of Martin Hunter. {C-EX-20/96}
See paragraph 383 of Chapter IX on pdf page 1163 of the SOR. {SOR/1163}
See paragraph 344-346 on pdf pages 123-125 of the Second Expert Report of Jeffrey Fuchs.
{R-EX-20/123}
See paragraph 383 of Chapter IX on pdf page 1163 of the SOR. {SOR/1163}
See Appendix-E-3-1 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20.AppE-3-1}
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12.35 Mr. Hunter has provided no explanation for his reassessment of actual salvage values.
As such, Mr. Fuchs has performed an exercise of reverting Mr. Hunter’s assessment of
salvage values to those applied by Mr. Hunter in his First Expert Report, recalculating
the salvage value percentage derived from actual salvage values for sold equipment and
applying this to unsold equipment. This resulted in a reduction in the daily rate by
USD 874.193
12.36 Mr. Hunter rejects Mr. Fuchs’ criticism that depreciation of formwork and scaffolding
should be based on the number of uses, and not technical hours and seeks to assert that
delay would impact these items in the same manner as mobile equipment.194 However,
Mr. Hunter has not provided any reasonable justification for this opinion. Mr. Fuchs
disagrees with Mr. Hunter and continues to exclude the equipment based on it not being
impacted by the delay in the start of the concrete production as it was not used during
this time period.195 This is yet another illustration of Mr. Hunter’s overly simplistic
approach which assumes that all items are impacted without considering whether this
was actually the case.
12.37 Mr. Fuchs stands by his 50% reduction to the daily plant and equipment depreciation
rate to represent a standby or idle rate. As he explains in his Second Expert Report, the
reduction is based on the theory that idle equipment is not depreciating at the same rate
as active equipment and, contrary to Mr. Hunter’s assertions,196 this reduction of idle
time is considered industry practice.197
12.38 Mr. Hunter recognises that, to the extent the Contractor recovers additional amounts
resulting from direct works, a credit should be applied against the amount of plant and
equipment prolongation costs claimed. Mr. Hunter provides the adjustment of
USD 1,882,249.198 Yet he does not apply this adjustment to his damages assessment.
12.39 In light of the above, and for the reasons set out in his Second Expert Report, Mr. Fuchs
has assessed this sub-claim at USD 357,541. The difference between the experts’
respective daily rates is:
(a)

Mr. Hunter: USD 125,677; and

(b)

Mr. Fuchs: USD 51,077.

f.

Head Office Overhead

12.40 Neither Mr. Hunter, nor Mr. Fuchs, have changed their assessment of the Contractor’s
entitlement to Head Office Overhead. Mr. Hunter’s assessment of Head Office
Overhead remains at USD 16,394,635199 and Mr. Fuchs upholds his position that he is
still unable to make any quantum assessment of this claim and, as such, values it as
nil.200
193
194
195
196
197
198
199
200

See paragraph 342 on pdf page 128 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/123}
See paragraph 385 of Chapter IX on pdf page 1163 of the SOR. {SOR/1163}
See paragraph 385 of Chapter IX on pdf page 1163 of the SOR. {SOR/1163}
See paragraph 8.116 on pdf page 101 of the Second Expert Report of Martin Hunter. {C-EX-20/101}
See paragraph 345 on pdf page 124 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/124}
See paragraph 8.117 on pdf page 101 of the Second Expert Report of Martin Hunter. {C-EX-20/101}
See paragraph 8.118 on pdf page 101 of the Second Expert Report of Martin Hunter. {C-EX-20/101}
See paragraph 352 on pdf page 126 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/126}
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12.41 The Contractor has failed to adequately establish that such costs are:
(a)

actual costs of the Contractor, i.e. that they constitute Cost under the Conditions
of Contract;

(b)

distinct from, and therefore not duplicative of, the Cocoli main office overhead
which the Contractor seeks to recover through the overheads of direct costs and
the prolongation claim; and

(c)

caused by alleged ACP breaches.

12.42 Instead, the Contractor and Mr. Hunter simply rely on the decision in DAB Referral 11
in an attempt to prove the Contractor’s entitlement.201 That decision is being considered
anew in this Arbitration so is entirely irrelevant; the Contractor and Mr. Hunter’s
attempts to rely on this in support of the HOOH claim is entirely misguided.
12.43 Mr. Fuchs also considers the methodology adopted by Mr. Hunter to calculate potential
damages to be flawed.202
13.

ADJUSTMENTS
a.

Labour escalation

13.1

The Contractor recognises that its claimed costs include escalation for which it has
already been compensated, pursuant to Sub-Clause 13.9 [Adjustment for Changes in
Local Labour Rates]203 and that it must give credit for those costs.

13.2

However, as in his First Expert Report (and as pointed out in correspondence204 and
accepted by the Contractor),205 Mr. Hunter has continued to add rather than deduct the
amount in question.206

13.3

Mr. Fuchs assesses the quantum of this claim to be a credit of USD 143,611 to the
ACP.207
b.

13.4

201
202
203
204
205
206
207
208

ITBMS

The Contractor seeks payment in the amount of USD 3,485,842 for the ITBMS it says
it incurred on the direct works, but takes account of the 2% it has already received due
to a change in Panamanian law during the course of the TSLP which increased the rate
from 5% to 7%.208

See paragraph 8.122 on pdf page 102 of the Second Expert Report of Martin Hunter. {C-EX-20/102}
See paragraph 354-355 on pdf page 127 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/127}
See Sub-Clause 13.9 [Adjustment for Changes in Local Labour Rates] from pdf page 102 of the Conditions
of Contract at Exhibit R-0007. {R-0007/102}
See Exhibit R-0767. {R-0767}
See Exhibit R-0768. {R-0768}
See paragraph 9.2 on pdf page 104 of the Second Expert Report of Martin Hunter. {C-EX-20/104}
See Appendix H-2 Second Expert Report of Jeffrey Fuchs. {R-EX-20.AppH-2}
See paragraph 399 of Chapter IX on pdf page 1166 of the SOR. {SOR/1166}
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13.5

The ACP has reimbursed the Contractor for that 2% uplift on certain goods and services
already. The Contractor accepts that it has received the 2% uplift on those goods and
services and limits its claim to 5% on the direct works.209

13.6

Despite the ACP’s criticisms in the SOD,210 the Contractor has not provided any
information or analysis as to why it considers that it is entitled to ITBMS, aside from
simply maintaining that the ITBMS are “costs actually incurred”.211 As such, the
ACP’s position remains that the Contractor has failed to prove any entitlement to the
sums claimed under this head of claim.

13.7

Mr. Fuchs has also identified that Mr. Hunter has erroneously duplicated certain direct
work costs which overstates his ITBMS calculation by USD 11,046.212

13.8

Notwithstanding this, and without prejudice to the ACP’s position that the Contractor
has not established entitlement to the sums claimed for this head of claim, if the
Tribunal decides in the Contractor’s favour, as a result of the above issues, Mr. Fuchs
considers that the correct quantum assessment for this head of claim is
USD 1,600,037.213

14.

PROFIT

14.1

The Contractor claims that it is entitled to profit on the costs it has incurred and that
such entitlement arises under both Sub-Clause 1.1.4.4 of the Conditions of Contract214
and under Panamanian law. The Contractor has provided no analysis whatsoever to
demonstrate how the entitlement to profit arises under either Panamanian law or under
the Contract.

14.2

Mr. Hunter calculates the Contractor’s alleged entitlement at USD 17,890,102.215

14.3

Subject to the Contractor proving entitlement under the Contract (which, as
aforementioned, it has failed to do), as explained in the SOD,216 the Conditions of
Contract allow for the recovery of Cost Plus Reasonable Profit but only in certain
circumstances. Under the true construction of the contract, the only component which
provides (on the basis on which the Contractor makes its claim) for Cost plus
Reasonable Profit is the aggregate production (excavating and processing) claim under
Sub-Clause 1.9.4 [Errors in the Employer’s Requirements] of the Conditions of
Contract at 5%.217

14.4

Notwithstanding this, and without prejudice to the ACP’s position that the Contractor
has failed to prove entitlement to recover any additional payment at all under the
Contract or Panamanian Law, if the Tribunal finds that the Contractor is entitled to such
additional payment, Mr. Fuchs considers that the quantum of this head of claim should

209
210
211
212
213
214
215
216
217

See paragraph 10.1 on pdf page 105 of the Second Expert Report of Martin Hunter. {C-EX-20/105}
See paragraph 13.6 of Chapter X on pdf page 42 of the SOD. {SOD/42}
See paragraph 401 of Chapter IX on pdf page 1166 of the SOR. {SOR/1166}
See paragraph 373 on pdf page 132 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/132}
See Appendix H-2 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20.AppH}
See Sub-Clause 1.1.4.4 on pdf page 18 of the Conditions of Contract at Exhibit R-0007. {R-0007/18}
See Section 11 on pdf page 106 of the Second Expert Report of Martin Hunter. {C-EX-20/106}
See paragraphs 4.5-4.10 of Chapter X from pdf page 8 of the SOD. {SOD/8}
See Sub-Clause 1.9.4 [Errors in the Employer’s Requirements] on pdf page 36 of the Conditions of Contract
at Exhibit R-0007. {R-0007/36}
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be assessed at USD 1,317,102,218 being 5% uplift on his Current Maximum Assessment
of damages for Aggregate Production.
15.

FINANCE COSTS

15.1

The Contractor claims USD 48,931,629 in financing costs on the basis that it purports
to have lost interest that it would have earned on the sums corresponding to additional
costs and incurred further additional finding costs by way of bank loans, loans from the
Second to Fourth Claimants, an non-payment of the sums owed to Second to Fourth
Claimants.219

15.2

Despite the issues very clearly detailed in the SOD,220 and by Mr. Fuchs in his First
Expert Report,221 the Contractor has done nothing to advance this head of claim to prove
entitlement and Mr. Hunter continues to adopt the same flawed approach in his
assessment of the alleged financing costs.

15.3

First, Mr. Hunter’s nebulous distinction between (a) the period between inception to
September 2011, and (b) September 2011 onwards, remains unsupported. The
Contractor attempts to explain the relevance of September 2011 by reference to a
chronology of the Contractor’s loans agreements set out in Mr. Hunter’s First Expert
Report.222 However, contrary to the Contractor’s assertion, this in itself is not evidence
of the Contractor’s alleged insufficient funds.223 The motivation for the Contractor
seeking commercial and shareholder loans from September 2011 cannot be gleaned
from a chronology of loan agreements.

15.4

Secondly, the Contractor has advanced no further evidence on causation, it simply
deems the ACP’s criticism as “irrelevant”.224 As such, the Contractor has failed to
demonstrate a causal nexus between the alleged costs claimed and any breach of an
obligation by the ACP, as required by the Contract and under Panamanian law.

15.5

Thirdly, the Contractor continues to allow no credit for the ACP’s accommodations.225
Mr. Hunter claims that no credit is due because the ACP has not demonstrated that the
accommodations were given as compensation for costs and delays the Contractor had
to incur related to this Arbitration.226 However, this is entirely inconsistent with the
Contractor’s own position which is that the “ACP’s failures and breaches caused
significant cost overruns and delays, and necessitated additional financing to the
project”.227 As such, on the Contractor’s own case, a credit must be due for all

218
219
220
221
222
223
224
225
226
227

See paragraph 358 on pdf page 128 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/128}
See paragraph 405 of Chapter IX on pdf page 1166 of the SOR. {SOR/1166}
See paragraph 15.2 of Chapter X on pdf page 44 of the SOD. {SOD/44}
See paragraph 404 on pdf pages 172-173 of the First Expert Report of Jeffrey Fuchs. {R-EX-6/172}
See paragraph 408 of Chapter IX on pdf page 1167 of the SOR {SOR/1167} and paragraph 12.5 on pdf pages
92-93 of the First Expert Report of Martin Hunter. {C-EX-10/92}
See paragraph 408 of Chapter IX on pdf page 12 of the SOR. {SOR/12}
See paragraph 409 of Chapter IX on pdf page 1167 of the SOR. {SOR/1167}
See paragraph 404 on pdf pages 172-173 of the First Expert Report of Jeffrey Fuchs. {R-EX-6/172}
See paragraphs 12.8 and 12.9 on pdf page 108 of the Second Expert Report of Martin Hunter.
{C-EX-20/108}
See Section B on pdf page 12 of the First and Third to Sixth Claimants’ Submission on Preliminary Issues
and Interim Measures at Exhibit R-1405. {R-1405/12}
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accommodations and all moratoria on the repayment of advanced payments and
additional advanced payments.
15.6

In light of the above, Mr Fuchs has calculate that a credit is due to the ACP of
21,419,555.

16.

CONCLUSION

16.1

The ACP reiterates its position that the Contractor has failed to establish any
entitlement, under either the Contractor or Panamanian law, to recover the claimed
amount of USD 428,471,512 (total) / 163,172,012 (net), or to any other sum.

16.2

If the Tribunal agrees with the ACP’s arguments in relation to each head of claim, then
the Tribunal should reject the Contractor’s claim in its entirety and order that the
Claimants pay the monies the Contractor received pursuant to the DAB Decisions
(which amounts to USD 265,299,500, as agreed between the parties),228 together with
the Delay Damage Cap, with interest and financing costs. This amounts to
USD 366,238,313.

16.3

If the Tribunal finds in favour of the Contractor, the ACP, with the assistance of Mr.
Fuchs, has assessed that the most the Contractor could claim would be valued at
USD 35,011,333, which would mean that the Claimants must pay a sum of
USD 230,288,167 to the ACP, being the balance of the sums already paid to the
Contractor by the ACP, plus interest thereon. In reality though, the ACP and Mr. Fuchs
consider that, if the Tribunal was to find in favour of the Contractor, the correct
assessment of the quantum, if correctly limited to the sums that have been properly
substantiated, ought to be considerably lower.

228

See paragraph 13.8 at pdf page 110 of the Second Expert Report of Martin Hunter {C-EX-20/110} and
paragraph 385 at pdf page 135 of the Second Expert Report of Jeffrey Fuchs. {R-EX-20/135}
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1.

INTRODUCTION

1.1

This Chapter of the Rejoinder responds to the Second to Third Claimants’1 case in
Chapter X of the SOR regarding the Return on Investment claims (the “ROI Claims”).
The ACP rejects the ROI Claims in their entirety and, save where admitted herein, the
content of Chapter X of the SOR is denied. The ACP also reiterates, restates and
maintains its reliance on Chapter XI of the SOD.

1.2

It is noted that, since the service of the SOR, the Fourth Claimant, Jan De Nul N.V., no
longer appears to be pursuing a claim for ROI. Regrettably, the Claimants have offered
nothing by way of any meaningful explanation, nor have they made any effort to draw
the Tribunal’s attention to this development, which can only be surmised from the use
of the term “Claimants 2-3” throughout the submissions on the ROI Claims in the SOR.

1.3

In support of its position, the ACP continues to rely on the expert report of Mr. Gervase
MacGregor of BDO LLP, dated 13 December 2017, provided with the SOD (the “Third
MacGregor Report”), together with the expert report of Mr. Gervase MacGregor of
BDO LLP dated 15 October 2018 (the “Fourth MacGregor Report”).

1.4

Further, the ACP also refers to and relies on:

2.

(a)

the Fourth Witness Statement of Mr. Francisco J. Miguez P., Executive Vice
President for Finance and Administration (CFO) of the ACP, dated 27
September 2018; and

(b)

the Third Witness Statement of Mr. Jorge L. Quijano, the current Administrator
of the ACP, dated 27 September 2018.

SUMMARY OF THE SECOND TO THIRD CLAIMANTS’ CASE AND THE
ACP’S RESPONSE
a.

2.1

Summary of the Second to Third Claimants’ case

In addition to the Contractor’s claims in this Arbitration, the Second to Third Claimants
claim a total of USD 152,508,1722 from the ACP:

Figure 1 – Summary of the ROI Claims

1
2

It is understood that the Fourth Claimant is no longer seeking damages from the ACP with respect to ROI
Claims, as discussed further at paragraph 1.2 below.
This comprises the figure set out in the SOC, minus the claim of Jan De Nul N.V. See paragraph 2264 of
Chapter IX on pdf page 687 of the SOC {SOC/687} and paragraphs 1(d) and 1(e) of Chapter XI on pdf page
1226 of the SOR. {SOR/1226} Note that Mr Hart has re-calculated the total claimed figure as USD 173.53
million, cited in paragraph 22 on pdf page 13 of the Fourth Expert Report of Timothy Hart. {C-EX-18/13}
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2.2

Despite the ACP’s firm objections and defences set out in the SOD,3 the Second to
Third Claimants continue to advance, in the SOR, unsupported and unmeritorious
claims that the ACP’s conduct caused harm to the Second to Third Claimants and
allegedly forced the Second to Third Claimants to “provide over USD 3.5 billion in
financing” to the Contractor, in order to fund alleged additional costs caused by delays
and extra work to the Project.4

2.3

In essence, however, the Second to Third Claimants’ case has failed to advance and
remains unsupported.

2.4

In seeking to advance and support the ROI Claims, the Second to Third Claimants
continue to make the same allegations as outlined in the ACP’s SOD.5 Those
allegations include that the ACP allegedly:
(a)

misrepresented the financial premise of the TSLP during the RFP period;

(b)

owed obligations to the Second to Third Claimants under the JSG;

(c)

breached Panamanian law with respect to good faith and its obligation to
collaborate; and

(d)

committed gross negligence and/or dolo.

b.

Summary of the ACP’s case

2.5

The Second to Third Claimants do not have any basis to bring the ROI Claims under
the JSG, or at all. Notwithstanding that the Second to Third Claimants do not have the
requisite rights, and therefore cannot make their purported claims under the JSG, even
if the Second to Third Claimants could pursue the ROI Claims, such claims are
premised on factual assumptions that are clearly incorrect and flawed (as explained
below).

2.6

The Second to Third Claimants base the ROI Claims on a number of factual
assumptions and allegations, all of which are denied by the ACP, for the following
reasons:

3
4
5

(a)

the ACP never made any representations regarding any “cash flow positive”
financial premise of the TSLP – it was at all times clear that the TSLP was to
be procured as a lump sum contract;

(b)

the ACP did not under-certify payments or unfairly determine the Contractor’s
claims;

(c)

the ACP did not breach Panamanian law;

See Chapter XI from pdf page 883 of the SOD. {SOD/883}
See paragraphs 3 and 8 of Chapter X from pdf page 1175 of the SOR. {SOR/1175}
See paragraphs 1.5-1.9 of Chapter XI from pdf page 885 of the SOD. {SOD/885}
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(d)

the Second to Third Claimants fail to establish any causal link between the
breaches that they allege and the projects which they claim were foregone
(thereby giving rise to the allegedly foregone ROI);

(e)

the Second to Third Claimants fail to establish foreseeability of loss;

(f)

ROI remains an inappropriate measure of compensation; and

(g)

the Second to Third Claimants’ calculations in respect of ROI are flawed.

2.7

Notwithstanding that there is no basis for the Second to Third Claimants to advance
claims under the JSG (as explained further below), the Second to Third Claimants in
any case face a succession of further obstacles with regard to the ROI Claims,
particularly in relation to the flawed factual premise upon which such claims are based,
as explained in Section 3 below.

3.

THE ALLEGED REPRESENTATION IN RESPECT OF THE FINANCIAL
PREMISE OF THE TSLP

3.1

The Second to Third Claimants’ position is founded on the fundamental assumption
and premise that the Claimants would be maintained in a cash flow positive position,
and that they received assurances to this effect from the ACP.

3.2

This position has now, in the SOR and accompanying witness evidence, evolved in
certain important respects, reflecting a series of telling admissions on the part of the
Claimants, which serve to materially undermine the ROI Claims.
a.

3.3

The Claimants accept that they would need to contribute funds

It has, within the SOR, for the first time been confirmed that the Claimants do not
contend that the alleged representation was to the effect that:6
“ACP would provide whatever financing was required to
complete the Project and would ensure that the Project remained
cash flow positive, irrespective of the cause of cost overruns and
delays or the party responsible for them.”

3.4

Indeed, the Claimants now expressly, and belatedly, accept that:7
“there was a risk that the Claimants may have to contribute
funds to the Project to the extent that they bore responsibility for
cost overruns or delays.” (emphasis added)

3.5

6
7
8

This was accepted still more emphatically in the evidence of Mr. Loureda in ICC Case
No. 22588/ASM/JPA, in which he stated in his Second Witness Statement that:8

See paragraph 8 on pdf page 3 of the Third Witness Statement of Jose Manuel Loureda Lopez.
{C-WS-37/3}
See paragraph 8 on pdf page 3 of the Third Witness Statement of Jose Manuel Loureda Lopez.
{C-WS-37/3}
See paragraph 12 on pdf page 5 of the Second Witness Statement of Jose Manuel Loureda Lopez in ICC
Case No. 22588/ASM/JPA at Exhibit R-1374. {R-1374/5}
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“To the extent that GUPC was responsible for cost overruns
under the terms of the Contract and/or applicable law, GUPC
and the Shareholders would need to fund them (and to this extent
GUPC and the Shareholders bore financial risk, which is why it
was important that the Shareholders had sufficient financial
resources to take on the Project).” (emphasis added)
3.6

This was further confirmed in the main hearing in ICC Case No. 22588/ASM/JPA, in
which, in response to a question by the President (who noted that Mr. Loureda had been
“extremely optimistic” with regard to his position regarding cost overruns on the
Project), Mr. Loureda was unable to explain why there would not be cost overruns on
a “very big, complex job”.9 On the contrary, Mr. Loureda acknowledged “for sure, we
will have to finance certain moments, certain delays, whatever”.10

3.7

Further, there is no denial by the Claimants of the ACP’s consistent assertion that the
Contract is a lump sum contract. Indeed, the lump sum nature of the Contract is
expressly accepted repeatedly in the SOR.11 There is no suggestion that the Contract
Price would be adjusted otherwise than in accordance with and pursuant to the terms of
the Contract – indeed Sub-Clause 14.1(a) [The Contract Price] of the Conditions of
Contract, which the Claimants expressly rely on with regard to adjustment, makes this
expressly clear:12
“The Contract Price shall be the lump sum Accepted Contract
Amount and be subject to adjustments in accordance with the
Contract.”

3.8

As such, it is common ground that in entering into the Contract (and then, upon
assignment, the JSG) the Claimants assumed and maintained what Mr. Loureda terms
“financial risk”, and as such would need to provide funding if and to the extent that cost
overruns and delays arose for which the Contractor was responsible.
b.

3.9

9
10
11
12
13

The Claimants do not deny the extensive other matters which might impact
cash flow

While the Contract Price clearly could have been (and indeed has been) adjusted in
specific circumstances prescribed and governed by the Contract, by operation of the
relevant contractual provisions, it could not be adjusted otherwise. It was pointed out
in the Third Witness Statement of Francisco Miguez (in support of the SOD in the
present Arbitration) that a series of factors, wholly outside the ACP’s control and for
which there was no mechanism in the Contract to adjust the Contract Price, had the
potential to impact the Contractor’s cash flow position. These matters included:13

See pdf page 29 of Transcript Day 3, pages 586 and 587, from line 9 onwards in ICC Case No.
22588/ASM/JPA at Exhibit R-1373. {R-1373/29}
See from pdf page 29 of Transcript Day 3, page 586, line 25 to page 587, line 2 in ICC Case no.
22588/ASM/JPA at Exhibit R-1373. {R-1373/29}
See, for example, paragraphs 12 and 18 of Chapter X from pdf page 1177 of the SOR. {SOR/1177}
Sub-Clause 14.1(a) [The Contract Price] of the Conditions of Contract dated February 2009 at Exhibit R0007. {R-0007/27}
See paragraph 139 on pdf page 28 of the Third Witness Statement of Francisco Miguez. {R-WS-7/28}
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(a)

the adequacy of the lump sum bid at tender stage;

(b)

how the Contractor managed the Works;

(c)

payment arrangements with (and the performance of) the Contractor’s suppliers
and subcontractors; and

(d)

the extent to which risks for which the Contractor had assumed responsibility
under the Contract arose.

3.10

Such matters would have to be managed and allowed for by the Claimants alone. This
is something which is clearly accepted by the Second to Third Claimants (forming a
significant element of the “financial risk” to which Mr. Loureda refers), given the fact
that they do not respond to or rebut Mr. Miguez’s explanation in any way.

3.11

The Second to Third Claimants have no answer to the above points, save than to make
unsubstantiated claims regarding assumptions as to the adequacy of the lump sum bid
– with regard to which, tellingly, they positively accept their responsibility for ensuring
its adequacy. In this regard they allege that, by reference to “their own due diligence”
(whatever that might have been):14
“it was entirely reasonable for Claimants 2-3 to conclude that
the Contract Price would be sufficient for the execution of the
Works”.

3.12

Of course, simply assuming a bid to be sufficient at tender stage (even if there was
indeed a valid basis for such assumption) would never be adequate to ensure that a
contractor remained in a cash flow positive position throughout the project.15 The
Claimants’ bald and unsubstantiated claim that their bid was assumed to be sufficient,
leaves aside the fact that there was always a clear possibility, inherent in large, complex
construction contracts, that risks would eventuate that, under the Contract, the
Contractor assumed responsibility for. This is precisely the proposition accepted by
Mr. Loureda in the passage of cross-examination referenced at paragraph 3.6 above.

3.13

Further, the sufficiency of the bid would never be the sole consideration. In the context
of a competitive tender process, each bidder would reasonably be concerned not only
to ensure that its lump sum tender was sufficient, but also that it was competitive against
other likely bids. It is each bidder’s prerogative to seek that the appropriate balance is
struck between these two competing considerations. In this regard, it is noted that of
the three Tenderers who submitted bids, the Contractor’s bid was the lowest, by a
considerable margin. One Tenderer’s bid exceeded the Contractor’s by some 92%, and
one Tenderer declined to bid altogether, concluding that the risks of cost overruns to
which it was exposed under the Contract exceeded an acceptable level.16 Further, the

14
15

16

See paragraph 16 of Chapter X on pdf page 1179 of the SOR. {SOR/1179}
The same applies to the similarly unfounded claim made with regard to the alleged, but unspecified "careful
study" on the part of the Second to Third Claimants at paragraph 9 of the Supplemental Statement of Reply
for the Second Claimant.
On 3 March 2009, three of the four tenderers submitted tenders in the following value:
1. GUPC:
USD 3.1 billion
2. Bechtel, Taisei, Mitsubishi Corporation (BTM):
USD 4.2 billion
3. Consorcio C.A.N.A.L.(CANAL):
USD 5.98 billion
The fourth Tenderer, Consorcio Atlántico-Pacífico de Panamá (CAPP), opted not to submit a tender.
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DAB made its view plain on this issue, in its intervention prior to the Decision in respect
of Referral No. 11, when it stated that:
“It is probable that GUPC underbid the Contract”.17
3.14

Despite this, the Claimants hold to the claim, unsupported by any evidence, that they
could legitimately assume at the outset that not only would the tender sum be sufficient
to perform the Works, but that it would also allow the Claimants to sustain a cash flow
positive position throughout. This assumption – that the risk of cost overruns was
effectively zero – is untenable.

3.15

The Second to Third Claimants fail to engage with the importance of the Contractor’s
own management of the Works, and the performance of subcontractors and suppliers.
It is clear that they have no answer to the fact that it would always have been clear to
the Claimants that the Contractor’s cash flow position could have been impacted by
such matters (listed at paragraph 3.9 above) as non-performance, solvency issues and/or
claims in relation to its subcontractors and supply chain – all matters for which the
Contractor retained contractual responsibility.

3.16

The ACP was in no position to speculate as to how or when such matters (the risk for
which the Parties had expressly allocated to the Contractor) might arise, or how the
Contractor’s cash flow position might be impacted as a consequence – not during the
Works, and still less at tender stage when the assurances in question were alleged to
have been given (at which point the ACP of course did not even know what the tender
sum would be).

3.17

It is, therefore, clear that, leaving aside the question of additional costs for which the
ACP might be responsible, the prospect always existed of additional costs arising
consequent on matters which were the Contractor’s risk under the Contract, and that
the Claimants knowingly accepted such risk from the outset.

3.18

It was explained in the SOD that Mr. Jan Kop, a senior representative of the Fourth
Claimant, expressly recognised this.18 While the Fourth Claimant evidently (and
tellingly) no longer advances a claim for ROI, it nevertheless remains the case that this
admission is fatal to all of the Claimants’ contentions. The fact that the Second to Third
Claimants have not addressed or attempted to rebut this in the SOR is revealing as to
their true understanding.
c.

3.19

17
18

The Contract claims provisions

As to sums for which the ACP might be responsible, it is not credible for the Second to
Third Claimants to contend that there was ever any representation, and/or reasonable
or genuine expectation, that in all cases claims would be resolved and paid to the
Contractor with such swiftness that its cash flow would at all times remain positive.
This would not even happen on a cost reimbursable contract.

See page 2 of note from DAB of 10 December 2013 "Future of Existing Project" at Exhibit R-0056. {R0056/2}
See paragraph 4.15 of Chapter XI on pdf page 892 of the SOD. {SOD/892}
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3.20

The Second to Third Claimants say that their expectation in this regard was
“critically”19 supported by the ACP’s obligation to make “fair determinations” of
claimed amounts pursuant to Sub-Clause 3.5 [Determinations] of the Conditions of
Contract. Leaving aside the fact that the ACP in fact fully complied with Sub-Clause
3.5 [Determinations] of the Conditions of Contract, properly and fairly, throughout the
Works, the expectation of fair determinations cannot in any case reasonably sustain the
Second to Third Claimants’ alleged assumptions as to positive cash flow.

3.21

It was at all times clear that there might be, and indeed the Contract expressly
anticipated and provided for, circumstances where there existed a genuinely-held
difference of view between the contracting parties as to the responsibility for a matter
which had arisen. It was for precisely this reason that the Contract contained extensive
provisions dealing with disputes.

3.22

It is clear that these mechanisms – Contractor’s claims (under Sub-Clause 20.1
[Contractor’s Claims] of the Conditions of Contract), the DAB and arbitration –
provided for the escalation of a claim through a successive series of processes,
assuming that agreement or settlement could not be reached. If it was a fundamental
principle of the Contract (as the Second to Third Claimants now allege) that all the
Contractor’s claims would be immediately and finally resolved by way of Sub-Clause
3.5 [Determinations] of the Conditions of Contract, the extensive machinery set out at
Clause 20 [Claims, Disputes and Arbitration] of the Conditions of Contract would be
wholly redundant.

3.23

Experienced contractors would be fully aware that claims might arise in the context of
a major complex construction project, and that for these to pass through Sub-Clause 3.5
[Determinations] and Sub-Clause 20.1 [Contractor’s Claims] of the Conditions of
Contract, the DAB, the post-DAB 56-day period for exploring amicable settlement and
arbitration would necessarily take time. Indeed Mr. Loureda positively acknowledges
the series of “mechanisms by which the Contract Price would be adjusted”, listing
“claim processes, the Dispute Board and arbitration processes”20 (clearly not limited
to Sub-Clause 3.5 [Determinations] of the Conditions of Contract). These processes
could take time which, depending on complexity, could be substantial. Mr. Loureda
expressly confirmed in ICC Case No. 22588/ASM/JPA:21
“In my experience it is not unusual for large and complex
construction claims to be delayed.” (emphasis added)

3.24

19
20
21

The Claimants, therefore, fully knew and expected that claims might need to be
contested before the DAB and indeed up to and within arbitration (as the Contract
expressly provided), and that this would not be instantaneous. The Works would
continue to progress in the meantime. Indeed, the Contract was explicit that while a
claim was being pursued in arbitration, the Contractor would need to continue to
progress the Works. Accordingly it was stated at Sub-Clause 20.6 [Arbitration] of the
Conditions of Contract that:

See paragraph 23 of Chapter X on pdf page 1181 of the SOR. {SOR/1181}
See paragraph 13 on pdf page 4 of the Third Witness Statement of Jose Manuel Loureda Lopez.
{C-WS-37/4}
See paragraph 17 on pdf page 4 of the Second Witness Statement of Jose Manuel Loureda Lopez in ICC Case
No. 22588/ASM/JPA at Exhibit R-1374. {R-1374/4}
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“The obligations of the Parties… shall not be altered by reason
of any arbitration being conducted during the progress of the
Works.”
3.25

This reflected the obligation in Sub-Clause 20.4 [Obtaining Dispute Adjudication
Board’s Decision] of the Conditions of Contract, to the effect that:

(emphasis added)
3.26

It is, therefore, clear that in circumstances where the Contractor was pursuing additional
payment to which it perceived it was entitled, it would nevertheless need (and had
expressly undertaken) to continue to progress the Works. This would entail “funding”
such works as necessary, up until the point that it was able successfully to establish
entitlement in arbitration (assuming that it was indeed able to do so). This explicit
acknowledgment is wholly at odds with the case that the Second to Third Claimants
now try to advance with regard to the alleged positive cash flow position.

3.27

A further important factor, wholly within the Claimants’ own control throughout, is the
manner in which they chose to operate the claims machinery of the Contract. The need
to fund the ongoing progress of the Works pending the pursuit of purported entitlement
would of course be exacerbated if the Contractor was dilatory in advancing and
progressing its claims. The Contractor in fact repeatedly failed to provide timely (or
any) notification and substantiation under Sub-Clause 20.1 [Contractor’s Claims] of
the Conditions of Contract in relation to a vast proportion of its alleged claims (despite
the fact that Mr. Möder for the Third Claimant now claims that the Claimant “relied
on… Clause 20 of the Conditions of Contract”).22 The Claimants’ dilatory conduct in
the pursuit of the claims which form the subject-matter of the present arbitration has
been discussed in the SOD. This included the unilateral suspension of the Referral No.
11 DAB proceedings23 and multiple steps aimed at delaying and prolonging the
procedural progress of the present Arbitration.24 The correspondence in relation to the
present Arbitration clearly shows a long history of attempts on the part of the Claimants
to prolong and delay procedural matters.25

3.28

The progression of the Contractor’s claims was in the Claimants’ hands – however the
Claimants preferred that such claims be held back and hoarded. Such deliberate tactical
conduct, over which the ACP had no control, would necessarily serve to compound the
negative impact on the Claimants’ cash flow (even assuming that the claims had merit,
which is denied).

3.29

Just as examples of the cash flow issues that only the Contractor could be responsible
for (on any view), the Contractor, by its claims in Referrals Nos. 8 and 9, admits that
as at 2011, it had effectively incurred USD 160 million worth of funding issues, for

22
23
24
25

See paragraph 14 on pdf page 4 of the Sixth Witness Statement of Paolo Möder. {C-WS-39/4}
See paragraphs 11.12 to 11.20 of Chapter I on pdf page 33 of the SOD {SOD/33}
See paragraph 4.3 of Chapter I on pdf page 7 of the SOD {SOD/7}
See examples of inter partes correspondence regarding the Claimants’ delay of procedural matters at Exhibit
R-1598 {R-1598/1}
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which it was solely responsible, concerning the Pacific Entrance Cofferdam and
Atlantic weather.26
d.

The absence of any representation

3.30

In any event, and without prejudice to any of the foregoing, in seeking to establish the
alleged representations the Claimants clearly and deliberately misrepresent the true
meaning of statements and refer to events that never happened.

3.31

While Mr. Loureda continues to claim that the representation allegedly made by Mr.
Quijano was “critical” and of “fundamental importance” with regard to the Second
Claimant’s decision to participate in the Project, this remains wholly unconvincing.
Specifically, such allegations of vital importance are wholly at odds with the fact that
in the Cofferdam Arbitration Mr. Loureda:

3.32

26
27
28
29

(a)

gave multiple witness statements27 which made no reference to this whatsoever
– rather, the allegation was raised for the very first time in oral evidence; and

(b)

when then asked, in cross-examination, why during the course of the Works
(and faced with the Contractor overruns and vast alleged claims) Mr. Loureda
had not spoken to Mr. Quijano and referred back to the alleged representation,
Mr. Loureda freely acknowledged, “I cannot rely on a comment like that”.28

This can further be seen from Mr. Loureda’s cross-examination in the main hearing in
ICC Case No. 22588/ASM/JPA, where he also admitted that he could not recall
specifically how the conversation with Mr. Quijano arose, or what Mr. Quijano said, or
even whether Mr. Quijano had indeed said that the Project would be cash-flow
positive:29

See DAB Decisions in Referral 9 at Exhibit R-0044 {R-0044/1} and Referral 8 Exhibit R-0046. {R-0046/1}
See Witness Statements of Mr. Loureda in the Cofferdam Arbitration dated 2 February and 30 September
2015 at Exhibit R-1378. {R-1378}
See pdf page 268 of Transcript Day 4, page 119, line 25 of the Miami Cofferdam Hearing dated 18- 30 July
2016 at Exhibit R-0760. {R-0760/268}
See Cross-Examination of Mr. Loureda, 499:16-500:13 on pdf page 8 of the Transcript Day 3 of the Miami
Guarantees Hearing at Exhibit R-1373. {R-1373/8}
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(emphasis added)
And:30

3.33

It is also notable that Counsel for the Claimants did not cross-examine Mr. Quijano on
this alleged exchange at the main hearing in ICC Case No. 22588/ASM/JPA.

3.34

Further, at the same hearing, during cross-examination, Mr. Loureda accepted that at
the time of the alleged representation, Mr. Quijano could not have known whether the

30

See Cross-Examination of Mr. Loureda, 508:22-509:6 on pdf page 10 of the Transcript Day 3 of the Miami
Guarantees Hearing at Exhibit R-1373. {R-1373/10}
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Project would be cash-flow positive because the Claimants had yet to bid for the
Project.31

3.35

Mr. Loureda, and the Claimants generally, cannot possibly have relied on any purported
representation by Mr. Quijano because, as set out above, the Claimants had at that time
not even submitted their price proposal for the TSLP (as directly acknowledged by Mr.
Loureda in the passage set out above). Quite simply, Mr. Quijano could not in any way
have guaranteed that the TSLP would be cash-flow positive in circumstances where he
did not know what the Claimants’ proposed price for the TSLP – a price over which
neither the ACP, nor Mr Quijano, had any control – would be.

3.36

Mr. Loureda’s discussion in his Third Witness Statement32 of his testimony in the
Cofferdam Arbitration is an obviously strained attempt to rescue the Claimants from
the above admissions (which wholly undermine the claims of “critical” and
“fundamental importance” as well as the claim that the representation was made at all),
by alleging that the purported representation was consistent with certain selectively and
misleadingly quoted provisions of the Contract.

3.37

Such explanation in any case fails to alter the stark facts – Mr. Loureda made no
mention of the alleged representation throughout his written evidence in the Cofferdam
Arbitration, and then after finally raising it in oral evidence emphatically confirmed
that he could not “rely on a comment like that”.

31
32

See pdf page 10 of Transcript Day 3, page 509, lines 10-19 and 22-25 and page 510, lines 1-5 of the Miami
Guarantees Hearing at Exhibit R-1373. {R-1373/10}
See paragraph 14 on pdf page 4 of the Third Witness Statement of Jose Manuel Loureda Lopez.
{C-WS-37/4}
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3.38

Mr. Loureda then further confirmed in oral evidence in ICC Case No. 22588/ASM/JPA
(in addition to the aforementioned admissions) that in any event the statement added
nothing to the provisions of the Contract.33

3.39

The alleged claims of critical importance lack any credibility in the circumstances.

3.40

Further, and in any event, Mr. Quijano explains in his Third Witness Statement how
the alleged representation does not in any way accord with his recollection.34

3.41

The Claimants’ witnesses’ contentions that the representations in question were made,
and that reliance was placed on them, are further undermined by the explicit statement
at Sub-Clause 5(c) of the JSG. In circumstances where the Claimants made a statement
of fact,35 in terms, that they had not entered into the JSG “in reliance upon… any
representation, warranty or undertaking made by or on behalf of the Employer”, there
is no basis whatsoever to claim that “critical” (or any) reliance was placed on the
alleged representations. This is without prejudice to the further discussion of the effect
of Sub-Clause 5(c) of the JSG, set out at paragraphs 5.55 to 5.66 below.
e.

The Conditions of Contract

3.42

The Claimants’ references36 to Sub-Clauses 14.1 [The Contract Price], 14.3
[Application for Interim Payment Certificates], 14.11 [Application for Final Payment
Certificate] and 14.13 [Issue of Final Payment Certificate] of the Conditions of
Contract do not assist them. These provisions simply govern the manner in which the
lump sum Contract Price was to be certified and paid to the Contractor, subject to
adjustments which, as expressly stated by Sub-Clause 14.1(a) [The Contract Price] of
the Conditions of Contract, were to be “in accordance with the Contract”.

3.43

The circumstances under which the Contract Price could be adjusted were addressed in
detail by the Contract. The terms of the Contract reflected the allocation of
responsibility between the Parties.

3.44

Further, the Contract expressly anticipated, and provided for, circumstances where the
ACP might not make payment to the Contractor in accordance with the timescales
stated in the Contract.37 For instance, this was to be addressed by way of an entitlement
on the part of the Contractor to claim interest. Sub-Clause 14.8 [Delayed Payment] of

33
34
35

36
37

See pdf page 9 Transcript Day 3, page 506, lines 20-24 of the main hearing in ICC Case No. 22588/ASM/JPA
at Exhibit R-1373. {R-1373/9}
See paragraph 47 of the Third Witness Statement of Jorge Quijano. {R-WS-18/12}
Dr. Hoyos for the Claimants accepts that “provisions of ‘non-reliance’ such as Sub-Clause 5(c)… serve as a
purported declaration of fact” (emphasis added). See paragraph 365 on pdf page 71 of the
Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/71}
See paragraph 26 of Chapter X on pdf page 1182 of the SOR. {SOR/1182}
In actual fact, the ACP made payments well in advance of the time periods anticipated in the Contract and
provided very extensive additional financial assistance.
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the Conditions of Contract provided that in the event of late payment the Contractor
would be entitled to:
“receive financing charges on the amount unpaid during the
period of delay... calculated as simple interest... at the rate of
200 basis points over the US Federal Funds Target Rate...
prevailing at such period of delay.”
3.45

That is a rate of around 2% for the periods in question. As such, it was clear that in the
event that the ACP delayed in making payment of sums to which the Contractor was
entitled, the Contract foresaw and provided for this eventuality by way of this interest
provision. Such provision would be wholly unnecessary if it was a fundamental
premise of the Contract that the Contractor would never be required to fund the Works.

3.46

In any event, and without prejudice to the foregoing, the fact that the Claimants might
need to provide additional funding if certain circumstances eventuated was inherent in:
(a)

the Contract’s lump sum basis (which the Claimants accept);

(b)

the fact that (as explained at paragraph 3.7 above) the Contract Price was only
to be adjusted in certain specific circumstances, in all instances governed and
prescribed by the Conditions of Contract; and

(c)

the fact that (as explained at paragraphs 3.23 to 3.25 above) the claims processes
which the Parties were obliged by the Contract to follow could take time, and
the Contractor was required to continue to progress the Works in the meantime.

f.

Summary

3.47

Of course the starting position is that, as noted in the SOD,38 the Tribunal in the
Cofferdam Arbitration dismissed the allegation that the ACP had misrepresented that
the TSLP would be cash flow positive.39 The Cofferdam Final Award is binding on
this Tribunal and on the Parties. As such, the finding in relation to the ROI Claims
must be followed. Given that the ROI Claims in the present Arbitration are founded on
the same alleged misrepresentations as those in the Cofferdam Arbitration, the ROI
Claims must fail. Even if that is found not to be binding, in light of the foregoing it is
clearly nevertheless correct.

3.48

It can be seen from the above that the Claimants have failed to establish that, having
regard to the Contractor’s obligations under the Contract, and the Second to Third
Claimants’ obligations under the JSG, they would not be required to provide financing
or to fund the progress of the Works should the need arise. On the contrary, it is clear
that the Claimants remained obliged to fund the Works, including:
(a)

38
39

in respect of cost increases which were not deemed the ACP’s risk under the
Contract; and

See paragraphs 3.1-3.3 of Chapter XI on pdf page 888 of the SOD. {SOD/888}
See paragraphs 667-669 from pdf page 166 of the Cofferdam Final Award at Exhibit R-0001.
{R-0001/166}
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(b)

pending the Contractor’s pursuit, through the claims process, of its perceived
additional entitlement (during which time the Contractor was expressly required
to continue to progress the Works).

3.49

Specifically, the Claimants now positively (and fatally for their case) admit that they
“would need to fund” overruns and “bore financial risk”. In these circumstances, the
alleged representations on the part of the ACP (which have been shown in any event
not to have been made in the terms alleged) cannot have been relied on by the
Claimants.

3.50

These facts alone serve to critically undermine the fundamental premise upon which
the Claimants’ ROI Claims are founded.

4.

THE ALLEGED BREACHES AND ADDITIONAL FUNDING

4.1

For the reasons set out in Section 3 above, there was no obligation on the part of the
ACP to provide additional funding to cover the cost overruns which the Contractor
faced, save than to meet costs validly required to be made under the Contract (including
price adjustments), which the ACP complied with at all times. As such, all of the funds
and financial support which the Second to Third Claimants provided comprised support
which they were always and in any event obliged to provide (pursuant to the JSG,
replicating the original responsibility the Second to Third Claimants had under the
Contract prior to assignment). There is no basis for the contribution of such sums to
found a claim for ROI (or for that matter any damage whatsoever).

4.2

Without prejudice to this fact, the Second to Third Claimants also fail to establish that
the ACP’s alleged breaches caused the Second to Third Claimants to fund increased
amounts to the Contractor. The Second to Third Claimants must establish causation in
relation to the alleged losses which they claim, demonstrating that they are a necessary
consequence of the breaches alleged.

4.3

The ACP has previously submitted that the Second to Third Claimants have failed to
establish causation,40 and restates this position here. As the ACP has previously argued,
the Second to Third Claimants have failed to establish the causes of the need for the
injections of additional funds.41
a.

4.4

In the SOR, the Second to Third Claimants contend that the need for additional funding,
in the sums allegedly contributed, was a “direct result” of the alleged breaches of the
ACP, namely:42
(a)

40
41
42

The obligations alleged to have been breached

the alleged provision of incomplete and/or inaccurate information by the ACP
related to the TSLP, which allegedly amounted to negligence and gross
negligence and allegedly caused the Contractor to incur additional costs;

See paragraphs 9.1-9.6 of Chapter XI from pdf page 912 of the SOD. {SOD/912}
See Part 9 of Chapter XI from pdf page 912 of the SOD. {SOD/912}
See paragraph 100 of Chapter X on pdf page 1202 of the SOR. {SOR/1202}

14

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 800 of
843

4.5

(b)

the allegation that the ACP failed to fund the TSLP and refused to certify the
Contractor’s alleged entitlements to additional costs;

(c)

the contention that the ACP allegedly refused to make fair determinations, and
failed to certify payments to the Contractor, in respect of alleged additional
costs; and

(d)

the allegation that the ACP protracted the dispute resolution process which
purportedly prevented the Contractor from recovering its entitlements under the
Contract. In order to support this allegation, the Second to Third Claimants rely
on a chart, prepared by Mr. Desiati, which summarises the Contractor’s claims
as of March 2018.43

When these alleged breaches are discussed in turn below, it can be seen that in each
case the obligation to the Second to Third Claimants simply does not exist and/or that
no such breach of the part of the ACP has occurred.
i.

Alleged provision of incomplete and/or inaccurate information

4.6

The Claimants have failed to address the fact that, as stated in the SOD, the alleged
breaches identified by the Claimants “simply repeat the Contractor’s claims”.44 These
claims in any event have no basis, as set out elsewhere throughout the Rejoinder.

4.7

Further, it remains the case that the repetition of these allegations by reference to the
Second to Third Claimants’ claims is artificial and duplicative. The rights and remedies
in respect of any such breaches, if and to the extent that they are in fact established, are
governed by the Contract, to which the Second to Third Claimants are not, and are
deemed never to have been, party (and under which they cannot bring claims).45 The
Second to Third Claimants do not, and cannot, found any claim under the Contract.
ii.

Alleged refusal to certify alleged additional entitlements

4.8

The Second to Third Claimants continue simply to rely on the “large disparity between
GUPC S.A.’s claims and ACP’s certified entitlements”.46 This serves to illustrate no
more than the fact that the Contractor has submitted or intimated huge volumes of
inflated and unfounded claims. The Claimants have not even begun to establish that
the ACP’s certifications were not valid, proper and in accordance with the Contract.

4.9

Where the claims have been referred to the DAB, a truer picture becomes evident. The
Second to Third Claimants’ own “Summary Chart of GUPC S.A.’s Claims as of March
2018”, exhibited to the SOR,47 is revealing in this regard. It shows Contractor’s claims
totalling USD 3,745,765,667 in value, all of which have been the subject of DAB
Referrals, and all of which have been the subject of a DAB decision – save only for
those under Referrals Nos. 15 and 16, under which the Contractor invalidly sought to
refer multiple disputes (in Referral No. 16), and then unilaterally aborted proceedings

43
44
45
46
47

See Summary Chart of GUPC S.A.’s Claims as of March 2018 at Exhibit C-1069. {C-1069}
See paragraph 6.3 of Chapter XI on pdf page 895 of the SOD. {SOD/895}
See paragraph 497(ii) and (iv) on pdf page 85 of the Partial Award on Jurisdiction and Standing in ICC Case
No. 20910/ASM (C-20911/ASM) dated 22 May 2017 at Exhibit R-0002. {R-0002/85}
See paragraph 37 of Chapter X on pdf page 1185 of the SOR. {SOR/1185}
See Summary Chart of GUPC S.A.’s Claims as of March 2018 at Exhibit C-1069. {C-1069}
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(with regard to both Referrals) mid-process. It can be seen that of the sums claimed,
only USD 342,239,927 (9%) have been determined as valid and payable by the DAB
(of which the substantial majority – USD 265,299,500 – were awarded by the Decision
in Referral No. 11, in extraordinary circumstances, and which for all the reasons set out
in the SOD and this Rejoinder, are properly repayable in full to the ACP).
4.10

When making allegations of the supposed impact of the alleged failure to certify full
entitlement, the Second to Third Claimants continue to ignore and/or seek to sidestep
the very substantial additional financial assistance which the ACP provided. In this
regard, Mr. Möder seeks to criticise the ACP for making payments as per the
contractually-provided time periods during the initial year-and-a-half of the Works (i.e.
the period before the ACP began to significantly accelerate payment, to assist the
Contractor), which he alleges amounts to making payment “at the last possible
moment”.48 There is no valid basis to object to the ACP’s making payments as per the
terms and periods agreed between the Parties and recorded in the Contract. Further,
Mr. Möder ignores the key context that this was a period in the course of which the
Contractor received the huge advance payments for mobilisation and plant.

4.11

Of course, after the initial year-and-a-half of the Works, even Mr. Möder has to concede
that payments were made significantly earlier than the agreed contractual period, for
the clear purpose of assisting the Contractor’s cash flow. Mr. Möder seeks to ignore
altogether the very significant additional financial assistance provided by way of the
further advances, which Mr. Miguez identifies at paragraph 143 of his Third Witness
Statement, and the schedule which he exhibits.49
iii.

Alleged failure to make fair determinations

4.12

The ACP repeats that in relation to the Cofferdam claim (the only claim so far the
subject of an arbitration decision), ICC arbitration determined the claim wholly in the
ACP’s favour (reflecting the previous decision of the DAB). This served to make clear
that the determination pursuant to Sub-Clause 3.5 [Determinations] of the Conditions
of Contract in respect of that claim was indeed correct.50

4.13

The Second to Third Claimants continue their unfounded allegations of an “internal
policy”51 on the part of the ACP directed at determining 100% of claims in its favour.
The Second to Third Claimants persist in misinterpreting the ACP’s 2010 Program
Management Plan (the sole evidence cited in support of this contention), and ignore
key aspects of the clear explanation given by the ACP in the SOD. The 2010 Program
Management Plan simply reflects the fact that the ACP wished to have clearly defined
contracts with good working relationships so as to minimise claims. If there were
claims, clear and strong contracts would mean claims would be “decided” in the ACP’s
favour.

4.14

However, the Second to Third Claimants wilfully ignore the explanation that the
reference to the determination of claims concerned “third party determinations”52 – not

48
49
50
51
52

See paragraph 25 on pdf page 7 of the Sixth Witness Statement of Paolo Möder. {C-WS-39/7}
See Schedule of the Employer’s Financial Accommodations to the Contractor from 2012 to 2015 at
Exhibit R-0733. {R-0733}
See paragraph 6.10(a) of Chapter XI on pdf page 898 of the SOD. {SOD/898}
See paragraphs 41 and 42 of Chapter X from pdf page 1186 of the SOR. {SOR/1186}
See paragraph 6.9(a) of Chapter XI on pdf page 897 of the SOD. {SOD/897}
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determinations by the ACP. If this is recognised, then it can clearly be seen that
ensuring that any such determinations by third parties were in its favour was something
which the ACP properly aspired to as an indicator that the approaches and best practice
identified in the plan were being adhered to and were effective.
4.15

Indeed, the ACP would only have the prospect of achieving this aspirational target if it
considered claims in a proper manner by way of operating the Contract mechanisms
and determining in the Contractor’s favour those claims with merit. On the other hand,
if, as the Second to Third Claimants allege, the ACP was intent on deliberately
dismissing all claims regardless of merit, it would work directly against achieving this
target, as this would lead to claims then being decided by the DAB/arbitration in the
Contractor’s favour.
iv.

Alleged protracting of the dispute resolution process

4.16

The Contractor agreed to the terms of the Contract, which set out a detailed process for
dealing with claims. This comprises mechanisms and procedures with which the
Second to Third Claimants will be very well-familiar as experienced major contractors.
They are familiar with claims and (together with the multiple major law firms that
advise them) know how claims are to be made and progressed. The ACP did not (and
importantly could not) prevent the Contractor from progressing its claims through the
dispute resolution process.

4.17

If the Contractor had indeed had genuine and well-founded claims, it is clear that they
would have been progressed. The core issue, which the Claimants persistently ignore,
is the fact that the progress of the alleged claims is in the Contractor’s, and the
Claimants’, hands.

4.18

As explained at paragraphs 3.27 to 3.29 above, the Claimants have in fact deliberately
adopted a dilatory approach whereby at each stage – notification; the DAB; and
arbitration – progress in relation to the claims which are the subject of this Arbitration
(together with many others) has been delayed significantly.

4.19

The record shows that, in the face of the Claimants’ dilatory progress with regard to
their own claims, the ACP has in fact sought diligently to progress the dispute resolution
process. In this regard, it has repeatedly reminded the Contractor of its need to comply
with the requirements, processes and timescales set out in the Contract with regard to
claims. Of course, where the ACP properly and genuinely believes claims for
additional entitlement to lack basis or validity (as it has in relation to almost all of the
claims), it is appropriate that it seeks substantiation in respect of, rejects and/or contests
such claims as the case may be.

4.20

The chart set out below serves to illustrate the immense mismatch between the claims
which the Contractor claims to have, and those which, even at this late stage, have
properly been submitted to the DAB and been the subject of a DAB award in the
Contractor’s favour. It can be seen that 76% (by value) of the claims submitted to the
DAB comprised claims in Referrals Nos. 15 and 16 (both abandoned by the Contractor
mid-referral), which the Contractor conducted in a manner deliberately aimed at
preventing the DAB or the ACP from properly reviewing the claims.
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Figure 2 – Total claims made by the Claimants against the ACP

4.21

Of the total purported claims of circa. USD 5.7 billion, only circa. USD 98 million
comprise sums awarded by the DAB which do not form part of the Referral No. 11
claim being contested in the present Arbitration.
b.

Ability to make a claim under the JSG

4.22

Notwithstanding the fact that, as set out above, the obligations under the JSG alleged
by the Second to Third Claimants simply do not arise and in any event the allegations
of breach lack any basis, the Second to Third Claimants face an even more fundamental
obstacle – it remains the case that they have no basis to make a claim under the JSG.

4.23

It was made clear in the SOD53 that entry into the JSG in no way altered the Second to
Third Claimants’ liability and exposure in respect of the “financial risk” for overruns
which were not the ACP’s responsibility which (as per paragraphs 3.4 and 3.5 above)
the Second to Third Claimants now expressly acknowledge.

4.24

The Second to Third Claimants’ case in response is muddled.54 The Second to Third
Claimants acknowledge that under Clause 1.1(a) of the JSG they were to “remain
responsible for the full performance of the Contract and the Works” (emphasis added).
This renders unsustainable the claim in the paragraph directly following that there is:
“…no basis for ACP’s assertion that Claimants 2-3 would have
still been obligated to fund the works even if they had not entered
into the JSG.”

4.25

53
54

The Second to Third Claimants have acknowledged that in entering into the Contract
they assumed financial risk, which would necessarily have entailed funding the Works
if (for any number of reasons for which the ACP was not contractually responsible) the
tendered lump sum did not prove sufficient. The ACP has made clear, and the Second

See paragraph 5.10 of Chapter XI on pdf page 894 of the SOD. {SOD/898}
See paragraphs 28-33 of Chapter X from pdf page 1183 of the SOR. {SOR/1183}
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to Third Claimants have acknowledged, that such responsibilities remained with the
Second to Third Claimants following assignment and the entry into the JSG.
4.26

The Second to Third Claimants have ignored the explanation at paragraph 5.11 of
Chapter XI of the SOD, where it is detailed how the Second to Third Claimants would
have been in an identical position with regard to providing funding had the JSG not
been entered into (and the assignment not then permitted to take place).

4.27

Entry into the JSG, therefore, made no difference whatsoever to the Second to Third
Claimants’ exposure to financial risk or to requirements to provide funding. As such,
there is no basis to make a claim under the JSG. The Second to Third Claimants’ ROI
claim fails accordingly.

5.

THE POSITION UNDER PANAMANIAN LAW
a.

The JSG does not impose obligations on the ACP vis-à-vis the Second to Third
Claimants

5.1

As explained in the SOD,55 the ACP’s position regarding the Second to Third
Claimants’ allegations is clear: according to its express terms and in view of its
unilateral nature, the JSG – the fianza contract that the Second to Third Claimants
entered into with the ACP – simply does not impose, and is incapable of imposing,
obligations on the ACP. Moreover, its content precisely prevents the Claimants from
raising claims regarding their alleged reliance on supposed representations made by the
ACP. Under Panamanian law, there is no contractual provision, legal rule, doctrine or
principle that the Claimants could use to change this fundamental fact.

5.2

In the SOD, it was also explained that the Second to Third Claimants are not entitled to
claim compensation under the Contract, to which they are not (and are deemed never
to have been) party,56 and that under Panamanian law, they are only entitled to exercise
a reimbursement action against the Contractor.57

5.3

Regrettably, in their SOR, the Claimants have chosen not to directly engage with the
ACP’s arguments, but rather opt simply to reiterate their allegations, assuming that “the
JSG incorporates all the obligations applicable to ACP”58 and present the opinion of
Mr. José Troyano, who for the most part simply repeats Dr. Hoyos’ arguments, and
where he seeks to make his own fails to support them adequately or at all. However,
as will again be explained, no process of “integration” can serve to produce the
uncommon and indeed perverse legal effect of creating:

55
56
57
58

(a)

a contractual liability on the part of a creditor towards the guarantor under a
unilateral fianza contract; and

(b)

still more incredibly, a liability based on alleged breaches of duties that are in
fact alien to such a contract.

See paragraphs 7.1-7.9 of Chapter XI from pdf page 899 of the SOD. {SOD/899}
See the Assignment and Acceptance Agreement dated 13 May 2010 at Exhibit R-0016. {R-0016}
See paragraph 7.6 of Chapter XI on pdf page 900 of the SOD. {SOD/900}
See paragraph 46 of Chapter X on pdf page 1188 of the SOR. {SOR/1188}
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5.4

On this subject, Prof. Del Moral in fact explains that what the Claimants argue –
supported by their legal Experts Dr. Hoyos and Mr. Troyano – implies a:59
“‘double integration’ of certain legal duties to the principal
Contract, to then, again, integrate those alleged duties to the
JSG.”
i.

On the alleged integration

5.5

In the SOR, the Claimants attempt to present their “integration” argument separately,
as a free-standing argument.60 However, this argument does not in fact contain
anything new, simply repeating the Claimants’ arguments regarding the alleged breach
of the duty of good faith under Articles 30 and 1109 of the Civil Code.61 Such
arguments have been comprehensively addressed by the ACP62 and Prof. Del Moral.63
In any case, and without prejudice to the foregoing, the following comments and
observations are made regarding the Claimants’ misrepresentation of the concept of
contract integration.

5.6

Firstly, regarding Article 30 of the Civil Code, the total lack of support for the
Claimants’ experts’ attempts to characterise this provision as a rule of integration is
notable. Prof. Del Moral had already explained in his previous report that Article 30 of
the Civil Code “deals with a completely separate matter, which is the regulation of the
intertemporal application of law that was in force at the time of the execution of the
contract in cases of derogation”, clarifying that “neither doctrine nor jurisprudence
support Dr. Hoyos’ assertion on the alleged ‘integration’ effect of Article 30’”.64 The
same clarification is found in Prof. Del Moral’s last report.65

5.7

Aware of this explanation, which they merely characterize as “inconsistent with
Panamanian law”,66 the Claimants now rely on a new legal expert,67 Mr. Troyano, who
simply declares that Article 30 of the Civil Code “expressly provides that ‘[i]n every
contract the laws in force at the time of its execution are deemed to be incorporated’”.68
Notably, Mr. Troyano’s explanation consists merely of his opinion and a translation of
Article 30 – no legal authority whatsoever has been cited in support. The reason is
simply that no such doctrine in fact exists. Article 30 of the Civil Code, as already said,
contains a legal rule that provides for the principle of non-retroactivity of law in
contracts, by virtue of which contracts are governed by the rules that are in force at the

59
60
61
62
63

64
65
66
67
68

See paragraph 625 of the Third Legal Opinion of Prof. Octavio Del Moral. {R-EX-21/176}
See paragraphs 48-54 of Chapter X from pdf page 1188 of the SOR. {SOR/1188}
See paragraphs 55-65 of Chapter X from pdf page 1190 of the SOR. {SOR/1190}
See paragraphs 3.45-3.52 of Chapter II from pdf page 60 of the SOD {SOD/60} and paragraphs 3.39-3.41 of
Chapter II of this Rejoinder.
See paragraph 132 on pdf page 42 of the Second Legal Opinion of Prof. Octavio Del Moral
{R-EX-5/42} and paragraphs 228-229 and 257-392 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-21/66} {R-EX-21/74}
See paragraph 132 on pdf page 42 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/42}
See paragraph 583 of the Third Legal Opinion of Prof. Octavio Del Moral. {R-EX-21/164}
See paragraph 49 of Chapter X on pdf page 1188 of the SOR. {SOR/1188}
See paragraph 50 of Chapter X on pdf page 1189 of the SOR. {SOR/1189}
See paragraph 154 on pdf page 34 of the First Legal Opinion of Mr. José Troyano. {C-EX-28/34}
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time of their conclusion and cannot be affected by subsequent legislative changes. It is
not on any basis a rule of contract integration.
5.8

With respect to Article 1109 of the Civil Code, the ACP has already clarified that under
that provision, any integration process must consider the nature of the contract which
is integrated.69 It has also been thoroughly explained that Article 1109 integrates
contracts with dispositive rules, while imperative rules limit the parties’ freedom of
contract under Article 1106.70 The role of this provision has been fundamentally
misinterpreted by the Claimants, whose arguments attempt to transform and/or overturn
the very nature of the JSG as a unilateral fianza contract, which does not impose
obligations on the creditor (i.e. the ACP).

5.9

As a demonstration of such misinterpretation, the Claimants rely on Dr. Hoyos to
contend that, pursuant to Article 1109, “in addition to being integrated into the
contract, imperative law subordinates the Parties’ agreement”.71 Notwithstanding that
the Claimants and Dr. Hoyos maintain their improper and unsupported interpretation of
Article 1109 as integrating imperative rules into contracts, their new statement reveals
a fundamental contradiction. That is to say, the Claimants’ interpretation as now
expressed recognizes the true role of imperative rules: to subordinate the parties’
freedom of contract. However, imperative rules fulfil their purpose through Article
1106 of the Civil Code and not through the principle of good faith set forth in Article
1109.

5.10

It is based on the misinterpretations identified above that the Claimants contend for the
generalised and ill-founded conclusion that “there can be no doubt that the JSG
incorporates all of ACP’s obligations under Panamanian law”.72 Following Mr.
Troyano,73 among such “obligations”, the Claimants identify “the duty to act in good
faith, to collaborate with the contractor, not to cause the contractor’s obligations to be
more onerous, and to resolve any disputes expediently”.74 Those alleged duties have
been addressed in detail in this Rejoinder.75 Nonetheless, it should be stressed that,
save for by reference to the Claimants’ misconstruction of those duties, the Second to
Third Claimants, even on their own case, establish no entitlement which would support
any claim by them against the ACP under the JSG.

5.11

Seeking support for their ill-conceived view of contract integration, the Claimants look
to Article 90 of the ACP’s Regulation, in an attempt to argue that all contracts entered
into by the ACP are ruled by its Regulation.76 Such assertion is futile. The defect in
the Second to Third Claimant’s claims cannot be solved by declaring that the
Regulation applies to the JSG. Rather, what is required is for the presence of
obligations on the part of the ACP under the JSG to be established, in order to then
permit a claim that the ACP breached the duty of good faith in the performance of such
obligations. The Claimants utterly fail to do so. Indeed, such obligations are in fact

69
70
71
72
73
74
75
76

See paragraph 7.12 of Chapter XI on pdf page 901 of the SOD. {SOD/901}
See paragraphs 3.39-3.42 of Chapter II of this Rejoinder.
See paragraph 50 of Chapter X on pdf page 1189 of the SOR {SOR/1189} and paragraph 335 on pdf page 66
of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/66}
See paragraph 51 of Chapter X on pdf page 1189 of the SOR. {SOR/1189}
See paragraph 155 on pdf page 34 of the First Legal Opinion of Mr. José Troyano. {C-EX-28/34}
See paragraph 51 of Chapter X on pdf page 1189 of the SOR. {SOR/1189}
See Section 5 of Chapter II of this Rejoinder.
See paragraph 52 of Chapter X on pdf page 1189 of the SOR. {SOR/1189}
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non-existent and – as said before – Panamanian Law cannot make them appear as the
Claimants wish.
5.12

The same conclusion applies to the principle of “strict legality”, frequently alleged by
the Claimants, which they now repeat in relation to their argument regarding contract
integration,77 following Mr. Troyano.78 In this Rejoinder, it has been explained that the
ACP’s subjection to Panamanian law does not allow the Claimants to contend for the
application of all laws to the ACP, in disregard for, and indeed in direct violation of,
the special legal regime created for the ACP by the Constitution.79 Additionally, Prof.
Del Moral fully addresses Mr. Troyano’s arguments, demonstrating that the
jurisprudence that Mr. Troyano quotes is not helpful to his concept of integration.
Specifically, Article 18 of the Constitution, which provides for the liability of public
entities, cannot serve to alter the applicability of the ACP’s Regulation, which was
issued by virtue of the regulatory authority that Title XIV of the same Constitution
grants to the ACP.80
ii.

5.13

On the duty of good faith

The Claimants start their argument with regard to good faith with the allegation that the
ACP would have:81
“breached its duty of good faith under Article 1109 of the Civil
Code during both the tender and contractual phases of the
Project.”

5.14

They then go on to assert that as a supposed:82
“result of these breaches by ACP, Claimants 2-3 were forced to
cover the additional costs resulting from ACP’s conduct in light
of their obligations under JSG Clause 1.1(a) to ensure the ‘due
and punctual’ performance of the Contract.”

5.15

Notwithstanding that the correct scope of the duty of good faith has already been
explained,83 it will again be demonstrated that such line of argument has no support
under Panamanian law and indeed serves to undermine any reasonable functioning of
the mechanisms of guarantee.

5.16

Indeed, it must be clarified that the legal mechanisms of guarantee are by definition
established in favour of creditors, without imposing on such creditors any burden, duty
or obligation of any kind whatsoever. In that sense, as Prof. Del Moral has explained,84
the legal doctrine understands that “the term guarantee is given to any measure or
special way of securing the effectiveness of a credit” and that “every guarantee,

77
78
79
80
81
82
83
84

See paragraph 53 of Chapter X on pdf page 1189 of the SOR. {SOR/1189}
See paragraphs 167-169 on pdf page 38 of the First Legal Opinion of Mr. José Troyano.
{C-EX-28/38}
See paragraphs 3.1-3.8 of Chapter II of this Rejoinder.
See paragraphs 635-637 of the Third Legal Opinion of Prof. Octavio Del Moral. {R-EX-21/179}
See paragraph 55 of Chapter X on pdf page 1190 of the SOR. {SOR/1190}
See paragraph 56 of Chapter X on pdf page 1190 of the SOR. {SOR/1190}
See paragraphs 5.51-5.73 of Chapter II of this Rejoinder.
See paragraph 582 on pdf page 163 of the Third Legal Opinion of Prof. Octavio Del Moral. {R-EX-21/163}
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therefore, consists of a new subjective right or a new power that is granted to the
creditor”.85
5.17

As a further preliminary consideration, it must be noted that the Claimants
fundamentally confuse the pre-contractual phases of the Contract and the JSG, alleging
that the supposed duty to inform on the part of the ACP under the Contract is equally
applicable under the JSG in favour of the Second to Third Claimants. However, as was
stressed in the SOD,86 such contentions are wholly incorrect: the pre-contractual phase
of the JSG does not include the RFP period and, even in that case, such period was
regulated in the bid documents and then in the Contract, imposing a duty to self-inform
on the Second to Third Claimants, who also agreed an express non-reliance clause,
among other contractual stipulations.87 As explained, the function of a non-reliance
clause is precisely to allocate the risk of any error to the party who agrees to such clause.
Accordingly, the Spanish doctrine explains that “[t]he primordial function of a clause
of this type is to lay on its author the risk of his error with respect to certain
presuppositions of the contract”.88

5.18

The Claimants try to circumvent their duty to self-inform by contending that the “ACP’s
duty of good faith was not only limited to the negotiation of the JSG, and is not
attenuated by Claimants’ duty to self-inform”89 and by again citing the “principle of
strict legality” and the “principle of equity”.90

5.19

The ACP has already addressed such alleged principles above.91 However, it is worth
noting that by such assertions the Claimants in fact acknowledge the existence of their
duty to self-inform.

5.20

With the aim of seeking to deprive the JSG of its unilateral nature, the Claimants again92
seek support in the Supreme Court decision in the case of Markela Roger v. Banco
General,93 which is quoted by their legal experts.94 Such jurisprudence is not in fact
helpful to the Second to Third Claimants’ allegations, because it does not deny the

85

86
87

88

89
90
91
92
93
94

See Diez-Picazo “Fundamentos del Derecho Civil Patrimonial II”, 6th Edition, dated 2008, p. 396 and its
English translation on pdf page 7 of Exhibit R-LA-0169 {R-LA-0169/7}. In the same line, it has been
understood that “[t]he guarantee in the technical and specific sense, is a new subjective right or a new power,
according to its type, which is joined to the credit in order to reinforce the creditor’s security that his interest
will be satisfied”. See Díez-Picazo, Luis and Gullón, Antonio, “Sistema de derecho civil”, Vol. II, 9th Edition,
dated 2002, p. 159 and its English translation on pdf page 8 of Exhibit R-LA-0201. {R-LA-0201/8}
See paragraphs 7.13-7.16 of Chapter XI from pdf page 901 of the SOD. {SOD/901}
See Section A.4 and A.7 on pdf pages 6 and 7 of the Instructions to Tenderers at Exhibit C-0982
{C-0982/6} and Sub-Clauses 1.5 [Priority of Documents], 1.16 [Entire Agreement], 4.10 [Site Data] and 5.1
[General Design Obligations] from pdf page 27 of the Conditions of Contract dated February 2009 at Exhibit
R-0007. {R-0007/27}
See Carrasco Perera, Ángel. Derecho de Contratos, Thomson Reuters – Aranzadi, Cizur Menor Navarra, 2ª
Ed. 2017, Nr 10/60, p. 429 and its English translation on pdf page 21 of Exhibit R-LA-0166. {R-LA0166/21}
See paragraph 64 of Chapter X on pdf page 1193 of the SOR. {SOR/1193}
See paragraph 65 of Chapter X on pdf page 1193 of the SOR. {SOR/1193}
See paragraphs 3.47 and 4.49-4.50 of Chapter II of this Rejoinder.
See paragraph 59 of Chapter X on pdf page 1191 of the SOR. {SOR/1191}
See pdf page 18 of Judgment of the Supreme Court of Justice of Panama of 24 May 1995 and its English
translation on at Exhibit R-LA-0041. {R-LA-0041/18}
See paragraphs 344 and 345 from pdf page 67 of the Fifth Legal Opinion of Dr. Arturo Hoyos
{C-EX-19/67} and paragraph 159 on pdf page 35 of the First Legal Opinion of Mr. José Troyano.
{C-EX-28/35}
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unilateral nature of fianza contracts and nor does it establish that generally unilateral
contracts impose obligations on creditors (which will be impossible in any event). On
the contrary, as Prof. Del Moral explains:95
“In fact, if we analyze the facts of the case, we can note that the
creditor (the bank) was declared responsible not because it had
breached an obligation that was agreed in the mortgage
contract, but because it had breached an obligation that arose
from a voluntary act by virtue of which the bank conceded a term
to the debtor to accept a deferral of the payment date. Then, as
the bank initiated the proceeding before such term had arrived,
the Court found it responsible and required it to compensate the
debtor, who was not in yet in default.”
5.21

Prof. Del Moral accordingly concludes that the decision is simply not applicable to the
case at hand, given that the ACP has not offered any sort of deferral to the Second to
Third Claimants that would have modified the JSG in any way or would have created
any new obligation to wait until a certain date to demand that the Guarantors fulfil their
obligations under the JSG.96

5.22

In sum, under Panamanian law, it is always necessary to identify an obligation in order
to declare the debtor’s liability, since such liability emerges precisely from the breach
of such obligation. Article 986 of the Civil Code is clear on its terms when providing
that “Are subject to compensation for damages and harm caused, those who in the
compliance of their obligations commit wilful misconduct, negligence or default and
those who in any manner contravene the tenor of such [obligations] (emphasis
added)”.97 The ACP did not acquire any obligation under the JSG towards the
Guarantors and neither has it agreed to one by any new act. It is thus not possible to
declare the ACP responsible for any damages claimed by the Second to Third Claimants
– there is simply no legal basis on which to do so.

5.23

In the same vein, the Claimants’ argument that good faith or the “principle of
integration” is applicable to unilateral contracts98 is simply not relevant and does not
serve to assist their case in any way. This is because what Article 1109 of the Civil
Code provides is that the duty of good faith binds the parties to consequences that
emerge from the contract’s nature.99 The contract’s nature cannot, contrary to the
Claimants’ expectations and assumptions, be altered or modified by application of the
principle of good faith, transforming a unilateral contract into a bilateral one. Such an
outcome would be completely insupportable.

5.24

The Claimants’ subsequent submissions, stating that “Claimants 2-3 had no option but
to perform in good faith under the JSG or be liable for damages”,100 are revealing of a
major contradiction. There is no basis to assert that the Guarantors acted in good faith

95
96
97
98
99
100

See paragraph 594 of the Third Legal Opinion of Prof. Octavio Del Moral. {R-EX-21/167}
See paragraph 595 of the Third Legal Opinion of Prof. Octavio Del Moral. {R-EX-21/167}
See Article 986 of the Panamanian Civil Code and its English translation on pdf page 98 of
Exhibit C-LA-0001 {C-LA-0001/98} and pdf page 2 of Exhibit R-LA-0121. {R-LA-0121/2}
See paragraph 60 of Chapter X on pdf page 1035 of the SOR. {SOR/1035}
See Article 1109 of the Civil Code and its English translation on pdf page 110 of
Exhibit C-LA-0001 {C-LA-0001/110} and pdf page 2 of Exhibit R-LA-0121. {R-LA-0121/2}
See paragraph 61 of Chapter X on pdf page 1191 of the SOR. {SOR/1191}
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in performing their obligations if they allegedly had no “option” to refuse such
performance. The truth is that the Guarantors’ obligation to perform upon the ACP’s
demand was plainly agreed in the JSG and is also consistent with Articles 1512 and
1529 of the Civil Code,101 which provide for the legal mechanism applicable to fianza
contracts: the guarantor must perform and then is entitled to claim damages from the
debtor, not from the creditor. The question of good faith with regard to the Guarantors’
actions therefore simply does not arise.
5.25

The Claimants then proceed to set out a list of contentions which they claim evidence
their case that the “ACP breached its duty of good faith in relation to the concrete mix
design, basalt suitability, fault, and on-site laboratories issues”.102 All of these
allegations are denied, with in-depth explanations of the ACP’s position set out in the
SOD, and in this Rejoinder.
iii.

On the alleged breach of Article 130 of the Regulation

5.26

The ACP had already clarified the correct scope of Article 130 of the Regulation,
stressing that the Claimants’ argument is merely a reformulation of the same alleged
duty to inform.103 Further, the ACP has made clear that the Regulation itself104
distinguishes “contractors” from “guarantors”105 and, thus, Article 130 does not apply
to the JSG, given that its plain text confirms that it deals with the relationship between
the ACP and the Contractor (i.e. GUPC S.A.) under the main Contract.106

5.27

Additionally, the ACP has provided arguments which make clear that, even if
(notwithstanding the foregoing) Article 130 could in some way apply to the JSG, the
scope of such provision is far removed from what the Second to Third Claimants
contend for by reference to:

101

102
103
104

105
106
107

(a)

Article 1B of the Regulation;

(b)

the duty to self-inform;

(c)

the unilateral nature of the JSG;

(d)

Sub-Clause 5(c) of the JSG;

(e)

the distinction between the pre-contractual phases of the Contract and the JSG;
and

(f)

the purpose of Article 130 of the Regulation, emerging from its plain text.107

See Articles 1512 and 1529 and their English translation on pdf pages 152 and 153 of the Panamanian Civil
Code at Exhibit C-LA-0001 {C-LA-0001/152} and pdf page 4 of Exhibit R-LA-0121.
{R-LA-0121/4}
See paragraphs 62 and 63 of Chapter X from pdf page 1191 of the SOR. {SOR/1191}
See paragraph 7.26 of Chapter XI on pdf page 904 of the SOD. {SOD/904}
See Articles 216 of the ACP’s Regulation and its English translation on pdf page 123 of
Exhibit C-LA-0021 {C-LA-0021/123} and pdf page 62 of Exhibit R-LA-0112 {R-LA-0112/62} and
Articles 133(2) and 133(3) of the ACP’s Regulation on pdf page 108 of Exhibit C-LA-0021
{C-LA-0021/108} and pdf page 1 of Exhibit R-LA-0113. {R-LA-0113/1}
See paragraphs 7.26-7.28 of Chapter XI from pdf page 904 of the SOD. {SOD/904}
See paragraph 7.26 of Chapter XI on pdf page 904 of the SOD. {SOD/904}
See paragraph 7.29 of Chapter XI on pdf page 905 of the SOD. {SOD/905}
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5.28

Again confusing the Contract with the JSG, the Claimants vaguely assert that “given
that it is undisputed that the JSG requires Claimants 2-3 to assure the prompt
performance of the Contract, it must be the case that ACP owes Claimants 2-3 the same
duties under Panamanian law, including with regard to the performance of the
Contract, as applicable to the Contractor”108 and that a different interpretation “would
otherwise permit ACP to shield its violations of Panamanian Law with respect to
Claimants 2-3 and evade any responsibility for the direct harm suffered by Claimants
2-3, as a result of ACP’s actions”.109

5.29

The inconsistency inherent within the Claimants’ position is obvious from reading such
assertions. Their case is founded on an alleged automatic entitlement on the part of a
guarantor to bring claims against a creditor for alleged breaches of the main contract.
Such result is not only unsupported by Panamanian law, but is also contradicted by the
relevant legal provisions, i.e. Articles 1512 and 1529 of the Civil Code,110 which, as
explained, provide for a clear mechanism for a reimbursement action against the debtor,
which does not on any basis result in any liability on the part of the guarantor.
Consequently, the Claimants’ assertion that the ACP owes the Second to Third
Claimants the same duties that emerge from the Contract is incorrect and legally
unsustainable.

5.30

Dr. Hoyos’ assertion, relied upon by the Claimants,111 that any alleged breach by the
ACP under the Contract “directly affects Claimants 2-3”,112 is simply “irrelevant from
a legal point of view”, as Prof. Del Moral explains.113 It is a matter of common sense
that guarantors can be affected if they are required to perform the debtor’s obligation.
However this is precisely the risk that a guarantor assumes in a fianza contract. It is
not a risk that can in any circumstances be imposed on the creditor. Even in cases when
the creditor did indeed breach the main contract (which is not the case with regard to
the ACP), any “effect” suffered by the guarantor must be the object of the
reimbursement action that Article 1529 of the Civil Code provides for.

5.31

With regard to the relevance of Article 1B of the Regulation to the interpretation of
Article 130, the Claimants merely declare that “[i]t cannot be true that a single
provision in ACP’s Regulation has the legal effect of excluding mandatory Panamanian
legal provisions, especially when those legal provisions have priority over the
Regulation”.114 Tellingly, however, the Claimants are not capable of identifying a
single “mandatory Panamanian legal provision” that the ACP would be attempting to
exclude through Article 1B of the Regulation, save for the highly generalised references
made to Article 1109 throughout the Claimants’ submissions regarding Panamanian
law.

5.32

Further, the Claimants completely disregard the ACP’s special legal regime when they
assert, in an abstract manner, that legal provisions “have priority over the

108
109
110

111
112
113
114

See paragraph 67 of Chapter X on pdf page 1194 of the SOR. {SOR/1194}
See paragraph 67 of Chapter X on pdf page 1194 of the SOR. {SOR/1194}
See Articles 1512 and 1529 of the Panamanian Civil Code and their English translation on pdf pages 152 and
153 of Exhibit C-LA-0001 {C-LA-0001/152} and pdf page 4 of Exhibit R-LA-0121.
{R-LA-0121/4}
See paragraph 68 of Chapter XI on pdf page 1194 of the SOR. {SOR/1194}
See paragraph 357 on pdf page 67 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {R-EX-19/67}
See paragraph 606 of the Third Legal Opinion of Prof. Octavio Del Moral. {R-EX-21/170}
See paragraph 69 of Chapter XI on pdf page 1194 of the SOR. {SOR/1194}
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Regulation”115 – a contention which is simply incorrect. In any case, in the event that
Article 130 of the Regulation was to be applied to the JSG, which would be improper,
Article 1B would need to be applied to the Claimants’ allegations, because they
precisely attempt to interpret Article 130 “in the sense of granting to [a contractor]
rights or benefits that exceed those stipulated in the contract it entered into with the
Authority”.116 In fact, the Claimants’ case implies granting rights to the Second to Third
Claimants under a contract – the JSG – that does not grant them any rights at all, because
it is a unilateral fianza.
5.33

Facing the ACP’s argument that Article 130 of the Regulation does not impose a
specific duty to inform on the ACP, the Claimants baldly contend that “ACP is wrong”,
before alleging that such rule provides for “the principles of transparency, economy
and responsibility” and that “in application of those principles, ACP has the duty to
collaborate with Claimants and to provide in a transparent manner all relevant
information”.117 Basically, notwithstanding that the aforementioned provision is not
applicable to the JSG, the Claimants’ assertions serve to confirm that in any event no
specific duty (as opposed to, at most, only general principles) can be extracted from it.

5.34

The Claimants’ misconstruction of Sub-Clause 5(c) of the JSG will be addressed
below.118 However, it is worth mentioning here that by virtue of that clause, each of
the Guarantors definitively declares “that it has not entered into this Guarantee in
reliance upon, nor was it induced to enter into” the JSG “by any representation,
warranty or undertaking made by or on behalf of” the ACP.119 The Claimants seek to
disregard this contractual provision (and statement of fact) entirely, taking a position
that is not valid or supportable having regard to the principle of pacta sunt servanda.

5.35

The Claimants then go on to seek to controvert the ACP’s position “that the JSG does
not include the pre-contractual period”.120 This comprises setting out an incomplete
characterization of the ACP’s argument in this regard. As explained above,121 the
Claimants’ position confuses the pre-contractual phases of two different contracts, i.e.
the Contract and the JSG, and is therefore fundamentally flawed. The fact that the
Guarantors are related to the Contractor does not alter or rectify that flaw in any way.

5.36

Lastly, in their attempt to contend for and misconstrue a “positive duty to collaborate”
on the part of the ACP, the Claimants repeat that Article 130 of the Regulation (which,
again, does not apply to the JSG) provides for the principles of economy, transparency
and responsibility.122 Notably, even though they quote Dr. Hoyos for that purpose, they
in fact diverge from his view as to the correct understanding of Article 130. Indeed
while the Claimants assert that Article 130 “provides that public contracting will be
carried out in accordance with the general principles of law and special principles of

115
116
117
118
119
120
121
122

See paragraph 69 of Chapter XI on pdf page 1194 of the SOR. {SOR/1194}
See Article 1B of the ACP’s Regulation and its English translation on pdf page 68 of
Exhibit C-LA-0021 {C-LA-0001/68} and pdf page 5 of Exhibit R-LA-0112. {R-LA-0112/5}
See paragraph 70 of Chapter X on pdf page 1195 of the SOR. {SOR/1195}
See paragraphs 5.55 to 5.66 below.
See Sub-clause 5(c) on pdf page 6 of the Joint and Several Guarantee in Respect of the Third Set of Locks
Contract at Exhibit R-0015. {R-0015/6}
See paragraph 72 of Chapter X on pdf page 1195 of the SOR. {SOR/1195}
See paragraphs 5.17 to 5.19 above.
See paragraph 73 of Chapter X on pdf page 1195 of the SOR. {SOR/1195}
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administrative law” (emphasis added),123 Dr. Hoyos on the other hand takes the view
that such provision refers to “general principles of law and specific provisions of
administrative law” (emphasis added).124
5.37

Paragraph 74 of Chapter X of the SOR is denied. The ACP has responded extensively
to these allegations in the SOD and this Rejoinder.
iv.

On the alleged duty to act in a manner that would not increase the
burden of the Claimants’ obligations

5.38

The Claimants’ next flawed argument is based on Article 133(6) of the Regulation,
stating that the ACP breached such provision “by making Claimants 2-3’s obligations
more onerous”.125 Prof. Del Moral extensively addressed the correct scope of this
provision,126 clarifying that its clear language makes an undisputable distinction
between “contractors” and “guarantors”. Notably, the Claimants completely disregard
such distinction, wrongly stating that “[i]ndeed, this provision has no language
limiting, in any way, ACP’s duties”.127

5.39

Later, the Claimants follow the completely unsupported opinion of Dr. Hoyos,128 who
states that “[e]ven a unilateral contract may in fact, give rise to the liability of the
creditor vis-à-vis the guarantor”.129 Prof. Del Moral, by contrast, is able to fully
support his position in this regard, by reference to the writings of the scholar DiezPicazo,130 which state that:131
“When we speak of unilateralism or bilateralism when referring
to contracts, no reference is made to the number of parties, but
rather to the number of obligations the contracts creates and the
structure of these obligations. Contracts are called bilateral and
also synallagmatic, when they create reciprocal obligations
under the responsibility of both parties (…). Conversely,
unilateral contracts are those that create obligations under the
responsibility of only one of the parties.” (emphasis added)

5.40

123
124
125
126

127
128
129
130
131

The Claimants’ further attempts to rely on the opinion of Mr. Troyano, to contend that
the “ACP’s obligations under Article 133(6) is (sic) incorporated into the JSG in light

See paragraph 73 of Chapter X on pdf page 1195 of the SOR. {SOR/1195}
See paragraph 291 on pdf page 57 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/57}
See paragraphs 76 and 99 of Chapter X from pdf page 1196 of the SOR. {SOR/1196}
See paragraph 414 on pdf page 133 of the Second Legal Opinion of Prof. Octavio Del Moral
{R-EX-5/133} and paragraphs 600-638 of the Third Legal Opinion of Prof. Octavio Del Moral.
{R-EX-21/168}
See paragraph 77 of Chapter X on pdf page 1196 of the SOR. {SOR/1196}
See paragraph 78 of Chapter X on pdf page 1196 of the SOR. {SOR/1196}
See paragraph 338 on pdf page 67 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/67}.
See footnote 525 in paragraph 404 on pdf page 130 of the Second Legal Opinion of Prof. Octavio Del
Moral. {R-EX-5/130}
See Diez-Picazo “Fundamentos del Derecho Civil Patrimonial I”, 5th Edition, dated 1996, p. 140 and its
English translation on pdf page 12 of Exhibit R-LA-0042. {R-LA-0042/12}
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of the principle of integration”, are also incapable of assisting their case,132 in view of
the absence of any support for Mr. Troyano’s opinion on this subject.133
5.41

The Claimants’ allegations at paragraph 79 of Chapter X of the SOR, that the Second
to Third Claimants can pursue a claim consequent on having been “forced” to cover
additional costs for the completion of the Project, are wholly erroneous, being founded
on the fundamental misconception that the Project was represented to be “cash flow
positive”. As set out at paragraphs 3.3 to 3.8 above, fatally for the Claimants’ case,
there is no basis for the allegation. It has in fact been accepted by the Claimants’
witnesses that the Second to Third Claimants always assumed, and from the outset
anticipated bearing, “financial risk”. As such, the contribution of such sums in the
event of overruns which were not, under the Contract, the responsibility of the ACP
and subject of the Contract Price adjustment provisions, was something which the
Second to Third Claimants were always obliged to do.

5.42

To the extent (and only to that extent) that the Contractor was able to make out – by
way of the Contract claims (and, if necessary, dispute resolution) provisions –
entitlement to additional payment under the Contract, it would recover this (with
interest, if applicable) under the Contract and as necessary reimburse the Second to
Third Claimants. This is wholly governed by the Contract and/or the Second to Third
Claimants’ own arrangements with the Contractor. This is never something capable of
giving rise to a claim against the ACP under the JSG, whether for ROI or otherwise.

5.43

As to the Claimants’ allegations at paragraph 80 of Chapter X of the SOR, it has been
explained at paragraphs 3.19 to 3.29 above that there is simply no basis to the
allegations that the ACP wrongfully denied the Contractor’s claims. Rather, what the
record clearly shows is the repeated delayed and deficient submission and
particularisation of claims by the Contractor (coupled with the deliberate tactical
holding back of claims). This has necessarily resulted in claims rightly being rejected
by the ACP, as subsequently confirmed by decisions of the DAB, such as those in
relation the major claims in DAB Referrals 13A and 14A (and/or in many cases, claims
were never pursued even to the point that the ACP was able to give an acceptance or
rejection).134

5.44

The Claimants attempt to divert attention from this by making the entirely irrelevant
reference to the revenues earned by the ACP from the operation of the Canal. The fact
of the ACP’s earning revenues is of no relevance whatsoever to the operation of the
Contract, and does not and cannot have any bearing on the veracity or otherwise of the
Contractor’s purported claims.

5.45

In view of the matters set forth above, the Claimants’ reliance on Article 133(6) can be
seen to be flawed, not only due to the inapplicability of such provision to the JSG, but
also because in any event the provision fails to establish or support positive and specific

132
133
134

See paragraph 78 of Chapter X on pdf page 1196 of the SOR. {SOR/1196}
See paragraphs 171-174 on pdf page 39 of the First Legal Opinion of Mr. José Troyano.
{C-EX-28/39}
Examples include: (i) Claim 85, in respect of which over USD 250 million is claimed, and with regard to
which no notice of claim pursuant to Sub-Clause 20.1 [Contractor’s Claims] of the Conditions of Contract
has ever been submitted; and (ii) Claim 108, in respect of which USD 52 million is claimed, with entitlement
alleged to have begun to arise in October 2009, with regard to which no particularisation or supporting
documentation has been provided at any point to date.
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duties on the part of the ACP towards the Second to Third Claimants and, more
importantly, because of the undisputable duty to self-inform that falls on the Contractor
and also – pursuant to Sub-Clause 5(c) of the JSG – on the Guarantors.
v.
5.46

On the alleged duties during the tender process

In the SOR, the Claimants repeat their argument that the ACP incurred liability in gross
negligence “by providing inaccurate and incomplete information to tenderers and
falsely representing the real conditions of the Project”.135 For that purpose, they rely
on Dr. Hoyos’ opinion, according to which:136
“[f]or example, a significant deviation from standard industry
practice by a party to a contract which would cause the other
party to incur a significant loss would certainly be considered to
be a grossly negligent conduct, especially if the deviation from
industry practice or the professional standard concerned an
important aspect of the contract that the breaching party could
not have ignored.”

5.47

It can be seen from this that Dr. Hoyos’ approach is improper, having regard to his duty
as a legal expert. What he does is to provide an “example” that simply does not consider
the facts of the case, which he then seeks to fit to the ACP’s conduct. In any case, the
ACP rejects Dr. Hoyos’ and the Claimants’ accusations.

5.48

More importantly, it must be noted that the alleged “misrepresentations” on the part of
the ACP are claimed to have occurred during the tender process with regard to the
Contract (long before the JSG was entered into) and, as has been explained,137 cannot
properly be characterised as contractual breaches under the JSG as the Second to Third
Claimants seek to do.

5.49

The Claimants assert that:138
“there can be no doubt that ACP acted with gross negligence in
the discharge of its duties given that Claimants relied upon
ACP’s representations in the RFP to make their Financial
Proposal, with a view of using the PLE basalt for the concrete
production and taking into account the foundation conditions
within the basalt reach of the PLE.”

5.50

135
136
137
138
139

The Claimants’ arguments in this regard necessarily entail a basic acceptance that the
Guarantors were not truthful in their declarations when entering into the JSG, and that
they now seek directly to violate the waiver which they explicitly confirmed by way of
Sub-Clause 5(c) of that document. Specifically, Sub-Clause 5(c) expressly provides
that:139

See paragraph 82 of Chapter X on pdf page 1197 of the SOR. {SOR/1197}
See paragraph 186 on pdf page 59 of the Fourth Legal Opinion of Dr. Arturo Hoyos. {C-EX-6/59}
See paragraph 7.39 of Chapter XI on pdf page 907 of the SOD. {SOD/907}
See paragraph 86 of Chapter X on pdf page 1198 of the SOR. {SOR/1198}
See Sub-clause 5(c) on pdf page 6 of the Joint and Several Guarantee in Respect of the Third Set of Locks
Contract at Exhibit R-0015. {R-0015/6}
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“[e]ach of the Guarantors warrants and undertakes to the
Employer that it has not entered into this Guarantee in reliance
upon, nor was it induced to enter into this Guarantee by any
representation, warranty or undertaking made by or on behalf
of the Employer.”
5.51

Indeed, this is likely revealing as to the true reason for the Claimants’ attempts to
advance unfounded and un-sustained allegations of gross negligence on the part of the
ACP: this would provide the only means by which they could circumvent the SubClause 5(c) express waiver, which they know to be fully enforceable and fatal to their
case. The foregoing is in any case of no assistance to the Claimants, since, as was
explained by Prof. Del Moral, gross negligence and dolo only constitute limits or
exceptions to clauses limiting liability. Sub-Clause 5(c) is clearly not a limitation of
liability clause – rather it:140
“contains a declaration of the Guarantors towards the ACP,
which essentially, binds the Guarantor, and allocates
responsibility between the parties. It does not establish an
obligation for the ACP nor exclude one.”

5.52

However and in any event, it is not possible in this case to identify the elements of gross
negligence, which, as also explained by Prof. Del Moral:141
“requires evidence that the debtor acted in such a gross and
negligent manner, that although lacking direct evidence that it
had the intent of causing damage, its acts show a total absence
of care and are thus typical of a party having in fact the intention
to cause damage.”

5.53

Paragraphs 86-89 of Chapter X of the SOR are denied. The ACP has explained the
extraordinary circumstances of the Referral 11 Decision in Chapter I of the SOD, and
has responded to the baseless evidence of Mr. Gath in the SOD142 and this Rejoinder.143

5.54

In sum, the Claimants’ attempted use of gross negligence as a contrived means by which
to escape from the legal consequences of Sub-Clause 5(c) of the JSG is futile. The high
standard established for negligence of such nature is not approached by the ACP’s
conduct. Moreover, and in any event, the alleged “misrepresentations” during the
tender period are not related to the JSG, with the result that, again, the Second to Third
Claimants have no standing to assert claims against the ACP.
b.

5.55

140
141
142
143

Plain enforceability and applicability of Sub-Clause 5(c) of the JSG

The Claimants’ present argument is both ambitious and flawed. They contend that:

See paragraph 421 on pdf page 134 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/134}
See paragraph 379 on pdf page 124 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/124}
See paragraphs 9.42 to 9.43 and 9.57 to 9.59 of Chapter VI on pdf pages 625 and 628 of the SOD. {SOD/625}
{SOD/628}
See Section 8 of Chapter V of this Rejoinder.
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(a)

“under Panamanian law, waivers of liability arising from negligence are
impermissible”;144 and

(b)

“such a clause is invalid, given the meaning ACP intends to ascribe to it, and
taking into account ACP’s grossly negligent behavior and furthermore, ACP’s
breaches of its statutory duties and its mandatory duties”.145

5.56

As will be explained, such assertions are totally unsustainable as a matter of
Panamanian law.

5.57

The first of those statements is not only unsupported, but also illogical. Waivers of
liability are in fact frequently and routinely applicable to cases of negligence; otherwise,
there would be no liability which could be waived. The Claimants nevertheless contend
that “[i]n this regard, Dr. Hoyos explains, in the presence of dolo or negligence, Clause
5(c) is simply unenforceable and not in the public interest” (emphasis added).146
Revealingly, such a statement cannot in fact be found in the quoted section147 of Dr.
Hoyos’ report.148 Indeed, Dr. Hoyos does not concur in the Claimants’ mistaken view
in this regard, but rather states that under Article 987 of the Panamanian Civil Code:149
“liability stemming from willful misconduct/misrepresentation
(dolo), or gross negligence, is enforceable in all obligations, and
any waiver to such a claim is null and void.”

5.58

Mr. Troyano’s report, on the other hand, does reflect the error that the Claimants
express in the SOR. Mr. Troyano asserts that:150
“the validity and enforceability of clauses of limitation and
exclusion of liability depend not only on their conformity with
law, but also on the circumstance that the breach is not incurred
with dolo or negligence.”

5.59

144
145
146
147
148
149
150
151

He claims that his opinion in this regard is based on Articles 987 and 988 of the
Panamanian Civil Code. It is, however, evident that such provisions do not in fact
provide any support to a contention that mere negligence (as opposed to willful
misconduct or dolo) cannot be the subject of a limitation or a waiver. This can clearly
be seen from a review of the rules, which provide as follows:151

See paragraph 91 of Chapter X on pdf page 1200 of the SOR. {SOR/1200}
See paragraph 93 of Chapter X on pdf page 1200 of the SOR. {SOR/1200}
See paragraph 94 of Chapter X on pdf page 1200 of the SOR. {SOR/1200}
See footnote 216 of paragraph 94 of Chapter X on pdf page 1200 of the SOR. {SOR/1200}
See paragraphs 365-370 from pdf page 71 of the Fifth Legal Opinion of Dr. Arturo Hoyos.
{C-EX-19/71}
See paragraph 367 on pdf page 71 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/71}
See paragraph 181 on pdf page 41 of the First Legal Opinion of Mr. José Troyano. {C-EX-28/41}
See Articles 987 and 988 of the Panamanian Civil Code and their English translation on pdf page 98 of
Exhibit C-LA-0001 {C-LA-0001/98} and pdf page 1 of Exhibit R-LA-0180. {R-LA-0180/1}
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5.60

It is therefore clear that only Article 987 of the Civil Code addresses the extent to which
a waiver may be valid. This Article clearly refers to “liability arising from willful
misconduct”,152 and accordingly the scope of its application is necessarily limited. Its
application does not and cannot extend to waivers with regard to ordinary negligence.
Prof. Del Moral has explained153 that authoritative commentary by Spanish scholars,
referring to identical legal provisions, makes clear that “the provisions by the parties’
on fault and its consequences are, in principle, valid and effective”.154

5.61

The second assertion of the Claimants (set out at paragraph 5.55(b) above) is similarly
incorrect. The Claimants ignore the fact that the validity of a clause cannot be
dependent on circumstances that are alleged to have occurred after the conclusion of
the contract in which the clause is stated, as Prof. Del Moral explains.155 This is,
nevertheless, what the Claimants misguidedly seek to do in attacking the validity of
Sub-Clause 5(c) by reference to supposed contractual breaches on the part of the ACP.

5.62

Another way in which the Claimants attempt to attack the validity of Sub-Clause 5(c),
following Dr. Hoyos,156 is by their argument that such clause would constitute a “blank
waiver”, and thus needs to be interpreted “in a restrictive manner”.157 They also quote
Dr. Hoyos158 to contend that “provisions of ‘non reliance’ such as Sub-Clause 5(c) only
serve as a purported declaration of fact (made in good faith by Claimants), which can
be rebutted by Claimants” and then rely on Mr. Troyano159 to allege that “Sub-Clause
5(c) does not clearly establish which specific risks are being shifted”.160

5.63

Prof. Del Moral extensively addresses this flawed argument, stating that it “is
excessively abstract, as [it] fail[s] to point out anything in the literal terms of Sub
clause 5(c) that would demonstrate and ‘ambiguity’ or ‘obscurity’” and that “[o]n the
contrary, a reasonable lecture of the clause shows that its terms are very precise”.161
Effectively, the Claimants also fail to explain on what basis and in which manner the
risk that the Guarantors assumed in the JSG was allegedly not specified in Sub-Clause
5(c). The same conclusion applies with regard to the Claimants’ argument concerning
the contra proferentem rule provided for in Article 1139 of the Panamanian Civil
Code,162 given that such provision only applies for “[t]he interpretation of obscure
clauses of a contract”163 and its scope is very limited in cases of contractual clauses
agreed by highly sophisticated parties such as the Second to Third Claimants.

152
153
154
155

156
157
158
159
160
161
162
163

See Article 987 on pdf page 98 of Exhibit C-LA-0001 {C-LA-0001/98} and pdf page 1 of
Exhibit R-LA-0180. {R-LA-0180/1}
See paragraph 611 on pdf page 171 of the Third Legal Opinion of Prof. Octavio Del Moral {R-EX-21/171}
See Díez-Picazo, Luis and Gullón, Antonio, “Sistema de derecho civil”, Vol. II, 9th Edition, dated 2002, p.
207 and its English translation on pdf page 9 of Exhibit R-LA-0201. {R-LA-0201/9}
Relying on Spanish scholar Diez Picazo, Prof. Del Moral states that “the validity or nullity of a contractual
clause is always exclusively attributed to a defect, vice or imperfection that occurs contemporaneous with the
moment of conclusion of the contract and therefore it is never related to subsequent circumstances”. See
paragraph 611 on pdf page 171 of the Third Legal Opinion of Prof. Octavio Del Moral {R-EX-21/171}
See paragraph 370 on pdf page 69 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/69}
See paragraph 94 of Chapter X on pdf page 1200 of the SOR. {SOR/1200}
See paragraph 365 on pdf page 69 of the Fifth Legal Opinion of Dr. Arturo Hoyos. {C-EX-19/69}
See paragraph 186 on pdf page 42 of the First Legal Opinion of Mr. José Troyano. {C-EX-28/42}
See paragraph 95 of Chapter X on pdf page 1201 of the SOR. {SOR/1201}
See paragraph 615 of the Third Legal Opinion of Prof. Octavio Del Moral. {R-EX-21/173}
See paragraph 96 of Chapter X on pdf page 1201 of the SOR. {SOR/1201}
See Article 1139 of the Panamanian Civil Code and its English translation on pdf page 12 of
Exhibit C-LA-0001 {C-LA-0001/112} and pdf page 2 of Exhibit R-LA-0180. {R-LA-0180/2}
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5.64

Lastly, the Claimants close their argument with yet a further unsupported assertion: “In
fact, ACP acted with gross negligence given that Claimants relied upon ACP’s
representations in their RFP to make their Financial Proposal”.164 Notwithstanding
that it has been sufficiently explained that acts and/or representations alleged to have
occurred during the RFP period cannot be relied upon by the Guarantors under the
JSG,165 what the Claimants are suggesting is that the ACP’s supposed gross negligence
is due to the fact that the Claimants relied upon the ACP’s representations. Such
assertion confuses two radically different spheres of Contract law:
(a)

dolo as a vice of consent under Article 1116 of the Civil Code;166 and

(b)

gross negligence as constitutive of a contractual breach under Article 34-C of
the Civil Code.167

5.65

Those rules provide, of course, for different legal consequences. A contract entered
into by virtue of dolo can be annulled; a grossly negligent contractual breach, on the
other hand, leads to civil liability. 168

5.66

Consequently, any allegation regarding an instance of supposed “reliance” is flawed:
if the Claimants in preparing and submitting their tender at RFP stage relied upon any
representation, such circumstance does not entitle the Guarantors to bring any claim
against the ACP under the JSG and, furthermore, if the Guarantors relied upon any
representation, Sub-Clause 5(c) of the JSG expressly allocates responsibility for the
consequences to them.
c.

5.67

164

165
166
167
168

Damages for loss of opportunity under Panamanian law

At paragraph 100 of Chapter X of the SOR, a series of allegations are made by the
Claimants with regard to matters including:
(a)

the Claimants’ “unresolved claims”, alleged to be in the sum of USD 5 billion
– as set out at paragraph 4.21 above, the bald assertion of claims (with regard to
which the Claimants have in any event failed to discharge their responsibility to
pursue diligently or in accordance with the Contract) does not in any way serve
to support the Claimants’ present alleged claims for ROI;

(b)

the sums and profits alleged to be earned from the operation of the Canal by the
ACP – as set out at paragraph 5.44 above, the sums earned by the ACP are
entirely irrelevant to the Claimants’ alleged claims; and

The ACP notes the reference to the DAB Decision in Referral 11 in paragraph 97 (footnote 223). The DAB’s
Decision was wrong and the ACP refers to the extraordinary circumstances of that Decision in Chapter I of
the SOD.
See paragraphs 5.16 to 5.18 above.
See Article 1116 of the Panamanian Civil Code and its English translation on pdf page 110 of
Exhibit C-LA-0001 {C-LA-0001/110} and pdf page 2 of Exhibit R-LA-0180. {R-LA-0180/2}
See Article 34-C of the Panamanian Civil Code and its English translation on pdf page 22 of
Exhibit C-LA-0001 {C-LA-0001/22} and pdf page 1 of Exhibit R-LA-0180. {R-LA-0180/1}
In fact, gross negligence is conducive to an “aggravated” contract liability, on which the Claimants are
attempting to rely in this arbitration regarding the enforceability of clauses of allocation of risks and limitation
of liability. However, such attempt lacks support, since no negligence can be found in the ACP’s conduct,
much less gross negligence.
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(c)

alleged breaches on the part of the ACP, which are claimed to have caused
losses to the Claimants – these alleged breaches are addressed in the section
entitled “Obligations alleged to have been breached” at paragraphs 4.4 to 4.20
above.

5.68

Paragraph 100 of Chapter X of the SOR concludes (at the final bullet point) with a
further reference to the alleged “obligation to fund the Project” on the part of the ACP.
As explained at Section 3 above, there is no (and never was any) such obligation in
existence. On the contrary, it has been accepted by the Claimants’ witnesses that the
Claimants accepted financial risk in relation to the Project from the outset. This is fatal
to the basis of the Second to Third Claimants’ claims.

5.69

In view of the foregoing, the financial contributions alleged by the Claimants at
paragraphs 101 and 102 of Chapter X of the SOR provide no basis for the founding of
a claim for ROI. Rather, such contributions comprise support which the Second to
Third Claimants were always obliged to provide, unless (and/or until) the Contractor
was able establish further entitlement under the Contract (a matter always dependent
on the Contractor expeditiously pursuing and progressing claims, which it persistently
failed to do). Where and to the extent that further entitlement was established, the
Contract fully provided for compensation for delay in the Contractor’s receipt of such
entitlement – by way of interest payable. There is no basis on which to claim losses
distinct from those alleged to have been suffered by the Contractor under the Contract.

5.70

As to paragraph 103 of Chapter X of the SOR, Mr. MacGregor has detailed, at Section
3 of his Fourth Report, the respects in which ROI is not an appropriate measure of
opportunity cost in the circumstances. Rather, the opportunity cost to the Second to
Third Claimants is the WACC applicable to each such Claimant.

5.71

It is claimed at paragraph 104 of Chapter X of the SOR that the Contract “created a
unique structure for financing and performance”.169 This is categorically untrue. The
relevant features of the Contract with regard to financing – a lump sum, adjustable in
certain clearly-prescribed circumstances and pursuant to stated procedures under the
Contract, and a guarantee of obligations given by the shareholders in a special-purpose
contracting entity – are by no means unusual, still less “unique”. As explained further
at paragraphs 7.4 to 7.18 below, the evidence put forward by the Claimants with regard
to the alleged lost opportunity costs is wholly deficient, and as such the Claimants’
claims for ROI, contrary to the bald assertion at paragraph 105 of Chapter X of the
SOR, wholly fail by reference to causation and foreseeability.

5.72

The Second to Third Claimants rely on Articles 986 and 991 of the Panamanian Civil
Code with regard to their claim for loss of opportunity damages.170 As was explained
in the SOD,171 however, the Claimants’ case fails to meet any of the requirements set
forth in the first of those provisions, Article 986 of the Civil Code, that is:
(a)

169
170
171

unlawful conduct (or wrongdoing) by a party (a breach of a contractual
obligation);

See paragraph 104 of Chapter X on pdf page 1204 of the SOR. {SOR/1204}
See paragraph 107 of Chapter X on pdf page 1205 of the SOR. {SOR/1205}
See paragraph 7.60 of Chapter XI on pdf page 911 of the SOD. {SOD/911}
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(b)

damage caused; and

(c)

a link of causation between the wrongdoing and the damage alleged.

5.73

This is how Article 986 provides for these three requirements:172

5.74

Regarding the first such requirement – i.e. unlawful conduct in breaching the contract
– as has been explained repeatedly, the ACP simply could not have breached any
obligation under the JSG, because such agreement is a unilateral contract which does
not impose obligations on the ACP (as creditor). This is particularly important, given
the fact that the Claimants not only need to identify a contractual breach by the ACP
under the JSG – which cannot occur, given the unilateral nature of the JSG – but also
to prove that the ACP acted with dolo or gross negligence, since under Article 992 of
the Civil Code it is only in those circumstances that the debtor can be liable to
compensate the creditor for unforeseeable damages.173

5.75

Regarding the damage/harm, the Claimants are conspicuously unable to identify
specific opportunities which are alleged to have been lost, as is explained further at
paragraphs 7.4 to 7.18 below. Finally, causation (as discussed below in Section 6) is
barely mentioned by the Claimants.174

5.76

The arguments that the Claimants now present seek to establish that “Panamanian law
allows compensation for lost opportunity costs”.175 In this regard they rely on Mr.
Troyano’s definition of loss of opportunity damages, and contentions as to how such
category would apply when “the asset is a sum of money”.176 As such it can be seen
that the Claimants’ arguments in relation to this matter comprise mere commentaries
and are, therefore, irrelevant and of no assistance to the Claimants.

5.77

As a result of their lack of arguments, the Claimants simply do not engage with ACP’s
clearly-stated position regarding the restrictive manner in which Panamanian and
Spanish jurisprudence and doctrine have construed this category of damages. Prof. Del
Moral has also addressed all of these arguments in detail.177

172
173
174

175
176
177

See Article 986 of the Panamanian Civil Code and its English translation on pdf page 98 of
Exhibit C-LA-0001 {C-LA-0001/98} and pdf page 2 of Exhibit R-LA-0121. {R-LA-0121/2}
See Article 992 of the Panamanian Civil Code and its English translation on pdf page 98 of
Exhibit C-LA-0001 {C-LA-0001/98} and pdf page 2 of Exhibit R-LA-0121. {R-LA-0121/2}
Mr. Troyano states that no causation is needed for claiming compensation of loss of opportunity damages.
See paragraph 204 on pdf page 47 of the First Legal Opinion of Mr. José Troyano. {C-EX-28/47}
However, as Prof. Del Moral states, his assertions are highly unsupported and the jurisprudence that he quotes
does not relate to the matter. See paragraphs 648 to 654 of the Third Legal Opinion of Prof. Octavio Del
Moral. {R-EX-21/182}
See paragraph 108 of Chapter X on pdf page 1205 of the SOR. {SOR/1205}
See paragraph 109 of Chapter X on pdf page 1205 of the SOR. {SOR/1205}
See paragraphs 395-398 from pdf page 127 of the Second Legal Opinion of Prof. Octavio Del Moral
{R-EX-5/127} and paragraphs 648-654 of the Third Legal Opinion of Prof. Del Moral. {R-EX-21/182}
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5.78

Indeed, Prof. Del Moral explains, following Spanish doctrine,178 that “the party
claiming loss of opportunity damages must prove that the opportunity lost was ‘serious,
actual, concrete and not merely hypothetical’”.179 Further, Prof. Del Moral had
demonstrated that the Panamanian Supreme Court has also understood loss of
opportunity damages restrictively,180 declaring that in order to determine the amount of
the compensation, “it is necessary to determine the degree of probability”181 of such
opportunity.

5.79

The Panamanian Supreme Court decisions mentioned by the Claimants do not assist
their case. For instance, the first decision, dated 19 March 2014,182 deals with damages
for loss of profits and not with loss of opportunity. In fact, Dr. Hoyos quotes such
decision in order to set out the Supreme Court’s criteria regarding loss of profits.183
Surprisingly, the Claimants present such case law as dealing with loss of opportunity,
quoting a section of the ruling and then stating that it is “undisputed that Panamanian
law allows compensation for lost opportunity costs”.184

5.80

With respect to the decision of the Supreme Court dated 27 March 2015,185 quoted in
both Mr. Troyano’s186 and Dr. Hoyos’187 reports, as Prof. Del Moral explains, that
decision confirms that compensation for the opportunity lost shall “depen[d] on the
actual probabilities of success”.188

5.81

Lastly, the Claimants quote, in alleged support of their case, a Supreme Court decision
dated 23 December 2008,189 in which it is stated that:190
“any breach of a contractual nature that generates reciprocal
obligations, implies the need to be able to demand that a
previously agreed consideration be met, or the termination of the
contract which necessarily implies the payment of compensation
for the damage caused and the lost profits.” (emphasis added)

178
179
180
181

182
183
184
185
186
187
188
189
190

See pdf page 8 of The loss of procedural opportunity as compensable damage by the State. R. V. A. P. No.
96 May-August 2013 p. 75 and its English translation at Exhibit R-LA-0115. {R-LA-0115/8}
See paragraph 619 of the Third Legal Opinion of Prof. Octavio Del Moral. {R-EX-21/174}
See paragraph 395 on pdf page 127 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/127}
See Supreme Court of Panama. Civil Cassation. Extraordinary Recourse of Cassation. Excellence Panama
S.A. v. Banco del Istmo S.A., dated 22 October 2010 on pdf page 21 of Exhibit C-LA-0262 and its English
translation on pdf page 11 of Exhibit C-LA-0262. {C-LA-0262/11}
See pdf page 9 of Ruling of the Panamanian Supreme Court dated 19 March 2014 at Exhibit C-LA-0261.
{C-LA-0261/9}
See paragraph 380 on pdf page 73 of the Fifth Legal Opinion of Dr. Arturo Hoyos.{C-EX-19/73}
See paragraph 108 of Chapter X on pdf page 1205 of the SOR. {SOR/1205}
See Decision of the Supreme Court of Justice of 27 March 2015 and its English translation at Exhibit C-LA0263. {C-LA-0263}
See paragraph 197 on pdf page 44 of the First Legal Opinion of Mr. José Troyano. {C-EX-28/44}
See paragraphs 384 and 386 from pdf page 74 of the Fifth Legal Opinion of Dr. Arturo Hoyos.
{C-EX-19/74}
See paragraph 396 on pdf page 128 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/128}
See footnote 241 at paragraph 108 of Chapter X on pdf page 1205 of the SOR. {SOR/1205}
See pdf page of Decision by the Plenary of the Panamanian Supreme Court, dated 23 December 2008, p. 56
and its English translation at Exhibit C-LA-0282. {C-LA-0282/4}
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5.82

Such decision is in fact irrelevant to the Claimants’ loss of opportunity allegations.
First, as is confirmed by the use that Mr. Troyano gives to that ruling,191 it deals with
loss of profits damages, not loss of opportunity. Second, it is further inapplicable to the
Second to Third Claimants’ claim for damages under the JSG, which is a unilateral
contract where by definition there are no “reciprocal obligations”.

5.83

In sum, the Second to Third Claimants’ claim for loss of opportunity damages is highly
abstract and unsupported and, still more importantly, their assertions grossly fail to
meet the legal requirements under Panamanian law for compensation for losses of that
nature.

6.

CAUSATION, FORESEEABILITY AND THE BURDEN OF PROOF

6.1

The Claimants are seeking damages for alleged loss of an opportunity – that is to say,
they claim that by having to apply funds to support the Contractor in undertaking the
Works, they were denied the opportunity to use those funds for the pursuit of other
projects, which they claim would have earned them the return on investment which they
seek.

6.2

In order to recover damages for the loss of an opportunity (like any damages claim), as
set out in the SOD192 the Claimants must show:
(a)

a breach on the part of the ACP;

(b)

damage caused; and

(c)

a causal link between the breach and the damage.

a.

Causation

6.3

Leaving aside the fact that the Claimants have failed to establish breach or damage (as
discussed above193), it is clear that the Claimants fail to demonstrate any causal link
between the breaches and the damage alleged. This was commented on by Prof. Del
Moral in relation to the SOD as a “logical leap”,194 whereby the Claimants attempted
to jump directly from the alleged breaches to a right to claim damages, ignoring the
need to establish causation between the unlawful conduct and the loss of the
opportunity.

6.4

The Claimants’ failure in this regard comes despite their have previously expressly
acknowledged the importance of establishing causation. For instance, in the SOC in
relation to the Cofferdam Arbitration, they stated that “Article 992 of the Civil Code
provides that damages resulting from a breach of contract are those that are
foreseeable at the time [as] as consequence of the breach”,195 before going on state
that:

191
192
193
194
195

See paragraph 189 to 190 on pdf page 45 of the First Legal Opinion of Mr. José Troyano. {C-EX-28/45}
See paragraph 7.59 of Chapter XI on pdf page 911 of the SOD. {SOD/911}
See sections 4 and 5 above.
See paragraphs 400-402 on pdf page 130 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/130}
See paragraph 466 on pdf page 147 of the Cofferdam Arbitration SOC {R-0130/147}
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“Dr Hoyos notes that there must be a causation relation between
… the damages ... and the conduct in default of the obligation.
This is confirmed by the Panamanian Supreme Court, which
found that Article 992 of the Panamanian Civil Code requires a
‘causation nexus between the harmful act or omission and the
result […]’ meaning that ‘damages and losses are [a]
‘necessary consequence’ of the lack of compliance.’”196
6.5

However, despite the above, in the SOR the Claimants attempt to excuse the clear gap
in their reasoning by contending that:197
“under Panamanian law there is no need to show [a] causal link
between the wrong and the damage caused in the context of loss
of opportunity.”

6.6

This is on the basis of the contention by Mr. Hoyos that damage comprised in the loss
of an opportunity is “considered ‘certain’”.198

6.7

This is no more than an attempt to deliberately misconstrue and misinterpret the
relevant Panamanian legal principles. Specifically, with regard to loss of opportunity,
the Claimants confuse and conflate: (i) certainty of harm (with regard to the resulting
damage); with (ii) certainty of the opportunity itself (which is the key question with
regard to causation) – that is to say, if the Claimants fail to establish the existence of an
alleged opportunity with a sufficient degree of certainty, their claim will fail.

6.8

As such, and clearly recognising this deficiency in their case, the Claimants make
repeated submissions as to the contention that a loss of an opportunity (provided it is
established) comprises certain harm and as such gives rise to a right to compensation
(subject to proof and quantification). Properly understood, this proposition does not in
fact assist the Claimants in their attempts to ignore causation. Since it addresses
certainty of the harm, it is wholly independent and separate from the question of
certainty of the opportunity – something that the Claimants have conspicuously failed
even to attempt to establish. Indeed, the opportunities to which the Claimants refer –
chances to bid for further projects, which they claim they may have won, and in which
event may have made a profit – are manifestly and inherently uncertain.

6.9

Nevertheless, in attempting to sidestep the obligation to demonstrate these matters, the
Claimants repeatedly seek to misrepresent the position under Panamanian law, making
successive legal submissions199 concerning and directed at the certainty (or otherwise)
of harm. All the while, the Claimants ignore the fact that the opportunity or chance
alleged to have been lost must be more than purely speculative. That is to say, the
Claimants are obliged to establish that actual opportunities to earn profit were lost.

6.10

It is in this regard that the Claimants, at paragraph 145 of Chapter X of the SOR, cite
two quotations from Samba Bonita Power:

196
197
198
199

See paragraph 482 on pdf page 153 of the Cofferdam Arbitration SOC {R-0130/153}
See paragraph 138 of Chapter X on pdf page 1215 of the SOR. {SOR/1215}
See paragraph 140 of Chapter X on pdf page 1216 of the SOR. {SOR/1216}
See paragraphs 141 and 145 of Chapter X from pdf page 1216 of the SOR. {SOR/1216}
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(a)

“compensation cannot be denied under the pretext that it would be a purely
hypothetical or eventual harm”; and

(b)

“[i]f the probability has sufficient basis, the loss of it must be compensated”
(emphasis added).

6.11

The wording quoted at (a) above concerns certainty of harm, and at (b) concerns
certainty of the opportunity. Citing both in the same paragraph clearly illustrates how
the Claimants seek to confuse and intermix the two concepts. When each is taken
separately, it can be seen that (a) is simply irrelevant to the point which the Claimants
seek to establish, and (b) serves fatally to undermine it.

6.12

Specifically the text at (b) confirms the fact that the probability of the lost opportunity
contended for must have a “sufficient basis”.200 Where speculative and inherently
uncertain prospects (the chance to potentially win further projects, which in turn had
the speculative chance of leading to returns) are cited by the Claimants as the
opportunity in question, it is clear that such opportunity has not been shown to have
any basis at all.

6.13

This position is masked in the SOR, however, by the Claimants’ inaccurate summary
of the matters quoted. Indeed the Claimants’ misrepresentation of the legal principles
in question, and conflation of the two separate concepts (certainty of harm and certainty
of the opportunity), is particularly evident at the conclusion of paragraph 145 of Chapter
X of the SOR. By Dr. Hoyos’ incorrect summary, he claims that (in order to establish
a right to claim damages) it is simply necessary for a party to show that it “had
opportunities that could have been impacted”. In fact the proper position is that it is
necessary to identify opportunities which were (rather than “could have been”) lost
(rather than “impacted”). The Claimants fall far short of establishing that that was the
case.
b.

Burden of proof

6.14

It can be seen from the above that a speculative chance or opportunity is simply not
sufficient to found the Claimants’ claims. The burden is on the Claimants to show that
such opportunities are more than hypothetical and/or illusory. The Claimants fail to
discharge this burden and as such, the question of the damages consequent on such
alleged loss of opportunity simply does not arise.

6.15

In any event, the burden is also on the Claimants to establish the damages for which
they contend. The Claimants allege that the burden which they face is to establish
damages with a “reasonable degree of certainty”.201 However, it is clear that they do
not do so to a reasonable, or any, degree of certainty. There has been a total failure to
show in each instance that a serious opportunity existed, and that such an opportunity

200

This reflects the comments by Prof. Del Moral, in his Second Legal Opinion accompanying the SOD that
“the party claiming damages for a loss of opportunity much prove that such opportunity was ‘serious, actual,
concrete and not merely hypothetical or illusory’”. See paragraph 398 on pdf page 129 of the Second Legal
Opinion of Prof. Octavio Del Moral. {R-EX-5/129}

201

See paragraph 144 of Chapter X on pdf page 1061 the SOR. {SOR/1061}

40

Case 1:20-cv-24867-RNS Document 33-52 Entered on FLSD Docket 02/08/2021 Page 826 of
843

was lost as a consequence of the breaches alleged. It is for the Claimants to do so, and
where they are unable to, their claim must fail.
6.16

Further, and in any event, the ACP set out in the SOD the basis on which a higher
burden of proof is applicable with regard to claims for loss of profit – such claims need
to be analysed in a restrictive manner, since only profits which would have effectively
materialized had the breach not occurred can be claimed.202 As Prof. Del Moral
explains, the requirement of certainty of such profits means that the Claimants are
subject to a reinforced burden of proof.203

6.17

The Claimants attempt to deal with this by citing the legal principle that, where a lost
opportunity has been established (something that, as explained above, the Claimants
have failed to do with sufficient or any degree of certainty), the “damage always is
‘certain’ (dano cierto)”.204 This does not assist the Claimants with regard to their
attempts to present their claims as claims for loss of profit, which is a distinct concept
from, and cannot be interchangeably substituted with, claims for loss of opportunity.

6.18

As to claims for loss of opportunity, the Claimants wholly ignore, and as such fail
anywhere to rebut, the fact that, as set out in the SOD and the accompanying expert
report of Prof. Del Moral,205 even where a loss of opportunity is established (to a
sufficient degree of certainty), the award of compensation for the loss of that
opportunity should properly be subject of a proportional reduction to reflect the
likelihood of that opportunity actually eventuating. This is something which the
Claimants have clearly failed to do. As such their claim is defective and does not accord
with Panamanian law.
c.

Foreseeability

6.19

Save for in the case of dolo or gross negligence, damages are limited to those that were
foreseeable at the moment the obligation was entered into. No dolo or gross negligence
has been established on the part of the ACP, for the reasons set out at paragraphs 5.95
to 5.100 of Chapter II of this Rejoinder.

6.20

The damages now claimed were clearly not foreseeable as consequences of a breach of
the JSG (notwithstanding that the JSG does not create obligations on the part of the
ACP capable of breach in any event), either at the time of execution of the JSG or at
any other time.

6.21

The Second to Third Claimants confirm that their case with regard to foreseeability is
founded on the alleged representation by the ACP that “payments made by the ACP…
would be, at all times, sufficient to cover the total costs incurred”.206 As explained in
Section 3 above, this is not even supported by the evidence of the Claimants’ own

202
203
204
205
206

See paragraph 393 on pdf page 127 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/127}
See paragraph 393 on pdf page 127 of the Second Legal Opinion of Prof. Octavio Del Moral. {R-EX5/127}
See paragraph 145 of Chapter X on pdf page 1217 of the SOR. {SOR/1217}
See paragraphs 395 and 396 from pdf page 127 of the Second Legal Opinion of Prof. Octavio Del Moral.
{R-EX-5/127}
See paragraph 133 of Chapter X on pdf page 1213 of the SOR. {SOR/1213}
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witnesses207 (who now positively accept that the Claimants assumed “financial risk”
and would need to contribute funds to the Project to the extent that cost overruns and
delays arose which were the Contractor’s contractual responsibility). It is in fact the
case (and cannot now be denied by the Claimants) that both the ACP and the Claimants
expected from the outset that the Second to Third Claimants might need to contribute
further funds during the course of the Works. This being the case, on no basis can it
have been foreseeable that the Claimants would have claimed losses and damages as a
consequence of needing to do so. This alone is fatal to the Claimants’ case as to
foreseeability.
6.22

In any event, and without prejudice to the foregoing, the Second to Third Claimants’
argument that because of the ACP’s knowledge of the Claimants’ financial history it
was therefore aware of the potential ROI of each of the Claimants is equally groundless.
Knowledge of the kind of projects which the Second to Third Claimants would
ordinarily undertake is wholly distinct from knowledge or expectation as to what ROI
might potentially be earned, or that a claim for lost ROI might be articulated and
pursued by the Claimants.

6.23

Since ROI is not a usual, or, in the circumstances, appropriate measure for loss of
opportunity, the ACP could not reasonably have foreseen that the Second to Third
Claimants would make claims on this basis. Indeed, in circumstances where the
Contract made express provision208 for the compensation for the delayed payment of
sums by the ACP by way of payment of interest to the Contractor, at the stated rate, this
comprises the only foreseeable basis on which a claim in respect of sums allegedly
wrongly withheld from the Contractor could be made.

6.24

The Second to Third Claimants further claim that they have “demonstrated a sufficient
basis for lost opportunity costs, as measured by average historical ROI”.209 As has
been set out in the SOD,210 and as explained below, the ACP disagrees with ROI being
used as the methodology to calculate the Second to Third Claimants’ lost opportunity
costs. Furthermore, the ACP disagrees (the reasons of which have been explained in
the SOD211 and further below) with the method upon which Mr. Hart has calculated
such ROI. Therefore, the ACP rejects the fundamental basis upon which the Second to
Third Claimants seek to assert that they have demonstrated a sufficient basis for lost
opportunity.
d.

6.25

207
208

209
210
211

Summary

The Second to Third Claimants’ ROI Claims fail to meet the requisite requirements
with regard to causation, burden of proof and foreseeability of loss. Fundamental to
each of these failings is the fact that they have failed to establish:

See paragraph 8 on pdf page 3 of the Third Witness Statement of Jose Manuel Loureda Lopez. {C-WS37/3}
If, the Arbitral Tribunal should determine that the Contractor is entitled to an increase in the Contract Price,
then the ACP will be required to pay the Contractor, and only the Contractor, the amount of the price increase
plus any required interest. The Second to Third Claimants can then choose to resolve any issues related to
their capital injection pursuant to their loan agreements with the Contractor - there is no basis for them to
bypass the loan agreements and pursue lost ROI from the ACP under the JSG.
See paragraph 151 of Chapter X on pdf page 1219 of the SOR. {SOR/1219}
See paragraphs 10.1-10.4 of Chapter XI from pdf page 916 of the SOD. {SOD/916}
See paragraphs 11.1-11.8 of Chapter XI from pdf page 918 of the SOD. {SOD/918}
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(a)

breach of any obligation under the JSG or Panamanian law on the part of the
ACP;

(b)

the reasons for which additional funds were alleged to have been provided by
the Second to Third Claimants;

(c)

any link between sums contributed and opportunities allegedly foregone.
Simply listing projects for which the Second to Third Claimants allege they
submitted (and aborted) tenders, together with sweeping and wholly nonspecific claims to a link by witnesses (not supported by any contemporaneous
records, as discussed further at Section 7 below) are entirely insufficient to
establish:
(i)

the existence of the alleged opportunities in each case (which must be
shown to be more than purely speculative);

(ii)

that such opportunities would have earned ROI in the sums contended
for (or at all); and/or

(iii)

vitally, that it was the contribution of the sums in question which caused
the opportunities to be foregone.

6.26

As such, it is clear that the Claimants’ ROI Claims have no basis and must fail.

7.

THE ABILITY TO FUND OTHER BUSINESS OPPORTUNITIES

7.1

For the reasons set out in Sections 3 and 4 above, it has been established that there was
no generalised obligation on the part of the ACP to provide additional funding to cover
the cost overruns which the Claimants faced, and nor did the ACP’s alleged breaches
cause the Second to Third Claimants to fund increased amounts to the Contractor.

7.2

Without prejudice to these facts, the Second to Third Claimants have also failed to
establish that, as a direct result of the ACP’s alleged breaches, they have been deprived
of specific investment opportunities that would have generated the percentages of ROI
being claimed.

7.3

It is the Claimants’ contention that as a result of the Second to Third Claimants’ need
to provide additional financing, they suffered “diminished capital and were unable to
pursue other business opportunities and earn their historical returns”.212 The Second
to Third Claimants’ expert, Mr. Hart, has calculated that the Second to Third Claimants
have allegedly suffered USD 173.53 million in lost opportunity costs. In the SOD, the
ACP made clear that the Claimants had failed to establish a causal nexus between the
ACP’s alleged breaches, the Second to Third Claimants’ alleged additional financing
and the Second to Third Claimants’ lost opportunity costs – that remains the case.
a.

7.4

212

The lack of documentary evidence supporting the Second to Third Claimants’
arguments

It is necessary for the Second to Third Claimants to identify specific investment
opportunities (which would have generated the ROI percentages equivalent or similar
See paragraph 118 of Chapter X on pdf page 1209 of the SOR. {SOR/1209}
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to those claimed) which were lost as a direct result of the alleged breaches which are
the subject of the present Arbitration. While the Second to Third Claimants attempt,
by way of witness evidence, to establish that amounts diverted to the Contractor
prevented the Second to Third Claimants from reinvesting, such evidence is not
supported or substantiated by any documentary evidence that shows a direct link
between the alleged breaches and specific lost opportunities.213 Instead, the Second to
Third Claimants would have the Tribunal make bold assumptions in concluding that
the provision of additional funding by the Second to Third Claimants to the Contractor
caused projects to be foregone.
7.5

Mr. Romiti on behalf of the Third Claimant asserts that the Third Claimant:214
“suffered diminished available capital and incurred losses from
not being able to utilize [the additional funds] in other projects
and business opportunities.”

7.6

Mr. Romiti goes on to claim that there was a change in attitude on the part of the Third
Claimant’s top management with regard to new business opportunities.215 Such a bald
statement is made in the absence of any direct documentary evidence linking the alleged
“change in the attitude”216 of the Third Claimant in pursuing new business
opportunities to the alleged actions of the ACP. It is not credible to assert that a strategic
decision of this nature, by “top management”, to alter the approach in relation to new
business, would not have generated, and/or be reflected anywhere in, any documentary
records such as emails, memoranda, meeting minutes etc. However, Mr. Romiti makes
his assertions in the absence of any such evidence.

7.7

The only documents Mr. Romiti attaches to his First Witness Statement in order to
support the above contention is an apparent “list of submitted bids and aborted business
opportunities” between 2010 and 2017.217 This can be seen to be entirely general and
fails to identify reasons why such business opportunities were abandoned and therefore
does not provide any causal link between the alleged impairment of the Second to the
Third Claimants’ capital and the decision to forego certain business opportunities.

7.8

Indeed, as can be seen from Tables 6.3 and 6.4 of Mr. Hart’s Fourth Expert Report and
referenced at paragraph 28 of Chapter X of the SOR, Mr. Hart attempts to outline the
percentage value and number of alleged aborted projects of the Third Claimant between
2012 and 2017. Regardless of the veracity or the provenance of the figures contained
in the lists referenced in Mr. Romiti’s First Witness Statement, and which form the
basis of Mr. Hart’s calculations in his Tables 6.3 and 6.4, such lists in no way show any
link to the Second to Third Claimants’ alleged impaired capital.

213
214
215
216
217

See the Sixth Witness Statement of Paolo Möder {C-WS-39} , the Third Witness Statement of Jose
Manuel Loureda Lopez {C-WS-37} and the First Witness Statement of Paolo Romiti. {C-WS-42}
See paragraph 12 on pdf page 4 of the First Witness Statement of Paolo Romiti. {C-WS-42/4}
See paragraphs 11-17 from pdf page 4 of the First Witness Statement of Paolo Romiti. {C-WS-42/4}
See paragraphs 11-17 from pdf page 4 of the First Witness Statement of Paolo Romiti. {C-WS-42/4}
See paragraph 18 on pdf page 5 of the First Witness Statement of Paolo Romiti {C-WS-42/5}, SaliniImpregilo List of Submitted Bids (2010- 2017) at Exhibit C-1071 {C-1071} , Salini-Impregilo List of
Aborted Business Opportunities (2010-2014) at Exhibit C-1072 {C-1072} and Salini-Impregilo List of
Aborted Business Opportunities (2015-2017) at Exhibit C-1073. {C-1073}
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7.9

Further, while Mr. Hart attempts to show that the Third Claimant was pursuing
opportunities by submitting bids,218 Mr. Hart fails to demonstrate that those projects
pursued by the Third Claimant were actually aborted or abandoned as a direct result of
the alleged contributions the Third Claimants had to make to the Contractor. As
concluded by the ACP’s independent expert, Mr. MacGregor:219
“Had any particular project been abandoned or aborted due to
the matters complained of then I would expect there to be
documentation in support of this.” (emphasis added)

7.10

However, in an attempt to excuse the obvious deficiencies of the evidence referenced
in his Witness Statement, Mr. Romiti contends that:220
“As a matter of course… [Salini-Impregilo] do not record the
specific reasons underlying our final decisions with regard to
pursuing or not pursuing a business opportunity. Nor do we
record or document internal deliberations or decisions behind
decision to bid – or not bid, as the case may be – on specific
tendering opportunities.”

7.11

Therefore, on the above basis, Mr. Romiti would have the Tribunal believe that on the
face of it, the list of projects attached at Exhibits C-1072 and C-1073, were abandoned
by the Third Claimant as a direct result of the ACP’s action, in the absence of any
recorded decision as to why they were abandoned.

7.12

In fact, as explained by Mr. MacGregor,221 the Third Claimant’s list of alleged
abandoned projects include projects that were actually cancelled or postponed due to
factors outside of the control of the Claimants and the ACP – i.e. economic and
environmental concerns that impacted on the feasibility of certain projects.

7.13

Further, with respect to the Second Claimant, no documentary evidence is provided that
supports their claim that the “cost overruns which were ACP’s responsibly had a
detrimental impact on [the Second Claimant’s] ability to pursue other projects”.222 The
Second Claimant provides no information regarding allegedly foregone projects, and
by extension Mr. Hart is unable to provide any analysis regarding alleged aborted
projects with respect to the Second Claimant. Moreover, in a similarly unconvincing
manner to Mr. Romiti, Mr. Loureda asserts that:223
“[I]t is not Sacyr’s practice to document the reasons why we bid
on some projects and did not bid on others.”

218
219
220
221
222
223

See “Salini-Impregilo List of Submitted Bids (2010-2017)” at Exhibit C-1071 {C-1073} cited in paragraph
81 on pdf page 44 of the Fourth Expert Report of Timothy Hart. {C-EX-18/44}
See paragraph 2.13 on pdf page 10 of the Fourth Expert Report of Gervase MacGregor.
{R-EX-27/10}
See paragraph 17 on pdf page 5 of the First Witness Statement of Paolo Romiti. {C-WS-42/5}
See paragraphs 8.38 and 8.39 on pdf pages 66 and 67 of the Fourth Expert Report of Gervase MacGregor.
{R-EX-27/66}
See paragraph 21 on pdf page 6 of the Third Witness Statement of Jose Manuel Loureda Lopez.
{C-WS-37/6}
See paragraph 25 on pdf page 7 of the Third Witness Statement of Jose Manuel Loureda Lopez.
{C-WS-37/7}
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7.14

Mr. Romiti’s and Mr. Loureda’s Witness Statements in relation to their respective
companies’ alleged practice of not recording reasons why projects are abandoned
simply lack credibility. As has been stated many times, the Second to Third Claimants
are “well established construction companies”224 with years of experience and
involvement in multi-million and billion dollar projects. Bidding on projects is their
lifeblood and is an integral part of their business. It is not credible to suggest that there
would be no written records whatsoever evidencing decisions (not least recorded in
minutes of meetings where such decisions were made, and/or associated emails, notes,
memoranda etc.) relating to foregone projects of very substantial scale and financial
value. The Second to Third Claimants’ suggestion that such decisions were exclusively
made orally and were not documented in any way is absurd.

7.15

Furthermore, bids of this nature would entail the commitment of very considerable
resources in preparing for, and in the course of, the tender process, including the
expenditure of millions of Euros. The decision to abandon the tender process (and
therefore abandon the prospect of recouping such costs by way of successfully being
appointed in relation to the project in question) would need to be taken carefully, and
would require the input, views and sign-off of many individuals and departments within
the Claimant in question. There would need to be clarity as to, and careful review and
consideration of, the reasons for doing so. It is not in the least bit credible to suggest
that there are no written records of deliberations and/or decisions being taken in this
regard.

7.16

It is worth noting at this point that even if accepted at face value, the Second to Third
Claimants’ evidence and figures are wholly inconsistent with any claim to have become
more conservative with regard to new projects.225 For instance, Mr. Hart’s Table 6.3
shows the total number of projects pursued by the Third Claimant rising between 2012
and 2016. Submitting even more bids, and therefore incurring dramatically greater
unrecoverable bid costs (all the more so where bids were increasingly being aborted),
is the very opposite of acting conservatively and/or conserving funds. All of this, of
course, also begs the question as to why the Second to Third Claimants, with the
knowledge of their alleged lack of funds, would be investing any time at all in bids for
projects that they knew (on their case) they simply did not have the resources to execute.

7.17

The overwhelming likelihood in the circumstances is that the Second to Third
Claimants do in fact possess records with regard to the allocation of their bid budget
(and therefore evidencing the deliberations and decisions as to whether or not to
proceed with projects). Since no such evidence has been made available, it can only be
assumed that the records in question do not link the Second to Third Claimants’
decisions to forego projects with any of the alleged actions of the ACP.

7.18

Furthermore, neither Mr. Hart’s Expert Report nor Mr. Coates’ Expert Report consider
whether any of the claimed loss of opportunities could have been caused by the
Contractor's or the Second to Third Claimants’ own actions. The Second to Third
Claimants’ case rests on the wide assumption that the ACP was 100% responsible for
the alleged lost opportunities and that no other outside factors (whether the
responsibility of the Second to Third Claimants or otherwise) are considered. This is

224
225

See paragraph 40 on pdf page 24 of the Third Expert Report of Timothy Hart. {C-WS-13/24}
See paragraph 81 on pdf page 44 of the Third Expert Report of Timothy Hart. {C-WS-13/44}
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an entirely unrealistic assessment of the causes of the Second to Third Claimants’
alleged losses.
b.
7.19

The Second to Third Claimants’ financial standing

Despite the Second to Third Claimants’ contentions that the alleged “forced-funding”
of the additional costs caused negative effects, upon a review of the Second to Third
Claimants’ financial standing, it would appear that both are in robust health and would
be more than able to pursue other business opportunities either with their own funds or
through alternative means such as borrowing. In fact, the Second to Third Claimants’
experts, Mr. Hart and Mr. Coates, have adopted an approach that assumes wholly
unrealistically:226
“that no situation arises in which any allegedly lost project could
have been financed via any means other than by the alleged
delayed funds.”

7.20

Moreover, the Second to Third Claimants’ unparticularised allegations of loss of future
business opportunities are unsubstantiated and ignore their full order books that mean
(as set out below) they have years of work already secured. This further demonstrates
that the Second to Third Claimants did not, in fact, suffer any harm or damage.

7.21

As Mr. MacGregor notes, the Second to Third Claimants’ experts have also failed to
consider whether or not the Second to Third Claimants mitigated their position by
attempting to obtain alternative financing in order to proceed with projects which would
allegedly have been lost otherwise.227

7.22

It should be noted that currently both of the Second to Third Claimants:
(a)

are financially stable;

(b)

hold very substantial cash reserves;

(c)

hold substantial further current assets; and

(d)

have the ability to raise further debt finance.
i.

7.23

226
227
228
229

The Second Claimant

Despite the Second Claimant’s contention that it experienced “financial strain… as a
result of having to provide financing for the Project”,228 the Second Claimant’s current
financial position is strong, as reflected in the press release of February 2018 in relation
to its 2017 financial results, in which the Second Claimant explained that:229

See paragraph 3.84 on pdf page 29 of the Fourth Expert Report of Gervase MacGregor.
{R-EX-27/29}
See paragraph 3.85 on pdf page 29 of the Fourth Expert Report of Gervase MacGregor.
{R-EX-27/29}
See paragraphs 21-25 from pdf page 6 of the Third Witness Statement of Jose Manuel Loureda Lopez.
{C-WS-37/6}
See Press Release of the Second Claimant of February 2018 at Exhibit R-1388. {R-1388/1}
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“This double-digit growth is the result of the company’s strategy,
which is centered around the profitability and cash flow of
projects… All the business areas posted a significant increase
in EBITDA in 2017.”
7.24

In addition, the Second Claimant’s 2017 financial statements (to 31 December 2017)
identify a positive cash balance of some €2,116 million.

7.25

Moreover, the Second Claimant also appears to have significantly reduced its debt,
whereby since 2012 the Second Claimant has transitioned from a position of relatively
high debt to a position of far lower debt and the ability to raise a significant amount of
finance.

7.26

The below table sets out the total financial debt from 2012 to 2017 of the Second
Claimant:

Figure 3 – Debt breakdown of the Second Claimant

7.27

As noted by Mr. MacGregor, there has been a:230
“significant reduction of over EUR 3,723.2 million in Sacyr’s
overall debt position from 31 December 2012 to 31 December
2017, with a year on year reduction over the majority of this
period.”

7.28

Therefore, based on its 2017 financial statements, the Second Claimant was financially
stable, held significant cash reserves and current assets and had the ability to raise
further debt finance. This would suggest that, contrary to the Second to Third
Claimants’ arguments,231 the Second Claimant was more than able to pursue other
business opportunities via its extensive cash reserves and/or through other means (such
as borrowing).

7.29

Furthermore, with respect to any alleged impact on its commercial activities, the ACP
notes that the Second Claimant’s third quarter results for 2017 state the following:232
“At 30 September 2017, the revenue backlog stood at €29,683
million, up 14% on the figure at 31 December 2016.”

7.30

230
231
232

The above statement highlights a number of new contracts and projects won including
the construction of a new road in Colombia with a revenue backlog of €2.44 billion and

See paragraph 7.47 on pdf page 55 of the Fourth Expert Report of Gervase MacGregor.
{R-EX-27/55}
See paragraphs 129 and 130 of Chapter X on pdf page 1213 of the SOR. {SOR/1213}
See pdf page 12 of SACYR Financial Report 2017 – Third Quarter Results at Exhibit R-1389.
{R-1389/12}
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the award of Routes 2 and 7 in Paraguay with a backlog of €1.35 billion. In addition,
the Second Claimant’s press release of February 2018 states:233
“This large increase [of backlog] recorded in 2017 is due to
successful bids for projects in countries such as Colombia,
Mexico, Paraguay and Australia, as well as the inclusion in the
backlog of the Pedemontana-Veneta concession in Italy, which
amounted to almost €12 billion.”
7.31

This backlog of contracts, sufficient to keep the Second Claimant engaged for years to
come, makes clear that the Second Claimant has had ample resource to pursue other
opportunities, and clearly has not been prevented from doing so in any meaningful way.

7.32

Furthermore, the 2017 financial statements also state that the “Pedemontana-Veneta”
transaction involved a bond issue amounting to €1,571 million and was “one of the
greatest carried out in Europe, in a greenfield project…”.234

7.33

From the above, it is clear that the Second Claimant had the financial capacity to borrow
additional funds throughout 2012 to 2017.
ii.

7.34

The Third Claimant

The Third Claimant’s strengthened financial position is equally reflected in its press
release of 15 November 2017, in which the Third Claimant stated that it had:235
“…strengthened the financial structure further and significantly
reduced the cost of debt…”

7.35

Furthermore, the Third Claimant’s interim financial report for the first half of 2017
shows it to be in possession of a positive cash balance of some €1,333.6 million.236

7.36

The below table sets out the total financial debt from 2013 to 2017 of the Third
Claimant:

Figure 4 – Debt breakdown of the Third Claimant

7.37

233
234
235
236
237
238

As noted by Mr. MacGregor,237 the Third Claimant’s overall debt position varied over
the course of the period from 2013 to 2017. However, it can also be seen from the
Third Claimant’s press release of 15 November 2017238 that the Third Claimant has

See Press Release of the Second Claimant of February 2018 at Exhibit R-1388. {R-1388/1}
See pdf page 194 of Sacyr SA Consolidated Financial Statements 2017 at Exhibit C-1139. {R-1139/194}
See Press Release of the Third Claimant of November 2017 at Exhibit R-1387. {R-1387/1}
See interim financial report of the Third Claimant at Exhibit R-1337. {R-1337/1}
See paragraph 7.51 on pdf page 56 of the Fourth Expert Report of Gervase MacGregor.
{R-EX-27/56}
See Press Release of the Third Claimant of November 2017 at Exhibit R-1387. {R-1387/1}
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completed a successful refinancing of €1.1 billion of debt. This serves to underscore
the ongoing ability of the Third Claimant to raise substantial levels of finance. Had
further funds in fact been required in order to pursue new projects, these could clearly
have been secured.
7.38

Moreover, the market perception by way of analyst reports of the Third Claimant over
the period of 2012 to 2017 shows an overall majority recommendation of “Buy” for
potential investors. This demonstrates that despite the alleged impact of ongoing issues
with the TSLP during that period, analysts still viewed the Third Claimant as an
attractive company for investors.

7.39

This is in direct contrast to the position of the Second to Third Claimants, who claim
that further contemporaneous analyst reports “[reveal] a significantly negative market
view of Claimants 2-3’s business operations”.239 However, a closer inspection of these
further analyst reports reveals that only two out of the thirteen further analyst reports
reference the Third Claimant, and that none of the reports suggest that either of the
Second to Third Claimants were unable to pursue new business opportunities due to
funding of the alleged cost overruns. In fact, one such further analyst report240 confirms
that the Third Claimant “…has been awarded around EUR 6.3Bn of new orders
YTD…” and thus suggests, as noted by Mr. MacGregor, that the Third Claimant “was
indeed capable of securing new work”.241
iii.

Summary

7.40

In light of the above, the Second to Third Claimants have not been able to demonstrate
that owing to the alleged forced impairment of their capital they were unable to pursue
new business opportunities. Further, as demonstrated above based on Mr. MacGregor’s
analysis of their financial standing, the Second to Third Claimants consistently had the
ability to raise further finance if needed. Therefore, their claim that they “were not able
to both cover the additional costs… and pursue other opportunities” is rejected.242

7.41

The Second to Third Claimants continue to fail to substantiate their claims that they
were forced to forego other opportunities as a result of their alleged impaired capital.
Neither the witness evidence nor the expert evidence assists their case.

8.

ROI IS NOT AN APPROPRIATE MEASURE

8.1

The ACP remains firmly of the view (supported by its independent expert Mr.
MacGregor), that ROI is not, as a matter of principle, an appropriate measure of loss in
the circumstances, and should not be used as the basis upon which to measure the
Second to Third Claimants’ alleged entitlement.243

239
240
241
242
243

See paragraph 127 of Chapter X on pdf page 1212 of the SOR {SOR/1212} and paragraph 69 on pdf page 37
of the Fourth Expert Report of Timothy Hart. {R-EX-18/37}
See Banca IMI– Salini Impregilo Good De-leveraging Potential in 2017-18 dated 21 July 2016 at
Exhibit C-1110. {C-1110}
See paragraph 8.16 on pdf page 62 of the Fourth Expert Report of Gervase MacGregor.
{R-EX-27/62}
See paragraph 129 of Chapter X on pdf page 1213 of the SOR. {SOR/1213}
See further, paragraphs 10.1-10.4 of Chapter XI from pdf page 916 of the SOD. {SOD/916}
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8.2

As explained by Mr. MacGregor, ROI is “highly speculative, inadequately evidenced
and conceptually flawed”.244 On the other hand, Mr. Coates claims that ROI is a
reliable and non-speculative measure of calculating opportunity cost of capital.245

8.3

As Mr. MacGregor explains,246 in his analysis Mr. Coates assumes that the return on
investment generated by the Second to Third Claimants is a reliable indicator of what
would have been earned by them in relation to the delayed funds if it were not for the
alleged breaches.247 The ACP disagrees with this wide assumption, as simply assuming
that historical ROI would necessarily have been replicated exactly had the delayed
funds been available to the Second to Third Claimants, in the absence of any additional
commercial or business context, is superficial and speculative.248

8.4

The ACP reasserts its disagreement, contrary to the Second to Third Claimants’
assertions,249 with the contention that the use of average historical ROI accounts for
risk. As explained by Mr. MacGregor:250
“Business returns are generated as compensation for risk.
Claimants 2-3 allege that they did not have access to the delayed
funds. They did not invest them. The alleged delayed funds were
therefore not exposed to business risk, and as such, making an
award on the basis of a business-level return results in a
misalignment of risk and return.”

8.5

In addition, the Second to Third Claimants assert that “it is not necessary to identify
specific investment opportunities to recover lost opportunity costs”.251 Mr. Coates goes
on to state that:252
“The identification of specific other projects… is unnecessary to
legally demonstrate the entitlement of claimants two through
three to opportunity costs, as measured through average ROI.”

8.6

244
245
246
247
248
249
250
251
252
253

In an attempt to support the above statement, Mr. Coates cites various cases that he
claims support the use of ROI as a measure of opportunity cost and did not require the
identification of each and every lost opportunity.253 In fact, none of the cases cited by
Mr. Coates appear to use ROI as a measure of damages and further, all of the cases refer
to loss of bonding rights. Therefore the cases cited by Mr. Coates are not at all
comparable or relevant to the present case. Furthermore, in certain cases, specific lost
contracts were cited as part of the claims due to a loss of bonding and a specific and
clear drop in profits was identified and shown to be directly attributable to the loss of
See paragraph 3.1 on pdf page 14 of the Fourth Expert Report of Gervase MacGregor. {R-EX-27/14}
See paragraphs 28 and 29 on pdf 11 of the Second Expert Report of John Coates. {C-EX-15/11}
See paragraph 3.33 on pdf page 19 of the Fourth Expert Report of Gervase MacGregor.
{R-EX-27/19}
See paragraphs 40 and 41 on pdf 16 of the Second Expert Report of John Coates. {C-EX-15/16}
See paragraph 3.38 on pdf page 20 of the Fourth Expert Report of Gervase MacGregor.
{R-EX-27/20}
See paragraph 162 of Chapter X on pdf page 1221 of the SOR. {SOR/1221}
See paragraph 3.42 on pdf page 21 of the Fourth Expert Report of Gervase MacGregor.
{R-EX-27/21}
See paragraph 163 of Chapter X on pdf page 1221 of the SOR. {SOR/1221}
See paragraph 47 on pdf 18 of the Second Expert Report of John Coates. {C-EX-15/18}
See paragraph 47 on pdf 18 of the Second Expert Report of John Coates. {C-EX-15/18}
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bonding.254 This is in contrast to the speculative approach adopted by the Second to
Third Claimants in attempting to prove their loss.
8.7

Mr. Coates further describes the Second to Third Claimants as “well-established
construction businesses” and that “none of them were start-up companies that would
have been unable to reliably obtain projects for which it had capital”.255 As explained
by Mr. MacGregor, in the context of Mr. Coates’ bald statements:256
“Business does not operate on such a simplistic level. Accurate
forecasting of future returns for a company is complicated.
When management accountants produce budgets or equity
analysts produce forecasts for a target company they consider a
range of company specific, industry and macroeconomic factors.
Proper analysis is conducted with respect to revenues –
including the identification of suitable projects, likely revenues,
and the chances of conversion.”

8.8

In any event, the ACP and its expert Mr. MacGregor257 continue to assert that the
Second to Third Claimants’ claim is in fact a claim for prejudgment interest and
therefore should not be calculated by reference to alleged foregone ROI.

8.9

The Second to Third Claimants fail to address the methodologies proposed by Mr.
MacGregor (and which Mr. MacGregor continues to assert to be the most appropriate
remedy, this being, properly characterised, a claim for prejudgment interest). Those
methodologies comprise the “coerced lender” approach and the “interest foregone”
approach.258

8.10

In addition, the Second to Third Claimants continue to contend that the use of audited
financial statements provides a reliable source and contemporaneous data.259 The ACP
has already outlined at length the inappropriateness and unreliability of using audited
financial statements,260 as does the ACP’s independent expert, Mr. MacGregor.261

8.11

Moreover, in response to the Second to Third Claimants’ criticisms regarding
WACC,262 the ACP reasserts its position that WACC is the usual measure of a
company’s opportunity cost of capital. The ACP’s independent expert Mr. MacGregor
also confirms this by stating that WACC is “the more common estimate of opportunity
cost”.263 In response to Mr. Coates’ criticisms of Mr. MacGregor’s assessment of
WACC, the ACP notes that ROI and WACC are two separate concepts. ROI does not
provide information on whether the historical returns generated were higher than, equal

254
255
256
257
258
259

260
261
262
263

See paragraph 3.71 of the Fourth Expert Report of Gervase MacGregor. {R-EX-27/26}
See paragraph 44 on pdf 17 of the Second Expert Report of John Coates. {C-EX-15/17}
See paragraph 3.47 of the Fourth Expert Report of Gervase MacGregor. {R-EX-27/22}
See paragraph 2.6 of the Fourth Expert Report of Gervase MacGregor. {R-EX-27/9}
See paragraph 2.21 of the Fourth Expert Report of Gervase MacGregor {R-EX-27/12} and paragraph 10.3
of Chapter XI on pdf page 918 of the SOD. {SOD/918}
See paragraph 158 of Chapter X on pdf page 1220 of the SOR {SOR/1220}, paragraphs 56-59 from pdf page
31 of the Fourth Expert Report of Timothy Hart {C-EX-18/31} and paragraph 29 on pdf page 11 of the
Second Expert Report of John Coates. {C-EX-15/11}
See paragraphs 11.5-11.7 of Chapter XI on pdf page 919 of the SOD. {SOD/919}
See paragraphs 3.96-3.98 of the Fourth Expert Report of Gervase MacGregor. {R-EX-27/31}
See paragraph 166 of Chapter X on pdf page 1222 of the SOR. {SOR/12222}
See paragraphs 2.7 and 3.87 of the Fourth Expert Report of Gervase MacGregor. {R-EX-27/10}
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to or lower than the Second to Third Claimants’ cost of capital.264 Therefore, it is
impossible to determine whether or not the ROI claimed by the Second to Third
Claimants is “value adding, value maintaining or value destroying”.265 An ROI which
is lower than the WACC is value destroying.266
8.12

For the reasons explained above and as confirmed by Mr. MacGregor, ROI remains an
inappropriate measure for quantifying the alleged loss of the Second to Third
Claimants.

9.

THE CALCULATION OF THE LOSSES CLAIMED IS FLAWED

9.1

Notwithstanding that ROI is not an appropriate measure of loss in the circumstances,
the Second to Third Claimants’ calculations in respect of ROI also remain flawed in a
number of respects.

9.2

The Second to Third Claimants now claim damages of USD 175.53 million, as recalculated by the Second to Third Claimants’ expert, Mr. Hart.267
USD million

Sacyr

Salini-Impregilo

SubTotal

Net lost ROI - Hart
IV

73.67

99.86

173.53

Net lost ROI - Hart
III

47.60

104.91

152.51

26.07

(5.05)

21.02

Difference

Figure 5 - Mr. Hart’s updated summary of damages

9.3

Mr. MacGregor once more disputes Mr. Hart’s method of calculating the ROI
percentages for 2018 by using an average of the percentages used in previous years.268
Instead, as he has asserted previously, Mr. MacGregor explains that the latest available
financial information is more appropriate as a basis for the calculation of ROI.

9.4

Mr. Hart seeks to calculate ROI without reference to the latest financial information.
Whilst the ACP disagrees with the use of ROI as a measure of damages in this case, as
Mr. MacGregor notes, the calculation of ROI to reflect the amounts shown in the latest
published financial information (readily available to Mr. Hart) results in a decrease in
the Second to Third Claimants’ claim from USD 173.53 million to USD 143.24 million.
USD million

264
265
266
267
268

Sacyr

Salini-Impregilo

SubTotal

See paragraph 3.90 of the Fourth Expert Report of Gervase MacGregor. {R-EX-27/30}
See paragraph 3.90 of the Fourth Expert Report of Gervase MacGregor. {R-EX-27/30}
See paragraph 3.39 of the Fourth Expert Report of Gervase MacGregor. {R-EX-27/20}
See Tables 2.1, 5.1, 5.6, 5.7 and 5.8 from pdf page 12 of the Third Expert Report of Timothy Hart.
{C-EX-13/12}
See paragraph 2.17 of the Fourth Expert Report of Gervase MacGregor. {R-EX-27/11}
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Net lost ROI Hart IV

73.67

99.86

173.53

Net lost ROI MacGregor

51.78

91.46

143.24

(21.89)

(8.40)

(30.29)

Difference

Figure 6 - Mr. MacGregor’s summary of damages using the latest published financial information

9.5

In addition to Mr. Hart’s misguided use of average ROI in calculating the ROI from
2018, Mr. Hart also continues to use compounding. As set out in its SOD,269 the ACP
does not accept this approach, given that it incorporates the assumption that the
accumulated foregone ROI would have been reinvested in full at the start of each
successive year. This assumption is baseless and unjustified in the circumstances;
profits realised from other projects would not have been fully available for reinvestment
at the end of each year.

9.6

Further, as Mr MacGregor notes, what gets reinvested in a business is its earnings after
tax, interest and dividends have been paid – not its earnings before interest and tax i.e.
EBIT. 270 The use of compounding in the course of assessing alleged loss of ROI has
the effect of overstating any claim, as it does not take these factors into account and
“assumes that any profit earned over a year is fully realised in cash at the end of that
year and invested on the first day of the next year”.271 For these reasons, the Second to
Third Claimants’ calculations in respect of ROI are flawed.

269
270
271

See paragraphs 11.2-11.4 of Chapter XI from pdf page 918 of the SOD. {SOD/918}
See paragraph 6.25 of the Fourth Expert Report of Gervase MacGregor. {R-EX-27/43 }
See paragraphs 6.25 to 6.26 of the Fourth Expert Report of Gervase MacGregor. {R-EX-27/43}
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1.

REQUEST FOR RELIEF AND RESERVATION OF RIGHTS
a.

1.1

Request for Relief

In consideration of the above, the ACP respectfully requests that the Arbitral Tribunal:
(a)

dismiss as inadmissible all claims asserted by the Second to Fourth Claimants;

(b)

dismiss as without merit all of the Claimants’ arguments, claims for declarations
and all relief sought;

(c)

order that the Contractor and the Second to Fourth Claimants pay to the ACP
the sum of USD 144,120,771 plus interest, being the sums wrongly awarded to
the Contractor by the majority of the DAB in Referral No. 11 and paid by the
ACP to the Contractor in relation to the concrete aggregate claim and/or such
other sums, plus interest, as have been paid, by the ACP pursuant to, or related
to, the DAB’s decision in Referral No. 11;

(d)

order that the Contractor and the Second to Fourth Claimants pay to the ACP
the sum of USD 99,940,542 plus interest, being the sums wrongly awarded to
the Contractor by the majority of the DAB in Referral No. 11 and paid by the
ACP to the Contractor in relation to the concrete mix design claim and/or such
other sums, plus interest, as have been paid, by the ACP pursuant to, or related
to, the DAB’s decision in Referral No. 11;

(e)

declare that the Contractor has no entitlement to an extension of time concerning
either the aggregate production (basalt) issues or the concrete mix design issues;
and revise the DAB’s decision in Referral No. 11 regarding its award of an
extension of time to the Contractor;

(f)

order that the Contractor and the Second to Fourth Claimants pay to the ACP
delay damages, at a rate of USD 300,000 per day, as set out in Sub-Clause 8.7.7
[Delay Damages] and 20.11 [Delay Damages Dispute Procedure] of the
Contract, up to the Delay Damages Cap, plus interest;

(g)

order that the Contractor and the Second to Fourth Claimants pay to the ACP
the sum of USD 21,238,187, plus interest, being the sums wrongly awarded to
the Contractor by the DAB in respect of Referral Nos. 1, 10 and 14B and paid
by the ACP to the Contractor in relation to the on-Site testing laboratories claim
and/or such other sums, plus interest, as have been paid, by the ACP to the
Contractor pursuant to, or related to, the DAB decisions in Referral Nos. 1, 10
and 14B;

(h)

declare that the Contract requires the Contractor to engage the services of an
independent third party to operate and manage the on-Site testing laboratories
and that such a requirement is not a Variation to the Contract;

(i)

award to the ACP any other relief and/or such other sums as the Arbitral
Tribunal shall determine;
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1.2

(j)

order the Claimants to pay the costs of the arbitration, including the fees and
expenses of the Arbitral Tribunal, the ICC’s costs and the legal and other costs
of the ACP, including the costs of its legal representatives; and

(k)

order that the Second to Fourth Claimants pay by way of indemnity in
accordance with the JSG and/or the GAA all losses, damages, costs and
expenses which the ACP incurs in the enforcement of any award made in the
ACP’s favour.

b.

Reservation of Rights

The ACP reserves its right to amend, supplement, update and extend the submissions
in the SOD, including its claims and the relief sought, during this Arbitration. Further,
for the avoidance of doubt, save where expressly admitted herein, all allegations and
claims set out in the SOC, witness statements, expert reports or otherwise, are denied.

Respectfully submitted on behalf of the ACP this 15th day of October 2018.

Vinson & Elkins RLLP

Mayer Brown International LLP

Bofill Mir & Álvarez Jana
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