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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
Miami Division
Case No. 20-cv-24867-SCOLA
X

GRUPO UNIDOS POR EL CANAL, S.A.,
SACYR, S.A.,
WEBUILD S.p.A.,
JAN DE NUL N.V.,
Petitioners,
v.
AUTORIDAD DEL CANAL DE PANAMA,
Respondent.

:
:
:
:
:
:
:
:
:
:
:
X

SECOND DECLARATION OF NICHOLAS HENCHIE
I, Nicholas Henchie, solicitor of the Senior Courts of England and Wales, of 20 Fenchurch
St, London EC3M 3BY, will say as follows:
1.

I am a Partner in the firm of Vinson & Elkins RLLP based at the above address.

Together with Mayer Brown International LLP, and Reed Smith LLP, my firm acts for the Autoridad
del Canal de Panamá (the “ACP”), the Respondent in these proceedings.
2.

I make my Second Declaration in support of the ACP’s Reply in Support of its

Consolidated Cross-Motion to Confirm and Enforce Partial and Final Arbitration Awards and
Supporting Memorandum of Law. I have also reviewed, and respond to certain matters raised in
(1) the Second Declaration of Nicolas Bouchardie (the “Second Bouchardie Declaration”); (2) the
Movants’ Response to the ACP’s Consolidated Cross-Motion to Confirm and Enforce the Partial
and Final Arbitral Awards; and (3) the Movants’ Reply in Support of Their Consolidated Motion to
Vacate Partial and Final Arbitral Awards.
3.

The facts which I state herein are derived either from my own knowledge gained

through my involvement in this matter, in which case they are true, or from information supplied
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to me in the conduct of this matter, in which case they are true to the best of my information or
belief.1
4.

In this Declaration, I will address the following, in response to points raised in the

Second Bouchardie Declaration and the Movants’ most recent written submissions:
(a)

the Tribunal’s agreement with the ACP that paragraph 1.07 D.1 of section
01 50 00 of the Employer’s Requirements expressly disclaimed the ACP’s
responsibility for (i) the basalt from the Pacific Locks Excavation (the “PLE
basalt”); and (ii) the aggregates that the Contractor produced from such
basalt;

(b)

the Tribunal’s discussion of Prudent Industry Practices in the context of
GUPC’s failure to conduct bulk testing on basalt samples during the RFP
period of the Works;

(c)

the Tribunal’s acknowledgment that GUPC’s bid price for the Works was
significantly lower than the bid price of another tenderer, Consorcio
C.A.N.A.L. (“CANAL”);

(d)

the Tribunal members’ respective points of contact with the law firms and/or
counsel acting for the Movants;

(e)

the additional information that certain Tribunal members have provided
regarding recent appointments and circumstances, none of which have
anything to do with the Panama Canal arbitrations, and none of which have
any bearing on these proceedings, much less the Panama 1 Tribunal’s
independence and impartiality;

(f)

the Panama 1 Tribunal’s references in the Partial Award to the Cofferdam
Final Award, which the Movants have characterized as “blind reliance,”

1

The terminology in my Second Declaration is consistent with that of my First Declaration. The
term “GUPC,” generally speaking, refers to the unincorporated consortium that tendered for
the Contract. After the Contract was executed, GUPC chose to incorporate, and assign (with
effect from the original date of the Contract) all of their rights and obligations under the
Contract to a special purpose Panamanian entity called GUPCSA. “The Contractor” refers to
GUPCSA. “Movants” refers collectively to Sacyr S.p.A., Webuild S.p.A., Jan de Nul N.V. and
GUPCSA – all parties in the proceedings before this Court.
2
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despite the Panama 1 Tribunal’s ruling that it did not consider itself in any
way bound by Cofferdam Final Award, and despite the Panama 1 Tribunal’s
express confirmation in the Partial Award that it had considered all Parties’
arguments; and
(g)

the Movants’ heavy reliance on the Partial Award in support of their positions
in the Lock Gates Arbitration, despite their attempts to dismantle the
Panama 1 Tribunal before the ICC and vacate the very same Partial Award
in these proceedings, on the grounds that it is “irrevocably tainted.”

5.

I have already addressed many of these points in considerable detail in my First

Declaration. I will not repeat that evidence in this Second Declaration, but will instead focus on the
additional points raised in the Second Bouchardie Declaration and the Movants’ most recent written
submissions while providing further context to the extent necessary.
I.

RESPONSE TO MR. BOUCHARDIE’S CHARACTERIZATION OF THE PARTIAL
AWARD
6.

In his Second Declaration, Mr. Bouchardie continues to make several complaints

about the substance of the Partial Award. In doing so, he makes several inaccurate statements, which
I address in detail in the sections below.
A.

The Tribunal Interpreted Paragraph 1.07 D.1 of ER Section 01 50 00 Precisely as
the ACP Argued It Should Be Interpreted

7.

In his Second Declaration, Mr. Bouchardie makes two overarching complaints

regarding the Tribunal’s interpretation of paragraph 1.07 D.1. First, Mr. Bouchardie states that the
Tribunal “interpreted the liability disclaimer in paragraph 1.07 D.1 of Section 01 50 00 of the
Employer’s Requirements on the basis of arguments that no Party had offered and to which Movants
had no opportunity to respond.”2 Second, he states that the Tribunal “did not provide a reason for
its departure from what it had concluded was the literal meaning of paragraph 1.07 D.1, which I
understand should have been dispositive under Panamanian law.”3
8.

I completely disagree with both of these characterizations. First, the ACP and the

Movants had every opportunity to respond, and in fact did respond, to the substance of the very

2
3

Second Bouchardie Declaration at paragraph 8. (DKT No. 63)
Second Bouchardie Declaration at paragraph 8. (DKT No. 63)
3
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points that formed the basis of the Tribunal’s interpretation of paragraph 1.07 D.1. Mr. Bouchardie
disagrees with how the Tribunal interpreted paragraph 1.07 D.1, but he does not (and cannot)
dispute that: (i) the Tribunal actually interpreted the provision; (ii) the Tribunal considered the
Parties’ multiple respective positions in interpreting the provision; (iii) the Tribunal reached the
precise conclusion that the ACP said it should reach as to the meaning of the provision; and (iv) the
Tribunal provided reasons supporting its interpretation of the provision.
9.

Second, the Tribunal did not “depart” from any previous conclusion as to the literal

meaning of paragraph 1.07 D.1. Mr. Bouchardie characterizes certain select paragraphs of the Partial
Award as a “conclusion,” but it is apparent from the face of the Partial Award that his reading of the
Partial Award is simply incorrect. The Tribunal was consistent in its reasoning as to the meaning of
paragraph 1.07 D.1.
10.

In addition, it is important to note that the Parties expressly agreed to a Miami-seated

arbitration under the ICC Rules. The Parties also expressly agreed to refer all issues of contractual
interpretation to the Tribunal, including the proper interpretation of the meaning and effect of
paragraph 1.07 D.1. In doing so, the Parties agreed to be bound by the Tribunal’s decision as to the
meaning and effect of paragraph 1.07 D.1, and the Parties also understood that mere disagreement
with the Tribunal’s decision would not be a basis to vacate any award.
1.

11.

The Parties Had Every Opportunity to Respond to the Substance of the
Arguments Forming the Basis of the Tribunal’s Interpretation of
Paragraph 1.07 D.1

I have addressed paragraph 1.07 D.1 of the Employer’s Requirements in detail in my

previous Declarations, including most recently in paragraphs 120-192 of my First Declaration. I have
set out the full text of this provision below:
D.

Employer Identified Alternatives:
I.

12.

Aggregate for the Atlantic and Pacific Locks: A potential source of
aggregates for the Atlantic and Pacific Sites may be the rock coming from the
excavation at the Pacific site and sand that may be manufactured from that rock.
The Employer in no way guarantees that such aggregate is adequate or meets the
requirements for the Contractor's proposed design or is suitable for the Works .A16
The Contractor may wish to consider other options; however, the Contractor
should be aware that the areas of the Chagres River upstream from the Gamboa
Bridge cannot be used for suppl y of aggregates.

A 16

To very briefly summarize, the interpretation of this specific three-sentence paragraph

in the Employer’s Requirements was one of very many disputed contractual issues in the Panama 1
4
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Arbitration. The Parties disagreed as to the precise scope of the liability disclaimer in paragraph 1.07
D.1. The Movants argued that the disclaimer only applied to the aggregates produced from the basalt
excavated at the Pacific Site, and it did not apply to the source basalt that was used to produce those
aggregates. The ACP disagreed, and confirmed that paragraph 1.07 D.1 applied to both
- - the source
basalt and the aggregates produced from that basalt. The ACP further argued that, in any event, the
Movants’ claim was actually based on the characteristics of the aggregates rather than the basalt, and
for that reason, the Movants’ narrower interpretation of paragraph 1.07 D.1 was ultimately not
helpful to the Movants’ case. The Tribunal agreed with the ACP’s interpretation, and Mr.
Bouchardie has criticized that decision in each of his Declarations before this Court, including most
recently in his Second Declaration.
13.

Before addressing Mr. Bouchardie’s specific criticisms, it is first worth noting the

points on which the Parties appear to be in agreement. Specifically, in his Second Declaration, Mr.
Bouchardie does not dispute any of the following:
(a)

the Parties presented their multiple respective arguments concerning the
interpretation of paragraph 1.07 D.1 in considerable detail throughout the
Panama 1 Arbitration, including in each of their respective pleadings, at the
Final Hearing, in both of their Post-Hearing briefs and at the Closing
Arguments Hearing;

(b)

the Tribunal considered the Parties’ multiple respective arguments
concerning the interpretation of paragraph 1.07 D.1 in reaching its
conclusion in the Partial Award as to the meaning of the provision;

(c)

the ACP consistently argued that the liability disclaimer in paragraph 1.07
D.1 applied to both the basalt to be processed into aggregate, and the
aggregate itself;

(d)

the Movants had numerous opportunities to respond, and did respond, to
the ACP’s arguments as to the meaning of paragraph 1.07 D.1, including in

5
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the Movants’ Statement of Reply at the Final Hearing, in both of the
Movants’ Post-Hearing Briefs and at the Closing Arguments Hearing;4
(e)

in the Partial Award, the Tribunal concluded that paragraph 1.07 D.1 has
precisely the same meaning as the meaning advanced by the ACP, i.e., the
ACP “was not assuming any responsibility for the aggregates obtained from
the PLE Basalt or the material's suitability for that purpose”;5 and

(f)

in the Partial Award, the Tribunal provided detailed reasons for its
conclusion as to the meaning of paragraph 1.07 D.1, and precisely why the
Tribunal agreed with the ACP’s interpretation.

14.

It bears repeating that the Parties had every opportunity to extensively brief and argue

their respective positions on the interpretation of paragraph 1.07 D.1, both in the preceding stage
of dispute resolution, the Referral 11 DAB6 proceedings and in the Panama 1 Arbitration. The table
beginning on the following page demonstrates the extent of the due process that both parties
received in relation to the interpretation of paragraph 1.07 D.1, and includes specific references to
each of the pleadings and hearing transcripts.

4

5
6

See, for example, paragraph 1220 from page 419 of the Claimants’ Statement of Reply (DKT
No. 57-42); paragraphs 169-72 from page 46 of the Claimants’ First Post-Hearing Brief (DKT
No. 57-45); paragraph 49 on pages 15-16 of the Claimants’ Second Post-Hearing Brief (DKT
No. 57-19); Transcript of the Closing Hearing (Day 22). (DKT No. 57-22)
Partial Award at paragraph 939. (DKT No. 55-5)
The “DAB” refers to the Dispute Adjudication Board established under Clause 20 of the
Conditions of Contract, to decide disputes as a pre-condition to ICC arbitration. The subject
matter of the Concrete and Aggregate Claims in the Panama 1 Arbitration was the subject of
the DAB Referral 11 proceedings in 2013 and 2014.
6
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Document

Page Number(s)

Employer’s Disapproval and Detailed Comments7

9

Dispute Adjudication Board Referral 11 Proceedings
Contractor’s Statement Claim (SOC) (Part I)8

21–26

ACP’s Response to SOC (RSOC) (Part I)9

14-16

Contractor’s Reply to RSOC (RRSOC) (Part I)10

5; 49

ACP’s Reply to RRSOC (RRRSOC) (Part I)11

31-32; 55

Contractor’s Closing Submissions12

2; 23

ACP’s Closing Submissions (Part I)13

13

Hearing Transcript 2014.09.2214

96-98, line 20 – line 2

Hearing Transcript 2014.09.2315

99, line 17 - 25
Panama 1 Arbitration

7
8
9
10
11
12
13
14
15
16
17
18
19

Claimants’ Statement of Claim (Chapter III)16

111-112;148; 295-299

ACP’s Statement of Defence (Chapter I)17

6-11

ACP’s Statement of Defence (Chapter IV)18

27

ACP’s Statement of Defence (Chapter V)19

2-3, 4-8, 15, 200-201

See from pdf page 10 Letter from ACP to Movants dated, December 24, 2012. (R-18)
See from pdf page 4 of the Movants’ Statement Claim (Part I) in Referral No. 11. (R-1)
See from pdf page 4 of the ACP’s RSOC (Part I) in Referral No. 11. (R-2)
See from pdf page 20 of the Movants’ RRSOC in Referral No. 11. (DKT No. 57-39)
See from pdf page 6 and 9 of the ACP’s RRRSOC (Part I) in Referral No. 11. (R-3)
See from pdf page 9 of the Movants’ Closing Submissions in Referral No. 11. (R-6)
See pdf page 6 of the ACP’s Closing Submissions (Part I) in Referral No. 11. (R-7)
See Hearing Transcript in Referral No. 11, dated September 22, 2014. (R-4)
See Hearing Transcript in Referral No. 11, dated September 23, 2014. (R-5)
See from page 128 of the Movants’ Statement of Claim. (DKT No. 57-36)
See from page 9 of the ACP’s Statement of Defence. (DKT No. 57-4)
See from page 171 of the ACP’s Statement of Defence. (DKT No. 57-4)
See from page 182 of the ACP’s Statement of Defence. (DKT No. 57-4)
7
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Document

Page Number(s)

Claimants’ Statement of Reply (Chapter IV)20

310-327; 363

ACP’s Rejoinder (Chapter III)21

20; 27-35; 43; 52; 95-96; 267;
271-272 and Appendix 1.

Third Legal Expert Report of Octavio del Moral22

108

Claimants’ Opening Presentation at the Hearing on the Panamanian law: Slide 48,
Merits
10623
Concrete Aggregate opening:
Slides 124, 15624
ACP’s Opening Presentation at the Hearing on the Overall opening: Slide 9 - 1025
Merits
Basalt Claim: slide 24 and 9926

20
21
22
23
24
25
26
27
28
29
30
31
32

Day 1 (Hearing on Merits Transcript)27

70-71, line 11 – 2

Day 2 (Hearing on Merits Transcript)28

183-188, line 19 - line 19

Day 6 (Hearing on Merits Transcript)29

224-227, line 9 - line 20

Claimants’ First Post-Hearing Brief (Chapter II)30

34-39

Claimants’ First Post-Hearing Brief (Chapter III)31

26-27; 38-39; 56-61

ACP’s First Post-Hearing Brief32

52-53; 91; 105-112; 122

See from page 410 of the Movants’ Statement of Reply. (DKT No. 57-42)
See from page 145 of the ACP’s Rejoinder. (DKT No. 57-38)
See Third Legal Expert Report of Octavio Del Moral, dated October 13, 2018 at ¶ 384. (R-19)
See Movants’ Panamanian Law Opening Presentation. (R-8)
See Movants’ Opening Statement on Concrete Aggregate Production. (DKT No. 57-41)
See ACP’s Overall Opening Presentation. (R-9)
See ACP’s Basalt Aggregate Opening Presentation. (R-12)
See Transcript of Hearing on Merits (Day 1). (R-10)
See Transcript of Hearing on Merits (Day 2). (R-11)
See Transcript of Hearing on Merits (Day 6). (R-13)
See from page 42 of the Claimants’ First Post-Hearing Brief. (DKT No. 57-45)
See from page 88 of the Claimants’ First Post-Hearing Brief. (DKT No. 57-45)
See from page 60 of the ACP’s Post-Hearing Brief. (DKT No. 57-37)
8
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Document

Page Number(s)

Claimants’ Second Post-Hearing Brief (Chapter II)33

7; 11-14

Claimants’ Second Post-Hearing Brief (Chapter III)34

3; 5-6; 8; 56-60; 72

ACP’s Second Post-Hearing Brief35

16-17; 76-83; 88-94

Claimants’ Closing Presentation at the Closing Hearing Concrete Aggregate Closing
Statement: Slide 24-25, 282936
Concrete Aggregate Rebuttal
Presentation: Slide 23-2737
Panamanian Law: Slide 141538
ACP’s Closing Presentation at the Closing Hearing39

Basalt Presentation: Slide 100,
129-134

Day 21 (Closing Hearing Transcript)40

27-29, line 5 – 22; 40-41, line
18-24; 58, line 14-16; 132-133,
line 21- line 10; 221-232, line
21-line 2

Day 22 (Closing Hearing Transcript)41

18-21 line 3-line 11; 173-185
line 12- line 19

15.

Again, the three sentences at issue in paragraph 1.07 D.1 were exhaustively briefed

by both Parties over the course of many years, starting with the ACP’s rejection of the Interim Claim
in December 2012 where the ACP had relied upon this clause when rejecting the original claim.
Despite this, I find it remarkable that Mr. Bouchardie argues that the Movants were denied the
33
34
35
36
37
38
39
40
41

See from page 10 of the Claimants’ Second Post-Hearing Brief. (DKT No. 57-19)
See from page 44 of the Claimants’ Second Post-Hearing Brief. (DKT No. 57-19)
See from page 24 of the ACP’s Reply Post-Hearing Brief. (DKT No. 57-40)
See Movants’ Closing Concrete Aggregate Presentation. (R-14)
See Movants’ Closing Concrete Aggregate Rebuttal Presentation. (R-17)
See Movants’ Closing Panamanian Law Presentation. (R-15)
See ACP’s Closing Basalt Aggregate Presentation. (R-16)
Transcript of the Closing Hearing (Day 21). (DKT No. 57-50)
Transcript of the Closing Hearing (Day 22). (DKT No. 57-22)
9
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“opportunity to respond” to certain specific arguments that formed the basis of the Tribunal’s
interpretation of this provision. I completely disagree with this, as described below.
a.

16.

The ACP Repeatedly Emphasized the Importance of the Terms
“Suitable” and “Adequate” in its Interpretation of the Second
Sentence of Paragraph 1.07 D.1

Mr. Bouchardie states that the Movants somehow did not have notice of the

Tribunal’s “contextual analysis,” in which it considered three aspects of the second sentence of the
disclaimer in paragraph 1.07 D.1, namely, (i) the adequacy; (ii) meeting the requirements for the
Contractor’s proposed design; and (iii) the suitability for the Project.42 Although Mr. Bouchardie
characterizes paragraph 931 of the Partial Award in this way, it is apparent from that paragraph that
the Tribunal relied upon the element of suitability, as well as the element of adequacy, as supporting
its reading of the disclaimer. At the same time, Mr. Bouchardie recognizes that the ACP did actually
address the reference to suitability in the ACP’s pleadings, but he states that the ACP’s did so in a
“different context” than that of the Tribunal’s analysis.43 Mr. Bouchardie also states that the ACP
did not raise “the element of adequacy,” and claims that I do not contest this.44 This is incorrect, for
the reasons described below.
17.

First, as described in my First Declaration, the ACP did emphasize the importance

of the term “suitable” in the context of paragraph 1.07 D.1 in its pleadings.45 This was not done in
a “different context” as Mr. Bouchardie states, but instead specifically in the context of the meaning
of paragraph 1.07 D.1. I discussed this in my First Declaration, in referring to paragraphs 2.22 and
2.23 of the ACP’s Statement of Defence. In his Second Declaration, Mr. Bouchardie has stated that
my First Declaration “selectively rel[ied]” on paragraph 2.23.46 This is not the case. Below I again set
out the entirety of paragraphs 2.22 and 2.23:47

42
43
44
45

46
47

Second Bouchardie Declaration at paragraph 12. (DKT No. 63)
Second Bouchardie Declaration at paragraph 17. (DKT No. 63)
Second Bouchardie Declaration at paragraph 18. (DKT No. 63)
First Henchie Declaration at paragraphs 126-138. (DKT-57-1); see also Henchie Declaration
dated February 8, 2021 at paragraphs 116-125 (DKT No. 33-1)
Second Bouchardie Declaration at footnote 33. (DKT No. 63)
See paragraphs 2.22-23 on page 186-187 of the ACP’s Statement of Defence. (DKT No. 57-4)
10

Case 1:20-cv-24867-RNS Document 67-1 Entered on FLSD Docket 10/21/2021 Page 11 of 36

2.22

In Referral No. 11, the Contractor accepted that, not only did Section 01 50 00
[ Temporary Facilines, Accesses and Contro ls] apply to the suitability of the basalt for
the production of aggregate, as it plainly does, but also contended that the ACP had
expressly disclaimed responsibility for its suitability, and that GUPC appreciated this
fact during the RFP period:12
A further relevant change in Amendment o. 16 concerned the suitabi li ty of basalt as
aggregate. For the first time. on 16 September 2008. in Volume II . Part 3, Subpart l ,
Section 01 50 00, Sub-Section 1.07 D.1 , the following provision was added :"[ ... ] The
Employer in 110 way guaran/ees tha1 such aggregate is adequale or meets the
requirements for the Contractor's propo ed design or is suitable for !he Works"
(emphasis added). Until 16 September 2008 basalt wa the obviou material that all
tenderers had considered to use as an a_ggre_gate for concrete production. but 2.8 montlls
ahead of tne then fore een bid deadline the Employer made this fundamental ex pectation
unwarranted.

(emphasis added)

2.23

The suitability of the basalt for the production of aggregate is exactly what that section
of the Employer's Requirements was intended to cover, as the Contractor has admitted
already. This is clear from a plain and ordinary reading of Sub-Clause 4.20 [Employer 's
Equipment and Free-Issue Material] and Section 01 50 00 [Tempora,y Fac;/Uies,
Accesses and Controls] of the Employer 's Requirements, as demonstrated below. In
fact , Section 01 50 00 [Temporm y Facilihes, Accesses and Controls] and Drawing
5803 -57 [Material Availability ] both expressly refer to the use of the PLE basalt and
Aguadulce Hill basa lt as aggregate.

18.

The first sentence of paragraph 2.23 is crucial, as the ACP stated that the “suitability

of the basalt for the production of aggregate is exactly what [paragraph 1.07 D.1] of the Employer’s
Requirements was intended to cover.”48 Contrary to Mr. Bouchardie’s statements, this is precisely
the same context in which the Tribunal addressed the significance of the term “suitable.”
19.

Second, Mr. Bouchardie’s argument that the ACP did not raise “the element of

adequacy” is also belied by the arbitration record. Below is only one of a number of examples from
the ACP’s pleadings:49
5.2

48
49

In the Contract, it was up to the Contractor to source its own materials, including
aggregates for making concrete. The Contract expressly stated that, while the
excavation works carried out by the Contractor could provide a potenhal source of rock
for making aggregates , the ACP did not guarantee the adequacy or suitability of the
basalt for use in the Works. The choice of whether to use the excavated basalt,
including the basalt coming from the PLE and Aguadulce Hill, or in fact anywhere else
excavated on the Site, was agreed benveen the Parties to be the contractual
responsibility of the Contractor. This is made clear in numerous parts of the Contract
and cannot be disputed.

See paragraph 2.23 on page 187 of the ACP’s Statement of Defence. (DKT No. 57-4)
See paragraph 5.2 on page 10 of the ACP’s Statement of Defence. (DKT No. 57-4)
11
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(emphasis added)
5.3

For example, the Contract expressly provided that:
Al 6 Agg.regate

for the Atlantic and Pacific Locks: A potential source of
aggregate for the Atlantic and Pacific Site may be the rock coming from the
excavation at the Pacific site and sand that may be manufactured from that rock.
The Employer in no way guarantees that such aggregate is adequate or meets the
requirement for the Contractor' propo ed de ign or i uitable for the Work .A,s
The Contractor may wi h to con ider other options; however, the Contractor
hould be aware that the area of the hagres Ri er up tream from the amboa
Bridge cannot be u ed for upply of aggregate .

(emphasis added)
20.

Thus, in its pleadings, the ACP confirmed that it did not guarantee the “adequacy

or suitability of the basalt for use in the Works,” (emphasis added) and the ACP then expressly
referenced paragraph 1.07 D.1. Again, this is only one example. There are a number of others.50
21.

Third, Mr. Bouchardie has suggested that the ACP’s analysis of paragraph 1.07 D.1

was somehow limited to the so-called “interplay of 1.07 D.1 with other contractual provisions.”51
Again, this is simply not accurate. The ACP indeed said that paragraph 1.07 D.1 should be
considered in the context of the broader, contractually agreed risk allocation, which was evident in
other parts of the Contract.52 However, the ACP’s interpretation of paragraph 1.07 D.1 was certainly
not limited to the so-called “interplay” between such provisions. This is confirmed in the sections of
the ACP’s pleadings described above, which discuss the suitability and adequacy of the basalt as
referenced in the second sentence of paragraph 1.07 D.1. It is also confirmed in paragraph 126 of
my First Declaration, in which I described the other evidence that the ACP cited in support of its
position, including (perhaps most notably) the Contractor’s very own admissions during the DAB
Referral 11 proceedings regarding the meaning of paragraph 1.07 D.1 and the evolution of that
paragraph in the drafts of the Employer’s Requirements.

50

51
52

See also paragraph 7.6 of Chapter IV and paragraphs 2.3, 3.7 and 11.2 of Chapter V from page
171 of the ACP’s Statement of Defence. (DKT No. 57-4)
Second Bouchardie Declaration at paragraph 13. (DKT No. 63)
See First Henchie Declaration at paragraphs 126-127. (DKT No. 57-1)
12
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b.

22.

Both Parties Made Extensive Submissions Relating to the
Documentary Evidence Relevant to the Meaning of Paragraph 1.07
D.1

Mr. Bouchardie next criticizes the Tribunal’s reliance on certain documentary

evidence relevant to the Parties’ mutual intention as to the meaning of paragraph 1.07 D.1, as
described in paragraphs 934 to 938 of the Partial Award. Mr. Bouchardie makes two separate points
on this. First, he states that the Movants “had no notice that the Q&A questions [108-11] would be
relied upon by the Tribunal,” and “would be used to interpret the plain language of the contract.”53
Second, he states that my reliance on the Contractor’s DAB Referral 11 submissions in my First
Declaration was “taken out of context.”54
23.

As to the Q&As, Mr. Bouchardie first makes the following statement when

attempting to describe paragraph 180 of my First Declaration:55
Mr.
Henchi e does not di spute that ACP did not argue that the question to be decided by the Tribunal

(i.e. , whether the disclaimer also applied to the PLE Basalt) should be decided by reference to the
Q&As exchanged by umelated tenderers at the tender stage. Rather, Mr. Henchie argues that ACP
referred to Q&A 110 and 111 "in support of their case that the ACP was making it clear that the
PLE basalt would and could be used as the primary source of concrete aggregates fo r the Project
and the PLE basalt was suitable for that purpose", and " in connection with their case that the ACP
had considered only the p roduction of manufactured sand from PLE basalt. " 36 These are, however,
different arguments, made to prove different points and not raised in connection with the
interpretation of A11icle 1.07.D of Section 01 50 00 of the Employer' s Requirements .

24.

Mr. Bouchardie’s reference is confused. He has referred to paragraph 180 of my First

Declaration. In that paragraph, I did not refer to the ACP’s arguments. Instead, I referred to the
Movants’ arguments. The Movants relied on Q&A 110 in their Statement of Claim, and the
Movants relied on Q&As 110 and 111 in their opening presentation in relation to the Concrete

53
54
55

Second Bouchardie Declaration at paragraph 20. (DKT No. 63)
Second Bouchardie Declaration at paragraph 21. (DKT No. 63)
Second Bouchardie Declaration at paragraph 19. (DKT No. 63)
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Aggregate Claim at the Hearing on the Merits.56 Mr. Bouchardie made this same exact mistake in
his Declaration dated March 5, 2021 (“Bouchardie March 2021 Declaration”), and it has not been
corrected in his most recent Declaration, despite my having drawn attention to it in my Declaration
dated March 12, 2021 (“Henchie March 2021 Declaration”).57
25.

In addition, Mr. Bouchardie fails to mention paragraphs 181-183 of my First

Declaration, in which I explained the precise link between each of Q110, the ACP’s internal
correspondence and the interpretation of paragraph 1.07 D.1 as discussed in the arbitration
pleadings and then in the Post-Hearing Briefs. Looking at paragraph 934 of the Partial Award, it is
clear that the Tribunal wanted to assess the Parties’ mutual intention as to the meaning of paragraph
1.07 D.1. The Tribunal considered the ACP’s intention by reference to the internal communications
to which it referred in paragraph 936 of the Partial Award: the reference to the tenderers’ Q&As in
paragraph 935 of the Partial Award leads into that consideration, since (as explained below) it was
Q110 with which those communications were concerned. Then in paragraph 937 of the Partial
Award the Tribunal considered the Contractor’s intention, by reference to the Contractor’s very
own admissions in DAB Referral 11 as to what it had thought the clause meant at the time (i.e.
during the RFP period). Then, at paragraph 938 of the Partial Award, the Tribunal concluded “that
at the relevant time of RFP Amendment 16 both GUPC and the ACP understood the term
‘aggregates’ to include the raw material, and that this is how the Parties intended the term when it
was used in Article 1.07.D.” The Tribunal can hardly be criticized for taking the Contractor’s own
admissions into account.
26.

So, as described in paragraph 181 of my First Declaration, the internal

communication that the Tribunal cited in paragraph 936 of the Partial Award is an email specifically
addressing Q110. As the Tribunal described, the ACP’s communications relating to Q110 led to an
internal email from Mr. Quijano which the ACP produced, in which he demanded an amendment

56

57

See paragraphs 513 and 514 on page 165 of the Movants’ Statement of Claim. (DKT No. 5736); See slide 35 in the Movants’ Opening Statement on Concrete Aggregate Production. (DKT
No. 57-41)
Bouchardie March 2021 Declaration at paragraph 11 (DKT No. 38-3); Henchie March 2021
Declaration at paragraph 34. (DKT No. 42-1)
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to the RFP to discount the ACP’s responsibility for “aggregates.”58 Once again, the Parties made
submissions as to these internal communications.
27.

Specifically, the Movants argued in their Statement of Reply that the emails referred

only to aggregates and that this was “entirely consistent with ER Section 01 50 00” and supported
the Movants’ case that the suitability of the aggregates and the suitability of the PLE basalt were two
different things.59 They expressly referred back to paragraph 980 of the Statement of Claim where
they had pleaded that “ACP’s exclusion of guarantee of quality of aggregates produced with the PLE
basalt in [paragraph] 1.07.D.1 does not cover the suitability of the PLE basalt, but only the suitability
of the end product (the aggregates)”.60 This was the very argument about the proper reading of
paragraph 1.07.D.1 which the Tribunal was considering. In addressing these emails in its Rejoinder,
the ACP stated in relation to the internal correspondence that, “Following legal advice, which has
been produced, it was clear that the ACP did not consider it should be responsible for the free-issue
materials, which included the basalt, from which any aggregates might be made.”61 The ACP further
stated that, “Once this discrepancy had been resolved, by Mr. Quijano’s decision, it was hardly
surprising that a few weeks later a similar amendment was made to Article 1.07 D.1 of the same
Section to bring it into line.”62
28.

In paragraphs 182-183 of my First Declaration, I explain the Parties’ submissions in

their Post-Hearing Briefs and in particular note that, in the Movants’ own submissions, they said
that they understood the ACP’s case to be that the evolution of the wording in question (including
that of paragraph 1.07.D) “shows the Parties’ mutual intent to have GUPC assume the risk for the
unsuitability of the PLE Basalt.”
29.

In other words, the Parties made very specific submissions on Q110, and the precise

internal communications that the Tribunal referred to in paragraph 936 of the Partial Award. Mr.
Bouchardie makes no mention of this, and ignores paragraphs 181-183 of my First Declaration. In
light of the above, it is absolutely clear that the Movants were fully aware of the substance of the

58
59
60
61
62

See Partial Award at paragraph 936. (DKT No. 55-5)
See paragraph 1205 at page 416 of the Movants’ Statement of Reply. (DKT No. 57-42)
See paragraph 980 at pages 314-315 of the Movants’ Statement of Claim. (DKT No. 57-36)
See paragraph 2.81 at page 158 of the ACP’s Rejoinder. (DKT No. 57-38)
See paragraph 2.83 at page 159 of the ACP’s Rejoinder. (DKT No. 57-38)
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documentary evidence referred to in paragraph 936 of the Partial Award, and the relevance of such
evidence to the meaning of paragraph 1.07 D.1. The Movants even relied on parts of such evidence
in support of their own interpretation of the provision.
30.

As to the Contractor’s statements during the DAB Referral 11 proceedings, Mr.

Bouchardie makes two points. He first refers to the Contractor’s Post-Hearing Submissions in DAB
Referral 11, including statements that the Contractor’s claim was based on the quality and
characteristics of the source basalt, rather than the processed aggregate.63 This does not somehow
negate the Contractor’s earlier admissions as to the Contractor’s very own actual understanding at
the relevant time of what paragraph 1.07 D.1 actually meant. The Contractor’s very clear admissions
from DAB Referral 11 are once again set out below:64
g.

The Employer proceeded to issue an incomplete RFP , and then issued 23 major
amendments during the tender process to attempt to complete the RFP, in which
additional misrepresentations were made. In tbis context and late during the
tender period the mployer unilateral.ly transferred the risk of the Pacific Site
(including PLE) basalt entirely to the Contractor, in breach of Panamanian law.
The Employer's lack of fairness and transparency in progress ively amending the
contract to its own advantage during the tender phase are the subject matter of
Section IX.C below.

(emphasis added)
....
A further relevant change in Amendment o. 16 concerned the suitability of basalt as
aggregate. For the first time. on 16 September 2008, in Volume II, Part 3, Subpart I,
Section 01 50 00, Sub-Section 1.07 D.l the following provision was added: "[ ... ] Tlze
Employer in 110 way guarantees that such aggregate is adequate or meets the
requirements for the Contractor's proposed design or is suitable for the Work '
(emphasis added). Until 16 eotember 2008 basalt wa tbe obviou matetial tb:it all
tenderers bad considered to use as an aggregate for concrete oroduction but 2.8 montJ1s
ahead of the then foreseen bid deadline the Employer made this fundamental expectation
unwarranted.

(emphasis added)
31.

Mr. Bouchardie next refers to another section of the Contractor’s RRSOC before

the DAB in Referral 11, in which the Contractor stated that its claim was based on the nature,
quality and condition of the basalt.65 Mr. Bouchardie does not explain how the ACP or the Tribunal

63
64

65

Second Bouchardie Declaration at paragraph 21. (DKT No. 63)
See paragraph 7(g) on page 20 and paragraph 167 on page 64 of the Contractor’s RRSOC in
Referral No. 11 dated June 2, 2014. (DKT No. 57-39)
See paragraph 22 of the Second Bouchardie Declaration. (DKT No. 63)
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took the Contractor’s admissions “out of context.” He only refers to inconsistent statements that
the Contractor made in the same pleading. Again, this does not change the fact that the Contractor
did admit to its own understanding of paragraph 1.07 D.1 that directly contradicted its position in
the Arbitration and that directly supported the ACP’s position and the Tribunal’s conclusion.
32.

Mr. Bouchardie also notes that the DAB ruled in favor of the Contractor in DAB

Referral 11. This has little relevance as the ACP has always disagreed with the decision in DAB
Referral 11, believed that it was wrong and a product of the particular approach of the DAB at that
specific time, and the Tribunal was not in any way bound by that decision. In the arbitration the
ACP specifically addressed the question of why the DAB had found as it did, and why the DAB was
wrong.66
33.

Finally, Mr. Bouchardie states that the Contractor’s admissions in DAB Referral 11

were “not central to the Tribunal’s decision to depart from the literal meaning of Article 1.07.D.1
on the basis of arguments not raised by the parties”.67 There was no “departure” from the literal
meaning, as I discuss below. In addition, the Contractor’s admissions in DAB Referral 11 were
certainly “central” to the Tribunal’s conclusions. The Tribunal even stated that it “stresses” that the
Contractor “admitt[ed] that the exclusion of liability covered both the suitability of the aggregate as
well as the source of the aggregate.”68
2.
34.

The Tribunal Did Not “Depart from the Literal Meaning” of Paragraph
1.07 D.1

Mr. Bouchardie’s second criticism is that the Tribunal “did not provide a reason for

its departure from what it had concluded was the literal meaning of paragraph 1.07.D.1.”69 I disagree
that the Tribunal “departed” from a conclusion of the literal meaning of this provision, and further
disagree that the Tribunal’s interpretation was not supported by reasons.
35.

66
67
68
69

The liability disclaimer in paragraph 1.07 D.1 is again provided in its entirety below:

See Section 11 of Chapter I from page 32 of the ACP’s Statement of Defence. (DKT No. 57-4)
Second Bouchardie Declaration at paragraph 23. (DKT No. 63)
Partial Award at paragraph 937. (DKT No. 55-5)
Second Bouchardie Declaration at paragraph 8. (DKT No. 63)
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D.

Employer Identified Alternatives:
I.

36.

Aggregate for the Atlantic and Pacific Locks: A potential source of
aggregates for the Atlantic and Pacific Sites may be the rock coming from the
excavation at the Pacific site and sand that may be manufactured from that rock.
The Employer in no way guarantees that such aggregate is adequate or meets the
requirements for the Contractor's proposed design or is suitable for the Works .A16
The Contractor may wish to consider other options; however, the Contractor
should be aware that the areas of the Chagres River upstream from the Gamboa
Bridge cannot be used for supply of aggregates.

A 16

In paragraph 10 of his Second Declaration, Mr. Bouchardie states that the ACP

“does not seriously dispute that the Tribunal found the literal terms of the disclaimer [in paragraph
1.07 D.1] to apply only to aggregate, and not to the basalt itself.”70 He also states that my First
Declaration “does not, however, include all the language contained in the Tribunal’s reasoning”.71
Neither of these points is accurate. In my First Declaration, I addressed Mr. Bouchardie’s
characterization of the Tribunal’s “literal reading” in detail, and stated my disagreement with his
description of the Partial Award.72 I also set out in full the wording of each of the relevant paragraphs
in the Partial Award (paragraphs 924, 925, 926, 927, 928 and 930). I maintain that Mr. Bouchardie
has misstated the Tribunal’s conclusions by selectively quoting the Partial Award, and ignoring key
aspects of the Tribunal’s reasoning. For example, he has quoted only parts of paragraphs 925 and
927. Rather than repeat myself here, I refer back to what I said in my First Declaration, which
explains in detail why Mr. Bouchardie is wrong to assert that the Tribunal “departed” from a
“conclusion” as to the literal meaning of paragraph 1.07 D.1. In any event, it seems clear to me that
Mr. Bouchardie’s complaint (with which I disagree) is no more than a complaint about the substance
of the Partial Award.
3.
37.

The Tribunal’s Interpretation of Paragraph 1.07 D.1 Had Little to No
Effect on the Tribunal’s Decision on Liability

In my First Declaration, I noted the Tribunal’s statement that its findings with

respect to paragraph 1.07 D.1 “do not prevent the Contractor from raising a claim for alleged errors
in the Employer's Requirements pursuant to Sub-Clause 1.9.4.”73 I further noted that paragraph

70
71
72
73

Second Bouchardie Declaration at paragraph 10. (DKT No. 63)
Second Bouchardie Declaration at paragraph 10. (DKT No. 63)
First Henchie Declaration at paragraphs 158-71. (DKT No. 57-1)
First Henchie Declaration at paragraph 187. (DKT No. 57-1)
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1.07 D.1 was not the sole reason the Tribunal rejected the Movants’ claims for breach of the duty
to inform and the duty of good faith.74
38.

In his Second Declaration, Mr. Bouchardie appears to accept that the Tribunal’s

determination that there was no error in the Employer’s Requirements “did not explicitly turn on
the interpretation of paragraph 1.07 D.1.”75 However, he continues to state that the Tribunal
“explicitly relied on its interpretation of paragraph 1.07 D.1 to reject” Movants’ claims for breach of
the duties to inform and to act in good faith.76 Mr. Bouchardie overstates the importance of
paragraph 1.07 D.1 to the Tribunal’s disposition of these claims, so as to wrongly elevate this part
of the Partial Award. Even without the Tribunal’s mention of this paragraph, the Claimants’ claims
would have failed.
39.

I refer to paragraphs 191 and 192 of my First Declaration, the specifics of which Mr.

Bouchardie fails to address. As to the breach of the duty to inform, the Tribunal rejected this claim
on the basis of multiple contractual provisions. Most importantly, the Tribunal found that, “in
reality the ACP did inform the Tenderers as to which information could be relied upon (specifically,
not the Volume VI information).”77 This finding was sufficient to dispose of the claim for breach of
the duty to inform, and it was completely independent of the Tribunal’s interpretation of paragraph
1.07 D.1.
40.

As to the breach of the duty of good faith, the Tribunal gave several reasons as to

why the Contractor failed to establish the essential element of legitimate reliance. Specifically, the
Tribunal referred to (1) the contractual status of the Volume VI Documents, which were provided
“for information purposes only”; (2) the Entire Agreement clause in Sub-Clause 1.16 [Entire
Agreement] of the Conditions of Contract; and (3) the “substantial alterations to Sub-Clauses 4.10
[Site Data] and 4.12 [Unforeseeable Physical Conditions] carried out with Amendment 10.”78 This was
all independent of the Tribunal’s interpretation of paragraph 1.07.D.1. Indeed, the Tribunal

74
75
76
77

78

First Henchie Declaration at paragraph 191. (DKT No. 57-1)
Second Bouchardie Declaration at paragraph 25. (DKT No. 63)
Second Bouchardie Declaration at paragraph 25. (DKT No. 63)
Partial Award at paragraph 1097 (DKT No. 55-5); see also Partial Award at paragraph 1097 n.
978 (referring to “e.g. last paragraph of Sub-Clause 5.1 of the Conditions of Contract (as
amended through Variation Order No. 175) of February 2009…”). (DKT No. 55-5)
Partial Award at paragraph 1106-08. (DKT No. 55-5)
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actually relied here not upon the meaning of paragraph 1.07.D.1, but rather upon the Contractor’s
own understanding of that provision (again by reference to what the Contractor had said in DAB
Referral 11).79 Mr. Bouchardie does not address these points in his Second Declaration.
B.

The Tribunal Expressly Relied on the Opinions of the ACP’s Expert in its
Discussion of Prudent Industry Practices, and Bulk Testing

41.

In paragraphs 27 and 28 of his Second Declaration, Mr. Bouchardie argues that the

“Tribunal did not provide any explanation for its assessment on the necessity of bulk testing.”80 Mr.
Bouchardie makes several incorrect statements in this section, but before addressing these, it is
important to reinforce a broader point that I made in my First Declaration. In paragraph 972 of the
Partial Award, the Tribunal determined that “there was no error in the Employer’s Requirements
regarding the quality of the basalt or its suitability for use as concrete aggregates.”81 On that basis,
the Tribunal dismissed the Contractor’s claim under Sub-Clause 1.9.4 [Errors in the Employer’s
Requirements] of the Conditions of Contract.
42.

As a result, there was in fact no need to consider whether a tenderer acting in

accordance with Prudent Industry Practices would have discovered the error that the Contractor
alleged, as the Tribunal determined that no such error existed. The Tribunal’s consideration of
whether GUPC should or should not have conducted bulk testing therefore had no impact on the
disposition of the Movants’ claims. Mr. Bouchardie does not address this, much less attempt to
dispute it, in his Second Declaration.
43.

Mr. Bouchardie also makes a series of other statements that are contradicted by the

documentary record. Specifically, Mr. Bouchardie states that the Tribunal “misattributed to ACP’s
expert, Mr. Pauletto, the view that the contractor should have done bulk testing, whereas he in fact
opined that pilot testing (which is very different from ‘bulk testing’ and involves far smaller samples)
would have sufficed …”.82 Mr. Bouchardie also states that my First Declaration “does not address
nor dispute” this alleged “defect” in the Tribunal’s analysis.83 Remarkably, Mr. Bouchardie made

79
80
81
82
83

Partial Award at paragraph 1110. (DKT No. 55-5)
Second Bouchardie Declaration at paragraphs 27-28. (DKT No. 63)
Partial Award at paragraph 972. (DKT No. 55-5)
Second Bouchardie Declaration at paragraph 28. (DKT No. 63)
Second Bouchardie Declaration at paragraph 28. (DKT No. 63)
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precisely the same allegation in his Declaration dated March 5, 2021.84 I then explained in detail
why Mr. Bouchardie was incorrect, in my Declaration dated March 12, 2021.85 It appears Mr.
Bouchardie did not read my explanation, as he has chosen to simply repeat the same incorrect
allegation again, in paragraph 28 of his Second Declaration. My response has not changed. Mr.
Bouchardie is incorrect that I have not addressed his complaints in relation to the Tribunal’s
consideration of bulk testing, as explained once again below.
44.

Paragraphs 196 to 200 of my First Declaration squarely address this issue, and

demonstrate that Mr. Bouchardie’s characterization is inaccurate. Mr. Pauletto did indeed state that
GUPC should have conducted bulk testing during the RFP period, including in paragraph 3.10 of
his second report:86
3.10

Contrary to Mr. Gold's opinion , bulk testing was a feasible undertaking and
justified by the scope of the project, regardless of whether the crushing facilities
were considered to be temporary or permanent. 5 I have conducted crushing
tests on several projects for which I was the tendering contractor. Based on my
extensive crushing experience, if the owner has not conducted crushing tests,
in my view, the contractor should undertake such testing during the RFP period.

45.

Paragraph 199 of my First Declaration also refers to Mr. Pauletto’s testimony at the

Hearing, during which Mr. Pauletto confirmed his position yet again, in response to a question
asked by Mr. Gunter:87

84
85
86

87

Bouchardie March 2021 Declaration at paragraph 19. (DKT No. 38-3)
Henchie March 2021 Declaration at paragraphs 50-53. (DKT No. 42-1)
Second Expert Report of Mike Pauletto at paragraph 3.10 (DKT No. 57-46). See also, the
entirety of Section 3(a) of the Second Expert Report of Mike Pauletto, which addresses this issue
in detail. (DKT No. 57-46)
Transcript of Hearing on the Merits (Day 10), page 99, lines 13 to 23. (DKT No. 57-47)
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13

THE PRESIDENT: Is your expectation and your

14

evidence that a contractor, based on what you explain on

15

your slide 3 with the photograph, should conduct a pilot and

16

a bulk test or only a pilot test?

17

A. The contractor or the owner?
THE PRESIDENT: The contractor.

18
19
20

A. The contractor on a design- build, I would do the
bulk test .

21
22

THE PRESIDENT: You would do even on a
design - build?

23

A.

Yes.

(emphasis added)
46.

In addition, Mr. Bouchardie states that the Tribunal “failed to consider that Movant

had performed tests on the basalt found at another location understood to have similar properties
to the PLE Basalt.”88 He also states again that my First Declaration “does not address nor dispute”
this alleged “defect” in the Tribunal’s analysis.89 Again, neither of these statements are correct, as I
have previously explained.90 The Tribunal addressed GUPC’s tests on basalt from Cerro Escobar in
detail in paragraphs 985 and 986 of the Partial Award. My First Declaration also addresses those
tests at paragraphs 201 and 202. The Tribunal did consider the evidence of the crushing tests on
Cerro Escobar basalt, and noted that some of the issues that the Contractor complained of with
respect to the PLE basalt, including the presence of swelling clays (smectites), were also present in
the Cerro Escobar basalt.91
47.

In short, the Tribunal did not rely on its own view of the necessity of bulk testing,

nor did it rely on an understanding of Prudent Industry Practices that was “not . . . advanced by the
parties.”92 The Tribunal expressly relied on the ACP’s crushing plant expert and the evidentiary
record.

88
89
90
91
92

Second Bouchardie Declaration at paragraph 28. (DKT No. 63)
Second Bouchardie Declaration at paragraph 28. (DKT No. 63)
Henchie March 2021 Declaration at paragraphs 50-53. (DKT No. 42-1)
Partial Award at paragraphs 985-986. (DKT No. 55-5)
Second Bouchardie Declaration at paragraph 27. (DKT No. 63)
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C.

The Relationship Between C.A.N.A.L.’s Bid Price and its Contingency for Risk
Was Expressly Addressed in the Pleadings

48.

Similar to the issue of bulk testing, in my First Declaration I explained that the issue

of C.A.N.A.L.’s bid price was immaterial to the Tribunal’s decision on liability.93 Mr. Bouchardie
does not address this, much less attempt to dispute it, in his Second Declaration.
49.

Mr. Bouchardie also mischaracterizes the Tribunal’s discussion of C.A.N.A.L.’s bid

price. In doing so, Mr. Bouchardie states that the Tribunal “speculated” that the reason C.A.N.A.L.’s
bid price was higher than that of GUPC’s was that it “properly appreciated the risk of the PLE
basalt’s unsuitability for aggregates.”94 This is not what the Partial Award says. Paragraph 1060 of
the Partial Award states as follows:
1060.

The position of C.A.N.A.L. , who bid for much higher amount, also suggests that a higher
contingency for risk had been factored into their tender. 95 1 It may be no coincidence that
the Tenderer who chose not to rely primarily on PLE Basalt for the Project's aggregate
needs put in a much more expensive bid. In this regard , it is noted that Mr. Shilston took
the position in his Second Expert Report that "if the PLE basalt was judged to be
unsuitable for the production of concrete aggregate , the overall cost of the project would
have been significantly different" 952 .

50.

The Tribunal never stated that C.A.N.A.L. “properly appreciated the risk of the PLE

Basalt’s unsuitability for aggregate production.”95 Instead, the Tribunal stated that the higher bid
price suggested a higher risk contingency. This is not a controversial proposition. The Parties also
briefed this specific issue during the Arbitration, as I explained in paragraph 210 of my First
Declaration, and as shown in paragraph 1.5 of Chapter IV of the ACP’s Statement of Defence, set
out below:96
J.5

51.

The oth r Tenderers p rhap each had different attitude to risk. or examp le, consider
their very different financial proposals, with GUP the lowest at USO 3. 1 billion, BTM
at USO 4.2 billion and CANAL at USD 5.98 billion.

The Tribunal further noted that it “may be no coincidence that the Tenderer who

chose not to rely primarily on PLE Basalt for the Project’s aggregate needs put in a much more

93
94
95
96

First Henchie Declaration at paragraph 203. (DKT No. 57-1)
Second Bouchardie Declaration at paragraph 29. (DKT No. 63)
Second Bouchardie Declaration at paragraph 29. (DKT No. 63)
See paragraph 1.5 on page 146 of the ACP’s Statement of Defence. (DKT No. 57-4)
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expensive bid.”97 Again, this was an observation that had no impact on the disposition of the
Movants’ claims. The Tribunal also linked the observation to the Movants’ own expert Mr. Shilston,
who stated that “if the PLE basalt was judged to be unsuitable for the production of concrete
aggregate, the overall cost of the project would have been significantly different.”98
D.

The Tribunal’s References to the Cofferdam Final Award Are Not in Any Way
Controversial or Unexpected

52.

In his Declaration of March 5, 2021, which was provided with the Movants’ Reply

in Support of Motion to Vacate the Partial Award (prior to the consolidation of the Partial and Final
Award cases),99 Mr. Bouchardie made a series of statements regarding the Tribunal’s references in
the Partial Award to the Cofferdam Final Award. Mr. Bouchardie stated that Tribunal relied on
“large block quotes” from the Cofferdam Final Award, and the Tribunal “import[ed]” certain “major
parts” of the Cofferdam Final Award “without supplying its own reasoning.”100 Mr. Bouchardie
further noted that “there are nearly 100 references to the Cofferdam Award in the Partial Award.”101
53.

Mr. Bouchardie does not make any of these points in his Second Declaration, and

in fact makes no mention of the Cofferdam Arbitration. However, I note that the Movants have
made similar points in their Response to the ACP’s Cross Motion to Confirm and Enforce the
Partial and Final Arbitration Awards. Specifically, the Movants state that the Tribunal “copied and
pasted large portions of the Cofferdam Arbitration majority award and imported much of that
majority’s reasoning and conclusions.”102 The Movants further state that the Tribunal “blatantly
dismissed additional evidence as to why the Cofferdam Arbitration majority award was wrong or
irrelevant to the Panama 1 arbitration.”103
54.

I do not agree with the Movants’ characterization, for the reasons that I have already

provided in my Declarations of February 8, 2021 and March 12, 2021. To summarize, first, the
Tribunal never considered itself to be in any way bound by the Cofferdam Final Award, and in fact
expressly confirmed this when it rejected the ACP’s argument, and agreed with the Movants, that
97
98
99
100
101
102
103

Partial Award at paragraph 1060. (DKT No. 55-5)
Partial Award at paragraph 1060. (DKT No. 55-5)
Bouchardie March 2021 Declaration. (DKT No. 38-3)
Bouchardie March 2021 Declaration at paragraph 22. (DKT No. 38-3)
Bouchardie March 2021 Declaration at paragraph 22. (DKT No. 38-3)
Movants’ Response to Cross Motion at page 24. (DKT No. 62)
Movants’ Response to Cross Motion at page 24. (DKT No. 62)
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the Cofferdam Final Award shall not have preclusive effect as to any issues in the Panama 1
Arbitration.104
55.

Second, when the Tribunal agreed with the Cofferdam Final Award, it set out its

own reasoning on that point in detail. For example, at paragraph 638 of the Partial Award the
Tribunal agreed with the findings of the Cofferdam Final Award in regards to Panamanian law, but
it only did this after 2 pages and 12 paragraphs of its own analysis during which they disagreed with
different elements of both the Movants’ and the ACP’s legal arguments (paragraphs 629 and 630).
A further example of where the Tribunal did agree with the Cofferdam Final Award but only in part
and only after having analyzed and discussed the arguments de novo is between paragraphs 678 and
680. At paragraph 678, the Tribunal set out 3 paragraphs directly from the Cofferdam Final Award.
At paragraph 679 they stated that the “Cofferdam Majority was correct” in certain respects. In doing
so, they explained their own reasoning and cited passages from the evidence of the Movants’ legal
expert at the Hearing. However, in paragraph 680, they went on to say that they did “not consider
that it was necessary for the Cofferdam Majority to proceed to creating its own definitions of these
principles, rather than simply apply the law”. In the same paragraph, they again explained in detail
why they reached this conclusion.
56.

Third, it comes as no surprise that the Panama 1 Tribunal would consider the

Cofferdam Final Award to be persuasive. It was a reasoned award that addressed several issues that
were quite similar to those before the Panama 1 Tribunal, which concerned a dispute between the
very same Parties, under the very same contracts. I do not agree that the mere fact that the Panama
1 Tribunal found another award to be persuasive says anything whatsoever about arbitrator
impartiality. Fourth, the Tribunal confirmed in the Partial Award that the “Arbitral Tribunal has
considered all Parties’ arguments.”105 In other words, the Tribunal itself confirmed that it did not
simply accept the Cofferdam Tribunal’s findings without further consideration.106 This is the
complete opposite of “blind reliance,” and for that reason I do not agree with the Movants’
characterization. Finally, the Tribunal certainly did not accept all of the findings of the Cofferdam

104
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Partial Award at paragraphs 498-99. (DKT No. 55-5)
Partial Award at paragraph 450. (DKT No. 55-5)
Movants’ Response to Cross Motion at page 24. (DKT No. 62)
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Tribunal. For example, the Tribunal disagreed with the Cofferdam Tribunal as to the contractual
status of the Plates, which was a very important issue between the Parties.107
II.

THE CLAIMANTS’ RELIANCE ON THE PARTIAL AWARD IN THE LOCK GATES
ARBITRATION
57.

In my First Declaration, I noted my surprise at the fact that the Movants relied heavily

on the Partial Award in support of their positions in their Statement of Reply in the Lock Gates
Arbitration. This seemed to me rather remarkable given that the Movants (1) requested that the ICC
remove the Tribunal from the Panama 1 and Panama 2 Arbitrations; (2) requested that the Tribunal
resign from the Panama 1 and Panama 2 Arbitrations; and (3) are requesting that this Court vacate
both the Partial and Final Awards in the Panama 1 Arbitration. The Movants have devoted the
better part of the past year to repeatedly making it known that they have no confidence in the
Tribunal, and they have no confidence in the Tribunal’s awards, even going so far as to state that
the Tribunal members’ alleged potential conflicts “irrevocably tainted the Awards.”108
58.

Yet the Movants’ Statement of Reply in the Lock Gates Arbitration demonstrates

that the Movants have no qualms about placing heavy reliance on the “irrevocably tainted” Partial
Award, if the Movants think it might somehow benefit them to do so. It appears the Movants’
position is that the alleged potential conflicts only “irrevocably tainted” the specific findings of the
Partial Award that were contrary to the Movants’ positions, but the Movants are clearly willing to
ignore those alleged potential conflicts where the Tribunal agrees with them, and they positively
embrace the Partial Award in many other respects.
59.

Mr. Bouchardie attempts to explain this in his Second Declaration by stating that

the “deadline for Movants’ Lock Gates Statement of Reply fell in July 2021, during the pendency of
the present challenge to the Partial and Final Awards,” and “Movants had to plead their case on the
basis of available information at the time of their submission.”109 This is not a credible explanation.
The Claimants made it known in November 2020, some 7-8 months earlier, that they had “lost all

107
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Partial Award at paragraphs 1287-1308. (DKT No. 55-6); see also Partial Award at paragraph
680, in which the Tribunal disagreed with the Cofferdam Final Award, and then set out their
opinion with reference to the hearing evidence given by the ACP’s legal expert. (DKT No. 555)
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confidence in the independence and impartiality of the arbitrators, who therefore must be
removed.”110 On the Claimants’ own case, the “available information at the time of the submission”
was that the Partial Award was “irrevocably tainted” and could not be relied upon (and should be
vacated).111 Again, this for some reason did not stop the Movants from relying on the Partial Award
in a different proceeding. In my opinion this only further reinforces the fact that the Motion is not
actually about evident partiality; it is about disagreement with the merits of certain specific parts of
the Awards.
III.

RECENT INFORMATION PROVIDED BY THE ARBITRATORS
60.

In paragraphs 2-7 of his Second Declaration, Mr. Bouchardie addresses certain

information that Mr. Gunter and Dr. Gaitskell QC have provided to the Parties in the past several
months relating to recent appointments, potential appointments or other circumstances. Mr.
Bouchardie makes a number of statements in this section that must be corrected or otherwise
clarified.
A.

The Points of Contact with Counsel and/or Law Firms Acting for the Movants as
Described in the Tribunal Members’ Correspondence

61.

I address Mr. Bouchardie’s specific allegations below. Before doing so, I note that in

these proceedings the ACP has addressed the specific matters upon which the Movants have relied.
However, the information provided by the arbitrators has also included contacts between the
arbitrators and counsel and/or law firms acting for the Movants. These are not matters about which
the ACP complains or has complained. Examples of these contacts are set out below:
1.

Mr. Gunter:
a.

62.

White & Case

White & Case represents the Movants, and Mr. Gunter has informed the Parties of

the following points of contact with White & Case.
(1)

Mr. Gunter is sole arbitrator in an unrelated case, in which White & Case
(Geneva) represents a party. White & Case Geneva became counsel after Mr.
Gunter was appointed.112
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(2)

White & Case (Geneva) lawyers are appearing before Mr. Gunter in an
unrelated case.113

(3)

Mr. Gunter was appointed sole arbitrator in an unrelated ICC Case, in which
a final award issued in 2016, in which Phillip Capper of White & Case was
counsel.114 Mr. Capper has been one of the lead advocates for the Movants
for the past few years.
b.

63.

Schellenberg Wittmer

Schellenberg Wittmer represent the Movants, with Mr. Christopher Boog and Elliot

Geisinger as named counsel. Mr. Gunter has informed the Parties of the following points of contact
with Schellenberg Wittmer:
(1)

Mr. Gunter sits as an arbitrator in an unrelated case where the party
represented by Schellenberg Wittmer appointed him115 (before Schellenberg
Wittmer became counsel in Panama 1 in October 2018116). Mr. Boog and
Nathalie Voser (of Schellenberg Wittmer) are “partners in charge” of the
unrelated case.117 Mr. Gunter initially disclosed this appointment in October
2018118 when Schellenberg Wittmer were added to Claimants’ counsel
team.119 The ACP did not challenge this.

(2)

Mr. Gunter was Chair in an unrelated ICC arbitration where Prof. Dr.
Nathalie Voser of Schellenberg Wittmer was counsel.120

(3)

Mr. Gunter sat as arbitrator in unrelated ICC arbitration, in which Elliot
Geisinger was Chair (ended in 2016, before Mr. Geisinger became Counsel
on record in Panama 1).121

2.

113
114
115
116
117
118
119
120
121

Dr. Gaitskell QC

Letter from Mr. Gunter, dated October 23, 2020 at 3(c). (DKT No. 55-35)
Letter from Mr. Gunter, dated October 29, 2020 at page 7(b). (DKT No. 55-46)
See Letter from Mr. Gunter, dated October 23, 2020 at page 5, point 3.(a). (DKT No. 55-35)
See Letter from Mr. Gunter, dated October 24, 2018 at page 2. (DKT No. 55-20)
See Letter from Mr. Gunter, dated October 23, 2020 at page 5, point 3.(a). (DKT No. 55-35)
See Email from Mr. Gunter, dated October 24, 2018 at page 2. (DKT No. 55-20)
See Letter from Mr. Gunter, dated October 24, 2018 at page 2. (DKT No. 55-20)
Letter from Mr. Gunter, dated October 29, 2020 at page 7(c). (DKT No. 55-46)
Letter from Mr. Gunter, dated October 29, 2020 at page 7(a). (DKT No. 55-46)
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a.
64.

White & Case

Dr. Gaitskell QC has listed the following points of contact with White & Case:
(1)

Dr. Gaitskell QC has been appointed “over the years” by White & Case.122

(2)

Dr. Gaitskell QC currently sits as arbitrator in an unrelated arbitration in
which White & Case partners Matthew Secomb and Philip Tan represent a
party.123

(3)

White & Case represent a party which appointed Dr. Gaitskell QC in an
unrelated Singapore International Arbitration (SIAC).124

(4)

Dr. Gaitskell QC is currently sitting as an arbitrator in an unrelated ICC
arbitration where he was appointed by the side opposing White & Case.125

(5)

Dr. Gaitskell QC was appointed by two parties, including White & Case, as
an ad hoc sole arbitrator in an unrelated arbitration around 6 June 2012.126

(6)

Dr. Gaitskell QC was nominated by one party as an arbitrator around January
2014 in an unrelated arbitration where White & Case acted for the other
party.127
b.

65.

Schellenberg Wittmer

Dr. Gaitskell has listed the following points of contact with Schellenberg Wittmer:
(1)

Dr. Gaitskell QC disclosed he was sitting as a co-arbitrator with Prof. Dr.
Nathalie Voser in October 2018 when Schellenberg Wittmer were added to
Claimants’ counsel team.

(2)

“Some years ago” Dr. Gaitskell QC served as arbitrator in a case in which
(then) Schellenberg Wittmer partner Nathalie Voser was chair.128
c.

122
123
124
125
126
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Seyfarth Shaw

Email from Dr. Gaitskell QC, dated October 24, 2020 at point 4. (DKT No. 55-36)
Email from Dr. Gaitskell QC, dated October 24, 2020 at point 4. (DKT No. 55-36)
Email from Dr. Gaitskell QC, dated October 24, 2020 at point 4. (DKT No. 55-36)
Email from Dr. Gaitskell QC, dated October 24, 2020 at point 4. (DKT No. 55-36)
Email from Dr. Gaitskell QC, dated October 29, 2020 at point 1. (DKT No. 55-45)
Email from Dr. Gaitskell QC, dated October 29, 2020 at point 1. (DKT No. 55-45)
Email from Dr. Gaitskell QC, dated October 24, 2020 at point 4. (DKT No. 55-36)
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66.

Seyfarth Shaw represented Claimants in the Panama 1 Arbitration and the
Cofferdam Arbitration. Dr. Gaitskell QC has stated that, some years ago well before
the commencement of the Panama arbitrations, he once sat with Richard Preston,
Partner at Seyfarth Shaw and formerly lead counsel for one of the Claimants.129
3.

Mr. von Wobeser
a.

67.

White & Case

Mr. von Wobeser has listed the following points of contact with White & Case:
(1)

Mr. von Wobeser was party counsel opposite White & Case in an unrelated
ICC arbitration that was ongoing from May 2018 to September 2020.130

(2)

Mr. von Wobeser acted as a party-appointed co-arbitrator nominated by the
respondent who was represented by White & Case LLP (including Ms.
Lamm). Ms. Lamm is named counsel in the Panama 1 arbitration. Vinson &
Elkins acted as counsel opposite White & Case in this matter. The award was
rendered in 2008.131

(3)

Mr. von Wobeser was nominated as party-appointed co-arbitrator by the
respondent in an ICSID case who was represented by White & Case
(including Ms Lamm). The award was rendered in 2013.132

(4)

Mr. von Wobeser acted as a party-appointed co-arbitrator nominated by the
claimant in an ICSID case. White & Case were counsel for the respondent
in this matter. The award was rendered in 2013.133

(5)

Mr. von Wobeser was appointed by ICSID as president of an ad hoc
annulment committee. White & Case represented the respondent in this
matter. The decision was rendered in 2013.134

(6)

Mr. von Wobeser was nominated as a party-appointed co-arbitrator by White
& Case (including Ms Lamm) in an ICSID case in November 2011. The
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tribunal was reconstituted in November 2018, and the proceeding was
discontinued in April 2020.135
4.

Mr. Gunter
a.

68.

Schellenberg Wittmer

Mr. Gunter has also listed the following additional points of contact between his law

firm and the law firm of Schellenberg Wittmer:
(1)

A partner, Mr. Cesare Jermini, from Mr. Gunter’s law firm acted as a partyappointed arbitrator between May 2016 and April 2018 in an unrelated
arbitration where the other party was represented by Schellenberg
Wittmer.136

(2)

A partner, Mr. Cesare Jermini, from Mr. Gunter’s law firm acted as a partyappointed arbitrator between March 2019 and June 2020 in an unrelated
arbitration where the other party was represented by Schellenberg
Wittmer.137

(3)

A partner, Mr. Daniel Hochstrasser, from Mr. Gunter’s law firm acted as a
party-appointed arbitrator between December 2013 and August 2018 in an
unrelated arbitration with party-appointed arbitrator Dr. Martin Bernet (a
former Schellenberg Wittmer partner).138

(4)

A partner, Mr. Daniel Hochstrasser, from Mr. Gunter’s law firm acted as a
party-appointed arbitrator between February 2016 and April 2020 in an
unrelated arbitration. He was appointed by Schellenberg Wittmer (including
Elliott Geisinger).139

(5)

A partner, Mr. Daniel Hochstrasser, from Mr. Gunter’s law firm was
appointed as a co-arbitrator in February 2020 by Schellenberg Wittmer in an
unrelated case. The request for arbitration was withdrawn.140
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(6)

A partner, Ms Nadja Jaisli, from Mr. Gunter’s law firm was appointed
arbitrator in an unrelated arbitration by a party represented by Schellenberg
Wittmer (including Prof. Nathalie Voser) which terminated in March
2013.141

(7)

A partner, Ms Nadja Jaisli, from Mr. Gunter’s law firm acts as a partyappointed arbitrator (in October 2018) by a party represented by
Schellenberg Wittmer (including Dr. Christopher Boog) in an ongoing,
unrelated arbitration.142

(8)

A former senior associate, Dr. Mercedeh Azeredo da Silveira, from Mr.
Gunter’s law firm was appointed as a sole arbitrator in an unrelated
arbitration in July 2017 in which Schellenberg Wittmer represented one of
the parties. She no longer works at Mr. Gunter’s firm.143
b.

69.

White & Case

Mr. Gunter has also listed the following additional points of contact between his law

firm and the law firm of White & Case:
(1)

A partner, Mr. Cesare Jermini, from Mr. Gunter’s law firm acted as President
in an unrelated ICC arbitration between April 2018 and September 2019.
One of the co-arbitrators who appointed him was a White & Case partner
from their Geneva office.144

(2)

A partner, Mr. Daniel Hochstrasser, from Mr. Gunter’s law firm is acting in
an unrelated arbitration where he was appointed by a party represented by
White & Case (Paris Office).145

(3)

A partner, Mr. Daniel Hochstrasser, from Mr. Gunter’s law firm is acting in
an unrelated arbitration where he was appointed by a party represented by
White & Case (Geneva/New York/ Paris offices).146
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c.
70.

Bonelli Erede

Bonelli Erede represents Movants in each of the Panama Canal Arbitrations. Mr.

Gunter has stated that a partner, Mr. Cesare Jermini, from Mr. Gunter’s law firm acted as President
in an unrelated arbitration between September 2015 and December 2016. He was appointed by the
two party-appointed arbitrators, and one of them was Prof. Luca Radicati di Brozolo (former partner
of Bonelli Erede).147
B.

Mr. Bouchardie’s Statements About the Recent Information Provided by the
Tribunal Members

71.

In paragraphs 2-7 of his Second Declaration, Mr. Bouchardie makes certain

statements regarding certain specific circumstances noted by certain members of the Tribunal. He
vaguely describes those circumstances as “telling,” but fails to elaborate on exactly what they “tell”
in the context of these proceedings.
72.

First, I note that Mr. Bouchardie only comments on a very select few of the

circumstances set out in the Tribunal members’ correspondence. He largely ignores the broader
context which, as explained in detail above, reveals numerous points of contact between the Tribunal
members and the Movants’ individual counsel, and the law firms at which those individual counsel
practice.
73.

Second, while Mr. Bouchardie uses the term “Arbitrator Disclosures” when referring

to these emails, it should be noted that neither Mr. Gunter nor Dr. Gaitskell QC stated that they
were providing such information for purposes of fulfilling a disclosure obligation, whether under
the ICC Rules or otherwise.
74.

Third, in every email that Mr. Bouchardie has referred to, Mr. Gunter and Dr.

Gaitskell QC expressly confirmed that the information they were providing did not affect their
independence or impartiality. Again, it is unclear why exactly such emails are “telling,” as Mr.
Bouchardie says, given that the circumstances were produced in a different arbitration and had no
impact on the arbitrators’ independence or impartiality.
75.

Finally, as to the specific circumstances addressed in the emails, Mr. Bouchardie first

refers to an email in which Mr. Gunter informed the parties to the Panama 2 Arbitration that he
was approached by a partner at White & Case (where Mr. Bouchardie is also a partner) with a request
147
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to write a recommendation letter in his favor to the attention of the Swiss Committee of the ICC
in order for him to be on the list of the Swiss arbitrators.148 Mr. Gunter subsequently informed the
Parties that the request was withdrawn, considering Mr. Gunter’s appointment as an arbitrator in
cases involving White & Case.149 Mr. Bouchardie makes no specific allegation or comment in
relation to his partner’s request. This particular circumstance relating to the recommendation letter
is not in any way similar to the circumstances before the Court in these proceedings. I disagree with
Mr. Bouchardie that Mr. Gunter’s correspondence is in any way “telling” or even relevant to these
proceedings.
76.

Mr. Bouchardie next refers to correspondence from Dr. Gaitskell QC, in which he

informed the parties to the Panama 2 Arbitration that his co-arbitrator in a completely unrelated
arbitration had recommended Prof. Bernard Hanotiau as president of the tribunal in that other
arbitration.150 Dr. Gaitskell QC confirmed that the parties, the arbitrators and the dispute had
nothing to do with the Panama Canal arbitrations, and he further confirmed that the proposal did
not in any way affect his independence and impartiality.151
77.

Despite this, the Movants objected to the appointment, and in doing so Mr.

Bouchardie stated their apparent concerns about “cross-appointments between arbitrators seating
[sic] on this Tribunal and/or members of a Party’s counsel team and/or members of other tribunals
dealing or who have already dealt with the Parties’ disputes.”152 He further stated that “these crossappointments create a legitimate doubt as to the independence and impartiality of those involved,
who still have to decide pending disputes on the Panama Canal project.”153
78.

I note that Prof. Hanotiau does not “still have to decide pending disputes on the

Panama Canal project.” Prof. Hanotiau was the President of the Tribunal in the Cofferdam
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Arbitration, an arbitration in which the Tribunal rendered its Final Award more than four years
ago, on July 25, 2017. In any event, Dr. Gaitskell QC ultimately decided not to take up the proposal
and confirmed that Prof. Hanotiau would not be appointed in the other arbitration. Again, this is
not because Dr. Gaitskell believed that the proposal would have any impact on his independence
and impartiality—he had already confirmed that it would not.
79.

Mr. Bouchardie also refers in a footnote to “a failure to disclose that [Dr. Gaitskell

QC] sat with Mr. Loftis, counsel for the ACP, in an arbitration up to 2012, shortly before the
arbitration at issue commenced, and which he failed to mention until being forced to disclose in
October 2020.”154 I disagree that Dr. Gaitskell QC was “forced to disclose” this. Mr. Bouchardie
does not explain who “forced” Dr. Gaitskell QC to provide this information, or under what grounds.
In any event, I note that this circumstance was never challenged before the ICC nor was it ever raised
in any correspondence before the ICC.
IV.

MR. BOUCHARDIE’S
COMPENSATION
80.

COMMENTS

IN

RELATION

TO

ARBITRATOR

In his Second Declaration, Mr. Bouchardie discusses arbitrator compensation and

says that from their appointments, arbitrators generally, “stand to earn significant financial
remuneration”.155 He also says that, “In large, complex arbitrations such as the Panama 1 arbitration,
arbitrators may earn in excess of a million dollars. This is evidenced by the Final Award, which shows
that Mr. Gunter received nearly USD 2 million, while Dr. Gaitskell and Mr. von Wobeser each
received nearly USD 1 million, from the ICC”.156 I note that, at least with respect to Mr. von
Wobeser and Mr. Gunter, it was their respective law firms that received these sums, not the
arbitrators individually. In any event, the Tribunal received such sums for work carried out from the
date of their confirmation, to the issuance of the Final Award—a period of approximately five and
half years for Dr. Gaitskell QC and Mr. von Wobeser, and just under five years for Mr. Gunter. For
context, the Parties’ claims in relation to the costs of the Panama 1 arbitration were in the combined
total of over US$140 million.157
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81.

I agree that arbitrators are often remunerated in excess of one million dollars for

their hard work and expertise serving as members of tribunals. As Mr. Bouchardie points out, “an
arbitrator’s compensation depends on the amount in dispute” and is calculated by reference to a
sliding scale published by the ICC in the ICC Rules.158 This is entirely uncontroversial.
82.

Mr. Bouchardie goes on to state that, “Such financial incentives may create, in my

opinion, a ‘perception of feelings of indebtedness and perverse incentives, whether conscious or
subconscious.’”159 I do not agree with this at all, and I stated the basis of my disagreement in detail
in my First Declaration. Mr. Bouchardie has referred to my statements in that regard. I maintain
that simply because arbitrators stand to be remunerated for their work in accordance with the ICC
Rules does not mean, as the Movants seem to suggest, that arbitrators are “incentivised” to act with
impropriety (if it did, the whole system would be untenable). Nothing untoward can be read into
the fact that arbitrators stand to earn money in accordance with the applicable institutional rules for
undertaking, as in this case, hard work over the course of a number of years.
V.

DOCUMENTATION
83.

The documents referred to and exhibited to this Declaration are true and correct

copies of the same.

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct. Executed this 21st day of October, 2021, in London, United Kingdom.

____________________
Nicholas Henchie
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